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(The status conference starts in open session at 4.04 p.m.)9

THE COURT USHER:  All rise.10

The International Criminal Court is now in session.11

Please be seated.12

PRESIDING JUDGE OZAKI:  Good afternoon, parties and participants.13

Can counsel please introduce themselves for the record, starting with the Prosecution?14

MS TAI:  Good afternoon, Madam President.  My name is Cynthia Tai and I am15

appearing on behalf of the Prosecution, along with Lucio Garcia, Anton Steynberg, Lara16

Renton and Jasmina Suljanovic.  Thank you.17

PRESIDING JUDGE OZAKI:  Thank you very much.18

Defence team, please?19

MR KHAN:  Madam President, your Honours, good afternoon.20

Mr William Ruto, who sits behind me, is represented by David Hooper of Queen's21

Counsel; Ms Shyamala Alagendra to my left of Counsel; Judy Mionki, who is a trial22

support assistant; and right at the back, not least, is Ines Rubio.  My name is Karim Khan23

of Queen's Counsel.24

PRESIDING JUDGE OZAKI:  Thank you very much.25
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MR KIGEN-KATWA:  Madam President, your Honours, my name is Katwa-Kigen.  I1

appear as counsel for Joshua Sang, assisted by Silas Chekera and Logan Hambrick, case2

manager.  I'm sorry, legal assistant.3

PRESIDING JUDGE OZAKI:  Thank you.4

Common Legal Representative and OPCV?5

MR NARANTSETSEG:  Madam President, your Honours, my name is Orchlon6

Narantsetseg.  I am a legal officer at the Office of Public Counsel for Victims.  Today I7

am appearing on behalf of Mr Nderitu, who is the Common Legal Representative of8

Victims in this case. I am accompanied by here Ms Carolin Herzig, who is the case9

manager for the legal representatives' team.  Thank you.10

PRESIDING JUDGE OZAKI:  Thank you.11

This status conference is being held pursuant to a request from Defence teams, as set out12

in their filing 683 by the Ruto Defence team and filing 687 by the Sang Defence team.13

The Chamber has already issued an agenda for this status conference in its order 728,14

dated 8 May.  As items A to C of that agenda are inter-related, the Chamber will hear15

submissions on them at the same time.  These submissions will be heard in open session,16

unless there is a specific request to go into closed session.17

Item (d) of the agenda, pertaining to investigations by the Prosecution under Article 70 of18

the Statute, will be addressed separately in closed session.19

I note that today's conference is limited to one-and-a-half hours.  However, I am20

informed that if necessary it may be continued tomorrow morning, since the hearing of21

another Chamber scheduled for tomorrow morning has been cancelled.22

Before handing over the floor, the Chamber would like to provide general direction on a23

procedural matter relating to ex parte hearings and filings.24

The Chamber would like to remind the parties that ex parte hearings and filings should be25
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the exception, used only when necessary to raise sensitive and confidential matters1

pertaining to the relevant parties' investigations, or issues of witness security, which the2

other party is not entitled, or not entitled at that stage, to know.3

Ex parte hearings and filings should not be used by one party to make allegations against4

the other party, unless those allegations are directly related to an application for witness5

or victim protection measures, or measures to protect further or ongoing investigations.6

As a general rule, allegations of wrongdoing should be raised in confidential filings so7

that the other party is afforded the opportunity to respond.8

Where ex parte filings are deemed necessary, as a general rule the filing party is directed9

to file a confidential redacted version at the same time so that the other party may be10

aware of its existence and respond as appropriate.11

The Chamber deems it necessary to stress this fact, as confidential redacted versions have12

been regularly filed many days after the original filing and often only on the direction of13

the Chamber.14

If the filing party is of the view that no confidential redacted version should be filed, it15

should make a specific request to that effect to the Chamber.16

Finally, when filing confidential versions of documents, the parties are reminded that,17

according to the Chamber's decision on victim participation issued on 3 October last year,18

the common legal representative and OPCV are entitled to confidential documents that19

are relevant to the personal interests of victims.  It is the responsibility of the filing party20

to indicate on the notification page whether the Common Legal Representative and OPCV21

should be notified.22

Having said this, the Chamber will now hear submissions on items (a) to (3), including23

Mr Ruto's application pursuant to Article 63(1).24

As the status conference was requested by the Defence, the Chamber will give the floor25
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first to the Ruto Defence and then the Sang Defence, who each have approximately1

15 minutes.  The Prosecution will then have 15 minutes to respond.  OPCV will have ten2

minutes to make submissions on behalf of the victims, should they so wish.3

Finally, as always, I remind all parties and participants to speak slowly and to pause4

in-between speakers for three to five seconds for the benefit of the interpreters and5

transcribers.6

So may I ask Mr Khan to start?7

MR KHAN:  Madam President, your Honours, I'm most grateful.8

It's quite correct that the Defence filed the -- an application on 17 April, pursuant to9

Article 63(1).  It is our submission that this represents a singular opportunity to clarify10

the law that will not only primarily be of benefit to the Defence, but indeed to the wider11

mandate of the ICC.12

The ICC as an institution requires State co-operation, it requires to be effective13

universality and we see at the moment that many States and indeed the super powers,14

China, Russia, United States of America, India - the list goes on and on - are not15

signatories or they have not ratified the Rome Statute.16

Article 63(1) of course is clear in its terms, but what the Defence -- the essential submission17

is this:  That it is a right of the accused.  It's not a punishment.  An accused is18

presumed innocent and it's not detention; house detention.  Article 63 did not have that19

purpose.20

So, your Honours, what we have said very plainly is that in the unique circumstances of21

the present case, when Mr Ruto not only is an individual voluntarily submitting to the22

jurisdiction of this Court and literally bowing to justice, he is also the Deputy Head of23

State of the Republic of Kenya, a State Party, with unique responsibilities, with a mandate24

of course from the Kenyan people and bound by an oath of office to the constitution.25
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What, then, should be the state of play?  We say that a proper interpretation of Article 631

requires that presence of the accused is met by his willingness to co-operate with the2

Court, his surrender to the jurisdiction whenever it is required and at critical3

stages - we've said opening, closing, judgment, and whenever the Bench decide - and at4

other times representation is met, presence is met by presence through Counsel.5

Now, your Honours, this is not a novel proposition, in our view, because the reason, in6

our submission, that the drafters of the Statute required our presence was not as a7

punishment but as an expression of right, in particular to draw a clear line between the8

system in this Court and the civil law particularly, or the STL now, the Special Tribunal9

for Lebanon, which allows trials in absentia.10

Contrary to what my learned friends for the victims and the others say, we are not11

requesting trial in absentia.  Mr Ruto voluntarily showed respect to this Court and12

voluntarily came and co-operated, in fact, even with the Prosecution before a summons13

was even issued.  He did it after the summons was issued, before confirmation, after14

confirmation, and res ipsa loquitur, he is here today.15

Your Honours, what we are saying is that properly meets the concerns of the international16

community.  It meets the requirements of the Rome Statute, that he can recognise that17

right that balances these competing demands, his personal conviction and respect for the18

Court and his constitutional duties.19

Your Honours, there is no value, there is no benefit in an individual simply sitting in the20

Court.  It's engagement in the process that's important, and Mr Ruto is engaged in this21

process.  We are in receipt of instructions.  He's come into Court when required and we22

do say that a presumption of good faith is actually borne out by his conduct from the23

commencement and even before the commencement of proceedings.24

Your Honours, we advise a middle course, a middle course between balancing the25
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competing interests that Article 63 seeks to protect, and we've also made it very clear that1

one of the important aspects of the case is the wider policy considerations.2

Now, your Honours, there are policy considerations and it goes back to -- it's been3

discussed in the South-West African, Namibia case, it's been discussed in the Erdemovic4

case, but Professor Rosalyn Higgins, as she then was, made it very clear that reference to5

the correct legal view or rules can never avoid the element of choice, though they may6

seek to disguise it, nor can it provide guidance to the preferable decision.  In making the7

choice, one must inevitably have consideration of the humanitarian, moral and social8

purpose of the law.  Where there is ambiguity or uncertainty, the policy directive policy9

choice can properly be made.10

Now, your Honours, we say the proper scope, the proper parameters of Article 63 are11

clearly detailed by a comparative law, both from the practice of this Court, and we12

reference the Bemba case --13

JUDGE EBOE-OSUJI:  Mr Khan, sorry to interrupt you in your flow. This reference you14

just made, is it part of your written submissions?15

MR KHAN:  Your Honours, no.16

JUDGE EBOE-OSUJI:  Because it's not clear from the transcript, so that anyone who17

wants to consult it later may not be able to find it.18

MR KHAN:  Yes, your Honour.  If you bear with me a moment, it comes from -- in fact,19

it's quoted in the case of Drazen Erdemovic.  The separate -- the joint separate opinion of20

Judge McDonald and Judge Vohrah, 7 October 1997 -- and your Honour will forgive me21

for a moment.22

JUDGE EBOE-OSUJI:  That's enough.  Thank you.23

MR KHAN:  I'm grateful.24

JUDGE EBOE-OSUJI:  You may proceed.25
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MR KHAN:  Thank you.1

So, your Honours, going back to my earlier point, the drafters of the Rome Statute want2

this Court to be effective, and it is my respectful submission that Mr Ruto has what can3

only be described as an exemplary record of co-operation with this institution.  Indeed,4

this is the first time in history of international courts, as far as I am aware, that a Deputy5

Head of State has voluntarily surrendered to justice.  So this is an exceptionally6

important event.  But, your Honours, it needs to be replicated in the wider political7

world.  How then, can the Court do that?  We say a purposive, a proper interpretation8

that will allow leaders to say they can discharge their constitutional duties whilst9

respecting the rule of law, constitutes that halfway house, that balance, in fact - not even a10

halfway house - that balance that protects all the different competing concerns.11

The Prosecution will have the opportunity to prove their case.  We will be able to12

confront witnesses.  Your Honours, as the drivers, the guardians of this process, can13

require Mr Ruto to come whenever you wish but, in the interim, if he's not required, your14

Honours, it will suffice, we say, to be present through Counsel.15

Your Honours, my learned friends for the victims take issue with - and the16

Prosecution - with the jurisprudence we cite, the Bemba case.  They say, well, it was only17

a day or two days, or whatever.  Your Honour, that's irrelevant to a principle of whether18

or not a trial requires the physical presence of an individual.  If it does not require the19

physical presence of an individual, what then does "presence" mean?20

We say that presence is met by the combination that we have put forward, appearance21

whenever necessary, actually surrendering to the Court in advance, and all other times22

being present through Counsel.23

Your Honours, perhaps that's enough at the moment so I have time to respond, unless24

there's specific questions from the Bench? I'm grateful.25
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PRESIDING JUDGE OZAKI:  Well, you only touched upon Article 63(1).  How about1

other issues and agenda items (a), (b) and (c)?2

MR KHAN:  Sorry, it's my mistake, your Honour, I thought we were dealing with them3

one-by-one, so do forgive me.4

In relation to agenda item (a), your Honours, in relation to agenda item (a), we refer to our5

written submissions in relation to the first application, in relation to the third application6

of putting in written submissions.7

In relation to the second Prosecution's application, we still have time to respond but, if8

you want, I can give a very quick synopsis of our complaints.9

Largely, we say that --10

PRESIDING JUDGE OZAKI:  Mr Khan, the Chamber has already read your written11

submissions so if there are any additional points that you would like to make, please go12

ahead.13

MR KHAN:  I am grateful Madam President.  Perhaps I wasn't clear.  We haven't put14

in written submissions for the second application because we are still in time to file, and15

so I've put in written submissions for the first application, the third dealing with the call16

of an investigator.17

In relation to the second request, filing 7250, which is a request to add four, I can put that18

in writing or I can address you now, as you wish.19

PRESIDING JUDGE OZAKI:  Well, if you have five minutes more, so it's up to you.20

MR KHAN:  Well, your Honour, I'll put a filing in, but the core complaint is really21

echoed by our response to the first filing.22

The Prosecution, once again, pray in aid unique challenges, difficulties, security concerns,23

and whatnot.  But we say when you peel back and look beneath the surface of that24

incantation, that what you see is that the issue is in fact to gloss over investigative failings.25
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Your Honours, the Prosecution seek to re-interview P-336 and P-95.  Now, it's very clear,1

from the Prosecution's own case, that re-interviewing those two individuals was2

triggered - was triggered - by its interview of P-564.3

Your Honours, this begs the question:  Why was P-564 interviewed for the first time in4

March 2013?5

I mean, this is precisely why we say that post-confirmation investigations should be6

limited to prevent this merry-go-round that the Prosecution would have us jump on and7

get dizzy in before we drop off.  Your Honours, so we say that that is actually a8

misnomer.9

Your Honour, we also say that -- we note that the source of various documents is redacted10

in the statements.  They haven't complied with the protocol.  There is no "B" numbers11

showing why certain documents, why certain extracts are redacted and, your Honours, it12

seems that -- well, we are surprised that this information which the Prosecution say is so13

crucial is actually redacted, withheld from the Defence, when the party opposite was very14

vociferous in its opposition to varying the trial date of 28 May.15

Your Honour, in relation to P-189, again, one needs to look beneath the simple assertion of16

the Prosecution.  They say here, "Well, we tried five times to get a video, we didn't have17

luck so what we did, we had, you know, a very bright moment and we decided to put18

another video to the witness."19

Your Honour, it really doesn't -- it's no excuse.  There was a clear dead-line set months20

and months ago for 9 January and the party opposite cannot, we say, have the, let's call it21

confidence that any application they put before the Bench will be accepted, and that view22

of themselves, their role in this Court, is perhaps indicated by their constant proclivity.23

Whatever the Benches say, and it's not only this Trial Chamber that have admonished24

them, time and time again they make applications after the expiration of a dead-line.25
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They make applications on the day of the dead-line.  But, your Honours, that party1

opposite, whilst they have the laudable and honourable duty to prosecute cases of this2

magnitude, are equal with this party here and they must be bound and adhere to the same3

set of standards that are required of this Defence team, and your Honours, unfortunately,4

an objective review shows that it's two different standards.  They do repeatedly5

flout - "thumb their nose" we say in English - they thumb their nose effectively at the6

Bench because your Honours have said that practice of late filings is to arrogate to7

themselves the judicial function that your Honours have been elected to uphold and8

present a fait accompli, a unilateral withholding of evidence.  And I deprecate that, your9

Honours, and I'd ask that that be noted.  But your Honours, here they don't take action10

until April this year, so that's not a good reason to again suddenly dump more evidence11

on the Defence.12

And P-287, well, he was simply re-interviewed, that witness, to corroborate and provide13

some credibility to P-536.  One can see that at paragraph 17.  And P-536 was14

interviewed when?  Well, in December, on the eve of the dead-line.  So the Prosecution15

can't come in good conscious because of their tardy, dilatory behaviour, their conduct,16

and massively, grotesquely insufficient investigations, so that they're duped, and then tell17

the Court, "Well, your Honours, give us more time because of security concerns."  This is18

caused by one reason only, very properly identified in case number 2, what can only be19

described as negligent prosecution and an absolute flout to the requirements and the20

strictures of Article 64 of the Rome Statute.21

Your Honours, in relation to maps, well, again, it's very basic.  They've withheld the22

names of the company.  If these maps were important, why can't the Defence at least23

have that much to go on so we can make some kind of assessment?  Your Honour, so we24

say the application really is poorly founded.25
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Your Honours, the real reason we say for all of this is not because of security concerns,1

and I've said before about the need for a Code of Conduct and a spirit of fairness in the2

OTP because we do look to them.  We do look to them.  We do look to them as an3

institution to discharge their obligations that they are statutorily required to look for4

exonerating, exculpatory as well as incriminatory and to remove the blinkers and look5

and step back, and the landscape is very different we say, if they are willing to look, than6

what first appears.7

But why are they actually doing this?  They're doing this because they know their case is8

falling apart, and it's not falling apart because of intimidation.  It's because actually the9

allegations are untrue.10

(Redacted)11

(Redacted)12

(Redacted)13

(Redacted)14

(Redacted)15

PRESIDING JUDGE OZAKI:  Just a moment, Mr Khan.16

MS TAI:  Excuse me, your Honour.  The Prosecution is concerned that Mr Khan is17

referring to confidential information in this public session.18

PRESIDING JUDGE OZAKI:  You are right, Ms Tai.19

(Redacted)20

(Redacted)21

PRESIDING JUDGE OZAKI:  Mr Khan - Mr Khan - if you'd like to proceed, we have to22

go into closed session.23

MR KHAN:  Your Honours, I'll move on in that case, but -- well, your Honours, can we24

go into private then?25
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JUDGE EBOE-OSUJI:  Mr Khan, I thought you said you were going to make written1

filings.  Would it not be easier to deal with the rest of your submission in that?2

MR KHAN:  Your Honour, I will be so guided.  I am grateful.3

Then my learned friend perhaps sit can down and she should be satisfied.4

PRESIDING JUDGE OZAKI:  Ms Tai?5

MS TAI:  Actually, I have one additional request in that I would ask that the confidential6

information that is contained and is disseminated be stricken of this confidential part, yes,7

before dissemination.  Thank you.8

PRESIDING JUDGE OZAKI:  It will be done in consultation with the Prosecution.9

MS TAI:  Thank you.10

PRESIDING JUDGE OZAKI:  So, Mr Khan, your suggestion is to file written submissions11

on this issue?12

(Redacted)13

(Redacted)14

(Redacted)15

(Redacted)16

(Redacted)17

(Redacted)18

(Redacted)19

(Redacted)20

(Redacted)21

(Redacted)22

PRESIDING JUDGE OZAKI:  Mr Khan, I really do not want to allow this if you are23

referring, even in general terms, to the situation of witnesses.24

(Trial Chamber confers)25
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PRESIDING JUDGE OZAKI:  Mr Khan, so I'd like to request you to file written1

submissions on witness issues.  When do you think you can file it?2

MR KHAN:  Well, your Honour, I think these filings were put in on 8 May.  We are3

entitled normally to 21 days, unless they are concertinaed.  Within a week, your Honours,4

if that's convenient?5

PRESIDING JUDGE OZAKI:  Okay, within a week.6

MR KHAN:  Yes.7

PRESIDING JUDGE OZAKI:  Thank you.8

MR KHAN:  Your Honours, in relation to disclosure, which is topic (b) I believe - topic9

(b) - we rest upon the filings we put in.  There were mistakes in our second filing, your10

Honour, but they are very minor in fact.11

It was my mistake.  I called it a wasted year of non-disclosure between the end of the12

confirmation hearing and getting the first scrap of paper from the party opposite, and13

later on of course I clarified it's incriminatory evidence but it was an omission.14

They did disclose, as the Prosecution said, some Rule 77 and some PEXO in that year but,15

your Honour, what we are most interested in, because the instructions from my client of16

course, you know, the PEXO of course is critical to investigative leads, but what we want17

to know, what we want to unmask, are what we say are the lies and the deceptions of the18

Prosecution's case in relation to incriminatory evidence.  So I do maintain that, whilst the19

filing was deficient that I put in, it was a wasted year in that we had no incriminatory20

evidence in that year.21

Your Honour, we've had about -- I'm trying to get my papers.  We've had about -- let's22

put it this way, in the three months - in the last three months - we've had more than 6,00023

pages of disclosure, amounting to more than 163 hours of audio cassettes as well, and24

your Honours we need to juxtapose that with what we had in the one year between25
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October 2011; the one year event.1

Your Honour, then we had 1,792 pages, according to the Prosecution's own statistics, in2

that one year of PEXO and Rule 77.  So in one year 1,792 pages.  In three months, more3

than 6,000.  It does speak volumes, and we say unfortunately the Prosecution disclosure4

system is not fit for purpose.  I don't say that with joy.  It's not.  It's not fit for purpose.5

What we do ask for, as has been required in Case Number II, is that you require the6

Prosecution to appoint a disclosure officer to certify.  Somebody needs to be accountable7

for this.  It's not just the Prosecutor, because of course she is ultimately responsible, but8

there needs to be somebody assigned to sign-off and to come before the Court and explain9

if disclosure breaches take place.10

And that's not novel.  It happened in the ICTY in the Halilovic case, it happens routinely11

in domestic systems, to prevent these kind of repeated disclosure failings that have been12

endemic in many systems of the world but, your Honours, we do say that the Prosecution13

approach to disclosure is deficient, it's disorganised, but it's also tactical, and it's shown14

both at the confirmation stage and it's shown now that we are dumped at the last minute15

with evidence and even now we don't have the complete evidence.16

Your Honours, we are concerned in this case about issues to deal with bribery,17

inducements, anything that could impinge upon the real veracity of witnesses that will18

come before you.19

Now, your Honours, in relation to that, in relation to one witness we asked for medical20

records and we got something very skeletal from the party opposite, and then we were21

referred to the Victims and Witnesses Unit and then they told us, well, that person is no22

longer with them, but under the care of the Prosecution.23

Now, your Honours, what is a little bit confusing for us, we see in the correspondence that24

the VWU wrote to this entity I know nothing about called the Gender and Child Unit.25
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This witness is not a female and this witness is not a child.1

MS TAI:  Excuse me.2

PRESIDING JUDGE OZAKI:  Ms Tai?3

MS TAI:  Again, the Prosecution is concerned that Mr Khan is disseminating confidential4

information.  This involves VWU, it involves the Gender and Children Unit and we do5

not believe it's fit for public consumption.6

MR KHAN:  Your Honour --7

PRESIDING JUDGE OZAKI:  Mr Khan?8

MR KHAN:  Your Honour, really I am flabbergasted.9

(Trial Chamber confers)10

MR KHAN:  Your Honour, can I just say very briefly, very briefly --11

PRESIDING JUDGE OZAKI:  Yes?12

MR KHAN: -- that the structure of the OTP is in a public document and the Gender and13

Child Unit is in a public document.  I have it in my hands.  I have no idea what my14

learned friend is scared of and why she wishes to muzzle the Defence in this fashion.  It15

is reprehensible and extremely worrying.16

PRESIDING JUDGE OZAKI:  Ms Tai, can you elaborate your objections?17

MS TAI:  Certainly, your Honour.  We were concerned about the public -- the18

dissemination of information from the Victims and Witnesses Unit and their connection19

with our Children and Gender Unit.  That was our concern.20

We'd like to note that there is a remedy here that's available to all of the parties.  We are21

not attempting to curtail Mr Khan's submissions to the Chamber, but in our view it's more22

appropriate to hear those views in a closed session.  That's the appropriate forum.23

PRESIDING JUDGE OZAKI:  Well, I don't see any reason to prohibit Defence counsel24

mentioning the inter-organisational relationship between Registrar and OTP, so long25
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as -- so long as Defence counsel's submission is related to a general issue, not any --1

MR KHAN:  Yes, of course.  Of course.2

PRESIDING JUDGE OZAKI:  Not with reference to any specific situation of specific3

witness.4

MR KHAN:  Of course, your Honour, and can I just say that --5

PRESIDING JUDGE OZAKI:  Ms Tai, sorry.6

MS TAI:  Thank you, Madam President.  It is in relation to a particular witness, so7

there's no way around it in a public session.  Again, we believe that this sort of argument8

should be made in a closed session.  It's not possible to speak about it generally without9

delving into the specifics.10

JUDGE EBOE-OSUJI:  And also Ms Tai, and Mr Khan I am sure you know this as well,11

there's also a way to make these kinds of objections, Ms Tai, without drawing a second12

(indiscernible) and compounding the difficulty.  Some discretion can be built -- you13

know, caution.  If some error has been committed and immediately it is underlined, it14

doesn't help.15

MS TAI:  Understood, thank you.16

PRESIDING JUDGE OZAKI:  So can we proceed?17

Mr Khan, please.18

MR KHAN:  I'm most grateful and your Honours, of course, I haven't named anybody at19

all and I haven't even gone beneath the assertion that there exists a Gender and Child Unit20

which is on the website at ICC-BD-05-01-09, Regulations of the Office of the Prosecutor,21

and incidentally it's those Regulations of the Office of the Prosecutor that the Prosecutor22

says are so well-known that they are sufficient to avoid the need of a Code of Conduct.23

So what I've said is public and everybody, particularly in the party opposite, should really24

know it, but your Honour my point is really important, in my respectful submission,25
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because it also emerges from that correspondence that, in addition to the GCU, the1

Gender and Child Unit, there exists an OTP protection strategies unit.  So now we have2

two - they've mushroomed -- a Gender and Child Unit that an adult man is referred to,3

and an OTP protection strategies unit.  But, your Honours, we have a Registry, an4

independent and impartial Registry, and we have an exceptionally accomplished Victim5

and Witness Unit, and we are not blindly wandering around without guidance.  We have6

case law.7

Your Honour, the Appeals Chamber in Katanga, 26 November 2008 - and my learned8

friend Mr Hooper, of course, knows much more about it than me, he can address it - they9

go into this issue of the role between the VWU and the OTP and they say that "During the10

debate of the Rome conference ..." it continues, "... views were expressed, including that11

only the Registry would be sufficiently neutral to provide that protection.  VWU should12

be in a neutral location."  And it continues at paragraph 91: "There cannot be a parallel13

witness protection programme being carried out under the auspices of the Office of the14

Prosecution running alongside and conflicting with decisions of the Registrar in relation15

to the same set."16

They continued at paragraph 92, the learned Judges of the Appeals Chamber:  "VWU will17

not be influenced, even unintentionally, when deciding whether or not relocation is18

appropriate to protect a certain witness by the additional pressing interest of a party to the19

case needing itself to secure the evidence of that witness.  This could render the20

longer-term welfare of the witness to be a secondary concern."  Your Honour, the OTP21

cannot hide behind, we say, Article 68(1) because the Appeals Chamber have made it very22

clear that that's not to be a licence for the OTP to replicate or to set up a parallel VWU23

because that is to be read as the OTP to take general measures that might ordinarily be24

expected to arise on a day-to-day basis, such as with the aim of preventing harm to25
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victims and witnesses.  Such measures could include meeting witnesses in discrete1

locations.  So it's not a parallel structure.2

Your Honours, we sent an email to the Prosecution, my learned friend Ms Alagendra, on 73

May, and in that we said "Whose care are these witnesses under and what does that4

mean?" And we gave some details about, you know, of course we want to know if5

people are given land, if people are given money, if people are given health care, if people6

are given medical, the usual.  What has been requested of these witnesses?  What has7

been given to these witnesses?  Not by the VWU but by the party opposite, and we've8

had no response.9

Your Honour, the reason this is important is there is an underlying reality in this case, we10

say, that certain people - unfortunately, certain people - and there's many of them in the11

Prosecution's case, but they are everywhere, are not desirous of speaking the truth, they're12

in it for the money.  And there's an old adage that he who pays the piper calls the tune,13

and this is why there was good sense by the drafters of the Rome Statute to take away14

from counsel for the Prosecution or Defence measures like paying witnesses or looking15

after witnesses or, you know, all the rest of it because it can give rise to a concern:  Is the16

witness keeping with the story because it's the truth or because they don't want to lose17

benefits?18

Also, a party may be in need of filling gaps in a case that would otherwise crumble.  Is19

that an incentive to give additional things?  And of course, your Honours, any20

allegations that are made need to be investigated, but we do say that this is a matter of21

concern and we would ask that orders be given for that to be disclosed and, in particular,22

we do want to know this case what in the care of the Prosecution means.  Have witnesses23

requested material benefits of the Prosecution?  Have the Prosecution directly or through24

intermediaries - I don't want the parties opposite to think that they can hide behind25

ICC-01/09-01/11-T-22-Red-ENG WT 14-05-2013 18/47 SZ TICC-01/09-01/11-T-22-Red-ENG WT 14-05-2013 18/47 SZ T



Status Conference (Open Session) ICC-01/09-01/11

14.05.2013 Page 19

intermediaries and arrange with their contacts intermediaries to step into the breach that1

is there for the VWU.2

Your Honours, there are a lot of news reports, I am not going to go into details but there's3

a lot of news reports about --4

PRESIDING JUDGE OZAKI:  Mr Khan, now my worry is the time, unless you are ready5

to continue tomorrow morning?6

MR KHAN:  Your Honour, let me try and complete today, because I think we would like7

to finish today.  Perhaps just bear with me one moment.8

Your Honour, with your leave, perhaps the time left can be given to Mr Ruto, and I9

understand the team for Mr Sang, if the Court is so minded, would be able to reserve their10

time for tomorrow and make their submissions then.  But your Honour, I will move on to11

another topic.12

JUDGE EBOE-OSUJI:  Excuse me, Mr Khan, what does that mean, that you will not be13

available for tomorrow?14

MR KHAN:  Well, your Honours, if you want us to be here tomorrow, of course, we will15

be here.16

JUDGE EBOE-OSUJI:  No, I just wanted to understand what you had in mind, that is all.17

MR KHAN:  Yes, I'm grateful.  Basically, what I'm saying, we would like to finish today18

and, of course, Mr Hooper will be here tomorrow.19

Your Honours, in relation to other matters, in addition to all other submissions, a review20

of the new evidence - going now to disclosure - that has been disclosed to the Defence21

since 20 February, your Honour, there's been 709 items disclosed:  260 are new, 449 are22

lesser redacted, and out of that, what's completely new is 131 new incriminatory pieces of23

evidence, amounting to 629 pages and 86.34 hours of audio, 74 PEXO pieces of evidence24

and 55 Rule 77.  But your Honours, just looking at April to May, just one month, 4,52525
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pages in one month; 4,525 pages comprising 163 -- including 163 hours and 37 minutes of1

audio and video; 74 items of PEXO; 40 items of Rule 77; the incrim amounts to 466.2

Now, your Honour, some of these are recordings, some of these need to be listened to, but3

what's brand-new, what's absolutely brand-new -- that includes the previous figures4

included lesser redacted.  What's brand-new is 109 items of incriminatory evidence last5

month; 53 PEXO items; 32 Rule 77 items.  Your Honours, it is difficult to get to grips with6

the case that keeps morphing, changing, and some of these matters now individually, add7

a statement here, add a re-interview there, may individually seem to be rather innocent8

but cumulative, the cumulative burden on the Defence becomes so dire that it9

becomes -- you know, one is running to catch up all the time in really what we say is an10

exceptionally prejudicial manner, and one of the reasons why we ask for this additional11

time is not to take a breath because we are running a marathon at a sprint.  It's just to be12

given an opportunity to properly investigate, properly view the evidence first, read it.13

The Prosecution, of course, have the huge advantage, that they've said they've got14

reviewers so they can look at the full statement in its naked glory, and other people redact.15

But we have to constantly -- every time a lesser redacted version comes, we need to read16

the whole thing again and then start seeing what is new and all the rest of it, and then17

triggering further investigative action.  All of this could have been prevented if the18

Prosecution did that which was in their power, very largely, which was to disclose19

evidence at a much earlier time.20

And, your Honour, we have said, we have said in previous submissions in relation to the21

PEXO evidence that - and it's in our filing - the Prosecution had hundreds of items.  It's22

in the schedule, hundreds of items of PEXO and Rule 77 combined at the time of23

confirmation which, in breach of their statutory obligation, they failed to disclose.  Is that24

our fault?  Is that the fault of the Defence?  Because PEXO is not an inconvenient truth25
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for us.  It's not something you must get away with and look away from and say, "Duties1

have been fulfilled, it's your problem now.  We are sticking to our case.  We've got it2

right.  That's the narrative we are sticking with because that's what we started with.  We3

may change it a bit here and there because we want to get over the finish line."  The4

Defence goes to PEXO because, for is, it triggers investigative leads.  Now, your Honours,5

just in the last few days - bear with me - screening note of P-40 -- there's many examples,6

but just one example, P-40, KEN-OTP-0099-0022.  The Prosecution took this statement,7

took this screening interview on 29 June 2010.  29 June 2010.  Of course, you would8

think an OTP with a disclosure system that worked or that wanted to have a level playing9

field and was willing to have its evidence tested by the party opposite, would serve it in10

compliance with the Statute so we could use it at confirmation, but no.  When did we get11

it?12

Your Honours, we got this eight days ago.  Eight days ago, when the Prosecution said13

more than eight days ago this trial, 28 May, should now be set in stone.  It's unacceptable.14

And it doesn't become more acceptable because it comes, unfortunately, from the mouths15

of a defence counsel.  It's the truth.  It's unacceptable.  And this person is an16

independent expert.  Can't be accused of ethnic bias - not from Kenya - and this person17

says that that person attended rallies, that an expert in the Kalenjin community and in18

such matters and that person did not hear any hate speech or inciting statements during19

the rallies and she had -- that person had had direct contact with Mr Ruto during the20

research and the preparation.21

Now your Honours, there is no excuse for that.  I really-- whatever, glib, clever,22

intelligent, well -- always articulate response is put forward by the party opposite, cannot23

hide the reality that this is unacceptable and, your Honours, I have many, many examples24

of such statutory breaches.25
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The question then arises:  What does one do?  Is there some hidden imperative that we1

must go forward, come what may?  It doesn't matter, the Defence will catch up, the2

Defence somehow will get it right, justice will be done, as a function of a case coming3

before the ICC?  Or do we say that when there is a breach - not one but we have4

hundreds of items that should have been disclosed at confirmation that were not - when5

there is a breach, the party that conducts the breach should be prejudiced, not the victim6

of the breach; not the victim of the breach.  And it's Mr Ruto that's the victim of the7

breach because the stakes could not be higher.  It's his good name that's been tarnished.8

It's he that is fighting a Hydra-headed monster and the Defence is doing with its own9

abilities, with its own sincere effort to struggle, to peel back layers, and unfortunately,10

whilst the party opposite routinely says they know their disclosure obligations, basically,11

"Be quiet.  You're a troublesome Defence.  We know our obligations.  Please don't12

teach a grandmother to suck eggs," the reality is, time and time again, the objective13

evidence shows they do not.  So, your Honours, we say when there is this kind of14

massive disclosure breaches and the house is not in order opposite, the Court should give15

us a margin not to somehow give a bonanza to the Prosecution that we are thrown into16

the race without a warm-up, but we are given time to acclimatise, do training, and within17

win the race if we deserve to do so.18

So, your Honours, all of this is, as I say, perhaps inconvenient truth to the Prosecution, but19

it's borne out by facts and there's numerous examples I could give.20

Your Honours, in relation to the Article 70 I think you've said that can be dealt with later.21

Your Honour, I think I have taken enough time.  I could go on and on, but I hope your22

Honours get the sentiments of the submissions.  We are not being difficult, and I don't23

want my learned friends opposite to think I am completely against the institution of the24

OTP because my criticism is strident.25
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This Court has an important mandate.  This is why Mr Ruto is here.  And this Court, the1

international community and the Assembly of States Parties deserves better, a better2

quality of justice, than we are getting from the Prosecution, and your Honours are going3

to be circumscribed in getting to the truth unless we are given an opportunity; we are4

given the adequate time and facilities.5

Your Honours, I have the immense privilege of -- with my learned friend, Mr Hooper, and6

the rest of the team, of representing Mr Ruto.  He has done whatever he can do to get7

adequate facilities in place, but what we are doing is coming to the Bench and saying,8

"Trust us, as experienced counsel, when we say we need additional time."9

We have the right to adequate time and facilities.  The facilities have been provided and10

we are working as hard as we can work, seven days a week literally, but we need time11

and if we don't get time justice will be in peril in this case.12

Your Honours, where there's been no fault of the Defence, that is something that should13

abhor all right-minded people, and your Honours we are confident that when you14

consider this matter you will grant the additional time needed.15

Your Honour, those are my submissions, unless I can assist you further?  I'm grateful.16

PRESIDING JUDGE OZAKI:  Thank you very much.17

Mr Kigen-Katwa?18

MR KIGEN-KATWA: Madam President and your Honours, in respect to the issue of19

Article 63 motion by the first accused, we identify ourselves with their submissions and20

have nothing more to add and we leave it to the Court to make a decision on that issue.21

In respect of the submissions made by counsel for the first accused as to the comments22

made by this Chamber in Case Number II as to the manner of disclosure and the23

investigative devices and methods adopted by the Prosecution, we identify ourselves with24

the submissions made on behalf of the first accused and pray that, in view of what we25
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have maintained in our filings both for the first accused and the second accused, the Court1

do find that in fact the same challenges face our case and that the same improper manner2

of disclosure, investigative method and handling of the Defence apply to this case on the3

part of the Prosecution.4

Coming to the other agenda items, Madam President and your Honours, we submit that5

the Prosecution have not been accountable and responsible in the manner with which they6

made disclosures to the Defence.7

Madam President and your Honours, there is a disclosure made on 22 April 2013 relating8

to a witness, a professional witness, an expert witness, who talks about what is alleged to9

have been broadcasted by our client, Mr Sang.10

That material was collected by Prosecution on 28 June 2010 and, Madam President and11

your Honours, you will recall that in all instances when the Prosecution were unable to12

make a disclosure on time they have always alleged that there was a problem of security.13

This witness - this expert witness - first of all is not a Kenyan.  He is an expert and his14

testimony is PEXO material.  And, Madam President and your Honours, we submit that15

that single illustration is indicative of an un-responsible posture adopted by the16

Prosecution in making disclosures with a calculated intention of disabling the17

Prosecution -- the Defence from being prepared, and in the ultimate prayer we are making18

for more time to respond to the case presented to the Court by the Prosecution we pray19

that this approach by the Prosecution be taken on board.20

Madam President and your Honours, you will also notice from filing number 701, made21

by the first accused, a couple of items have been listed, all of which were collected by22

Prosecution before confirmation but were not disclosed to the Defence, and the ones23

which particularly refer to the second accused, Mr Sang, are in items number 4, item24

number 28, item number 33, item number 51 and item number 52.25
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Madam President and your Honours, there's absolutely no reason given as to why the1

Prosecution could have withheld access of that material to the Defence before the2

confirmation hearing, or even shortly after the confirmation hearing, and making the3

disclosure barely four months ago.4

Madam President and your Honours, in respect to the issue of new witnesses, we have on5

our part identified four areas of the Prosecution's request in this issue of evidence.6

The first one relates to two witnesses whom they wish to recall and, Madam President and7

your Honours, they are witnesses number 111 and 471.8

Then the second category of evidence they want to introduce afresh are three new9

witnesses:  Witnesses number 564, 571 and 572.10

The third category of evidence they want to adduce is alleged fresh interviews done or11

four witnesses whom they want to now introduce additional evidence collected between12

13 March to 5 April 2013, and this is in respect to witnesses number 336, 475, 189 and 287.13

And the last set of evidence that they wish to introduce is in respect to the investigating14

officer.15

Madam President and your Honours, in respect to the issue of the two witnesses, Witness16

111 and 471, to reintroduce the witnesses, our objection is to this effect, Madam President17

and your Honours.  The Court already gave the Prosecution notice when they sought for18

time to delay their disclosure, and the Court required of them to either establish and19

satisfy themselves about their security situation and protection measures within a given20

timeline, or in the alternative withdraw and abandon those witnesses.  They were not21

able to satisfy the protection measures they allege obtained in that instance and therefore22

dropped the two witnesses.  They have subsequently now come before you and asked23

you to allow their reintroduction.24

Madam President and your Honours, we submit that, if you allow the reintroduction of25
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these two witnesses, it would render useless your initial decision in which you told them1

to act within a given timeline to either satisfy themselves on the protection measures, or2

otherwise drop them.3

Madam President and your Honours, we submit that allowing them to bring these4

witnesses using the device of this application will not only defeat the purpose of the5

orders you made, but will be a coup on the orders you already made and to which they6

neither appealed nor sought a review on.7

In respect to the new witnesses, the three witnesses, witness number 564, 571 and 572,8

Madam President and your Honours, we first of all wish to indicate that we have9

absolutely no idea what those witnesses want to say.  We have not been given any10

disclosure.11

However, we've been given a hint on what they intend to say, and the Prosecution have12

stated this, Madam President and your Honours, and I think this is not confidential.  The13

Prosecution says this:  That because two of their witnesses, witness number 15 and14

another witness whose identity is redacted, because those two witnesses cannot be15

confirmed whether they would be witnesses or not then this is the situation they are put16

in.17

Given that these witnesses have been unable to provide the Prosecution with assurances18

that they would be willing to testify, based on the security concerns the Prosecution has19

continued to investigate -- has continued its investigations in the hope of finding new20

witnesses.21

Madam President and your Honours, we are submitting that the purpose why these three22

new witnesses are to be called has been provided there.  It is because witness number 1523

and another witness whose identity has been redacted may not be -- have not confirmed24

their availability to testify.25

ICC-01/09-01/11-T-22-Red-ENG WT 14-05-2013 26/47 SZ TICC-01/09-01/11-T-22-Red-ENG WT 14-05-2013 26/47 SZ T



Status Conference (Open Session) ICC-01/09-01/11

14.05.2013 Page 27

Now, the Prosecution in that argument has said the reason why for instance Witness 15 is1

unable to testify is because of security concerns.  Madam President and your Honours,2

that is as an absolute not true.  Witness 15, to the extent to which it has been disclosed to3

us, has not said he has any security concerns.  He has merely said that, "My conscience4

cannot allow me to continue with the posture of coming to testify on what, as far as I am5

concerned, didn't take place. "  It has nothing to do with security.6

And so the logic of the Prosecution in this bid to the effect that it is because of security7

concerns that they cannot call witness number 15 and another witness whose identity is8

redacted is therefore inaccurate, and we pray, Madam President and your Honours, that9

in exercise of your jurisdiction - your discretional jurisdiction - to accommodate the10

Prosecution by allowing the introduction of these three witnesses.11

You do find that to the extent to which their argument is based on falsehood, on the false12

allegation of security when in fact that is not the fact, your discretion has been -- that they13

do not deserve the exercise of your discretion, Madam President and your Honours.14

Your Honours, the second argument we wish to make in respect to that particular15

argument made by the Prosecution is this:  That if it were to arise that witness number 1516

and the other witness whose identity has been redacted from us, but whose identity we17

are sure your Honours are aware, if they were to come and testify then, Madam President18

and your Honours, the situation would be that they don't need to call these three19

witnesses because the only reason why they were being called was for purposes of taking20

the place of the witnesses who have not confirmed their desire to attend.21

Madam President, we would have expected that the Prosecution would have also made22

an argument or at least explained to you that, given that witness number 15 has taken a23

position that what he was testifying on was false and for that reason is not coming to24

testify, to that extent the Prosecution would explain why they are saying they want to25
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bring other witnesses to come and testify on what another witness they originally had has1

said is false.  And we pray, Madam President, that that aspect of falsehood, which we2

have always maintained before confirmation, after confirmation and we still maintain, is3

given serious consideration by the Chamber.4

Madam President, we also submit that the Prosecution except by a -- or let me put it like5

this, Madam President and your Honours.  The Prosecution keeps saying they need to6

add new evidence, either by way of new witnesses or additional statements and so on and7

so forth, and they keep maintaining that it is because of security concerns.8

Madam President and your Honours, we pray that this issue of security concerns be kept9

very actively in the minds of the Court in the sense that it is the Prosecution who have10

kept on saying there are security concerns, so that, Madam President and your Honours,11

when you decide whether or not to give them the accommodation of additional evidence12

by either new witnesses or additional statements, you do recall that the question of13

whether or not there are genuine security concerns in Kenya from where they are sourcing14

this information is a question that has been put in the mind of the Court by the15

Prosecution themselves and we've never been afforded an opportunity to make an16

objective and contested argument on the question of whether really those alleged security17

concerns exist.18

It is an idea that has been given to the Court, it is an idea that has been kept ex parte, has19

been to our exclusion and so we do not know the content of it, and we pray that in20

considering whether they are entitled to the accommodations they are asking for, my21

Lords and your -- Madam President and your Honours, that aspect of their case that the22

security concerns is an issue originating and peddled by them is kept alive.  For those23

reasons, Madam President and your Honours, we object to this desire to call these three24

new witnesses.25
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My learned friend has already made submissions - my learned friend for the first accused,1

Mr Karim Khan, has made submissions - in respect to the four additional witnesses that2

the Prosecution would like to call in the general line of objecting to their having the four3

additional -- the four witnesses whose statements, whose testimony needs to be given4

additions by fresh statements recorded between 13 March and 5 April 2013.  Madam5

President, we would like also to make our filings in respect of that issue, with your6

permission.  I would like to make no more submissions on that --7

PRESIDING JUDGE OZAKI:  You mean you would like to make written submissions?8

MR KIGEN-KATWA:  Yes, on that issue.9

PRESIDING JUDGE OZAKI:  It's the same day time?10

MR KIGEN-KATWA:  Sorry, Madam President?11

PRESIDING JUDGE OZAKI:  The same day time applies?12

MR KIGEN-KATWA:  Yes, Madam President.  We are happy to do that at the same13

time.14

Madam President and your Honours, in the event, and we hope it doesn't happen, in the15

event the Court does allow the Prosecution either to reintroduce the two witnesses or to16

add the three new witnesses or to allow for the additional statements in respect to the four17

witnesses, in such an event we would pray that the Court gives us reasonable time within18

which to respond to the contents of the additional evidence adduced by the Prosecution,19

in line with the accommodation given by the Court.20

Madam President, the last issue in respect to this issue of witnesses is the investigating21

officer.  Madam President, it was a motion on the part of both the first and the second22

accused to seek that the investigating officer be called.  The Prosecution have23

subsequently confirmed that they are okay with having the Prosecution -- the24

investigating officer called.  They have, however, asked that the investigating officer do25
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testify within a certain set of conditions, and the most significant condition they have1

sought to prescribe for that testimony is that the investigating officer's methodology of2

collecting their evidence or this evidence should not be subjected to cross-examination.3

Madam President and your Honours, we very strongly object to placement of any such4

conditions.5

Our objection, Madam President and your Honours, is that it is our understanding that6

Article 54 placed an obligation on the Prosecutor to not only investigate incriminating7

evidence but also exculpatory evidence.  We've always argued that in fact the8

Prosecution did not investigate any exculpatory evidence and in fact, whenever the9

attention was drawn to such information as submitted by the counsel for the first accused,10

they would run away, they would keep away from investigating that because it would be11

inconsistent with their theory.12

Madam President and your Honours, if the Prosecution is allowed that cover they are13

seeking, that their methodology should not be questioned, then, number one, it will defeat14

the purpose of that Article 54, and secondly, Madam President and your Honours, it will15

take away a very fundamental part of our arguments in terms of how the investigations16

and how this case ended up here.17

Madam President, they do obtain ample evidence, ample case law, saying that the scope18

of what is to be cross-examined on should be left in the hands of the adverse party, the19

party who will be adversely affected if those questions are not asked.20

Madam President, we pray that our option to be able to cross-examine this investigating21

officer and any other witness from the Prosecution should not be limited and our rights to22

cross-examine him on issues that would otherwise prejudice us if we didn't cross-examine23

is not curtailed.24

JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, sorry to interrupt your flow, but on that25
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question of the investigating officer, I want to understand where you stand.  I noticed1

that from your submissions relating to the other witnesses, it seems to me you are2

objecting to the other witnesses being called.3

Now, is that the same with the investigating officer?  Are you objecting to him being4

called or are you merely -- are you consenting to the witness being called but you're only5

objecting to the restrictions that the Prosecution is suggesting?6

MR KIGEN-KATWA:  May I apologise, your Honour, on that issue.  Like I said at the7

outset of my submission on that point, we are the ones who requested.  We very much8

want him to be called.  We are opposed to the conditions that the Prosecution has filed as9

being the conditions under which he will be called.  It is actually part of my10

submissions --11

JUDGE EBOE-OSUJI:  Fair enough.  I think I get you.12

MR KIGEN-KATWA:  Thank you, my Lord -- your Honour.  And may I take this13

opportunity to make the point that it is part of our submissions that not only do we want14

this investigating officer, but we will want other investigating officer who may be referred15

to as having had a hand in these investigations and who would assist the Court to know16

the truth, so that we are not limiting ourselves to the principal investigating officer but17

any other investigating officer who had a hand in this process.  And so our objection is18

limited to the conditions under which this investigating officer will come and testify.19

Madam President and your Honours had mentioned our two objections to those20

conditions.  We wish also to say that if a condition is placed on the scope and the extent21

to which we can cross-examine this investigating officer, then that would take away the22

integrity of these proceedings, in the sense that the very important players in this Court is23

the Chamber, the Prosecution, and probably the Defence.  If an arm of this process, being24

the Prosecution, is sheltered from having to be accountable and responsible in the way25
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they assemble material and the way they made conclusions that this case should be1

brought before you, if they are given that protection, we submit, Madam President and2

your Honours, that the integrity of this Court will be put into question.3

We hasten to highlight the fact that one of the reasons why the other countries who are4

opposed to becoming States Parties is because of the perception that the Prosecutor in this5

Court is capable of being a rogue prosecutor, and this application seeking that he be6

protected from certain questions is a fulfilment of exactly that point, that "we want to be7

accountable to nobody," and Madam President and your Honours, we pray and submit8

that you please don't allow them to have and enjoy that near-impunity status sought for in9

their application.10

Madam President and your Honours, we submit that you as a Chamber are capable of11

determining what is right to be asked and what may not be asked.  We pray that the12

question of what may be asked or otherwise be left to the proceedings, at which you will13

decide as to whether you will stop the Prosecution from asking -- the Defence from asking14

certain questions or otherwise, and we pray that you do not make a blanket decision15

allowing the Prosecution the allowance they have asked for.16

Lastly, Madam President and your Honours, on that issue, we again identify ourselves17

with the arguments, with the orders and the observations made by this Chamber in18

respect to case number 2, that the Prosecution have been less than forthright in the19

manner of investigation, in the manner of disclosure, and in the manner with which they20

have treated the Defence, and we pray that, in view of that view, they should not be given21

an extension of that conduct by grant of the orders they have sought for in their22

application.23

For all those reasons, Madam President and your Honours, we pray that all the additional24

evidence sought for by the Prosecution be disallowed, except for admission of the25
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investigating officer as a witness, and without any conditions.1

Madam President and your Honours, the ultimate prayer we seek in the filing is that we2

be given enough time to investigate and to react to the Prosecution's case.3

We submit, Madam President and your Honours, that we have given enough cause to4

demonstrate that the Prosecution, first of all, have never kept to their time lines.  Well,5

they have kept to their time lines but, from time to time, they operated by making the6

request for extension of time on the last day.7

We have also demonstrated that there is evidence of lack of good faith on the part of the8

Prosecution in failing to make disclosures of materials, some of which they collected9

before confirmation.  We've also demonstrated through the arguments made by counsel10

for the first accused that the volume of the material given to us and, Madam President, we11

have over 11,000 pages to read, we have over 41 witnesses to deal with, we have over 98012

documents to read, and the disclosure still goes on.13

In view of all those circumstances, the rights of the second accused, Mr Joshua Sang, to a14

fair trial would be compromised if he is not given enough time to analyse, study and15

respond to what the Prosecution have said, and we pray, Madam President and your16

Honours, that you allow us to commence this hearing in November and that you put an17

absolute ceiling on the Prosecution's disclosure timetable.18

Madam President and your Honours, we also pray that you do in your decision make19

observation as to whether the Prosecution should be allowed to do investigations forever,20

because every other new day they say they have discovered something new, every other21

day one of their witnesses is changing his mind, wants to add a statement, and we pray22

that there be a line from which we can start to respond to their case, which keeps23

mutating and keeps changing.24

For all those reasons, Madam President and your Honours, we pray that you find us25
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deserving of the exercise of your discretion to extend the time at which this trial could1

commence to the month of November and that the Prosecution's disclosure regime and2

investigation be put to an end at a given time in the exercise of your decision.3

Thank you, Madam President and your Honours.4

PRESIDING JUDGE OZAKI:  Judge Eboe-Osuji.5

JUDGE EBOE-OSUJI:  Mr Kigen-Katwa, two quick points.  First, I am not sure in your6

submissions, during the closing part of it, to leave as you characterised a decision we7

made in case number 2, to say that we observe the prosecutors had been less than8

forthright.  I'm not sure what you're referring to.  I do not recall any such decision or9

such a thing having been said; one. Correct me if I am wrong.10

Secondly, when you opened your submissions, you said only the matter concerning the11

application of Article 63(1), that you identify yourselves with the submissions of Mr Khan.12

I want to understand what you mean by that.  Are you also seeking the same relief for13

your client, or are you merely saying that you do support Mr Khan's client getting that14

relief as he prays?15

MR KIGEN-KATWA:  Starting from the second question, your Honour, the intention of16

our client is to be available in court throughout.  Just, your Honour, may I go on on that17

issue? However, if an order is made that there is an option for an accused to participate18

without necessarily being physically present, we would assume that that order would not19

be conditional.  It would not necessarily be saying only the first accused, and so we will20

wish to avail ourselves of that option, if it is made.21

JUDGE EBOE-OSUJI:  But did you make any submissions in that regard, either in writing22

or orally, to justify such a relief for your client?23

MR KIGEN-KATWA:  No, we didn't.  We haven't, we didn't make any filing on that.24

JUDGE EBOE-OSUJI:  Thank you.  I just wanted to be clear on that.25
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MR KIGEN-KATWA:  Yes.  Yes, your Honour, but our client has every intention of1

being present in court throughout, your Honour.2

In respect to what was said in case number 2, your Honours, in decision 728, in case3

number 2.4

JUDGE EBOE-OSUJI:  What date?5

MR KIGEN-KATWA:  The decision is made 26 April 2013, your Honour.  Much as I6

can't get the exact -- yes, at paragraph 119, the Chamber made this observation:7

"Although there may be no formal pre-condition for Prosecutor to continue investigating8

the same facts and circumstances after they have been confirmed, this is not an unlimited9

prerogative," and then it goes on along those lines about the investigation.10

JUDGE EBOE-OSUJI:  But that's -- that's something entirely different from saying that the11

Chamber had observed --12

MR KIGEN-KATWA:  Yes.13

JUDGE EBOE-OSUJI: -- that the Prosecution have been less -- have quote/unquote "been14

less than forthright."  That's the only point I was making, so it's best not to put words in15

the Chamber's mouth.  It's better to read directly from decisions being quoted.16

MR KIGEN-KATWA:  May I -- may I apologise, your Honour, if the use of the word "less17

than forthright" is undesirable, but the point is at paragraph 120 of that same decision,18

your Honour, Madam President and your Honours, and basically all we are saying is that19

the Court criticised the way the investigator has number one investigated, number two20

done disclosures, number three dealt with the Defence.  That's all we are saying.  And21

we are saying the same challenges that were faced in case number 2, and which attracted22

that criticism, applies to our case and we are saying, Madam President and your Honours,23

to the extent to which the two cases have been dealt with similarly, and considering that24

the Court has made a finding as a matter of fact on the way the Prosecution has handled it,25
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we have in a certain way deserved the exercise of your discretion to allow extension of1

time.2

Your Honour, do I need to make the reference to paragraph 120?  I'm obliged.  Thank3

you very much, your Honours and Madam President.4

PRESIDING JUDGE OZAKI: Well, I was told that with the permission of interpreters5

and transcribers we have another 25 minutes to go, which I would like to give Prosecution6

to respond to the submissions of -- oral submissions made by both Defence teams.7

MS TAI:  Thank you, your Honour.  The Prosecution would like to start its submissions8

with the Article 3 query.  Your Honour, Madam President, your Honours, it is the9

Prosecution's view that these are very serious crimes that deserve serious attention, and10

they require the physical presence of the accused at trial.11

Our argument is based on of course Article 63 itself, the plain reading of the Statute,12

which says that the accused shall be present.  It does not say that he be present by video13

link; it does not say that he be present sometimes and excuse himself from the substantive14

portions of the case in chief as well as the Defence case.  Our argument also takes into15

consideration a holistic view of the Statute.  What we mean by that is that the waiver of16

the accused's rights at confirmation is expressly allowed and it's expressly allowed in17

Article 61.18

Turning to the argument that the accused makes that attendance by video link would be19

okay, we again believe that Article 58 contemplated video link.  The drafters, the framers,20

saw that as an option but did not include it in Article 63 and again required that the21

accused be present, physically present.22

Article 63(2) contains one limited exception to that rule, which is when the accused is23

continuously disruptive, and it presumes of course that the accused is present, that's not24

what the Defence is asking for here and his prayer is not covered by this exception.  We25
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also believe that their reliance on other case law is somewhat misleading.  In the Bemba1

case, Mr Bemba was excused for a very limited portion of time, which is not analogous to2

what this accused is requesting.3

But most importantly, Madam President, your Honours, what the request by the accused4

represents, or strikes at, is the heart of the integrity of these judicial proceedings.5

We believe that witnesses will be brought before you, they need to be reassured that there6

are people that are listening and what they have to say counts, it matters, and it will be7

heard not only by your Honours but by both the parties that are present.8

Also, the Prosecution's view is supported by the fact that the victims need confidence in9

the system.  They too need to feel as if they are being heard, not only by your Honours10

but by the parties.11

But most importantly, Madam President, your Honours, is that the public, in our view,12

needs to feel, needs to know that we have confidence in the judicial system here.  They13

have to believe that the process works and seeing the accused present reassures them that14

that is indeed true.15

In short, on this particular point, in order to increase the public trust in our system, justice16

must not only be heard but it must be seen, and we believe that it would be inappropriate17

to have the accused excused from the substantive portions of the case.18

I have nothing further on the Article 63 submission but briefly, if I may, it's tied to the19

request for trial date, and I believe very shortly I can -- the Prosecution wishes that the20

trial date of course be set as soon as practicable, for all parties and participants.  We21

would ask that a fixed date be set.  We believe that's important to have certainty and to22

have something to strive for.23

We recognise that the Regulation 35 applications remain pending with your Honours and24

that a decision on them is forthcoming.  That needs to be considered into the scheduling25
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of trial.1

However, with that said, we also believe that the security situation and the special2

circumstances surrounding this case should also be considered and balancing those we3

believe that a trial date of November would be excessive.4

Your Honour, if I may, I move on to the disclosure.  We of course disagree with Mr Sang5

and Mr Ruto's assertions about the Prosecution's conduct in this case, so I will limit these6

submissions to simply what is the question before us today, which is:  What have we7

disclosed thus far and when?  And also what is left to be disclosed so that we can set an8

appropriate date?9

We would like to assure Madam President and your Honours that the Prosecution has10

acted diligently.  It reviewed its materials before confirmation hearing and made the11

appropriate disclosure to the Defence.  After the confirmation hearing, the Prosecution12

continued to review its collection and provided further information to the Defence.13

There was no wasted year as earlier referred to.14

We, however, Madam President, we acknowledge that the system is not perfect.  It's15

human and it's fallible and oversights have been made and we owned up to those16

oversights in filing 5 -- excuse me 715.  We also have re-reviewed materials as we have17

gone along and when potentially exonerating information, or Rule 77 information arose,18

we promptly gave it to the Defence.19

Now, they have cast or asserted that there have been 100, over 100 violations here, and we20

disagree with that.  We have gone through each item that they have asserted and we note21

the following:22

First, about a third of the 300 somewhat items contained in the submissions of the accused23

have no independent relevance.  They were simply disclosed for the sake of24

completeness.  They are press articles, other media materials that are widely25
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disseminated, they are not confidential or private materials.  And for the remainder, the1

Prosecution submits that both teams, both Defence teams, have failed to articulate any2

reasoning or argument as to the relevance of these particular items, as to the prejudice that3

they suffered.4

In both cases they have failed to justify why this would further extension of the start date5

until November.  We pray today that if the Defence wishes to make substantive6

submissions on particular items of evidence that they do so in writing, and that we be7

offered, afforded the opportunity to respond.8

Moreover, they seem to be, the Defence seems to be arguing towards Article 64 relief as9

was considered in the companion Kenya 2 case, and we again note that no such10

application was made.  And finally on this point we would like to reassure the Chamber11

that we are conducting, we are cognisant of the decision rendered in the Kenya II case, on12

our own initiative, we are conducting a further review of all materials in the Prosecution's13

possession and we are doing that now.14

With respect to the screening notes argument that was asserted, we endeavoured to15

provide excerpts of that particular information and to timely provide it to the Defence and16

we did do that.  After we provided that material, they wanted to see the entire note and17

we promptly provided that to Counsel when they asked.18

We also note that at this time all the identities of the Prosecution's witnesses have been19

disclosed, save the identity of 534, which is the subject of your Honours’ decision.  There20

are no further witnesses, save those in the Regulation 35 and Mr 534.21

Third, there have been references to the unpeeling, if you will, of redactions that have22

occurred throughout this case, and we would note that today there are only a few23

redactions remaining in place.  These are limited in scope, and the Defence is free to24

investigate and prepare their case as they see fit.  Last, your Honour, the Prosecution25
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would like to point out that this is the second motion to vacate the second trial date that1

has been set and Madam President and your Honours have considered these arguments2

previously in the first filing.3

We discussed already the disclosure of large amount of material.  We discussed the fact4

that some witnesses remain undisclosed and we also discussed in fairness to the Defence,5

so all of those factors, those three factors, were taken into consideration in your Honours'6

first decision.  We believe that they are mainly recycled and rehashed here.7

Again, your Honours, we would pray for a trial date as soon as practicable.  With respect8

to the Regulation 35, which I believe is the only outstanding issue for the open session, I9

would defer to my colleague, Mr Garcia, to address those specific witnesses, with your10

permission.11

PRESIDING JUDGE OZAKI:  Thank you very much.  Before giving floor to Mr Garcia, I12

have one question to Ms Tai.  When you say as soon as possible, do you have any13

specific date in mind, or just as soon as possible?14

MS TAI:  As soon as practicable, your Honour.15

What I will say is that I think the setting of the trial date does depend on the decision on16

the Regulation 35, I think that's a fair statement, and security measures do have to be put17

in place for any new witnesses, should they be allowed and that does take some time.18

That's again implemented by VWU and I can't speak to how long that would take but that19

would be a consideration.  With all of that said, yes, as soon as practicable.20

PRESIDING JUDGE OZAKI:  So your submission is aside the -- those recent Rule 3521

submissions, the Prosecution is ready to start immediately?22

MS TAI:  Yes.23

PRESIDING JUDGE OZAKI:  Aside from Regulation 35?24

MS TAI:  Yes, exactly.25
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PRESIDING JUDGE OZAKI:  Thank you very much.1

MS TAI:  May I turn the floor to Mr Garcia?2

PRESIDING JUDGE OZAKI:  Yes, please.3

MS TAI:  Thank you.4

MR GARCIA:  Good afternoon your Honours.  I am mindful obviously of the -- I think5

there are ten minutes left and I am mindful of the fact that a lot of this information has6

already been submitted to the Court in filings, some of them confidential obviously, so in7

certain cases I will not be able to elaborate.  However, I just -- what I want to do basically8

is respond to some of the statements made by Defence counsel of Mr Sang and Mr Ruto.9

I will try and cover all of them obviously in the time that I have.  For the rest of it, I will10

be relying on our submissions that we've made initially in our Regulation 35 filings.11

So just to start there are obviously three Regulation 35 filings that the Prosecution has12

made and what I will do is I will start with the last one because this is the one that13

Mr Kigen-Katwa has broached and it's this whole question of the investigator and14

whether he should testify and if he does testify what is the scope of the questions?15

Now, as Mr Kigen-Katwa has clearly stated, and accurately, this is something that16

originated with the Defence.  The Prosecution has no problem obviously of offering the17

investigative officer to testify. There is nothing to hide in this case, but what is very18

important to the Prosecution, and the reason why we've suggested that the scope of his19

testimony be limited is that we want to avoid fishing expeditions.  If indeed we listen to20

or we have this witness testify within the first ten witnesses, if that's indeed the choice21

that the Prosecution makes, it will be a bit premature to say the least for Defence counsel22

to start delving or entertaining questions on specific witnesses, specific circumstances, all23

these sorts of facts that might be relevant as the trial goes forward but at the initial stage is24

not relevant.  And this is why the Prosecution has inspired itself from the decisions in the25
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Katanga Chamber and decisions obviously in Abu Garda.  What the Chambers tried to1

do there is limit the scope to specific issues which could assist them at the start of the case2

in understanding how the investigations were conducted, how statements were taken,3

these type of issues, and that is why in our opinion, the Prosecution's opinion, the scope4

was limited to these points.  So we have to avoid fishing expeditions.5

Obviously the Prosecution has suggested that this is a scope, the limited scope.  The6

Chamber can decide otherwise if certain questions become relevant and necessary in point,7

but I suggest that it's a bit premature at this stage of the proceedings to let the Defence get8

into specific subjects as to what happened with this witness, or what happened with that9

witness, without laying or without there being a proper foundation for that.  And one10

last reminder on that point to the Defence is that should any of these -- of this type of11

information regarding a witness become relevant, that maybe the interaction he would12

have had with an investigator, should that ever become relevant throughout the trial there13

is nothing that prevents the Defence from making an application in due time, when that14

situation is live before the Court, so that's the only explanation that I wanted to give to the15

Court as to why the Prosecution sought to restrain and, if you will, encapsulate the scope16

of the examination of the investigative officer, not to try and restrain the Defence in any17

which way, because there is no problem.  We have -- the Prosecution has no difficulty18

with that, and there is nothing to hide in this, so the investigator can speak freely, but in19

the interests of judicial economy there has to be a scope and that has been demonstrated20

by the Chambers in Katanga and Abu Garda.21

JUDGE EBOE-OSUJI:  But Mr Garcia, doesn't then -- does that not suggest that it might22

be more efficient to wait until specific issues have arisen to which this witness might be23

relevant to before suggesting the calling of this witness?24

MR GARCIA:  Indeed, your Honour.  Now, we made this filing in response to what the25
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Defence had suggested.  We abide with the Chamber.  If the Chamber feels that at this1

point this witness is not necessary and that live issues need to come about and there needs2

to be a proper foundation, if you will, then that will be our decision as well, and we will3

gladly comply with that.4

Now, I would like to just broach as well, and I will be coming around to at one point to5

the first application, the first Regulation 35 application.  Now the second application, and6

I understand I am just going to be addressing more my comments to Mr Khan's comments7

on that, and there is this whole question regarding maps, and we have disclosed them to8

the Defence, these maps, in the Regulation 35 obviously, and there is one specific9

redaction, Mr Khan is correct on that, but I fail to see, and maybe Mr Khan can explain to10

us as to how that prevents the Defence team from looking at the maps and determining11

whether they are fine with them for their usage in Court or not.12

I mean, the Prosecution is always available and we are always -- the channels are open for13

inter partes communication.  If they need more details, and if this could facilitate the14

things, the matter in regards to the second Regulation 35, the Prosecution is always15

available if they need more details regarding the authenticity, and I imagine that this is16

what Mr Khan is pointing to, or this is his major concern.17

So if this is the case, the Prosecution is always willing to give and provide more18

information which maybe could clear up the air on that.  So that's regarding the maps.19

I understand that there was also this whole question regarding the additional20

investigation that the Prosecution did regarding certain witnesses, and yes, Mr Khan is21

correct.  We did one specific additional investigation.  The submissions are much22

more -- expand much more on this, and I don't want to get into the details neither, but I23

just want to explain to the Chambers the Prosecution wanted to, as you can say,24

figuratively tie up a loose end, one certain element, and it's in the filings obviously, and in25
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our submissions, and it was not supposed to be something complicated but this led us to1

re-interviewing, having us to re-interview other witnesses on one precise issue, and so the2

statements that have come out of that are very limited statements of three and four pages3

on one precise issue, and it shouldn't be that much of a burden on the Defence, I say that,4

to look at these statements in respect of one particular detail.  Now, I understand and5

now I will come about to the first Regulation 35 application, and that's the one that I think6

is concerning the most my colleague, that deals with five witnesses.7

Obviously I will not get into the details once again but suffice -- I am not going to speak8

about the question of whether the Prosecution can or cannot investigate post-confirmation.9

I think that issue has been dealt with already.10

The Prosecution is well aware of what the Appeals Court has said in Lubanga, in11

Mbarushimana.  I am sorry, I notice there that I am speaking a bit too fast.  So the12

Prosecution is well aware of what has been stated and what the Appeals Court has held in13

Lubanga, in Mbarushimana, and is also well aware of what the decision of the majority of14

this Chamber was in the other case.  However, the Prosecution, and I15

can't -- unfortunately I can't expand on this matter has been faced with exceptional16

circumstances which have led us to have to continue investigating and look into finding17

witnesses obviously.18

And I understand the Defence is obviously focusing on this whole thing of whether19

they're substitute witnesses or they're not, but what I can tell you is that for the20

Prosecution, and this is the way we've pled it, that they offer new and compelling21

information.  And this new information can act either as a substitute, should it become22

necessary, or as witnesses who can supplement the Prosecution's case theory.  And let's23

not forget that the main objective is establishing the truth, so we shouldn't be forced to24

substitute people or if not we lose them.  If we have witnesses that come and tell new25
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and compelling information, then I don't see why, unless obviously the Defence makes1

this case about the trial becoming unfair and they become unduly prejudiced in a way2

which is too important, then it is my opinion, and it is our obviously -- and this is the3

Prosecution's submissions, that they should be allowed to come and testify, added to the4

list of witnesses.5

Now, I think that the major concern of the Defence in both their filings was the question of6

the prejudice, and the prejudice from what I understand is basically the preparation time.7

Now, we have a certain circumstance at this point, and the context is that the case has8

been, and that the date that was initially set has been provisionally vacated, so this will in9

a certain case allow the Defence to initiate the appropriate investigations that are10

necessary.  Also which is -- and a point which is quite important, and I think the Defence11

forgets this, is that two of these witnesses, Witness 111 and Witness 471, have already12

been disclosed to the Defence in a redacted form albeit, but the content is still there.  The13

Defence knows what these witnesses are coming to say fundamentally.14

In the case of Witness 111 the disclosure was done on 2 January.  The witness was15

withdrawn on the 30th.  But in the case of Witness 471 the material was disclosed to the16

Defence on 30 November in a redacted form, so that's a while back, and it was afterwards17

withdrawn.  The witness was withdrawn in the month of January.  So there has been a18

certain amount of time for the Defence to look at this and they are in possession of this19

information which they can look into.20

As for the three other witnesses, and obviously this is where it is troublesome to try and21

plead this part because most of this information is confidential, but what I can --22

PRESIDING JUDGE OZAKI:  Mr Garcia --23

MR GARCIA:  Yes.24

PRESIDING JUDGE OZAKI: -- I am sorry to interrupt, but time is up.  We have three --25
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only three minutes on tape, so I wonder if we can stop here and continue as I indicated1

tomorrow morning?2

MR GARCIA:  Yes, I will just have about ten or 15 minutes and that will be all for my3

part.4

PRESIDING JUDGE OZAKI:  Thank you very much.5

Mr Khan?6

MR KHAN:  Madam President, your Honours, with your leave, if Mr Ruto can have one7

minute to speak to your Honours before the end of today's session it will be very much8

appreciated?  Not more than a minute.  I am most grateful.9

PRESIDING JUDGE OZAKI:  Yes, please.10

JUDGE EBOE-OSUJI:  Before that, Mr Khan, I hope you are here tomorrow.  We would11

like to take you up on the Article 63(1) application.  We would like some clarifications on12

some of the submissions, so then the Prosecution as well.13

MR KHAN:  I'm grateful, your Honours.  I will be here, God willing.  Thank you.14

MR RUTO:   Madam President, your Honour, for good record and for the avoidance of15

any doubt, I want to set the record that I have co-operated with the Office of the16

Prosecutor before even summonses were issued.  I have submitted to the jurisdiction of17

this Court when required and will, without any fear of contradiction, do so in the future.18

This is because I firmly believe in my innocence and, secondly, that I believe in the rule of19

law.20

Your Honours, I am acutely aware of my civic duties and my obligations to this Court.21

That is why voluntarily I will continue to co-operate with the Court, the same way my22

country, Kenya, voluntarily became a signatory to the Rome Statute and thereby become a23

Member State.  In pursuit of that constitutional obligation by Kenya, I am aware that my24

responsibilities to the Court as an individual must be balanced by my constitutional25
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responsibilities as Deputy President of the Republic of Kenya.  I am acutely aware.1

Two further issues, your Honours, that are very passionate to my heart are the2

circumstances that are surrounding this matter that produced two sets of victims, which3

I'm very passionate about:  The post-election violence victims, whose lives and property4

were destroyed and deserve justice and truth, and another set of victims which I belong to,5

victims of a syndicate of falsehood and a conspiracy of lies choreographed by networks6

that are obviously against truth and justice, but I want to take this opportunity, your7

Honours, in conclusion, to say that at a personal level I will do my best and at an official8

level, as Deputy President of the Republic of Kenya, that the new administration,9

popularly elected by the people of Kenya in free, democratic and fair elections, will10

co-operate with the Court because the President of Kenya and myself believe in the rule of11

law and we believe that justice and truth must finally be found.12

I was scheduled, your Honours, to leave this evening, with the permission of the Court,13

but if the Court so directs, I will change my travel plans to make myself available14

tomorrow.15

Thank you very much.16

PRESIDING JUDGE OZAKI:  Thank you very much.17

Well, thank you very much, Mr Ruto.  I don't think our status conference will require18

your presence for tomorrow, tomorrow's meeting.19

Thank you very much, parties and participants.  As I said, we will resume tomorrow20

morning at 11.21

The meeting, the hearing is adjourned.22

THE COURT USHER:  All rise.23

(The status conference ends in open session at 6.03 p.m.)24
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