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1 International Criminal Court

2 Trial Chamber II - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra

4 and Judge Christine Van den Wyngaert

5 Situation: Democratic Republic of the Congo - ICC-01/04-01/07

6 In the case of The Prosecutor v. Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9  Wednesday, 13 October 2010
10 (The hearing starts at 9.03 a.m.)
11 (Open session)
12 THE COURT USHER: Allrise. The International Criminal Court is
13 now in session.
14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated. The
15 accused are with us. We can therefore start our hearing before having the witness
16  called in.
17 The Chamber would just like to provide you with some information
18  where it concerns the video conference, which normally should be held during the
19 first week of November, I believe, on Tuesday, on the Tuesday, subject to further
20  information to be given on the part of the Prosecutor. You will remember that this
21  video conference had the aim of making it possible for Witness 323 to carry out a
22 comparison of photographs to see if he was able, or not, to recognise Witness 268 as
23 being a soldier who he would have known in the past.
24 The Prosecutor gave the Registry a photograph of Witness 268, which

25 was taken in 2007. The Registry, as asked by the Chamber, therefore set up a panel
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which is sufficiently broad to enable an open recognition to be carried out. It would
appear simply that the silhouette and the physiognomy of this Witness 268 in 2007 is
different to that which we saw in February 2010, as sometimes within three years a
person puts on weight, they change, and they might not be as slim as they were at a
certain time.

After a first examination by the Chamber, it has appeared that the
person that Witness 323 thinks having seen as a soldier is a person who is
incontestably more that the person of 207, because we're talking about facts that
occurred a long time ago, than that person we saw in February 2010 and who, over
the years, has put on some weight. But so that there is no difficulty in the hearing,
Prosecutor, we would invite you to show to the Defence teams and to the legal
representatives this photograph of 207 - just the photograph, not the panel prepared
by the Registry - and the photograph of 2010 to see with the Defence team if they
consider it possible to carry out this identification attempt from this photograph,
which would seem to us to be a solution which could be envisaged. If, for the
Defence, it is essential to set up a second panel with photographs from the 2010
photograph, that is to say a more corpulent man, then we have to know this very
quickly so the Registry can carry out the setting up of this panel.

From now on -- well, at the moment the hearing, which is currently
meant for the first week in November, could be put later. Oh, perhaps not. So
something needs to be set up quickly. But the concern of the Chamber is - and it has
to be said this is something that's been said to the Registry - we don't want any
technical difficulties to arise on that day. We want the problem of video conferences
to be tested and everything to be set up prior to the hearing so that when we enter the

hearing there are no difficulties and no delays. Prosecutor.
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MR MACDONALD: (Interpretation) I'm sorry. When I was saying
that I didn't think it was possible to have a delay, yes, it is possible, but the Registry
needs two weeks' notice to install the system. I can tell you immediately that we
were asked by the Lubanga team in this regard, because Trial Chamber I wants to use
the video conferencing facilities from another place for a different witness, and they
wanted to see that it was possible to command the two. I said it wasn't possible for
reasons of transport and security and other. It's not possible to go to the place where
the Lubanga trial wants to interview for a video conference now. On that point, we
can, of course, delay it until later but we have to provide a deadline of two weeks or
give a two-week time-frame for everything to be implemented without technical
problems. First thing I wanted to say.

Second thing: Taking into account the fact that we're in open
session -- please excuse me -- obviously the Prosecution has submitted a photograph
taken in 2007. If I'm not wrong it was at the time of the interview with the witness.
What is clear is that the photo in 2010 cannot be used. Itcan't. If we have a more
recent photo -- the photograph of 2007 is the most recent photo that this Court has in
its possession. The witness might have changed - we all change - but the
photograph from 2007 is the most close to the events of 2003.

I would submit that, effectively, we recommended to the Registry that
they carry out this line-up photo with the 2007 photo. We saw no -- I didn't even see
the 2007 photo, so it's difficult for us to comment and to send the 2010 photo. We
haven't got this 2010 photo so we can't provide that to the -- we don't have it. It
would be preferable for the Registry in a secure sending - so Court email
addresses - to send the 2007 and 2010 photographs so the parties can see the

photograph before we go further. And that's what I wanted to ask the Chamber,
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possibly. Thaven't been able to ask the Registry. The Registry said it was for the
Chamber, but I think I'd make this request now, for all the parties to have the
opportunity to see the final product with the photograph of 2007 in order to start, and
that we also attach the 2010 photograph of the witness so we have a panel of

photos -- well, 2007 photos. I don't want to have any confusion here, but I'd like to
say that we have a photo or a line-up which is sent to all the parties and participants
with the photograph of 2007 and that separately we receive a copy of the photograph
of 2010 as taken by the Registry.

What's happened is that the Registry unfortunately, once again, has
carried out -- or it has taken an -- it has extracted a photo during the testimony of the
witness, if I have understood that correctly, which isn't the ideal thing. So it's from a
video. You take a photograph from it and you make a line-up therefrom. Idon't
know how we're going to be able to succeed with a person who is behind a
microphone. Idon'tknow. Isitjustaface? Inother words, the 2010 photograph
can be problematic, but we haven't seen it.

So what we would ask you, your Honour, is that the faster we receive
these documents, the quicker we can get back to the Chamber, the quicker we can
inform the Registry if the date of 2 November is no longer possible. The reason,
your Honour, why we suggested not a Monday but another day of the week was
because, yes, given that we sit on Monday afternoon, there is a difference in time and
so this complicates things. It would be preferable if we could start early as possible
with the witness; 9 o'clock, 10 o'clock. That would be easier. If it's 9 o'clock here, it
will be 10 there. It may be another day of the week would be better in that regard,
but those are the comments that I'd like to -- or we would like to make briefly in this

regard.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
Prosecutor. We're not going to extend this debate with regards to this point. You
have all understood that our concern here is to ensure that the hearing with the video
conference runs smoothly, that it is useful without being hit by various technical
problems which could arise.

The Chamber, as it has expressed a moment ago, has the feeling that the
photograph taken in 2007 does correspond better with the image that 323 has of 268
where it concerns the same person because the objective is precisely to try and
determine that. So what we would like to have, court officer, is for the parties and
participants to be able to receive a communication or disclosure of the photograph
taken in 2007, and that they can receive disclosure of the photograph taken at the
hearing in February 2010 with a view to be able to see -- being able to see if there's a
difference with regards to the corpulence between the two persons concerned which
are in fact the same person.

Having said that, in 2010 there is also a pair of glasses which are being
worn which weren't in 2007, or at least which were being worn in the 2007
photograph. The Chamber sees no obstacle to the -- given that the Registry has
already given a line-up, that that be provided to parties and participants by way of
anticipation. It would just like to state of course that the obligation of discretion,
absolute discretion and confidentiality or the ethical rules that apply to the Defence
teams and the legal representatives, that they cannot export this line-up to 323 in any
way. Isay that, but that's obvious, but I'm saying it anyway.

When you have seen these different photographs, you will able to
discuss them with the Prosecutor and if, as we have a tendency to think, you have the

feeling that the recognition can be carried out from the 2007 photograph, which is
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within a line-up of people of the same silhouette, then we will stay with that. If you
have the feeling that it is essential to set up a second line-up with a photograph from
2010, it is obvious that the Registry will make an effort to take one which is not as
targeted one -- as one taken in a hearing and the Registry will try to make a second
line-up, one which could perhaps lead us to delaying this video conference in
November.

If we could avoid delaying it, it would be infinitely better because
apparently the measures were taken so that everything takes place on the first
Tuesday of November. By way of summary, court officer, the Defence teams and
the legal representatives as well as the Prosecutor have to be sent the photograph
from 2007, of 2010, the line-up which was already set up around the 2007 photograph.

The Prosecutor, parties and participants, you are in the -- well, you have
the shortest deadlines, perhaps Friday morning, to express your point of view to us.
At the worst case, it would be Monday at the start of the afternoon. You have to be
aware that this video conference is -- needs to be notified 15 days in advance.

Well, that's what I want to say for now. Now we can go into closed
session so that the witness can come in. Court officer, once he is in then we can go
into the issue of EVD numbers which have to be attributed on the request of Counsel
Hooper to the different documents that were produced during his cross-examination
and then Professor Fofé will -- yes, Counsel Hooper.

MR HOOPER: Just one matter on this question of a video conference
and video conferences in general, which I don't seek to discuss now but merely
mention, and that is I'm unclear, in fact as far as I know there's no settled modalities
as to, for example, Defence representation at the other end, as it were, of the link.

I'm unclear in fact what the modality is. I assume there will be a
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member of the Registry who will be present at the other end but, from my limited
experience, it's -- it's usual for the Defence to at least be given the opportunity of
having someone, a representative there. In all the video conferences that I've been
involved in that has been in fact the position.

And it's been a position in fact where, for example, some representation
from the Defence has attended the other end of the link; that is, in other words, to
really preserve or ensure the integrity of the process, as far as of the defendant is
concerned that he has, as it were, a representative of some kind there. It might be for
example the investigator.

I don't propose to, as I say, do more than point that up now. It may be
that the Court might be assisted as it's going to take several weeks if we could
perhaps provide some very brief submissions, written submissions, either by email or
by formal motion, in respect of the methodology of -- or the modalities, rather, of such
videos because of course they would be of general application. Even though in this
particular case the issue appears to be a narrow one, as we all know, nevertheless, the
general principle of video conferences and the modalities that surround it might be
fruitful and useful to discuss. Those are my submissions.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Counsel
Hooper. Prosecutor.

MR MACDONALD: (Interpretation) Very briefly, your Honour. I
think that perhaps Counsel Hooper could also check with -- well, within our case
we'll check in the Prosecution case, in Lubanga. Perhaps Counsel Hooper could do
the same where it concerns the Defence team for Lubanga and see how these things
were solved there.

Your Honour, if we have to discuss that, then we have to provide a
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certain amount of time for that, and that's not something that can just be done easily.
There are security issues which have to be raised in this regard. Furthermore, if
there are representatives of the Registry who are there, as it was done in the Lubanga
case, I don't see why the Prosecution or the Defence need to be represented.

We see what's happened in the room fully. We see -- they see us, we
see them, vice-versa, and I don't think there is any problem at all. You will see the
room as a whole. There will be people present. We'll see them. It's not like the
taking of a statement with the Chamber or a Judge of the -- for example, such as Rule
68 provides for.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
Thank you, Counsel Hooper. Unless I am wrong, the proceedings -- or the
procedure for the video conference was used in the Lubanga case. We intend to use
it just to simplify things for us and not to make things more complicated for us, to
avoid having to make a witness come back with the costs which that would
necessitate.

Court officer, the Chamber would like to ask you to please invite the
Director of Court Services to look at page 6 and 7 of this provisional transcript with a
view to either by mail or, if he prefers, by having a ten-minute presentation at the
beginning of the hearing, but to make it possible for him to give details with regards
to the conditions under which the -- or a video conference hearing takes place.

Having stated that, unless I am wrong, the principle of a video
conference makes it possible to communicate with the witness from The Hague to the
DRC, and so it must make it possible for a Defence counsel to address that person.
Or if it doesn't, I really haven't understood that at all, but I think that is how things

work.
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1 So either Mr Marc Dubuisson sends a mail to all parties and participants,
2 and to the Court as well, in which he explains the conditions under which a video
3 conference takes place in this institution and how things took place before Trial
4 Chamber [, or if he prefers, and as he was very kind to do on several different
5 occasions, he can come at the start of one of our hearings to provide us with the
6 necessary clarification in this regard.
7 And in the same way, you would also draw his attention to the other
8  pages of the transcript which relate to the communication of photographs. Once
9 again, I would like to say that we would like to try to move forward together in the
10 most coherent way possible in order to make it possible to come to a situation where
11  we can avoid a misunderstanding as a result of words spoken during the hearing by
12 Witness 323, 268. Was he a soldier or not? This is the question that we still have.
13  That'sit. We want to know if 323 really does have in mind the person that we are
14 thinking of.
15 Court officer, we would now like to go into closed session for the
16  entrance of the witness and we will be able to sort out this issue of EVD numbers.
17 (Closed session at 9.26 a.m..)
18  (Expunged)
19  (Expunged)
20  (Expunged)
21 (Expunged)
22 (Expunged)
23 (Expunged)
24 (Open session at 9.26 a.m.)

25 THE COURT OFFICER: We are in open session, your Honours.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you. Thank
you, court officer.

Good morning, Witness.

THE WITNESS: Good morning,.

PRESIDING JUDGE COTTE: (Interpretation) Before giving the floor
to you, Professor Fofé, who is going to continue with his cross-examination, we
would like to give certain numbers to exhibits, a certain number of exhibits that
Counsel Hooper produced and which were submitted to you during his
cross-examination.

So, court officer, if you would be so kind.

THE COURT OFFICER: Thank you, your Honour. Therefore,
document DRC-OTP-0126-0411 shall be given evidence number EVD-D02-00063, and
is admitted as a public exhibit. Document DRC-OTP-0106-0023 is a confidential
document and -- shall be given number EVD-D02-00064. Document
DRC-OTP-0106-0090, a public document, and will be given evidence number
EVD-D02-00065. Document DRC-OTP-0106-0025 is admitted as EVD-D02-0066 and
is confidential.

The paper on which the witness has written his address is admitted
confidentially as EVD-D02-00067.  Document DRC-OTP-0106-00163 is a public
document and shall be given EVD number EVD-D02-00068. Document
DRC-OTP-0106-0018 is a confidential document and shall be given EVD number
EVD-D02-00069.

Document DRC-OTP-0106-0247 is a public document and shall be given
EVD number EVD-D02-00070. Document DRC-OTP-0106-0250 is a confidential

document and shall be given EVD number EVD-D02-00071. Document
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DRC-OTP-0106-0298, a confidential document, shall be given EVD number
EVD-D02-00072. Document DRC-OTP-0086-0013, a public document, shall be given
EVD number EVD-D02-00073.

Document DRC-OTP-0106-0488, a confidential document, shall be given
EVD number EVD-D02-00074. And the last confidential document,
DRC-OTP-0106-0207, shall be given EVD number EVD-D02-00075. Thank you, your
Honours.

PRESIDING JUDGE COTTE: (Interpretation) We are the ones to
thank you, court officer. Mr Witness, this was a bit fastidious but we had to do it
and, that said, we are going to hand over now to Mr Fofé, and please remember to go
to the crucial and most relevant questions.

MR FOFE: (Interpretation) Thank you, very much, your Honour. I
will bear in mind that recommendation. Good morning, your Honours.

QUESTIONED BY MR FOFE: (Interpretation) (Continuing)

Q. Good morning, Mr Witness.

A.  Good morning.

Q. Mr Witness, before I continue, I would like to remind both of us about
the necessity to observe a pause between question and answer, and vice-versa, as well
as to speak slowly so as to allow for a good transcription of what we are going to say.
So we are going to make haste slowly. With leave of the Presiding Judge, could the
court officer kindly present the witness with his statement of May/July 2005.

Mr Witness, yesterday we were talking about the meeting between the
leaders of the UPC and those of RCD-K/ML in Uganda. We would like to clarify one
particular point and, in order to do that, because our main concern is clarity, I'm

going to read out paragraphs 105 and 106 of your statement of May/July 2005 while
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taking all the precautionary measures necessary. I will start the reading of
paragraph 105 in open session and then subsequently I will ask to go into a very brief
private session so as to read out the first or, rather, the last sentence of paragraph 105
as well as the first sentence of paragraph 106, and then I will read the rest of
paragraph 106 in open session.

Let me now begin with paragraph 105, and I quote, and you are the one
speaking, Mr Witness: "While I was in Kampala in June 2002 a Hema delegation led
by Thomas Lubanga arrived at the behest of the Ugandan authorities in order to
discuss with the leaders of the RCD-K/ML and try to find a peaceful solution to the
tensions and problems prevailing at the time. To the best of my recollection that
meeting took place after the meeting in which Ngabu Gad had been present at the
Fort Inn Hotel. I was not present at that meeting and I was not aware of the purpose
of that meeting. However, I was aware of the presence of that delegation because
they were lodged at the Regency Hotel."

Let me stop the quote here. Mr Witness, that is indeed your statement;
is that correct?

A.  Yes.
Q. Thank you very much.

Your Honour, can we briefly go into private session?

PRESIDING JUDGE COTTE: (Interpretation) Court officer.

(Private session at 9.41 a.m.)

(Expunged)
(Expunged)
(Expunged)

(Expunged)
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(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged).*Mr Witness, that is indeed your
statement; isn’t that correct?
A. Yes.
(Expunged)
(Expunged)
(Expunged)
(Open session at 9.43 a.m.)
THE COURT OFFICER: We are in open session, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) Mr Fofé, please
proceed.
MR FOFE: Thank you, your Honour.

Q. And I will now continue with the reading of paragraph 106. I will quote
you: "Wamba had been visited by Mayombo at 3 a.m. in order to negotiate Wamba's
silence regarding the plundering of the resources of Ituri. In fact, Wamba was
scheduled to testify before the United Nations panel. Wamba had accepted to
withdraw his statements in exchange for assurances from the Ugandan authorities to
provide for the needs of his supporters who wished to stayed in Kampala, and to
make it possible for those who wished to return to Kinshasa to doso .." Thatis

indeed your statement, Mr Witness, isn't it correct?
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A.  Yes, it is my statement.

Q. Thank you very much. Mr Witness, you were therefore aware of the
arrest of Thomas Lubanga. To your knowledge, why did the Ugandans arrest
Thomas Lubanga and transfer him to Kinshasa?

A. At that time Mr Mbusa Nyamwisi was already in contact with Kabila and,
together with General Salim Saleh, he wanted to sign a contract with Heritage Oil.
And Heritage, or Heritage Oil, is a Canadian company for oil prospection and
exploitation in Lake Albert and in the Semiliki area. This is because on the other side
in Uganda they had already started work on the oil refinery there, and they wanted to
have another one on the other side. Since it had been realised that Mr Thomas
Lubanga could be an obstacle, the idea was mooted to arrest him in order to make it
possible to continue with that project. That is how come he was transferred to
Kinshasa.

Q. Thank you very much, Mr Witness. Just in order to be clear, when did
that arrest take place?

A. Inolonger recall the precise date, but I believe that it was still in the
month of June. It was on the same day that they spent the night in Hotel Regency
that they were arrested there.

Q. So this was in the month of June 2002?

A. Yes, I believe so.

Q. Do you know when Thomas Lubanga was released?

A I do not remember the precise date, but I know that Chief Kahwa Panga
Mandro had taken Professor Ntumba Luaba hostage. The professor had travelled to
Ituri, and Chief Kahwa demanded the release of Mr Thomas Lubanga and his

delegation before releasing the professor and that was done. Ibelieve it was at the
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end of July that Mr Thomas Lubanga and his delegation were released, but prior to
that someone intervened at the level of Chief Kahwa. Madam Lotsove was that
person who intervened, and I believe it was at the end of July 2002 that Mr Lubanga
was released and he returned to Ituri.

Q. Thank you very much. We will revisit this issue in order to be very
clear about what happened. Do you know how Thomas Lubanga reacted to that
arrest?

A. No, I do not know.

Q. Thank you very much, Witness. We are going to talk about the
relationship between Lubanga and Kahwa later, but for the time being, Mr Witness, I
would like some clarification here. You told the Chamber that PUSIC stands for
Party for the Unity and Safeguarding of the Integrity of Congo. That was your
testimony during the hearing of 28 September 2010, transcript number 197, page 83,
lines 16 to 17; that is Party for the Unity and Safeguarding of the Integrity of Congo.
Can you explain that meaning for us, Mr Witness? Why was it necessary to
safeguard the integrity of Congo?

A.  That was the name chosen by Chief Kahwa himself, and I believe he is in
a position to give the reasons why. Iknow that at that time there were disturbances
all over the country and PUSIC felt that they could not be party to a movement that
continued to promote disunity, or to hand over part of the territory to another
country, so we were struggling to safeguard the integrity of Congo. I believe this
was contrary to the ideology of the UPC. The UPC considered itself as a part of
Rwanda, and I believe that it was clear, when there were attacks in Bukavu later, the
Hema inhabitants organised a march to support the fall of Bukavu town. They burnt

the Congolese flag and hoisted the Rwandan flag. That meant that they were not in
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favour of Congolese unity, but PUSIC did not want to have a part of Congo handed
over to another country and that is why we wanted to safeguard the integrity of
Congo.

Q. Thank you very much. And so are we to understand that it was the
UPC that constituted a threat to the unity and integrity of Congo?

A.  Yes, that is correct, because they thought that Ituri had to become a
separate republic and, if Ituri became a separate country, then it would be the
sovereignty of the country itself that would have been threatened.

Q. Thank you very much, Mr Witness. In your 2005 statement, which you
have before you, you said clearly that around the months of June/July 2002 Chief
Kahwa, accompanied by Safari, a Rwandan military intelligence officer based in
Bunia, had travelled to Rwanda where Chief Kahwa met with the Chief of Staff of the
Rwandan Patriotic Army, James Kabarebe, and was also granted audience by the
President of the Republic of Rwanda, General Kagame, who promised to assist him
by supplying him with weapons, ammunition and military instructures (sic).

So as not to run the risk of mischaracterising your statement, I'm going
to read out to you paragraphs 110 to 115 of your statement, which you have with you,
and I quote. There is a subtitle there, "The Military Assistance of Rwanda." Have
you located that excerpt, Mr Witness? Thank you. And I quote paragraph 110:

"Kahwa had explained to me that, subsequent to the presence of Lendus
in Rwampara camp and to the arrest of Lubanga, he had decided to procure arms and
ammunition for the Hema militiamen of the UPC. Aware that the Ugandans had
had Lubanga arrested, he told me that he had discussed with Kyaligonza, Bagonza
and Kasangaki, and all of them had together decided to turn towards Rwanda and

request military assistance.
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Kahwa had told me that he had travelled to Rwanda in the company of
one Safari, who was a Rwandan military intelligence officer based in Bunia. I do not
know the said Safari personally. Ihave never seen him but I have heard about him.
Kahwa, as well as the vast majority of the Hema militiamen of the UPC, were aware
of the existence and origin of the said Safari. It is for that reason that Kahwa
contacted him in order for him to introduce Kahwa to the Rwandan authorities in
Kigali."

Paragraph 111: "Kahwa had not given me details of his trip. He had
just said that he had gone through Uganda. Upon their arrival in Kigali, Safari
introduced Chief Kahwa to the General Chief of Statf of the Rwandan Patriotic Forces
(FPR) in its French initials, James Kabarebe. Kahwa told me that he had explained to
Kabarebe the reasons for his visit, which were that he hoped to obtain weapons and
munitions in order to organise the defence of the Hema population. Kabarebe
promised him nothing as concerns any assistance and asked him to wait a few days."

Paragraph 112: "I do not know where Kahwa stayed during his stay in
Kigali, although he did tell me that two days after his meeting with James Kabarebe,
the latter came in person to tell him that he would be granted audience by President
Kagame. [recall that Kahwa was very proud of this meeting when he talked about it
afterwards. He saw this as a real exploit on his own part."

Paragraph 113: "Kahwa therefore went to meet President Kagame in
the company of James Kabarebe. The meeting took place in Kagame's office and
Kahwa had at that stage re-explained the reasons for his presence there. He
presented his condolences to Kagame."

THE INTERPRETER:  The interpreter corrects.

"He presented his grievances to Kagame. When Kahwa had finished
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with his explanations, he said that Kagame had quite simply said that he would assist
him and the Hema community by providing arms and munitions. Kahwa told me
that Kagame had also asked him whether he wished for Rwanda to send advisers and
military instructors, to which Kahwa had responded in the affirmative."

Paragraph 114: "At the end of the meeting with Kagame and Kabarebe,
Chief Kahwa returned to Bunia during the month of July 2002. At the moment of his
return from Kigali, practical arrangements for the shipment of arms and munitions
had not at that stage been settled. When he returned, he was accompanied by Safari,
of course, but also by a Rwandan military expert who had come to assist the situation
and the real requirements in terms of weapons, munitions and training. Kahwa did
not mention to me the name of this Rwandan military expert."

And finally, paragraph 115: "As soon as Kahwa returned to Bunia, he
met with other Hema militiamen from the UPC and with other eminent Hemas so as
to find a place where the military training could take place. The customary chiefs
were afraid and, because of that, Chief Kahwa suggested setting up the first military
training centre of the UPC in Mandro. Having decided upon a place, the Hema
customary chiefs sent their young representatives to Mandro in order to undergo
military training."

Q.  Witness, is this your statement?

A. Yes, that is correct.

Q. Thank you very much. Do you know what Mr Safari does currently?

A. No.

Q. Did you not know that he's currently in charge of the cigarette company
Supermatch in Bunia?

A. No.
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Q.  According to your statement, Witness, Chief Kahwa had obtained from
the Rwandan authorities arms and munitions which were shipped by Antonov
aeroplanes, and just so that things are clear --

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor?

MS FROLICH: This is not a real objection, but more maybe a comment
that I would like to make at this stage in -- purely with a view to expediency of the
proceedings perhaps that, if you recall, I'm sure everyone recalls that these matters,
this topic, for example, this last topic that was raised by Mr Fofé was put to the
witness already by Mr Hooper. So in previous cross-examination by the previous
Defence team, I do not see the purpose in going or revisiting all the matters from the
beginning again with the witness.

I can understand that there might be additional details that might be
sought from the witness, but perhaps it's something to keep in mind in order to try to
move faster through the cross-examination.

Thank you, Mr President.

MR FOFE: (Interpretation) Your Honour, I should like to reply.
Every single day, and last night again, after the cross-examination of my learned
friend, I read the transcript and I compared the questions asked by my learned
colleague and our own questions and demonstrations, and last night again I read the
transcript at 1 o'clock in the morning in order to conduct just such a comparison, and
I can give you the transcript references relating to the questions asked by my learned
friend Mr Hooper and the answers given by the witness.

From this rigorous comparison that I made, it transpires that there are
many dark areas remaining. I think that our approach, given the current witness,

who is a witness of context of a very important nature, that we would like to take this
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opportunity to clarify things because, if the Prosecutor has his theory, if my learned
colleague Mr Hooper has his theory, we also have our theory. So we beseech the
Chamber to enable us to continue. We know what we are doing and we are guided
by our line of defence.

Thank you, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, the
Bench will take this occasion to address with you an issue of approach and method.
Please know that we are perfectly aware of the amount of work that you undertake,
given the time constraints related to the printing of transcripts. Everybody is trying
to work as quickly as possible, including -- and the court reporters are doing their
best to provide us with the transcripts as soon as possible, but I understand that for
you this means a very short time-frame.

And this means that when you conduct a re-reading of the transcript, as
we here in the Chamber have already said, it is difficult to cover -- or to ensure the
coverage made by Mr Hooper. But if you want -- but as you say, you are pursuing
your own objectives and trying not to overlap with Mr Hooper, but we have one
concern and that is that of a very long re-reading.

Going back to the transcript, to read a whole page of it is something
which requires a lot of time. It seems to us that the logic and the structure of a
cross-examination is essentially to ask questions, unless there are brief summaries of
what the transcript contains or what another document that you would like to table
contains.

Each time that there is a reading of a paragraph, obviously it is easier to
read the whole paragraph, but we cannot undertake whole pages of document

reading because of the transcript in real-time, as you know, forces you to read very
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slowly. And therefore, as far as is humanly possible, please try, since the witness has
the document on the table before him, to summarise the statement, in particular the
part concerning the visit to President Kagame, without reading the document in its
entirety.

I understand that this is difficult. This is one further demand we are
placing on you but we do insist on this. We cannot spend the whole of our hearing
time listening to a reading when all of those elements in the statement are before the
witness. They are welcome if they are useful to the Defence of Mr Ngudjolo and if
they are necessary. Thank you.

Now, let us continue. And once again, we are aware of the weight of
the task before you. Over to you, Professor Fofé.

MR FOFE: (Interpretation) Thank you, your Honour. I should like
to inform the Chamber that we took the precaution - I think this was the day before
yesterday - of sending by confidential email to the court officer a message in which
we mentioned the numbers of the paragraphs that we would be using in the hearing.

We did this to enable the interpreters and court reporters to prepare and,
therefore, I feel that these professionals are prepared because we feel that the
paragraphs that we are citing are of great importance because they offer details, and
these paragraphs do not speak only about events; they don't only talk about the
matters, but they also cite and name the protagonists. So it's difficult to summarise
the information of such important paragraphs, given that the importance is in the
detail and notably in the names of the people involved. Thank you, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) The Chamber would
like to ask a question about method: When you're talking -- when you have to cite

several paragraphs of a statement, if this is absolutely vital, could we not envisage
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that the person speaking at that particular point in time indicate clearly that the
person is going to cite a paragraph, for example, 104 to 107, that the person would
read them at a normal speed and that the court reporters in their definitive version
would then incorporate the relevant paragraphs from the statement into the transcript
because reading three or four paragraphs at a normal speed when the witness has the
statement before them is something that would take less time. Does this pose any
problem to the participants?

MR MACDONALD: (Interpretation) No, thatis no problem for us,
your Honour. Ileave everything to your discretion. It's rather a question of time
management. But one minor comment to avoid any misunderstanding: When
Mr Fofé cites a document that is in front of the witness, the content of that document
is no longer part of the exhibit. The content from that point on can only be used
because it's the response by the witness that counts and not the content.

But when we use a document like that and we contradict a witness in a
hearing, we are using this prior statement, then the content of that text is no longer
part of the dossier. It's the witness response that counts and the Bench will have to
evaluate the witness's credibility by looking at the transcript of that part. This is
within an adversarial approach, here again.

So if we focus on the transcript by saying, "Okay, look here, we have the
proof because it was read out," then here I would say we have a major procedural
problem because, otherwise, there would be no point in tabling a prior statement.

PRESIDING JUDGE COTTE: (Interpretation) It's precisely for this
very reason that a moment ago I said that reading out a long passage would have to
be the exception and not the rule. The principle of a cross-examination is based on a

play of questions and answers.
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So I think there is no misunderstanding here, the cross-examination, and
now several witnesses have come through so you already know this. The idea is not
to re-read the witness's statements, but your role is to ask questions in your
cross-examinations. If you must refer to prior material we would ask you to
summarise it, and if you wish to segment the passages then please do so, but we
would like any full readings to be the exception and not the rule.

MR FOFE: (Interpretation) Thank you very much. Iassure the
Bench that the passages that I just read were the longest of any citations I shall be
making, but I should at the same time like to agree with Mr Prosecutor with what he
has just said.

After having read the paragraphs in front of the witness, I did ask the
witness to confirm whether those were his statements, and I think that when we read
the prior statements of the witness and these declarations go on to the transcript as a
record it's -- it is the confirmation that these declarations are indeed the reality
portrayed by the witness that are of importance and I don't think that there's any
problem on that.

It is -- they are the witness's statements and they are confirmed by the
witness, so this method is to gain time, and we adopted this method to gain time, and
we also took the precaution of providing the list of paragraph numbers so that
interpreters and stenotypists could prepare.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, counsel.
We understand that, but please remember that the oral nature of these debates is
important. The idea is only to read documents if you wish for a clarification, a
precision or perhaps a confirmation from the witness. This, we could therefore

envisage reading a paragraph or two just to situate the witness, and after that the
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Chamber will be able to use this as necessary. We agree with your method in
principle. Thank you very much. You may continue.

MR FOFE: Thank you, your Honour. I shall do my best.

PRESIDING JUDGE COTTE: (Interpretation) Yes. You are
constantly making a resounding effort.

MR FOFE: (Interpretation)

Q. Witness, I had envisaged reading to you the second long reading, but I
shall try to condense the three paragraphs I had in mind. Iwould ask you, Witness,
therefore to please note paragraph 116, 117 and 118. In paragraph 116, you say that
Bosco Ntaganda had joined Kahwa in the Mandro camp for the training of youngsters
of Hema ethnicity; is that correct?

A. Yes, that is what he told me.

Q. And you also state that Rwandan army instructors arrived in Mandro.
Is that so?

A.  Yes.

Q. And it was these instructors who had given Kahwa a GPS apparatus to
enable him to sit the geographical coordinates of the areas where munitions and
weapons ammunitions could be dropped; is that correct?

A.  Yes.

Q.  And still in that same paragraph, you also state --no. I'msorry. Thisis
paragraph 117. You indicate that several dropping zones had been set by Kahwa
thanks to this apparatus and that Antonov aeroplanes started to come and proceed
with the drop off of weapons and munitions in these drop-off points; is that correct,
Witness?

A.  Yes. Irecall that the investigators had asked me whether the GPS
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1 apparatuses could be located, the ones that were used by Chef Kahwa and,
2 unfortunately, they had asked me to go and look for a client who might be able to
3 get-- might be able to sell that, but I didn't think that that could be done. But all the
4 same, | know what -- that it was a satellite apparatus that he was using and that he
5 had protection services there.
6 Q. Thank you very much, Witness. Now, given the importance of para 118,
7 Ishall proceed to read it out, and I quote paragraph 118: "Kahwa had told me that
8 the first dropping had taken place on 2 August 2002 in Mandro. He didn't give me
9  any precisions with regards to the quantity of weapons and munitions received on
10 thatday. The other drop-offs were said to have taken place after the return of
11 Lubanga, after he took up the relations and negotiations with President Kagame.
12 Kahwa did not appreciate at all his eviction in this case by Lubanga and was very
13 much affected when the latter had made responsible for the arms and munitions
14 dossier Beiza, Rafiki and Bosco Ntaganda.
15 I know the so-called Beiza perfectly. Thisis a civil guard. He is
16  chargé de mission with Lubanga. In general, he is responsible for all the private and
17 non-official missions for Lubanga. Iknow that Beiza is currently in Kampala. I met
18  him on several occasions and I can tell you that in fact he worked as a double agent.
19  Indeed, Beiza disappeared in 2003 and, to my great astonishment, I saw him again in
20 2004 in Kinshasa where he was working in the office of the special adviser of
21  President Kabila; namely, Professor Samba Kaputo.
22 It was clear for me, by way of his presence at that level in the -- in
23  administration of Kabila, that he could only be a double agent and very certainly
24 must be providing Kabila and his government with information on the actions and

25  the objectives of Kigali and of the UPC." Is that your testimony, Witness?
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A.  Yes.

Q. Therefore, this is the start of the conflict between Thomas Lubanga and
Chef Kahwa?

A. Idon't know exactly what the start of the conflict between the two was,
but I know that he told me that he had been affected by the fact that his
responsibilities had been taken away from him and given to Mr Thomas Lubanga.
The person who did that was a bishop from Goma - I've forgotten his name - a Hema
bishop who was in Goma and who introduced to the Rwandan authorities -- who
introduced him to the Rwandan authorities, and so it was a lot more easy for Lubanga
to continue the operations without Kahwa. Kahwa felt uneasy about that.

Q. Thank you very much, Witness. Witness, Thomas Lubanga is of
which -- was from which ethnic group?

A. Heis Hema North, also known as Gegere.

Q.  And Chef Kahwa, from which ethnic group is he?

A. Heis Hema South, Munywagi (phon), as they are called, but is
considered a Hema South.

Q. Butboth of them are Hema, are they not?

A.  Thatis correct.

Q. Witness, in paragraph 119, you speak about the return of Kahwa to Kigali
at the start of September 2002 with Beiza. This so-called Beiza, is that the same
person as the one you met in Kinshasa where he was working in the office of the
special adviser, Professor Samba Kaputo; is that the same person?

A. Yes. His first name was Louis, Louis Beiza. Louis Beiza.

Q.  The so-called Beiza was playing a double game, was he not?

A.  Yes. Because after I met him in Kinshasa, in the office of the special
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adviser of the president, a short time afterwards he was arrested there and he was
driven out again. He went back to Kigali and I found him in or around Colonel
Ngudjolo in the MRC, and I understood immediately that something was wrong.

Q. Beizais from what ethnic group?

A. Hema.

Q. Hema North or South?

A. Idon't know exactly if he's Hema North or South. They're all Hema.

Q. Thank you very much. Thank you very much, Witness. Iwould like
to look at -- I would like to ask you to look at paragraph 120 of your statement.
Therein you speak of the amounts, the quantities of weapons that were dropped in
Mandro. These state that these weapons were dropped by Antonov planes, they
represented several tons, and you carried out this valuation knowing that the smallest
Antonov carries approximately two to four tons of goods and that the largest can
carry 20 tons of goods. That is correct, is it not?

A. Yes. Thatis a question that was asked, if I knew the Antonov aircraft.
I said yes. But I don't know which of the Antonovs dropped the products. Chef
Kahwa also said to me that there were other munitions and weapons that fell into the
lake, and he was never able to recover them. But if he could consult the GPS he
could see where it was when it fell into the water. A lot fell into the water. They
were never recovered.

Q. Thank you very much. Taking into account the importance for us of
paragraph 121, I'm going to read it to you - it's not long - and here I quote.

PRESIDING JUDGE COTTE: (Interpretation) But we arein

agreement, Professor Fofé, that the reading of statements does seem to the Chamber

to have to be done when there's an answer to a question, when the Chamber -- when
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the witness seems to be contradicting himself with the statement that was given to the
Office of the Prosecutor. I think that there is a difficulty in just reading it to say, "Are
you still in agreement with it?" It would seem to me that using the statement is
much more useful when it would seem that in answer to a question the witness says
something which contradicts what he said several years earlier. And at that time it is
good to refer to the statement and say, "But, Mr Witness, however, you did say
something that does not correspond with what you've just said."

So I think that the step of a cross-examination is much more compatible
with that than just reading out the statement. Certainly, I would say that is -- that
it's more appropriate than reading out the statement. So please continue. This is
the step that you have adopted until 11, but please reconsider the way in which you
are doing this thereafter. Briefly, Prosecutor. We're not going to open a procedural
toing and froing.

MR MACDONALD: (Interpretation) I think what needs to be
mentioned here, you can lead in cross-examination, you can lead things, you can
suggest things, and this is where -- this is the whole beauty of cross-examination is
being able to lead things.

PRESIDING JUDGE COTTE: (Interpretation) Professor, please
continue.

MR FOFE: (Interpretation) Thank you very much, your Honour.

You see, our difficulty is in the fact that we want to save time, while having the
concern that we want to have the most possible elements for Mathieu Ngudjolo. We
have these two concerns that we have to reconcile. I will try -- in the break I will try
thereafter to see how we can proceed. I think that proceeding in this way we can

save time.
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I would just like to add that the Prosecutor has already used this
method of proceeding, asking for the Chamber to take certain paragraphs of the
previous statement of the witness. We thought of that and we thought of making
such an application to the Chamber to have the submission of certain paragraphs of
the previous statement of the witness and the attribution of an EVD number thereto,
because there are paragraphs that are very important to us and during the break we
discussed this -- if we discuss this, we will come up with this solution of asking the
Chamber to put into the record certain paragraphs of the witness statement and to
attribute an EVD number thereto. Perhaps in doing that we can save time, your
Honour.

PRESIDING JUDGE COTTE: (Interpretation) Professor, please
continue. There is a quarter-of-an-hour left. Please don't lose it.

MR FOFE: (Interpretation) Thank you very much. We shall turn to
you again after the break. Please allow me, your Honour, to read out this paragraph
121, with your leave.

PRESIDING JUDGE COTTE: (Interpretation) Please go ahead. This
is a very short paragraph.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Witness, you state the following and here I quote you:

"Kahwa told me that at the time he found that the Rwandans were
acting in a more expeditive and serious way than the Ugandans. He justified this by
saying that only just one month, having asked for their assistance, he had already
received the arms, munitions and uniforms that the UPC soldiers needed. Kahwa
never told me that these weapons and munitions made it possible for the UPC to take

Bunia at the start of the month of August 2002. I personally think that that is what
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made it possible for them to launch their offensive."
Is that your statement, Witness?

A.  Yes.

Q.  With regards to the offensive at the start of August 2002 you refer to, this
is the attack launched by the UPC against the RCD-K/ML, against Lompondo and the
APC in Bunia, is it not?

A.  Yes.

Q. Thank you very much. Witness, I would invite you to look at
paragraphs 129 and 130.

THE INTERPRETER: 139 and 140, corrects the interpreter.
MR FOFE: (Interpretation)

Q.  There you speak about the abduction of the Professor Ntumba Luaba by
Chef Kahwa, and you state in paragraph 139, "Lubanga and Ntumba Luaba came
from Kinshasa by plane around 25 August 2002." You had a hesitation with regards
to the date; this date of 25 August 2002. Is this a date which is close to the reality of
what happened - what occurred?

A.  Yes, itis possible.

Q. In paragraph 140, you confirm that Kahwa had put as a condition on the
liberation of Professor Ntumba Luaba that persons had to be freed who had been
arrested in June 2002 in Kampala with Lubanga and who were still detained in
Kinshasa. Do you remember these persons who had been arrested with Lubanga?

A. Tknow the name. Ithink]I gave the names to the investigators, but I can
no longer recall them. Perhaps if I think about it, I can remember them perhaps
tomorrow.

Q. Very well. And with regards to paragraph 140, you state that at the
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time Chef Kahwa considered himself leader of the movement. Which movement are
you talking about?

A.  This military Hema movement.

Q. The UPC, therefore?

A.  Yes.

Q. At this time, Witness, can we consider that there was a real conflict
between the UPC and the Kinshasa government at that time?

A.  You speak about a conflict. There wasn't an open conflict between these
two movements, because the Hema, the UPC, this was a small militia which was still
searching for its identity and this movement was fighting with another movement
which was a rebel movement against the government. So I don't think that they had
a certain relationship with Kinshasa, but the fact that they were linked with Kigali, of
course, they were opposed to the central government in Kinshasa.

Q. And in your statement in this paragraph, from that we understand that
the attack on Bunia of 9 August 2002 by the UPC happened when Thomas Lubanga
was no longer in Bunia. He was arrested in Kinshasa; is that correct?

A.  Yes.

Q. So who led, or who conducted, the military operation against Lompondo
and the APC in Bunia on 9 August 2002?

A. The Hema commander, or the -- there was close collaboration. General
Tchaligonza himself told me that he directed the operations to drive out
Mr Lompondo, but there were commanders who were close between them, or close to
each other. They all -- almost all of them lived in the residence of Lubanga and it
was from there that they started their operations.

Q. Thank you very much, Witness. 1would like to ask you to go to page 33
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of your statement. We are going to examine the sketch. Ihope that I will have the
time to finish this before the break. Page 33, or perhaps we should take the break
now and maybe come back, or should we continue? I don't know, your Honour.

I am open to your decision.

PRESIDING JUDGE COTTE: (Interpretation) No, I think it would be
wiser to have a break now because we've only got three or four minutes left. That
might cause problems thereafter.

MR FOFE: (Interpretation) Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Before we go our
separate ways, I am deliberately being quite evasive. Counsel Hooper had a
question with regards to the conditions under which the video conferences would
take place and, Counsel Hooper, I would refer all of you to Regulation 46 of the
regulations of the Registry which we would leave you to read. It describes in the
most precise possible way the conditions under which an audio/visual testimony, or
both, takes place. So please take the time to read it, and if after reading Regulation
46 you still have questions, or you need to make an application, you will let us know
either at beginning of the hearing, or tomorrow morning.

Court officer, we shall now go into closed session to allow the witness to
leave the courtroom. Thank you, Witness, for these two hours that you have spent
with us. You can rest for half-an-hour. We shall be back at 11.30.

(Closed session at 10.58 a.m.)

(Expunged)
(Expunged)
(Expunged)

(Expunged)
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(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Open session at 11.03 a.m.)
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THE COURT OFFICER: We are in open session, your Honours.

PRESIDING JUDGE COTTE: (Interpretation) So we are now in open
session. We would just like to hope that in the new court, the one which is going to
be built in a few years, we hope that everybody from the place in which they're sitting
can see the public gallery because that would also avoid a situation where you might
have -- situations which we can certainly understand, but certainly, Counsel Hooper,
you can't see what's there and Mr Gilissen can't see what's over there either and
Counsel Luvengika neither - that is unfortunate - and the accused are far away. Also,
they only have a partial view of the public gallery. This isn't the best of the solutions
and we do wish that in a new building we hope that the court will be able to work
better. Thank you.

(Recess taken at 11.04 a.m.)

(Upon resuming at 11.33 a.m..)

(Closed session)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Open session at 11.34 a.m.)

THE COURT OFFICER: We are in open session, your Honours.

PRESIDING JUDGE COTTE: (Interpretation) Very well.
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Mr Witness, we are resuming now for two hours. The curtains have not been raised.
I think that will be done soon.

Mr Fofé, please continue with your cross-examination.

MR FOFE: (Interpretation) Thank you very much, your Honour.
Good morning once again, your Honours.

Q. Good morning, once again, Mr Witness.
A.  Good morning.

MR FOFE: (Interpretation) Your Honour, before I continue with our
cross-examination, we would like to make a brief oral application on the basis,
amongst others, of Article 67(1)(e) and 69(3)(4) of the Statute.

Your Honours, you will recall that the prosecutor has already filed an
application to the Chamber seeking the admission into evidence in this trial of certain
paragraphs of the prior statements of witnesses. During the break we tried to locate
all the references but we were unable to do so for technical reasons. We did not have
access to the records but I believe that the Chamber may recall, even vaguely, that
application from the Prosecutor.

Incidentally, I would like to point out to the Chamber that the technical
problems we have been facing go back to yesterday evening. We have not had the
possibility to work, particularly as a network, because of those technical problems.

It is for that reason that we cannot give you the exact references of the Prosecutor's
application on this aspect.

Your Honours, Witness P12 is an important contextual witness, in our
opinion. As far as we are concerned, he is the last contextual witness of the
Prosecutor. This witness knows a lot of things; he is aware of many things. And

the information that he provided in his statement of May/July 2005 is quite relevant
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and can fully enlighten the Chamber with regard to the context.

You would have noted, your Honours, that we took the precaution of
focusing on the context clearly defining that context and restricting ourselves to the
period from August 2002 to March 2003. We believe that that is the relevant
temporal jurisdiction in the instant case.

For the foregoing reasons, the Defence of Mathieu Ngudjolo would like
to request the admission into the record of the following paragraphs of the statement
of Witness P12, and this should be done in the presence of the witness, who is in a
position to confirm whether those paragraphs are, indeed, part of his statement.

I am referring here to document DRC-OTP-0105-0085. That is the
statement of P12 dated May and July of 2005.  And I will refer to the following
paragraphs: 102, 105, 106, 110, 111, 112, 113, 114, 115, 116, 117, 118, 119, 120, 121, 139,
140, 176, 178, 184, 185, 186, 189, 194, 195, 196, 201, 202, 207, 208, 211, 213, 225, 226, 227,
228, 229, 234, 235, 236, 241, 243, 244, 255, 256, 259, 261, 313, 317, 318, 380, 381, 382, and
without forgetting page 33, that is page 33 and specifically the sketch on that page.
187, 214.

In addition to those paragraphs of that document, we would also like to
request the admission into evidence of two excerpts of document
DRC-OTP-1034-0230. This is the statement of P12 dated 13 January 2009, and I'm
referring to the following extracts: Page 2, with the number DRC-OTP-1034-0232,
lines 53 to 86. Then there is page 3, which is DRC-OTP-1034-0233, lines 87 to 97and
108 to 133.

Your Honours, in the interval we were able to locate the references of
the Prosecutor's motion to have certain portions of statements admitted into evidence.

For witness P1 or, rather, P373, filing number 1955 of 10 March 2010; for Witness P30
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it is application number 2161 of 4 June 2010; for Witness P02 it is application number
2196 of 15 June 2010; for Witness P166, application number 2020 of 6 April 2010; and
for Witness P219 it is application number 2022 of 13 April 2010.

We therefore request you, your Honour, to grant our request.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr Fofé.
The Chamber would like to address itself to the Defence team of Mathieu Ngudjolo.
You are well aware the extent to which, since the beginning of the proceedings, we
have been careful to ensure respect for the rights of the Defence. We would like each
team to be able to express themselves as freely and comprehensively as possible while
complying with the time periods allocated because it is an obligation for us to ensure
that the trial is fair and expeditious.

Mr Kilenda and Mr Fofé, during the break you made a great effort to be
able to submit to us an application for admission into the record of certain portions of
the statement of the witness. However, it is our duty to remind you that the
proceedings have to be oral.

As you have said, the Prosecutor has filed motions based on Rule 68 of
the Rules of Procedure and Evidence, which entrust the Chamber with the capacity to
admit those portions. Both of you have made it clear that the oral nature of the
proceedings and testimony is the rule.

On the other hand, the procedural provisions provided for in Rule 68 of
the Rules of Procedure and Evidence can only be seen as an exception, and that is
why the Chamber decided to be very restrictive when ruling on the applications filed
by the Prosecutor. Some were simply rejected while others were admitted or
granted, but only partially.

It should be pointed out that those applications on every occasion were
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filed before the witness concerned actually appeared in the courtroom. For example,
(Expunged)

(Expunged)

(Expunged). It was rare

to admit substantive excerpts of the statement.

The oral nature of the proceedings is the rule. The true testimony is the
evidence that the witness provides in the courtroom, and this comes within the
framework of the question and answers that we have here in the courtroom, and this
can even be done on the basis of documents presented to the witness.

So when it comes to statements, prior statements given by the witness,
those do not seem to us to fall within this framework. We know that you are guided
by the concern to contribute to the expeditiousness of the trial. Nevertheless, we
cannot grant your application.

It is incumbent upon you, as you have done previously during the
cross-examinations of previous witnesses, to base yourself on those statements and to
tell the witness, "Mr Witness, in 2005 you said so-and-so and so." And if necessary,
you can read out a brief extract of his statement. "You told us, this, this, and that.
Please clarify or confirm such-and-such a point." And in light of the answers given
by the witness during the examination of the Prosecutor, or the cross-examination of
the -- or from Mr Hooper, we are asking you for this slight clarification.

So, in order to respect the necessity for the oral nature of the
proceedings, that is how we intend to proceed. And admission of so many
paragraphs of the witness's statement cannot be allowed.

Mr Fofé, Mr Kilenda, you know to what point the Chamber respects

your work, so we are asking you not to take this decision badly. We are simply
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asking you to continue with your cross-examination as you have been doing so far
basing yourself, if need be, on certain paragraphs the witness's prior statements. So
you can refer to those statements without simply asking for them to be admitted into
evidence in their entirety.

So we are obliged to work together for several months and this is simply
something that I wanted to point out. I can see that the witness has been paying
attention to our exchanges. Thank you very much, Mr Witness. And you can see
that your testimony is very important and the answers that you are giving to the
questions put to you are very important also.

Mr Fofé, you can proceed.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Mr Witness, do you remember providing information to the investigators
of the OTP which were used in the preparation of what you referred to as the chain of
command within the UPC? Do you remember that?

A.  Yes.

Q. Very well. Let me refer you to page 33 of your statement to facilitate
things, and I'll ask you a question. Have you located page 33?

PRESIDING JUDGE COTTE: (Interpretation) Do you have that page
in front of you, Mr Witness?

THE WITNESS: Yes, I can see it.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR FOFE: (Interpretation)

Q. At the top of that page 33 we can see a sketch. Was this sketch prepared
on the basis of information you provided, Mr Witness?

A.  Yes,  was the one who prepared that sketch.
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Q. Thank you very much. That's even better. Could you please explain
this diagram to us briefly, explaining the arrows? Could you please give us a brief
explanation?

A.  Yes, the idea was to show how orders reached the army, or how the
officers giving orders gave orders to the UPC. My statement was based on accounts
by Floribert Kisembo, who was the Chief of Staff of the UPC, and also it was based on
the answers that Mr Akobi, who was Vice-President of the UPC, gave to me when I
asked him why he as a teacher and Vice-President of the UPC had not seen the risks
of having his troops fight with the national troops, such as the UPDEF.

And the teacher, Professor Akobi, replied to me. He said, "Mr Lubanga
had called me and told me, 'Dear Akobi, we are going to attack the UPDF not because
I want to, but it is because I've received orders to do so." But when I discussed this
with Kisembo Floribert himself, first of all Kisembo Floribert was the -- was with
Chief Mano De Zumbo (phon), and we visited together the UPDF commanders in
Kampala and Colonel Kimbola (phon) and Kisembo apologised in front of the colonel
because he had been in charge of the operations to attack his army and he said, "I'm
sorry, I received contradictory orders. On the one hand there were orders issued
from Kigali and on the other hand there were orders from Lubanga."

So in this diagram, after having discussed at length this issue with
General Kisembo Floribert, I realised that the orders that the UPC army received
didn't only come from Lubanga. There was also the Hema community who had a
word to say in the matter, and this might explain why, when the UPC attacked the
troops on 31 October, the PUSIC troops, the orders that Kisembo had received from
the customary chiefs - the orders that Kisembo had received from the customary

chiefs - he demobilised troops despite the Bosco Ntaganda's order had already
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known.

Bosco Ntaganda asked the customary chiefs not to attack, because this
was a fight between Hema brothers and he didn't know what to do. So on the one
hand you had eminent persons from the Hema community, Lubanga himself and an
injunction come from Ntagali (phon) in order to get the operations going.

And there were injunctions directly from Zumbo -- no, directly from
Bosco Ntaganda, or from Lubanga himself, for -- or for Rafiki and the military
intelligence service, who is a Rwandaphone, in other words he speaks the language of
Rwanda, so that there was permanent contact with Rwanda.

Later, Kisembo had said to me that it was his responsibility to protect
weapons, especially heaven (sic) weaponry, that had been sent to the UPC, but from
Kigali. So in the chain of command for the UPC - the UPC army - from the Hema,
from the eminent persons and from the Hema traders, Thomas Lubanga and Kigali
through these military, Bosto -- Bosco Ntaganda could order an attack even though he
was only a commander of operations, or Kisembo Floribert could do so as general
chief of staff. So that's what is shown in this diagram.

MR FOFE: (Interpretation) Thank you very much.

Your Honour, we have one particular concern with this diagram; just
this diagram. We would like to see this included as evidence with an evidence
number, if possible.

MR MACDONALD: (Interpretation) Maybe we could have the page
included?

PRESIDING JUDGE COTTE: (Interpretation) I think that it would be
wiser to extract this diagram from the page so that the paragraphs 173 to 176 don't

appear. Court officer, if it's possible therefore to do this by tomorrow, it doesn't
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have to be done straightaway, to extract this diagram and put it on a background of
a -- as a document standing in its own right on a white background, would that be
possible? Is that what you want?

MR FOFE: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor?

THE INTERPRETER: Overlapping mics.

MR MACDONALD: (No interpretation).

PRESIDING JUDGE COTTE: (Interpretation) Yes, we need an EVD
number, so we'd like a copy/paste of this diagram, court officer, on a white document
and an EVD number will be assigned.

THE COURT OFFICER: Your Honour, this would be EVD-D03-00064.
Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Very well, we already
have the EVD number even before the document has even been perfectly prepared.
Thank you, court officer.

Professor Fofé.

MR FOFE: (Interpretation) Yes, did you say 202 or 203?

THE COURT OFFICER: 203.

PRESIDING JUDGE COTTE: (Interpretation) In other words, 03, the
number's assigned to your team. Thank you. You may continue. Thank you,
court officer. Over to you, Professor Fofé.

MR FOFE: (Interpretation)

Q. Witness, what are Bosco Ntaganda's functions at the time he was in the
uprC?

A.  Officially - and I say officially - Bosco Ntaganda was chief of staff in
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charge of military operations, but Kisembo Floribert told me that it was he who
actually had responsibility as chief of staff because he could give orders in his stead as
acting chief of staff. But officially in the field it was Ntaganda who was in charge of
military operations alone, but in reality that was not the case.

Q.  So on paper Bosco Ntaganda was chief of staff in charge of military
operations, but in reality he was chief of staff, head of the army; is that what you
mean?

A.  Yes, because Kisembo Floribert had told me that the person who was
appointed as general UPC chief of staff was Bosco Ntaganda, but for internal reasons
Kigali had preferred that it be rather him in charge of military operations and
Floribert said that he had been trained by Ntaganda. He was at the time Ntaganda's
bodyguard. With all the respect that he owed Ntaganda he did not give him orders
because he felt that he had been trained by him and it was him who had requested
that he take up this position, because it was not of his own volition, and so he gave
him a long -- a lot of the decision-making powers in the army.

Q.  So it was Rwandan authorities who had requested that Bosco Ntaganda
not be general chief of staff, but rather a deputy chief of staff in charge of operations;
is that correct?

A.  Yes, that is correct.

Q.  You said to us that the UPC had received weapons from Rwanda.

Could you please tell us what kinds of weapons the UPC had received from
Rwanda - what type of weaponry - just before we continue, so that I have this clear?

A. AsIsaid the last time I was not there when the weapons were dropped,

but I recall saying that I said that  had been to the -- the camp of Kyaligonza and I

had seen weapons there. The weapons that I saw were mortars and, if my memory
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serves me correctly, there were 60-millimetre mortars and 80-millimetre mortars,
normal assault weapons, 14 -- 47s, AK-47s, and there were RPGs, RPG-7s, and they
had anti-personnel mines and anti-tank mines and I saw these. And I recall asking
Kyaligonza why he didn't submit everything, because this was dangerous. They
were supposed to destroy them. ButI--I think thatI--Ididn't see those weapons
there but I think they were for shooting down planes of Professor Ntumba Luaba.
And I don't remember the weapons but I think that they had them because they used
them to shoot down aircraft that were supposed to land, and thank goodness only the
motor was hit and the plane managed to land in Kampala. I can't remember the
name of that kind of weapon. It's an anti-aircraft weapon that was used, but I can't
recall the name of it, but I remember that the staff -- that those weapons were to be
used and they had to be shifted a kilometre away from the airport, otherwise,
MONUC would be forced to attack them. And so that's why they shifted three
kilometres back. Tchaligonza had said that it's true, it's true that it was us that shot
at that aeroplane with the weapons we had. Now, I didn't see that, but that's what I
knew.

Q. Witness, who decided upon the use of these heavy weapons which had
been received by the Rwandan authorities? Who decided upon the use of those
heavy weapons?

A.  Ithink that there were 12, or perhaps 45, young Hema who went to the
training camp to get training on how to use heavy weapons. I think 12 or maybe 45,
but I've forgotten. But it was Bosco Ntaganda who decided on the use of those
weapons. There was another specialist, I can't remember the exact name, but there
was -- but there was a name, 16 -- 61 Sierra. That was the name that this person used,

61 Sierra. Unfortunately, he was killed. He was killed in Tchomia in the battle
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between the PUSIC and the UPC, and MONUC transported his body to Bunia. 61
Sierra was the specialist for these heavy weapons. Ihad forgotten to put that.
There were also machine-guns and semi-automatics among the weapons. I forgot to
mention that they were also among the weapons. You will recall that 61 Sierra was
also a Rwandaphone.

Q. Thank you, Witness. As far as you recall, these heavy weapons were
used for what purpose? At which time? For which interests?

A. Ididn't take part in any UPC battles and I wasn't there when they fought.
I cannot say when they used those weapons. However, Chef Kahwa had told me
that one of the reasons why he was keen to stay in the UPC was that when he started
receiving weapons which went over and above what he had requested -- he had
requested assault weapons to protect the community with, but when the weapons
arrived, he suspected that Rwanda wanted something quite different because he
could not see why he should have been given anti-tank mines because the Lendu,
who appeared to be the antagonist in that case, did not have tanks. So he wondered
why he should have been given anti-aircraft weapons because the Lendus did not
have aeroplanes. There were a lot of large weapons that arrived, that were supplied,
that arrived, but this did not match exactly what he had requested. They were over
and above what he had requested. These were non-conventional weapons, were
later bought by MONUC and they were publicly destroyed. And the specialist, the
anti-mine specialist, came and worked on this as well because not -- those who didn't
hand in their weapons went into the bush with their weapons, and Bosco went
around with those weapons to take them back to Rwanda and he left with them.

Q. Wasiit at the time when Kahwa was asking about the type of weaponry,

the heavy weaponry supplied by Rwanda, was it at that moment that Kahwa had
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been set aside from this circuit of arms supply from Rwanda?

A. Iwould not know the reasons for that. I do not know the reasons why
he was cast aside. He had always maintained that it was the influence of the Hema
bishop in Goma, and I've forgotten his name but I would try to remember. It was he
who had some influence in the affair because it appeared that he was related to
Thomas Lubanga and he wanted it be Thomas Lubanga who kept the contact. So, it
was that bishop there who was in charge of that. But as to when he was cast aside
and was it related to the heavy weapons, I could not say.

Q.  Witness, I should like to continue on this point, and I invite you to look at
page 1 -- paragraph 189 on page 36, which deals with this particular point. In this
paragraph you state that you recall a conversation between Gad Ngabu and Kahwa.
Gad Ngabu was asking whether Kahwa -- whether Kahwa knew what Kigali was
thinking as concerns the UPC, and you say, and I quote, it's the second sentence:
"He," and here this is talking about Kahwa, "He had replied that he had realised that
Kigali's objectives were not clear to him and that the military assistance provided by
Kigali was hiding something." And you continue, and I quote, "It was during this
conversation that I witnessed that Kahwa was to say that he had negotiated with the
Kigali authorities as to the provision of arms and munitions to protect his community,
and I imagined that what he meant by that was the Hema community.

Over and above the arms and munitions for the infantry that had been
provided by Kigali, he explained that he had then been surprised to see the
Rwandans also supply anti-tank mines, anti-personnel mines, anti-aircraft weapons,
mortars and other kinds of heavy weapons. He had explained to us his surprise
while saying that none of the groups that the UPC and the Hema were fighting had

armoured vehicles, tanks or aircraft, and that therefore he could not understand why
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1 the Rwandans had supplied such weaponry. From the moment when he wanted to
2 know what all this heavy weaponry was for, he had been cast aside by the system of

3 liaison and reception of arms from Kigali."

4 Is that your statement, Witness?

5 A.  Yes. Now I remember, and I think that you are right; that is what he
6 said.

7 Q. Thank you very much. And as for the use of this heavy weaponry, I

8 asked you the question and you gave us some explanations. Perhaps my question
9  was not too clear, and I should like to repeat it. Bosco Ntaganda decided on the use
10  of heavy weapons when it came to which kind of operations?
11 A.  Twould not know how to distinguish between different kinds of
12 operations. Idon't know which kinds of operations, but obviously we are talking
13 about military operations. When heavy weapons were used, it was Bosco Ntaganda
14 who had to decide on that.
15 Q. Thankyou. So, to assist you, I would like to invite you to look at
16  paragraph 176 and I would suggest something that you mentioned before in
17  paragraph 176, but towards the end, which means we are on page 34, towards the end

18  of that paragraph. The last sentence of page 176, which starts with the word "Licha".

19 THE INTERPRETER: The interpreter corrects: Para 176, not page 176.
20 MR FOFE: (Interpretation)
21 Q. AndI quote, "Licha had added that during the military operations it was

22 Bosco who decided on the utilisation of heavy weaponry. By way of example, he
23 mentioned that when there were operations going in the interests of Rwanda, he
24  easily authorised the use of heavy weapons, which was not the case during

25  operations which did not go in the interests of Rwanda or in which Rwanda had no
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interest.”
Is this your statement, Witness?
A. Yes, it was him who had said that. Licha Daniel had told me that.
Q. And Licha Daniel was who?
A. At this time, he was general secretary of the UPC, or secretary general of
the UPC.
(Pause in proceedings)
Q. We are going to move on.

PRESIDING JUDGE COTTE: (Interpretation) While remaining
focused on the matter in hand, this is a contextual witness. We have already got a lot
of contextual elements. Please continue, Professor Fofé.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Witness, how did the UPC pay Rwanda for its arms and munitions that
came from Rwanda?

A. The arrangements, how they agreed on them, I don't know, but this was
a question that was put by myself to Floribert Kisembo when he was appointed as
general. And he said, "Well, you're going to leave. There's this debt. You have
weapons." And he said, "We don't owe anything to Kigali, because Kigali deceived
us. They told us to invade Uganda. And if during one hour we held the town,
Kigali is going to send people, but they sent nothing and we lost people. Our people
were killed. And I think that the blood of our troops has already paid this debt."
That's how General Floribert Kisembo answered me.

But the procedure that they used to pay, this is something I would not
be able to say, but a large part of their weapons came from South Africa. The idea

was to take ground where there was remuneration, particularly Mabanga,
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Mongbwalu. And that's the reason why there were a lot of military operations with
Bosco Ntaganda was involved in that sector where these mines were, Mabanga,
Mongbwalu. But Floribert told me that the debt was paid by the blood of their
troops who were dead on 6 March.

Q. At that time, Mongbwalu, Mabanga, did Kisembo not also speak about
Lipri, Kobu and Bambu?

A.  Yes. Inolonger remember, but I know that all these small villages were
pretty much in the same place. The military operations of the UPC went through
almost all these villages, because it was these villages which were close to each other.
There were a lot of incursions. On the one hand, the Lendu were carrying out
reprisals, massacres; and on the other hand, the UPC. But above all, it was Bosco
Ntaganda who was going into this sector.

Q. When Bosco Ntaganda went into that sector, it was on that occasion that
he used heavy weapons; is that not correct?

A.  The heavy weapons were used in all the battles. Idon't know where
you want to put the limits with regards to the heavy weapons. When you go beyond
AK-47's, the other weapons that are used to carry out -- to create much more damage,
well, we call those heavy weapons. And at any time, you can use that to panic the
enemy from far away.

When these weapons fall, the people are scared. They try and save
themselves. These weapons can be used at any time. I think that almost all the
armed groups had them, these heavy weapons. They were difficult to transport.

But in an operation, in all operations where a vehicle was used they always went with
heavy weapons.

Q.  When Bosco Ntaganda went to these places in order for this type of
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operation, there were certainly people who were killed among the civilian population,
were there not?

A. Idon'thave details with regards to the deaths, but when we heard that
there was a war somewhere, that people had come through, the armed groups had
come through, there were always people who were killed but I don't know --I don't
have the details in my knowledge, how many people were killed, who was dead.
Before I took an interest in that and I could still remember, but I no longer from my
memory can tell you who was dead. I can just say that when you heard there was a
massacre or an attack in such-and-such a place, there were always people who were
killed. That is the sign that an attack had taken place somewhere.

Q.  Witness, Mongbwalu, this is a locality which for the most part is
inhabited by whom?

A. Idon't know the majority population, but what I do know is that -- I
know this surrounding region belonged to the Lendu. The Lendu population lived
in this area where there was gold, but afterwards for example in terms of Mongbwalu
you have a lot of different population from elsewhere. You have a lot
of -- collectivities send their people, so there's a mixture of people. There's a trading
centre, but almost all these localities, these mining localities where there was gold, for
the most part that was for the Lendu.

Q.  So when you speak about all these localities, you are speaking about
Lipri, Kobu and Bambu?

A. Bambu, Mongbwalu, all these localities.

Q. Thank you very much, Witness. In their strategy, particularly that of
Bosco and others, did they also have the concern or the objective to occupy localities

where there were airports?
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A.  Yes. Iremember, yes, because in almost all localities there were small
airports and there were always troubles there, because -- well, I've forgotten the two
last airports that the UPC occupied in order to make it possible for the landing of
planes bringing weapons, and that's the reason why they took them everywhere
where there were airports.

I wasn't prepared for that, but there was a document which did say
wherever there were airports and the number of attacks that were carried out in those
places. But I know that they were -- the airports were really important for the UPC
because when they were -- above all, when they were no longer in Bunia, the small
airports helped them a lot.

Q. Witness, do you have this document with you here in The Hague, the
document in which you speak about airports and the attacks that took place on these
airports? Do you have this document with you in The Hague?

A. No, I don't have it, but if I could take my time today, tomorrow I could
try and draw a sketch of Ituri and that would help me remember where the localities
were. [will try and see if I can reconstitute it this evening.

Q. Thank you very much in advance, if you could do that for us, if you
could provide it with us tomorrow -- provide us with it tomorrow morning, we
would be most grateful for that. Thank you very much in advance. Very well.
Whilst awaiting this document, in Mongbwalu and Bambu was there an airport?

A. Inolonger remember. Well, in Mongbwalu, yes, there was an airport in
Mongbwalu. Bambu, I can no longer remember very well.

Q. Thank you very much. We're going to wait for this document then.
Was it in Bambu that the directorate general of the Kilo Moto gold mine was located?

A.  Frankly, I no longer remember.

Page 52



|CC-01/04-01/07-T-202-Red2-ENG WT 13-10-2010 53/64 PV T

Pursuant to Trial Chamber 11I’s email instructions dated 10 July 2012,
some portions of transcript are reclassified as public.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Okay. Thankyou. Yes, Witness, you spoke to us about the attack of
the UPC against PUSIC in Tchomia. Do you confirm that UPC forces attacked
PUSIC forces in Tchomia?

A. Yes, it was 31 October 2003.

Q. Tchomia is a locality which has which ethnic group in the majority?

A. Hema.

Q.  Witness, during your testimony before the Chamber you spoke at length
about the FIPI. You explained to us how the FIPI was created, who was behind this
creation as well. By way of summary, could you remind us what the means were
that the FIPI received from the Kinshasa government?

A.  When the -- when the president of the components of the FIPL, and here
I'm speaking of Kahwa, Ndjabu Floribert and Unencan, each one of them was
accompanied by another person, their secretary. When they arrived in Kinshasa the
president gave them $10,000 to each of them, but Chef Kahwa said that the president
had promised them a bit more military support and financial support, but at that time
we hadn't seen anything. But I remember at a particular time there was Chief
Kahwa's driver, Ali Dumba, who told me that he had been called by the CMI for
urgent information concerning PUSIC, and he asked him -- asked me to accompany
him.

We went together and he was provided with boxes of munitions, which
were to be taken to Chef Kahwa's residence, and they said that is the last batch of
what your president sent, the last batch of what your president had sent. So it was at
that time that I started to understand that it was possible that the president had sent
the munitions that were promised to the FIPI but, apparently, they hadn't got to all

members thereof but just to PUSIC.
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Q. Thank you, Witness. For clarity here, when you say "our president,"
Who are you talking about?

A.  Yes. HereI'm talking about President Joseph Kabila of the Congo.

Q. Thank you very much. Before this aid which was sent by President
Kabila to the FIPI, when Kahwa created PUSIC, did he also not receive aid from
President Kabila?

A.  Before Chef Kahwa founded PUSIC he went to Kinshasa when he left the
UPC on the invitation of the Chief of State, President Kabila, and he was provided
with the money. We never saw this money but, if my memory serves me well, I
think that he said that he had been given 250,000 American dollars and he also added
that when FIPI was being formed he said that he was ready to support all the FIPI
expenses. If he was appointed president of the FIPI he was able to do that. But the
money that he was provided with was something we never saw.

What is true is that he did buy cars. He had done up his house. He
always had some money on him. When he started to recruit members of PUSIC, so
250,000 American dollars, that's the money that he said, if my memory serves me well,
that he received from Kinshasa in order to start the new party.

Q. It'sexactly that. And you say that very well in paragraph 194 of your
statement. What objective was President Kabila following providing Chef Kahwa
with these means in order to support PUSIC?

A.  Tthink that - and this is my point of view here - in the month of June 2002
President Kabila had signed the agreement with Heritage Oil for the exploitation of
oil which was in the Kasenyi plain, and it was the Ugandans with Mbusa who
introduced this dossier with President Kabila. I think that the Ugandans had

convinced President Kabila that this could only succeed if the UPC were no longer in
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Bunia because they knew that the Rwandans also wanted to occupy this place and, as
you know, sometimes the rebel groups in our country sign agreements in order to
make possible the exploitation of one part of the country, and I think that the
president was convinced that if he could arm the FIPI, not Chef Kahwa, that was the
image that was given to him, that he could get Lubanga to go and he could organise
the Iturians to live together and could start to exploit what was signed with Heritage
Oil. These documents you can find on the internet. I know that they exist.

Q.  Thank you very much, Witness.

MR FOFE: (Interpretation) With the leave of the President, court
officer, could you show the witness and the parties and the participants exhibit,
public exhibit DRC-OTP-0014-0391, and we have a paper version thereof without
annotations thereon for the witness. If the usher could help us with that.

Q. Witness,  would ask you to examine this document, to examine it well.

PRESIDING JUDGE COTTE: (Interpretation) It has to appear on the
screen. The witness has it in paper format. Thank you very much. So everybody
can see the document.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Witness, have you seen this document before? Do you recognise this
document?

A. No.

Q. This document was transmitted to us by the Prosecutor, which he
obtained from MONUC.

MR MACDONALD: (Interpretation) Objection. This is just with
regard to one point. It's not because the document is shown that the authenticity is

proven. It's not because a Prosecutor gives a document that more weight can be
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attributed thereto. Ijust want to refer to the remark because it's not the first time
that he makes such a remark, not with this witness but with others. This is to try and
influence the witness, perhaps; I don't know. But here obviously, this is a comment
which I would like to make on the formulation of this approach. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) One could think that
Professor Fofé just wanted to place the document in a chain; is that not correct?

MR FOFE:; (Interpretation) That was it, yes, and I'm surprised by the
reaction of the Prosecutor because we have used the same procedure yesterday with
regards to another document and we've had email exchanges to ask if we could
proceed in this way.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, please
go ahead.

MR MACDONALD: (Interpretation) We're not speaking about the
same thing.

PRESIDING JUDGE COTTE: (Interpretation) I think that we all
understand each other. Let's go. This incidentis over. Professor Fofé, please
continue and please bear in mind that the witness has just said that he does not know
this document. This is going to cause you to limit the scope of your questions. You
have the floor.

MR FOFE: (Interpretation) Very well.

Q.  Mr Witness, on 8 February 2003, that is 8 February 2003, was the UPC
still opposed to the implementation of the peace accords; that is as far as you know?

A.  Regarding this date, well, let me begin by repeating that I have never
seen this document. However, I'm not denying that the president might have signed

this without the other members, because when he was going he may have been asked
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to sign such a document, but we had never discussed many of these issues in PUSIC
meetings.

But on 8 February 2003, this was the date on which the three presidents
mentioned in this document had gone to meet with President Kabila, President
Museveni and President Kapa (phon) in Kampala. These people discussed peace in
Ituri and the possibility of making the pacification committee in Ituri operational, and
if that was not possible -- if it was possible the three -- the others could join the group
that had been formed, but Lubanga refused. He said that the pacification committee
could be set up but without the UPC, so at that stage he was still blocking the
pacification process in Ituri. On that date, even after having met with the president,
he had continued refusing.

Q. Thank you very much, Mr Witness. Mr Witness, with the leave of the
Presiding Judge, I'm going to show you another document with the assistance of the
court officer. Itis a public document, DRC-OTP-0106-0169. We have a hard copy
of that document for the witness, if the usher can assist us.

PRESIDING JUDGE COTTE: (Interpretation) We are trying to decide
on the conditions under which the document can be called up on our screens. The
court officer is informing me that she does not have it in her system. Can the
Defence team for Mr Ngudjolo project that document itself; that is
DRC-OTP-0106-0169? The witness has that document.

MR FOFE: (Interpretation) Our case manager will try to do so, your
Honour.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR FOFE: (Interpretation) Unfortunately, the system is not working.

The court officer does not have that document in the system?
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PRESIDING JUDGE COTTE: (Interpretation) Would it be possible to
show this document tomorrow morning, or is it very relevant at this particular
moment in your cross-examination?

MR FOFE: (Interpretation) Yes, your Honour, we had a certain
sequence that we wanted to follow.

PRESIDING JUDGE COTTE: (Interpretation) Thatis what we
thought. Does the Prosecutor have any copies?

MR MACDONALD: (Interpretation) We can give a copy.

PRESIDING JUDGE COTTE: (Interpretation) If you have an
additional copy at least the Defence team of Germain Katanga will be able to know
what you are talking about, and at the same time a copy can be circulated around the
courtroom.

MR MACDONALD: (Interpretation) Is that the Statute of the UPC?

MR FOFE: (Interpretation) No, it is the programme.

PRESIDING JUDGE COTTE: (Interpretation) Court usher, please
take the document from the Prosecutor. The only concern for the Chamber is that
we should not waste time. The witness has the document. Mr Hooper can look at
the document. The legal representatives can also look at the document. The
Chamber will listen to what is being said. We fully trust Professor Fofé will be able
to make us understand what he is talking about.

MR FOFE: (Interpretation) Thank you very much, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Please proceed,

Mr Fofé.
MR FOFE: (Interpretation) Thank you very much, your Honour.

Q.  Mr Witness, have you looked at that document?
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A. Yes, I know the document.

PRESIDING JUDGE COTTE: (Interpretation) Court usher, please
take that document from Mr Hooper and show it to Mr Gilissen and Mr Luvengika,
then you bring it to us and then Professor Fofé will proceed.

MR FOFE: (Interpretation) Your Honour, I would like to point out
that all the parties and participants were notified that we were going to use this
document.

PRESIDING JUDGE COTTE: (Interpretation) Duly noted, Professor
Fofé. Please proceed.

MR FOFE: (Interpretation) Thank you very much, your Honour.

Q.  Mr Witness, you know the document. Just by reading the title, what is
it all about?

A. It was the programme, or manifesto, of the UPC.

Q. Thank you very much. Manifesto of the UPC.

MR MACDONALD: (Interpretation) Justa moment. Has the
witness already recognised the document? I'm sorry, I missed that bit.

PRESIDING JUDGE COTTE: (Interpretation) In any case itis on our
screens now, Mr Fofé. He recognised the document. Isn't that so, Mr Witness?

THE WITNESS:  Yes.

PRESIDING JUDGE COTTE: (Interpretation) It is on our screens, so
please proceed, Mr Fofé.

MR FOFE: (Interpretation) Very well.

Q.  On the last page, that is page 9, we can see that the document was signed
on 15 September 2000 and it bears two signatures. On the right you have the

President Thomas Lubanga Dyilo and on the left you have the Secretary-General
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Vincent Urom Aman (phon). Ihave one small question for you, Mr Witness. What
is the ethnicity of Mr Vincent Urom Aman?

A. Idonot know very well, I'm not certain, but I think he should be Alur.

Q. Yes, indeed, he is an Alur. In paragraph 1 of the first page, it is stated as
follows:

"The Union of Congolese Patriots is aware that democracy has never
been given in the Democratic Republic of Congo ever since this country acceded to
independence on 30 June 1960."

In paragraph 4 we can read as follows, and I quote: "Given that war is
only a means of the struggle, the UPC is in favour of the armed struggle that is going
on against the dictatorship in Kinshasa, while subscribing to the possibility of a frank
dialogue with credible interlocutors. Nevertheless, the UPC is of the opinion that in
every area that is liberated, political and economic victory constitutes the immediate
objective."

Mr Witness, based on what we have just read, it appears that the UPC
considered the government of Kinshasa as a dictatorship; isn't that correct?

A.  Yes. If one analyses what you have just read, the answer is "yes."

JUDGE DIARRA: (Interpretation) Your Honour, I'm perplexed to
hear this question being put to the witness who, to my knowledge, is not a member of
the UPC. I'm also surprised to hear him interpreting a statement of a party of which
he is not a member. I cannot really follow this trial, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Mr Fofé, please explain
the purpose of your questions.

MR FOFE: (Interpretation) Thank you, your Honour. Iwould like

to begin by pointing out that this document, and I will cross-check before going any
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further -- this document is from the witness. It is the witness himself who handed
over this document to the Prosecutor. So the witness knows the document and
through that document he can help us to understand what happens in Ituri.

We are not actually pleading, your Honour, but I would like to reassure
Judge Diarra that we are indeed dealing here with the true context of that war in
Bogoro which is the subject of this trial. We are in the true context, and we want to
make a demonstration and draw the conclusions thereof. I believe I can stop here,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Very well, Mr Witness,
if you are able to answer the question, please do so.

THE WITNESS: In any case, as Judge Diarra has just said, it is true that
I was the one who provided this document. Mr Fofé read out something and he is
asking me to interpret. Everyone can understand -- can understand French. Itis
stated that the UPC subscribes to the current struggle against the dictatorship. So, if
you understand the French, it means he thought that the Kinshasa government was a
dictatorship and they were against it. Anyone could interpret that statement. If
Mr Fofé can simply read out the document, I believe everyone can understand.

PRESIDING JUDGE COTTE: (Interpretation) So, you have nothing
to add to what was read?

THE WITNESS: Yes.

PRESIDING JUDGE COTTE: (Interpretation) Very well. Mr Fofé,
please continue.

MR FOFE: (Interpretation)

Q. Based on your own experiences, Mr Witness, against which authority

was the UPC fighting?
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A. Thatis a good question. I think this ties in with the purpose of setting
up the UPC. The UPC was not set up to fight against Kinshasa. The UPC was
created to fight against the Lendus. I told you about what Chief Kahwa said when
he went to look for weapons in Kigali. He said, "I went to look for weapons to
defend my community," that is, the Hema community, "against the Lendus." It is
true that there was conflict between the two groups. Initially, the idea was not for
the UPC to fight against the Kinshasa government. There was no link between all
those wars in Ituri and fighting against Kinshasa. This was simply conflicts of
interest or conflicts that were remotely guided by external forces. The idea was not
to fight against Kinshasa.

Q. Thank you very much. On photograph 5, on the same page, the
following is written: "The UPC is fighting for a radical change of the political system
in Congo and is fighting for a democratic regime or system founded on political ethics
and moral values likely to guide the Congolese people towards a better destiny."

And if you turn over the page, before I ask you my question; that is, if
you turn to page 2.2, "The Structure of the State," and I will quote the first paragraph
of that point 2 on the form of the state, and I quote, "The UPC opts for the
organisation of a federal-type state, with the purpose of granting considerable
autonomy to the federal states and to hand over more political, economic, cultural,
financial and social powers to the grassroots in order for them to carry out their
development.”

Mr Witness, to your knowledge, was the Kinshasa government then and
now instead in favour of a unitary state?

A.  Yes.

MR FOFE: Your Honour, we will stop there for now and we would
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like to request the Chamber to give an evidence number to this document.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, please,
and the court usher, please hand this document back to the Prosecutor.

THE COURT OFFICER: OTP-0106-0169 shall be given EVD number
EVD-D03-00065 and is admitted as a public exhibit.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam
Court Officer. We do not have any oral decision to hand down tomorrow so,

Mr Fofé, you will have the time allocated tomorrow, but you have to conclude your
cross-examination tomorrow.

MR FOFE: (Interpretation) Yes, indeed, your Honour, we will
conclude tomorrow.

And thank you, Mr Witness, for your contribution.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr Fofé.

It would even be better if we have the time for the re-examination, and we will be able
to thank the witness tomorrow for his contribution.

I will remind you once again about what we said at the beginning of this
hearing this morning about the photographs. Mr Prosecutor, and all the other
parties, you have received photographs. You should contact the Defence teams and
try to determine whether, when the time comes, we will use the photograph of 2007.
You will tell us what you think, because we have very little time left. And I refer
you once again to Regulation 46 which regulates the conduct of video links under the
strict control of the Registry, which is the neutral organ of the Court responsible
for ensuring that everything takes place under the best conditions.

We are going to go back into closed session to allow the witness to leave.

Thank you, Mr Witness, for your contribution this morning, and thank you to all the
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2 (Closed session at 1.27 p.m.)
3  (Expunged)
4 (Expunged)
5 (Expunged)
6 (Expunged)
7 (Expunged)
8 (Expunged)
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12 (The hearing ends at 1.30 p.m.)
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16  *Page 13 lines 7 to 9.
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