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Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 1
Questioned by Mr. Macdonald (Continued)

1 International Criminal Court

2 Trial Chamber II - Courtroom I

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial hearing

9 Thursday, 10 November 2011

10 The hearing starts at 9.04 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

15 Good morning to everyone. Good morning, accused persons.

16 Mr. Prosecutor, you can now continue with your cross-examination.
17 (The witness takes the stand)

18 MR. MACDONALD: (Interpretation) Thank you, Mr. President,
19  your Honours.

20 WITNESS: WITNESS DRC-D03-P-0707 (Resumed)

21 (Witness answered through interpreter)

22 Questioned by Mr. Macdonald: (Continued)

23 Q. (Interpretation) Good morning, Mr. Ngudjolo.

24 A. Good morning, Mr. President; good morning, your Honours. I would
25 like to apologise for everything that happened yesterday. I was not able
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to keep back my emotion. I will try to make an effort today. Thank you.
Good morning, Mr. Prosecutor.

Q. This morning, Mr. Ngudjolo, I would like to come back to the
document which was admitted at the ending of the hearing yesterday, that
is EVD-OTP-00283, and that is tab 12 of the report of the
7th of June, 2001. I would like to ask that document to be displayed --
displayed on the screen once again, and maybe the hard copy should be
presented to you once again and that will enable us to facilitate the
questions.

PRESIDING JUDGE COTTE: (Interpretation) Please make available,
Court Officer, the hand-written version and the typed copy.

And, Court Usher, please retrieve those copies from the
Prosecutor.

And, Court Officer, please have that document displayed on the
screen.

MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, you do agree with me that the

17th of June, 2004, which is, of course, closer to the events that you were
dealing with at the time, in March to July 2003, the 17 of June 2004 is, of course —
much closer than the date on which we are today; isn’t that
correct?

A. Yes.

Q. You do agree with me that as time goes by, inevitably as one gets

older memory starts becoming deficient or defective; is that correct?

A. Itis possible not to forget.
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Q. You do also agree with me that in the document that you have in
front of you, you stated there that you had gone to Beni in June; is that
correct?

A. I'went there in June, but, Mr. Prosecutor, I have to be specific.

I left on the 30th of May, and since I went there on foot, I spent
almost one week on the way, and I arrived Beni in June, because in the
document I'm not very clear.

Q. Yes, indeed. Itis clear, it is correct that in your interview
record you are not very specific. You mentioned the month of June as the

time when you went there. That is, you merely mentioned the month; isn't
that correct?

A. Yes, indeed, but I had left on the 30th of May, 2003, and we were
almost into the sixth month if you look at it carefully.

Q. You also agree with me that you stated having returned to Bunia
around the 20th of July, isn't that correct?

A. Yes. This is a way of putting it, but I did return on the
20th of July, 2003.

Q. This means that you also gave an approximate date for your return
trip, because you say on around that date; isn't that correct?

A. Mr. Prosecutor, please remember one thing: When I was being
questioned, I was answering in Lingala, and the person taking down notes
was doing so in French. My answers were in Lingala. Maybe that explains
this difficulty.

Q. But yesterday, Mr. Ngudjolo, I read out the interview record

stage by stage with you. I asked you whether the contents were accurate
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and you said yes. Do you remember that?

A. Mr. Prosecutor, I cannot deny what is written, but what I'm
telling you is that I was speaking to this person in Lingala, and the
person was taking down notes in French.

Q. That is indeed what is in the document that we all have. I will
go back to a segment that you mentioned on your second day, because we
are talking here in November 2011, therefore more than eight years after the
events, and you are giving specific dates that you went on the

30th of May, 2003, and you returned on the 20th of July, 2003. You told
us that on the first day and on other occasions.

Let me refer back to transcript 328, page 2, of the second day, and I believe that on that
day you made a mistake regarding the date on which you went on your trip.
Page 2, lines 21 to 22, and I will read out your answer:

"As I said yesterday, on the 30th of May, 2003, I went to Beni.
I returned to Kambutso on the 20th of July, 2003."

That is what you told us at that time, but later on in
transcript 329, page 55, line 15, you were speaking once again about your
trip to Beni, and you said the following -- in that extract, you stated
that on the 8th of May, the minister of human rights,
Professor Ntumba Luaba had travelled to Bunia. He handed over an amount
of $10.000, amongst other things, to the armed groups, including the
FNI/FRP], and that after that, on line 15, and I quote you:

"In the month of June, I went to Beni."

You did not mention that you left for Beni on the 30th of May,

but you said the same thing as in your interview statement by talking
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1 about June. Do you remember saying that in this courtroom, Mr. Ngudjolo?
2 A. Mr. Prosecutor, when I talk about the month of June, you have to

3 bear in mind that I left Kambutso to go to Beni, and I spent almost one

4 week on the way. I arrived in Beni in June. That is why I said that I went
5 there on June, but I had left on the 30th of May, 2003, for Beni.

6 Q. Mr. Ngudjolo, there is something else that I would like to point

7 out. Iread out page 2, lines 21 and 22, of transcript number 328, and

8 you said you had returned to Kambutso, but in your statement you stated
9 that you returned to Bunia. Is that also an error?

10 A. No. This is what happened. I returned from Beni to Kambutso. I
11  left Beni. I passed through Bunia before going to Kambutso.

12 MR. FOFE: (Interpretation) Mr. President, it's just to point

13  out that on page 5, lines 15 to 17, when Mathieu Ngudjolo was answering
14  the Prosecutor's question, he specified the means that he used from

15 Kambutso to Beni. He said that he went there on foot. It is not in the

16  transcript, but it is important.

17 MR. MACDONALD: (Interpretation) That was mentioned yesterday or
18 the day before.

19 PRESIDING JUDGE COTTE: (Interpretation) This is something that
20 has already been mentioned to the Chamber by Mr. Ngudjolo, and he

21  reiterated it this morning.

22 I have a small problem with my transcript, and I wanted

23  assistance for restoring the page and line numbers. Thank you.

24 Mr. Prosecutor, I'm sorry. Please proceed.

25 MR. MACDONALD: (Interpretation)
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1 Q. Mr. Ngudjolo, you described us -- to us the circumstances of your

2 trip to Beni. You said that you travelled with some people, including a

3 group of the APC, your body-guards. That was on the first day of your

4  cross-examination, Tuesday, page 25, lines 1 to 20, transcript 330. I

5 asked you questions on that, and that was one of the preliminary

6 questions of the cross-examination.

7 MR. MACDONALD: (Interpretation) And at this stage, with your

8 leave, your Honour, I would like to call up document EVD-OTP-00206, and
9 specifically paragraph 90. This document is in tab 28. For the

10 Court Officer, paragraph 90 is on page 0294. That is DRC-OTP-0129-0328,
11  page 0294. We will call it up on the screen. Unfortunately, it is in

12 English.

13 COURT OFFICER: Your Honour, please press “PC1” to view that

14 document.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

16 Can you see that document, Mr. Ngudjolo?

17 THE WITNESS: (Interpretation) Yes.

18 PRESIDING JUDGE COTTE: (Interpretation) Very well. Can you see
19  paragraph 90?

20 MR. MACDONALD: (Interpretation)

21 Q. Iwill read it out to you, Mr. Ngudjolo.

22 A. Yes. I can see it.

23 Q. I'will read it slowly. This is not intended to incriminate

24 Mr. Katanga, far from it. I can see that my learned friend Mr. O'Shea is

25 on his feet. Each time the name Germain Katanga is mentioned here, the
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Prosecution is attacking or challenging the credibility of this
particular witness, not incriminating the co-accused, Mr. Katanga.
PRESIDING JUDGE COTTE: (Interpretation) Mr. O'Shea, very
briefly, because we noted that the Mathieu Ngudjolo Defence team was very
vigilant with regard to this document, and you were also attentive.
MR. O'SHEA: I'd just like to outline that it's not -- it's not
purely a question of whether the name of Germain Katanga is mentioned or
not. It's a question of whether the document can be employed to
incriminate Mr. Katanga through Mr. Ngudjolo.
Now, it may very well be that my learned friend is attacking the
credibility of -- of this particular witness at this stage, but he
appears to want to read out, if I'm not mistaken, paragraph 90, if
I've -- if I've correctly understood. And if -- if he reads out
paragraph 90 in its entirety, there is indeed incriminating material
within paragraph 90. So what I suggest that my learned friend does is
that he asks some preliminary questions of Mr. Ngudjolo so that he can
cite the specific sentences within paragraph 90 that he wants to put to
Mr. Ngudjolo for the purposes of attacking his credibility. That would
appear to be a more appropriate course procedurally, anyway. If one
wants to attack a witness's credibility through a passage, it seems to me
that it is more appropriate rather than reading the passage line by line
from beginning to end to get the views of the witness first and then
confront the witness with those parts of the passage which are
inconsistent with what the witness says. Because the first line of

paragraph 90, while it doesn't mention the name of Mr. Katanga, might,
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and I don't pre-empt what views the Chamber may take at the end of this
case, but might conceivably be employed to incriminate Mr. Katanga.
So I understand fully what my learned friend is trying to do and
I don't want to interfere with his ability to do it properly, but I
suggest that it may not be necessary to read every line of paragraph 90
to the witness before he attempts to invoke the lack of credibility of
the witness.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. O'Shea.
We do remember that during his examination-in-chief, Mathieu Ngudjolo
did not incriminate Mr. Katanga. This means that in his
cross-examination, the Prosecutor should be very prudent.

Mr. Prosecutor, you wanted to read the entire paragraph 90. You
have heard what Mr. O'Shea has said. You started by saying that you did
not intend to incriminate Mr. Katanga, which is a very wise position.

You could present the document to Mr. Mathieu Ngudjolo, and you heard
Mr. O'Shea. We should not have incoherent proceedings today, so each
time that we refer to a document, we should be vigilant as to whether it
has been objected to by the Defence team of Mr. Katanga. Please proceed.

MR. MACDONALD: (Interpretation) Thank you, your Honour. When a
representative of the OTP stands up to indicate why a document is being
used and states clearly that it is not to incriminate Mr. Katanga, it is
his word. It is his word that has been given.

MR. O'SHEA: Just to make it clear that I'm not, in any sense, alleging bad faith.
I take Mr. Macdonald at his word..

What concerns me is the potential answers of Mr. Ngudjolo
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to the questions which are put. So if a line which is potentially
incriminating to Mr. Katanga is read to Mr. Ngudjolo, I don't know what
Mr. Ngudjolo's going to say. He's not my client. So it -- it's not in

the least because I doubt the word of my learned friend. My -- my -- the
word of my learned friend is golden. If he says that that's his intention, I
believe him.

MR. MACDONALD: (Interpretation) Well-noted. I will continue.

PRESIDING JUDGE COTTE: (Interpretation) Please go ahead.

Mr. Kilenda.

MR. KILENDA: (Interpretation) Mr. President, as far as we know,
the entire document was not admitted into evidence, and the paragraph
that the Prosecutor wanted to use is not included based on the
information that we have. Yesterday, Mr. President, you accepted in
principle that the French translation of this document should be
produced, and we would like to have that document in the case file. The
Prosecutor, who wanted to translate paragraph 90 of the document, is not an
accredited translator.

PRESIDING JUDGE COTTE: (Interpretation) If we have the
possibility of having a French version, that will be very welcome. For
the time being, the Prosecutor will refer to paragraphs or sentences in
that paragraph, and he will read it in English. We will have
interpretation, which we have had from the beginning. It is true that
this UN report was at least partially discussed and partially admitted
during the testimony of Witness 0317, I believe. So this document is not

entirely new to the Chamber, even though when Witness 0317 testified not
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1 all the paragraphs were admitted.
Please proceed, Mr. Prosecutor, and based on your questions, we
will be able to see what Mr. Ngudjolo will contribute.
MR. MACDONALD: (Interpretation) We would like to provide the

French version very fast, but it has to be disclosed through Ringtail for that

2

3

4

5

6 document to be in eCourt. This afternoon a French version will be handed

7 over to our learned friends, and tomorrow the French version will be in eCourt.
8 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

9 MR. FOFE: (Interpretation) There is an issue of principle here where it concerns the
10 paragraph of this document.

11 MR. MACDONALD: (Interpretation) The entire report was admitted
12 on the 8th of December, 2010.

13 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, please
14 continue.

15 MR. FOFE: (Interpretation) Regarding the paragraphs of this

16 document that might not have been admitted into evidence, and I'm using
17  the conditional now considering the reaction of the Prosecutor, in case

18 all the paragraphs of the report had not yet been admitted into evidence,

19  Mr. President, it would be difficult to ask Mathieu Ngudjolo questions on
20 paragraphs that might not have been admitted. I'm using the conditional
21  here. So we are going to verify. If some paragraphs were never assigned
22 EVD reference numbers, and given that Mathieu Ngudjolo is not the author
23 of this document in principle, it would be difficult to ask him questions

24  on those extracts. So I'm appealing to the Chamber to find out, to

25  cross-check whether all the paragraphs were admitted. That would be
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nice. Otherwise, my concern is important. Thank you.

MR. MACDONALD: (Interpretation) Mr. President, I have
information here. I think I spoke a bit too fast. It was not all the
paragraphs that were admitted. I would like to make a submission on this
point, your Honour, because there was a photograph yesterday which was a
photograph of a child soldier, and this is a recurrent problem, and
whenever the Prosecutor confronts the witness with a document that is not
in evidence, then we are stopped. That is an important point.

There was a Trial Chamber I decision on disclosure obligations,
why disclose on what -- what can the documents be used for.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, I do
not think that everybody is creating obstacles for you. Each party and
participant has their responsibilities, and the procedure has to be
followed rigorously. Subject to verification, it seems that paragraphs
1,43, 64, 67,71, 74, 84, 87, 138, 143, 146, 147, 149, and 150 were
admitted as well as the additional paragraphs. It appears that paragraph
90 was not admitted. I believe this is now clear.

It would have been, of course, preferable -- you did, of course,
disclose to us all the documents that you wanted to refer to during your
cross-examination, and you have to be very specific about the paragraphs that
you need to refer to when it is a long document. In the particular case,
if this paragraph 90 was not admitted during the testimony of Witness 0317, we
are not going to refer it now. Please proceed.

MR. MACDONALD: (Interpretation) With all due respect...

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, please
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proceed. Prosecutor, please proceed.

MR. MACDONALD: (Interpretation) Your Honour, I respect your
decision, but at this point we submit, with great respect, that a
cross-examination, as you have pointed out, as you did this yesterday, is not limited...

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, I am asking
you to continue with your cross-examination and set aside paragraph 90.
If you want to refer to it, then find other paragraphs which may be
useful to you. But for the moment, please proceed.

MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, I would say that the only reason for you here now
saying before this Court that you -- that on the 30th of May, 2003, that
you left Kambutso to go to Beni, the only reason is to avoid any
involvement in the attack on Tchomia which occurred on the
31st of May, 2003, and in Kasenyi on the 11th of June, 2003, two attacks
where a number of civilians died at the hands of attackers from
Bedu-Ezekere.

A. That's not what happened, Prosecutor. I don't know anything
about that attack. Isaid I left on the 30th of May, 2003, and I was
going to Beni, and I didn't know anything about them.

MR. MACDONALD: (Interpretation) Now we have document
EVD-OTP-00206, paragraph 84 and paragraph 85, which have been accepted,
as we've understood.

PRESIDING JUDGE COTTE: (Interpretation) Yes, it was, from 84 to
87. I'should have pointed out it's from paragraphs 84 to 87 that were

accepted.
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Please proceed, Prosecutor.

MR. MACDONALD: (Interpretation)

Q. Ishall read paragraph 85:

(In English) "On 31 May 2003, Tchomia -- Tchomia was attacked
around 5.00 a.m., and the operation lasted until 1.00 p.m. The attackers
allegedly from Zumbe and Loga approached the town from three directions.
Attacked first the military camp and then the civilian population using
grenades, rifles, mortars, spears, machetes, and axes.

They spoke Kiswahili, Kilendu, and Lingala."

(Interpretation) Mr. Ngudjolo, it is a fact that on the
31st of May, 2003, there was an attack on the village of Tchomia, an
attack where a number of civilians died. You'd at least agree with that,
wouldn't you?

A. No, I don't agree with you, because I know that I was travelling
to Beni at that exact time.

Q. At the time of that attack, in the same paragraph we have listed
some 96 persons killed and around 30 patients who were killed in the hospital in
Tchomia. Mr. Ngudjolo, isn't it right to say there was attack on
Tchomia on the 31st of May, 2003, regardless of where you were? Did you
know that there had been attack on Tchomia on the 31st of May, 2003?

A. No, I didn't hear about that attack. I heard about the attack on
the 15th of July, 2003.

Q. Mr. Ngudjolo, isn't it also right to say that there was also an
attack on Kasenyi on the 11th of June, 2003, and there again a number of

civilians were killed and people were killed in the hospital, and not
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only that, but there were women and men who were abducted and taken to
Zumbe? Do you remember that?

A. Prosecutor, there are a number of dates of the attacks in Ituri
which I don't remember. There were things I heard about here, and I
didn't know anything about them when I was in Bunia, at least I don't
know anything about what you're talking about.

Q. Do you remember yesterday when you said you were surrounded, and
you said there were attacks in Bogoro, Mandro, Tchomia, Kasenyi? You
even mentioned Nyakeru. Isn'tit right to say that Tchomia, the 31st of

May, Kasenyi, on the 11th of June, 2003, Mandro on 4 March, like Bogoro on
—24 March were all sites that were

attacked by you, by your men, by your group out of revenge for the
suffering that had been inflicted on you in Bedu-Ezekere during all those
months in the autumn of 2002 up to the 24th of February, 2003.

A. Tomy knowledge, what happened when I was in Zumbe, what I heard about,
but what I don't know about, I really don't know about it. I am not the
Lendu leader. And Lendu are not just in the Ezekere groupement. They're
everywhere.

Q. You just pointed out, as you did yesterday, you said that on the
15th of July there was another attack on Tchomia, and on the 23rd of July
there was another attack on Kasenyi.

Mr. Ngudjolo, on the 17th of June, 2004, when you met the people
from the OMP and were questioned about the incidents of 15 July 2003, didn't they
see you because at the time you were the chief of the general staff of the

FNI at the time, as is stated on the court record; isn't that right?
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A. Prosecutor, the alliance did not last for long. When I became a member, I didn't
have any control over all those people. Taking the example of the vehicle of the NGO
Coopi. This vehicle was never returned. If I had had real control, Cobra would have
obeyed my orders and he would have returned the vehicle. Now, don't think that the

FNI was organised and that there was real organisation and co-ordination.
I previously said here, if they were referred to as fighters or
soldiers, it was due to the circumstances. They were very
disorganised, Prosecutor.
Q. Mr. Ngudjolo, on the 15th of July, 2003, when Tchomia was
attacked, now, you'd agree with me when I say that there were people who
were abducted on the 15th of July, 2003?
A. No, I don't agree with you. I couldn't know, because I was in
Beni, Prosecutor.
Q. Okay. But when you came back from Beni, Mr. Ngudjolo, isn't it
right to say that you promised to release the hostages who were abducted
during the attack on the 15th of July, 2003? Didn't you promise that to
the MONUC representatives and to other people, to representatives of the
United Nations mission which was in Ituri, which was in Congo at the
time?
A. No, that's not what I told them.
Q. What did you tell them then?
A. Nothing at all.
MR. MACDONALD: (Interpretation) If I may have a moment, please. I would like to
cite evidence with an EVD number, which is tab number 5. It's EVD-OTP-00208 -- 218,

and it was one document which has been admitted via bar table motion.
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PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you know,
as you have read it, that for this document Mr. O'Shea has also shown
that he is extremely attentive. You have the floor.

MR. FOFE: (Interpretation) Excuse me, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) You, too, said that you
had objections, and you said you had objections because the document was

not sighed by Mathieu Ngudjolo. That's --

MR. FOFE: (Interpretation) That's it, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Well, we shall let the
Prosecutor ask his questions. It'sa MONUC document. It has an EVD
number, and we shall find out what probative value it has and can be
given to it. And it's clear that Mathieu Ngudjolo will not have to speak
on anything related to Germain Katanga in this document, and the
Prosecutor will ensure that that's the case. At the moment, this is
cited as a document between the Prosecutor and Mathieu Ngudjolo.

Prosecutor, you have the floor.

MR. MACDONALD: (Interpretation) Thank you, your Honour. Could
we display the document. No, I would not like it to be displayed. It's
not necessary. I shall read a passage which is on page 2 of the
document. It's DRC-OTP-0005-0277, and it's paragraph number 6, and the
heading is "MONUC Activities."

Q. Now, Mr. Ngudjolo, at this point it was meeting of the

consultative committee of the armed groups, the famous CCGA. And what I
am specifically interested in, and I'll come straight to the point here,

is that after the CCGA meeting which was held between the 22nd and the
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1 24th of July, 2003, after that there was a joint statement made. It was

2 for peace and reconciliation, and you made this statement with

3  Chief Kahwa of PUSIC, and according to this MONUC document, you did it as
4  the chief of general staff of the FRPI, and at that time you had promised to

5 release the hostages who had been taken, or the persons who had been

6 taken hostage during the attack on Tchomia on the 15th of July, 2003.

7 Does this refresh your memory, Mr. Ngudjolo?

8 A. Prosecutor, what I know is this: We were at a meeting,

9 Floribert Ndjabu, Chief Kahwa, and some of the UPC members and myself.
10 During the meeting, Chief Kahwa said that Tchomia and Kasenyi had been
11  attacked -- had been attacked with FNI troops. If I'm not mistaken,

12  General Thonier was with us, and if it wasn't him, it was Colonel Laurent Banal.
13 And he asked us specifically to go to Tchomia to see what had happened
14  because, according to him, we were going through a peace-making process.
15 Ididn't know anything.

16 The next day, General Thonier gave us soldiers, French

17 soldiers, and MONUC gave us a helicopter and we went to Tchomia and
18 Kasenyi to see what had happened. That's it. That's what happened,

19  Prosecutor. And as alleged, they alleged it was FNI members, but we

20 found something else. It wasn't what they said. So there was,

21  therefore, great confusion.

22 Q. Mr. Ngudjolo, last question on the subject then we'll go on to

23 something else. Isn'tit right to say -- excuse me. I shall rephrase

24  the question.

25 Do you have an explanation or do you know of any events which
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would explain why the MONUC would have said that you had promised to
release the hostages? Is there any information which you could provide
to the Court to explain why the MONUC would have made the mistake or
would have indicated this by mistake, according to your story, why they
would have said this in the report?
A. Prosecutor, when MONUC draw up -- drew up the report, I was not
there. I can only testify to what I saw.
During the meeting, it was said that there were people from Zumbe
who were members of the FNI who'd attacked Kasenyi and Tchomia, but when
we arrived, we saw something else.
Now, your Honour, I don't want to go into the detail, because I
don't want to say anything here to incriminate Germain, so I'm going to
stop on that point here. Now, everything which was said in Kisenyi
and what we saw and heard, Chef Kahwa, Chief Kasembo, Muhito,
Colonel Laurent Banal, there were the humanitarian workers, and there
were French soldiers and myself were all there.
Q. Mr. Ngudjolo, now, forget about Germain Katanga. That wasn't
what my question was. In your answer you've repeated what you said
before, and you state “Yes, no, but if I speak about Mr Katanga, at this time, I ...
cannot I cannot give all the truth because I'd incriminate Mr. Katanga. But that
wasn't what my question was. I'll ask you another question.
The report says: (Speaks English) “A joint declaration
on peace and reconciliation was delivered by FRPI
Chief of Staff Ngudjolo and Chef Kahwa of PUSIC."

(Interpretation) Is that true what's stated in the MONUC report
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1 here? Isthat true as you remember things? Did you make a joint

2 declaration on peace and reconciliation with Chief Kahwa?

3 A. No, Prosecutor. Floribert Ndjabu and the FNI president were

4 there. Now, if reconciliation had to be done, it was with him.

5 How could I take the initiative to have reconciliation with Chief Kahwa,
6 who was the chief of a political and military movement, whereas our

7 movement had its own president who was present there? It was Mr. Ndjabu.
8 Q. Okay. Mr. Ngudjolo, I shall change the subject, but I'm going to

9 continue referring to this same document. In the course of this third

10 CCGA which was held from the 22nd to the 24th of July, 2003, in Bunia,
11 you met Witness P-12, didn't you? He was present then, wasn't he?

12 A. There were a number of people, members of PUSIC, members of UPC.
13 He may have been there, but I don't remember it, but it's possible. He
14 may have been present. I remembered Chief Kahwa very well.

15 Q. How many times have you met Witness P-12 in the course of your
16 life? An approximate answer would be enough.

17 A. The first time he and I met was on the 30th of March, 2003, at

18 Candip radio, and after that I used to see him, and at the meeting for

19  the commission for pacification in Ituri, and aside from those cases, I

20 can't remember any other events.

21 Q. Mr. Ngudjolo, the attack on Kasenyi on the 11th of June, 2003,

22 now, despite your story is that you were in Beni, regardless of that,

23  isn'tit right to say that you heard that a number of women had been

24  abducted during the attack?

25 A. No, Prosecutor, no.
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1 Q. So this is something entirely new. Am I telling you this story

2 for the first time here today? Is that what you're saying? You can

3 answer simply yes or no. Then we'd move ahead a little faster.

4 A. No.

5 Q. Isn'titright to say that you knew perfectly well that those

6 women had been taken to the Bedu-Ezekere groupement?

7 A. No.

8 Q. Isn'titright to say, Mr. Ngudjolo, that with the third meeting

9 of the CCGA, Witness P-12 went to see you and asked for those women to
10  be released? And MONUC also went to see you to ask for those women to be
11 released. Do you remember that, Mr. Ngudjolo?

12 A. No, Prosecutor.

13 Q. Mr. Ngudjolo, we were talking about child soldiers. Let's now

14 talk about sexual abuse of women and young girls and children. Is it not
15 correct to say that this was a phenomenon that you had personal knowledge
16  of? It's not just something that is unknown to you.

17 A. Prosecutor, I'm Mulendu. Things like that don't happen with us.

18 If it were possible somewhere else, perhaps, but I never witnessed such

19  things.

20 Q. Let me remind you of the final report of the commission on

21  pacification of Ituri, which is at tab 23. We don't necessarily need to

22 show it, but I'm referring to 0278 and 0279, reference numbers at the

23 bottom of the page. These are documents that you signed where there is
24  acknowledgement of the existence of that phenomenon, and through that
25 agreement, there's an attempt made to protect the women and young girls
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1 from sexual violence. Do you remember that in the context of the work of
2 theICC--

3 THE INTERPRETER: Interpreter's correction: In context of the

4 commission for pacification in Ituri.

5 MR. MACDONALD: (Interpretation)

6 Q. Are you aware of this or do you have no knowledge of it?

7 A. Prosecutor, the CPI report is a very hefty document, and I don't

8 remember everything by heart.

9 Q. Mr. Ngudjolo, would you not agree with me that it's not the first

10  time that you hear about women, young girls being raped in the context of
11  war, in the context of the combat? That's something that you knew about,
12 didn't you? It's not something that you're hearing about for the first

13 time; is that not correct?

14 A. Prosecutor, perhaps there were rapes, but I already told you that

15 Inever witnessed such things. That's what I've told you.

16 Q. Not only were there rapes, as you know full well, but there were

17  also cases of abduction, kidnapping of those women and young girls, and
18 they were forcibly married off. That is also a phenomenon that you knew
19 about, did you not, Mr. Ngudjolo?

20 A. Prosecutor, you should be aware of our culture and civilisation.

21  When there's a marriage, you pay a dowry. If that is not paid for, it is

22 given. We are aware of the value of a woman.

23 Q. Mr. Ngudjolo, you're clearly an intelligent man. You're clearly

24 aneducated man. You worked as an official of the Red Cross. You

25 trained and studied to become a nurse. I'm sure that in your experience,
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1 in your work, you were aware of the existence of that phenomenon; is that
2 not correct, Mr. Ngudjolo?

3 A. I'm not contesting the fact that there were rapes, I'm not saying

4  that there were no rapes, but I'm saying that personally I never saw any.

5 Inever saw a rape.

6 Q. Very well. Let's come back to Commander Faustin and Bahati. You
7 said that they went to Zumbe; is that not correct? In other words, that

8 Commander Faustin and Bahati left Zumbe to go to Songolo? I think you
9 told us about that yesterday. Do you remember?

10 A. Yes.

11 Q. Isitnot correct to say that Commander Faustin, accompanied by

12 Commander Kandro, that you, yourself, had already met in Songolo, and the
13 Ngiti and Lendu combatants attacked Nyankunde on the

14  5th of September, 2003 (sic)?

15 A. Prosecutor, I know that there was the battle of Nyankunde on the
16  5th of September, 2003 (sic), but if you want to reduce all of the

17  fighting in Ituri to inter-ethnic fighting, that would not bring out the

18 truth. The Lendu were in the Walendu-Bindi collectivity. If Lendu went
19  to fight in the Nyankunde battle, well, I don't know. According to the

20 information that I obtained subsequently, I learned that Kandro,

21  Major Faustin, and other APC men came from Beni going down the

22 Komanda road. They went off to fight in Nyankunde. I did learn that,

23 and I heard that there were people killed.

24 MR. FOFE: (Interpretation) Just to clarify things, if I may,

25 both in the question put by the Prosecutor and in the answer given by the
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1 witness, the date is indicated as being the 5th of September, 2003. I

2 think that's a slip of the tongue. It is 2002.

3 MR. MACDONALD: (Interpretation) Indeed. 5th of September,

4 2002. Thank you, Professor Fofé.

5 PRESIDING JUDGE COTTE: (Interpretation) Thank you. The

6 correction will be made to the final version of the transcript. It's the

7  5th of September, 2002, twice over, lines 18 and 20 of page 24.

8 MR. MACDONALD: (Interpretation)

9 Q. Isitnot correct, Mr. Ngudjolo, that you heard and you knew that

10 there were several victims, several civilians, who were killed during

11  that attack, and certain reports indicate that there were more than 1.000
12 of them, even as many as 1.200? But you know that, don't you? Several
13 hundreds of civilians lost their lives during that attack; is that not

14  correct?

15 A. Prosecutor, that is something that I learnt.

16 Q. Isitnot correct to say that you also learnt, and it's a

17 well-known fact in Ituri, that the hospital was ransacked and there were
18 patients, civilians, who were in that hospital who were executed; is that
19 not correct?

20 A. Prosecutor, I don't know all of the details about the Nyankunde

21 battle, but I do know that the Nyankunde hospital was destroyed, because
22 I--when I went to Beni, I went through Nyankunde. I knew. And when I
23 went through Nyankunde, I no longer recognised the place. The hospital
24  had been destroyed, and all of the goods and property there had been

25 taken off by the APC to Beni. And if you look for further information,
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1 you'll be told that there is the Nyankunde 2 hospital which is in Beni, they
2 opened another one in Beni. If there were patients who were there, it's

3 very possible that those people were killed, those patients were killed,

4 butI heard that the hospital had been destroyed, and I saw it with my

5 own eyes when I went through that place, when I went by it in June 2003.
6 Q. But before 2003, you heard the reports on the radio, whether it

7 was Radio Candip or another. From where you were in

8 Bedu-Ezekere, you heard about that attack, that massacre, did you not?

9 A. Yes. Mention was made of this on the radio. Prosecutor, if it

10 were up to me here, the International Criminal Court, investigation

11 should be carried out into what happened in Nyankunde, but I just don't
12 know. I don't know what your strategy is or what is your investigation
13 policy. ButI think if you are going to carry out investigations, you

14  should start with Nyankunde. That's my opinion.

15 Q. Mr. Ngudjolo, Bahati de Zumbe, who had left with Commander Faustin, is
16  that not correct that he took part in that attack against Nyankunde and
17  that you knew that full well, given that you told us that you saw him

18 again at the Bedu-Ezekere groupement after he had travelled up with

19  Faustin for his trip with Chief Manu? That was at the end of October.

20 A. No, Prosecutor. We never had discussions with Bahati about the
21 Dbattle of Nyankunde, but if he was there at the time, he may have been
22 involved in the battle, but I had no information about that.

23 Q. You also learnt that the attack on Nyankunde was a revenge attack
24  because of the attack on Songolo a week before that, is that not correct,
25  the 30th or 31st of August, 2002? I don't recall the exact date, but I
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1 know it's either 30th or 31st. And there again, there were several hundred

2 people were killed, civilians, Ngiti, Lendu, men, women children, fathers,

3 mothers.

4 A. No, Prosecutor. I don't know. I don't know if it was a

5 revenge attack. But, Prosecutor, what you have to know is that as of the

6  9th of August, 2002, when we chased out Lompondo, the war was continuing

7 between the APC and the UPC. The UPC was supported by the UPDF. It

8 wasn't revenge. It was the Mongbwalu battle that pitted the UPC against the APC.
9 There was also Mahagi, Aru, Djugu. There was fighting pretty well everywhere.
10 It wasn't an act of revenge. What was being done was an operation to

11  dislodge Major Lompondo, and it was happening everywhere. And the UPC was
12 attacking those men everywhere.

13 Q. But, as far as you know, to attack Nyankunde was not in the interest of the
14 APC but of Kandro and all the Ngiti, the Lendu of

15 the Walendu-Bindi as reprisals for the Songolo attack; is that not

16 correct, Mr. Ngudjolo? That was the real reason, wasn't it?

17 A. No, that's not right. Because after the battle in Nyankunde, the

18 APC occupied Nyankunde. They were occupying Nyankunde because it was in
19  their interest to do so.

20 Q. Everything was looted, wasn't it? Everything that could be

21 looted was looted; isn't that correct, Mr. Ngudjolo?

22 A. Things were looted from the hospital and taken up to Beni. It

23 was the APC taking all of those things.

24 Q. Very well. You've heard Mr. Katanga's testimony on that, and

25 that's what you're repeating here before this Court.
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A. No, that's not correct, Prosecutor. That's not true. I went
from Zumbe to Beni, and I went up to Oicha and I found a
nurse, one of my colleagues. Sengi was his name. We worked
together at the hospital of Rwankole, your Honour. I found him at the Oicha
hospital. My mother-in-law, second point, my mother-in-law, when she was
ill, I took her up to Beni. That was in August 2003. So she was being treated
in Nyankunde 2 in Beni. All that was
looted from the Nyankunde hospital was taken up to Beni and Oicha. They
opened a hospital up there. It's the APC men. And it's within that
hospital that my mother-in-law was treated. She died there, and I buried
her in Beni. That's where I got that information. I'm not repeating
what Germain said here.

Q. Okay. Let's come back to Bogoro, Mr. Ngudjolo. You studied in
Bogoro, didn't you? That's where you played as a child, as a
youngster; is that not correct?

A. No. That wasn't where I played as a child. I went there to
study. Ilived in Kotoni.

Q. Mr. Ngudjolo, you -- let me just say in passing that you said
you'd studied there as a -- as a youngster. You went to primary school
there. If I'm not mistaken, it was when you were repeating your last
year of primary school. This is a way of putting it. And I see you're
now denying that when you were young, round about 12, 13, that you played
in Bogoro. Is that what you're saying in your answer?

A. I'mnot disputing that. At primary school, there's a play time,

and during the break, during play time, pupils go out and have fun, but
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the way you put your question meant that I went to Bogoro just to play,
and that's why I answered in the way I did previously. But I was there
at the Kavali -- Kavali primary school.

Q. Isitnot correct, Mr. Ngudjolo, that at the end of 2000, early
2001, before the 9th of January, 2001, incident in Katoni, that it was
the APC that was in Bogoro; is that not correct? Because they had set up
camp in the Athénée in Bogoro. Do you remember that? At the end of
2000, early 2001, before the Katoni attack on the 9th -- the 9th of
January attack that you referred to, and it was only after that attack
that the UPDF went to settle in Bogoro; is that not correct? Am I right
in putting that to you?

A. No, that's not correct. At that time, the UPDF was in Bogoro,
Prosecutor, and the APC was there. That's what it was.

Q. Isitnot correct to say, Mr. Ngudjolo, that the
24th of February, 2003, attack was not the first attack on Bogoro; is
that not correct? Prior to that there had been others? Would you not
agree with me?

A. Ithink we've followed all of those facts here.

Q. If you think we followed all those facts, then you would agree
that on the 9th of January, 2001, there was an attack on Bogoro; is that
not correct, Mr. Ngudjolo?

A. Thatis not correct.

Q. Well, I'm not going to read this passage out, but I'm going to
quote my sources. 327, page 49, page 50, you referred to the attack of

the 9th of January, 2001, on Katonie, and you said by the
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Ugandans or UPDF. In the morning you left Katoni to go to Bunia by bike;
isn't that correct?

A. Thatis correct.

Q. Mr. Ngudjolo, is it not correct to say that following the attack
on Katoni because the UPDF wasn't on its own, is that not correct, in that
attack against Katoni? You forget to mention that there were Hema forces
from Bogoro who attacked Katoni;
is that not correct? The UPDF wasn't on its own. They had help. And
it's following that that the Lendu from Bedu-Ezekere went to attack
Bogoro on the same date, 9th of January, 2001; is that not correct,
Mr. Ngudjolo?

A. Prosecutor, that is not correct.

Q. Curiously enough, during another attack, you tell us that you got
on your bike -- you work in Katoni. But you were still studying
At the same time, you went up to Bunia some 20 to 25 kilometres
away for your studies, and you did that morning and night; is that not
correct?

A. No. After the 9th of January, 2001, I didn't go back to Katoni.
I went to Bunia. Ilived there in a room at the office of the Bunia health area.
Dr Adirodu gave me the room in Katoni, while finishing his house in which I was to
live later. There were no longer any civilians as of January 2001.

Q. Mr. Ngudjolo, is it not correct to say that on the
9th of January, 2001, civilians were killed and Bogoro was looted by the
people from Bedu-Ezekere?

A. Prosecutor, you're aware of the military capability of the UPDF.
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1 The UPDF had a combat helicopter, armoured cars, tanks. You've seen all

2 of that on video film, and you're all full aware of it. So how come that

3 people with bladed weapons could possibly attack the UPDF in Bogoro? How
4  is that possible, Prosecutor?

5 Q. Because they weren't yet there. You're saying they were there,

6 but they're not actually there yet. They arrived after that attack. And

7  thatis why, Mr. Ngudjolo.

8 A. Thatis not correct, Prosecutor.

9 Q. You would agree with me when I say that on the

10 14th of August, 2002, there was also an attack, another attack, on

11 Bogoro; is that not correct?

12 A. T've already told you.

13 Q. That attack was led by Commander Major Faustin with Lendu and Ngiti; is
14  that not correct?

15 A. I'wasnotinvolved in that battle. I don't know whether there

16 were any Ngiti involved in the battle, but I know that Commander Faustin went
17 up there with his men.

18 Q. You're not denying then that there were Lendu, is that not

19  correct, Lendu who were with Major Faustin?

20 A. Prosecutor, within the APC there were Lendu. There were Hema.

21  All of the ethnic groups were represented.

22 Q. Including the Ngiti as well?

23 A. Let me say that within the APC there were Lendu, Hema, and other

24  ethnic groups.

25 Q. Are you scared of using the term "Ngiti," because you say "other
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ethnic groups"? The answer is either yes or no. Were there Ngiti in
Faustin's troops who attacked Bogoro on the 14th of August, 2002?

A. Yes, there were Ngiti within the APC.

Q. Isitnot correct to say that there were Ngiti within the APC who
attacked Bogoro, just as there were Lendu in the APC who attacked Bogoro
on the 14th of August, 2002?

A. Prosecutor, you're constantly wanting to talk about tribal
aspects. APC was an army. Within that army all of the ethnic groups
were represented. You keep talking about tribal issues and difficulties.

Q. Inote that you do not wish to answer my question. Is it not

correct that on the 14th of August, 2002, there were civilians who died,
civilians who were killed during that attack?

MR. FOFE: (Interpretation) Your Honour, please, before the
witness answers, I would ask the Prosecutor to show fairness. Up until
then, Mathieu -- Mathieu Ngudjolo has not been avoiding any questions.
He's been answering all the questions, and it is unfair to say that he's
refusing to answer the last question. Thank you, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, we will
not leave it at the last sentence expressed by the Prosecutor, because it
is true that, nonetheless, after repeating the question, Mr. Ngudjolo did
say that there were Ngiti present on the 14th of August, 2002, in the
ranks of the APC. We can see that on the transcript, page 31 and 32.

Please proceed, Prosecutor.

MR. MACDONALD: (Interpretation)

Q. You would agree with me, would you not, that civilians were
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killed in Bogoro on the 14th of August, 2002; is that not correct?

A. Icouldn't possibly know that, Prosecutor.

Q. And later on, Mr. Ngudjolo, in the subsequent days, on the 14th,
you're able to say that there were attacks, and you are able to tell us
who participated in that attack, but you are not capable of telling us
that there were civilian victims?

A. Mr. Prosecutor, this was a military operation. When a soldier
goes to the battlefield, he is not going to come back and tell you that,
"We killed civilians." They would never say that.

Q. Mr. Ngudjolo, isn't it correct that there was no Hema in
Major Faustin's group at that time? It was impossible. Why? Remember
what happened to you in Bunia. You fled because the Hema were trying to
kill you. The Hemas of Thomas Lubanga chased out Lompondo and the APC
from Bunia on the 9th of August, 2002. It was even said that he was
barefoot. He fled barefoot after having been humiliated. Isn't it
correct that any Hema who was in the APC saved their skin? Otherwise,
they would have been executed because there was indeed a purge within the
APC.

A. No, that is not correct. The second vice-president of the
RCD/K-ML, Mr. Mbogena Ateme (phon), was a Hema from Bogoro.

Q. The APC, the armed wing, those who go to fight, who go to the
front, who risk their lives, could they have had Hema with them? Did
they have Hema with them when they attacked Songolo, when they attacked
Nyankunde and Bogoro? According to you, they kept Hema with them?

A. Mr. Prosecutor, I was a member of the FARDC. We fight -- we
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fought against Yuda and his men. When Yuda died, who killed him? In the
army, orders are issued. In the operation against Yuda and his men, we
are the ones who carried out that operation, but Yuda was Ngiti and his
men also. When we received the order, we implemented it. We went to
fight. The APC was the same thing. It was an army. You should not be
confused. There were Hema in the APC.
PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.
MR. KILENDA: (Interpretation) Mr. President, ever since the
beginning of this cross -- this cross-examination, we have systematically
allowed our client to answer even purely speculative questions from the
Prosecutor, and when the Prosecutor tells Mr. Ngudjolo that there were no
Hemas in the APC, does the Prosecutor have a list of the APC soldiers
that shows their identity and their ethnicity? We think that he's
putting speculative questions to the witness, but we are deliberately
allowing Mathieu Ngudjolo to answer the questions, and I believe the
Prosecutor should change his manner of putting his questions.
MR. MACDONALD: (Interpretation) We are talking about the
14th of August, 2002, when the attack was carried out by Major Faustin.
It was said that there were Hemas there, and I would doubt that -- there have been
references made to that, and there was a purge that was carried out
amongst the APC soldiers in Zumbe in August 2002.
MR. KILENDA: (Interpretation) This is simply speculation. Does
he have any facts to prove that?
PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, you,

yourself, have stated that you are allowing Mathieu Ngudjolo to answer,
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1 and we realise that Mr. Ngudjolo, so far, has had answers to all the
questions put to him by the Prosecutor. Whether those answers are
satisfactory to the Prosecutor or not, that is another problem, but
Mr. Ngudjolo is providing answers, and the Chamber would like to have a

maximum of information from the accused person who is answering as a

2

3

4

5

6 witness.
7 Mr. Prosecutor, you have to make sure that your questions are

8 able to prompt the witness to provide specific answers.

9 MR. MACDONALD: (Interpretation) We have the testimony of P-280
10 on the record, your Honour. I will not say more.

11 PRESIDING JUDGE COTTE: (Interpretation) We have that testimony
12 of P-280, and I can't recall that right now, but you are saying that in

13 that testimony there was something about a purge of the Hemas within the
14 APC. Well, this is at least partially an answer to the concern raised by

15 Mr. Kilenda.

16 MR. MACDONALD: (Interpretation)

17 Q. Isn'tit correct, Mr. Ngudjolo, that you are also aware that

18 Bogoro was looted on the 14th of August, 2002, when there was an attack,
19 and when there is an attack, there is also pillaging?

20 A. When the APC attacked Bogoro, the soldiers were repulsed. I was

21 not aware of any pillaging. They went to fight. They lost the battle,

22 and then they retreated. At that time, Mr. Prosecutor, there was no way

23  toloot. What were they going to loot? It was impossible.

24 Q. Isit your testimony that there was nothing to loot because the

25 people of Bogoro had nothing? They did not own anything. Is that your
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testimony?

A. Idonot know whether there are interpretation problems or not.
This is what I said: The APC went to Bogoro. They went to fight. They
lost the battle. I did not witness any looting. There could not have
been any looting, because they did not stay in Bogoro. If they had
stayed there, if they had won the battle, then after the fighting they
would have looted. Do you understand me now?

Q. Yes, indeed I understand you very well. Mr. Ngudjolo, isn't it
correct that on the 24th of February, 2003, the UPC was dislodged from
Bogoro? You are aware of that, aren't you?

A. Yes.

Q. Isn'tit also correct that you know, because you heard about it,
that many civilians, and the figure of more than 200 has been mentioned,
died in Bogoro, women, children, babies, infants, elderly people also?
This means that vulnerable members of the population were killed during
that attack. Isn't that true?

A. Mr. Prosecutor, I have a lot of respect for the dead. I heard
over the radio that the UPC had been chased out and that some civilians
had died. Mr. Prosecutor, you have mentioned the figure 200, 200 dead.
Even if it is only one person who dies before God and before man, each
person has value, is valuable. What I would like to know is what is the
source of that figure, 200? Someone came here and mentioned 350. Others
mentioned 600. Sonia came to testify here. Please tell us who these people were that
died? Ihave a lot of respect for -- for the dead, but you should not exaggerate

when you give figures.
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Q. Mr. Ngudjolo, according to you, on the 24th of February, 2003, you were a nurse;

that is, according to your own version. On that date, you were in
Kambutso and occupied with something else. That was your version. So
why are you now disputing that there could have been a massacre of
civilians in Bogoro if you were a trainee nurse, assisting a woman giving
birth? So what is your motivation in denying the number of civilians
that might have been killed in Bogoro?

A. Mr. Prosecutor, I have respect for anyone who dies, irrespective
of their origin. Even if it is only two people, they're still human
beings. But this is what I am telling you: I'heard that people died in
Bogoro, but if we take the figures that your witnesses gave to the
Judges, well,  have my doubts, that is, in light of the information that
I received. I'm not denying that people lost their lives in Bogoro.
Sonia, your witness, talked about 300, 350. Others mentioned 400. What
I am wondering is this: What is the source of those figures? My problem
is this: I do not want you to exaggerate when you give the figures. If
there were ten people, then prove it. It is not the figures that are
important. It is the person who is important. All human beings have the
right to be respected. But, Mr. Prosecutor, do not exaggerate. Others
have said that it was members of the Red Cross who buried them. Others
said it was themselves. And Sonia said that they found dead bodies, 200,
350, 400. Where is the evidence for this? I am not denying that people
died.

Q. Mr. Ngudjolo, isn't it correct that even beyond the walls of this

courtroom you had heard that civilians had been killed with machetes?
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1 They had been asked to come out of their hiding places, and once they

2 came out, they were executed. You heard about this. Even before you

3 arrived here you were aware of that, weren't you?

4 A. Mr. Prosecutor, I can not take the risk of speculating. There

5 were people who were living in Bogoro at that time and who are still

6 alive. You can go and see them and ask them the questions, but I cannot
7  speculate about the people who were killed with machetes or firearms.

8 They all died. Someone can be killed with a weapon, with poison, using a
9 machete or a bullet. That person would still be dead.

10 Q. Mr. Ngudjolo, isn't it also correct that Bogoro was looted?

11  Everything that could be looted was looted in Bogoro. Bogoro was also
12 destroyed. From your hill, weren't you able to see the smoke from the
13 houses that had been set on fire during the attack?

14  A. Iwill help you, Mr. Prosecutor. After the battle, I went to

15 Bogoro. Allow me to assist you. It was on the 24th of February. On

16  that day, I heard that there had been gunfire and shells. There was fog.
17 It was not possible to see Bogoro. But after that battle, I went there

18 in March. When I arrived there, on the road I saw houses that had been
19 destroyed. There were houses by the roadside. Many of them had doors
20 that had been broken, and there was nothing left inside. That is what I
21 saw, Mr. Prosecutor.

22 PRESIDING JUDGE COTTE: (Interpretation) Mr. O'Shea.

23 MR. O'SHEA: It's perhaps an obvious point, but at page 33,

24 lines 3 to 6, it states that:

25 "When the APC attacked Bogoro, the soldiers were repulsed. I was
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1 not aware of any pillaging. They went to fight. They won the battle."

2 I presume that's meant to say they lost the battle.

3 MR. KILENDA: (Interpretation) Similarly, Mr. President, on

4 page 36, lines 7 to 8, we read: "They went to fight in Bogoro, and they

5 won."

6 PRESIDING JUDGE COTTE: (Interpretation) Yes. They said they
7 won. When going over the audio, the mistakes should be corrected.

8 Mr. Ngudjolo, on page 36, line 1, the Prosecutor asked you:

9 "Isn't it correct that you are also aware that Bogoro was looted

10 on the 14th of August, 2002, when the attack took place? And when people
11  attack, they loot."

12 And you were answer was:

13 "When the APC attacked Bogoro, the soldiers were repulsed. No, I
14 was not aware of the looting. They went to fight. They won, and they
15 retreated."

16 What did you want to say at that point? Please repeat so that we
17  should be clear. And we are referring here to the 14th of August, 2002.
18 THE WITNESS: (Interpretation) Your Honour, the APC soldiers
19 went to fight, but they were defeated. At that time, they could

20 therefore not loot. If they had won the battle and had stayed in Bogoro
21  after the fighting, then they could have been able to loot Bogoro. That
22 is what I said.

23 PRESIDING JUDGE COTTE: (Interpretation) Very well. The point
24  has been clarified.

25 Mr. Prosecutor, you can now proceed.
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1 MR. MACDONALD: (Interpretation)

2 Q. Mr. Ngudjolo, isn't it correct that after the attack on Bogoro on

3 the 24th of February, 2003, that curtain had been destroyed. The road

4 was open. Bedu-Ezekere could go to Lakpa, Kagaba, Gety, Aveba, Medhu, men and
5 women could finally move about. You were aware of that. You were a witness to
6 that; isn't it correct?

7 A. Tknow that people could move about freely, because on the

8 28th of February, 2003, I, myself, went there because Bogoro had already

9 been freed. It was under the orders of General Kale Kayihura, but I

10 cannot speculate about the people who were travelling around, but I know
11  that they were moving about.

12 Q. Theard the 28th of February, but I believe you meant to say the

13 28th of March. Let us be clear about that. You said that you went to

14 Bogoro for the first time on the 28th of March; isn't that correct?

15 A. Yes, it is indeed the 28th of March, 2003.

16 Q. Mr. Ngudjolo, that curtain had just fallen, Bogoro, which had

17 been causing suffering amongst the population for so long, that is right

18 from the time of Katoni in January of 2001. You told us that it took you

19  one month to decide to go and see what happened in Bogoro. Is that what
20 you were telling us? You had not been curious before that to go to

21  Bogoro to take part in the celebration that had just taken place there?

22 The location had just been freed.

23 MR. KILENDA: (Interpretation) Mr. Ngudjolo never said that he

24  decided to go to Bogoro.

25 MR. MACDONALD: (Interpretation) That is a question I am putting
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to him.

PRESIDING JUDGE COTTE: (Interpretation) Let us start from the
idea that ever since the beginning of the cross-examination of
Mr. Ngudjolo, and even during his examination-in-chief, he told us that
he went to Bogoro for the first time after the fighting of the
24th of February, 2003, which he says he did not take part in. He said
that he went to Bogoro for the first time after that on the 28th of
March, 2003. The Prosecutor is asking a question which, to him, is
important.

And you will answer, Mr. Ngudjolo. Why is it that you went to
Bogoro only on the 28th of March, 2003, and what, in fact, was your
reason for going to Bogoro on that day? Please answer the question.

THE WITNESS: (Interpretation) Yes, Mr. President. I have said
before that I went to Bogoro after -- on the orders of
General Kale Kayihura. That is why I went there. I did not go there to
celebrate. If I needed to do that, we have drinks in Bunia. We have
everything needed to celebrate. I did not need to go to Bogoro to
celebrate. I did not fight in Bogoro for me to be -- to have to go and
celebrate there.

PRESIDING JUDGE COTTE: (Interpretation) Please continue,
Mr. Prosecutor.

MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, isn't it correct also that the population of
Walendu-Bindi could also now travel to the Bedu-Ezekere area? Family

members could leave from Bedu-Ezekere to Walendu-Bindi and vice versa,
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isn't that correct, when that Barriere had been destroyed?

A. After the Barriere was destroyed, there was free passage. People
from Kasenyi and Gety could go to Bunia and Zumbe, and so on and so
forth. There were no obstacles any more. People could move about
freely. It was not only the Lendus and Ngitis who visited each other.

All members of the other ethnic groups could also travel freely.

Q. Mr. Ngudjolo, were you not curious before the 28th of March to go
to Bogoro? After the answer that you gave to the President when he asked
you a question, one has the impression that you wanted to avoid Bogoro
between that period; that is, during that period between the 24th of
February and the 28th of March. Weren't you curious like the other
members of the population to go to Bogoro? It seems like you were
avoiding Bogoro like the plague.

A. Mor. Prosecutor, I do not know that -- whether members of the
population were curious to go to Bogoro. I was not curious. It is not
similar to when bin Laden was killed and people were curious to come and
find out, no. I was not curious to go there.

MR. MACDONALD: (Interpretation) Your Honour, I believe that
this is an appropriate time to take the break, even though we still have
five minutes. I would like to reassure the Chamber that I will conclude
today, and my colleagues, the Legal Representatives of the Victims, should be
able to start their questioning today.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Mr. Prosecutor.

Court Usher, can you please lead Mr. Ngudjolo back to his seat,
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please.

And Legal Representatives of Victims, please be ready, because
you sent to us within the deadline the list of questions that you
intended to ask at that time. Obviously some of the issues that you
wanted to deal with must have already been resolved during the
questioning of Mr. Kilenda and Mr. Macdonald. So you will need to review
your questions regarding what you would like to find out.

The hearing is suspended. We will reconvene at 11.30.

(The witness stands down)

Recess taken at 10.57 a.m.

On resuming at 11.32 a.m.

(Open session)
(The witness takes the stand)
COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

Prosecutor, you may proceed.

MR. MACDONALD: (Interpretation) Thank you, your Honour,
your Honours.

Q. Mr. Ngudjolo, I would now like to raise the attack on Mandro on
the 4th of March, 2003, and I'm referring to what you said previously on
this matter. Transcript 329, page 52.

In your testimony with the examination by the Defence, you were

questioned on this by your lawyer. On line 19, you said as follows --
you'd been asked to clarify an answer you'd just given:

"Answer: Isaid this: UPDF was fighting in Mandro, and after getting
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the UPC out of Mandro, the UPDF settled in Mandro, and I could also say
that the soldiers that were in Bogoro went to Mandro."
Now, Mr. Ngudjolo, I have taken that quote, and I would like to
set it against a video with the Bench's approval.
MR. MACDONALD: (Interpretation) It's tab number 37 with
EVD-OTP-00175. It was video recorded on the 30th of March, 2003, I don’t want to
show you the whole excerpt, I would I like to show you 3 minutes, 23 seconds. And
the transcript is at the same tab, DRC-OTP-1019-0238, and the pages we're
interested in are pages 0267 to 0268. And I would just like to specify
that -- for the transcript that this is from 06_R01.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, if you
could prepare the broadcasting of the excerpt of the video. The
Prosecutor has given us the reference to the transcript as seen under
tab number 37. No doubt the interpreters will interpret at the same
time, and if things occur as was the case yesterday, we will work along
much the same lines.

COURT OFFICER: (Interpretation) You want from minute 0 to
minute 237

MR. MACDONALD: (Interpretation) Yes, please.

COURT OFFICER: (Interpretation) The video can be seen on “PC1.”

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Court Officer.
(Video-clip played)
THE INTERPRETER: (Voiceover) "Now, we will continue this discussion.

We are with Radio Candip in Bunia, and at the moment we are looking --"
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THE INTERPRETER: The interpret points out the soundtrack is very
difficult to hear, and the interpreter doesn't have the transcript for
the moment.

THE INTERPRETER: (Voiceover) "I will speak, but first I will
give the floor to the colleague.

"Thank you. Thank you. Now, for me or for us, the FRP]I, as you
can hear, the patriotic resistance force in Ituri, as we see pacification, it's a word
that means peace coming back to Ituri...
We almost didn't have peace, except the
other parties in Ituri attached or gave great responsibility for errors
to the -- to the patriotic resistance force in Ituri and the UPC. But
these were two forces that went to see what was happening on the
sidelines of the fighting. On the sidelines, there were other forces
that were involved, even though they didn't show their military party or
their affiliation clearly, but you can say that from financial point of
view or some other way to help the army, the way we see pacification as
the return of peace for the people of Ituri. There's one single thing.
Our view when we set the objective for the patriotic resistance force in
Ituri was not have another view of going beyond that in Ituri. We just
wanted to save our brothers, our fellow brothers, Congolese, so that they
could live in complete peace and feel freedom, even of expression, and of movement
. As proof of this, it is understood that a Mulenda cannot let a
Muhema go by, and this is contrary at the moment. But we've come all the
way to Bogoro, and we can speak out in this saying that we -- people

fought, perhaps at Mandro. But we were looking for freedom because we
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1 were surrounded by the UPC. Unfortunately, they're not here, but we can
2 do and lot -- we cannot do a lot because of them. When someone's

3 missing, the other person is there, and they're always trying to make

4  things look good from their side. And while the other should be here,

5 they could also do that in their defence, but for us we think

6 pacification is only return to peace in Ituri."

7 MR. MACDONALD: (Interpretation)

8 Q. Mr. Ngudjolo, as Dark said at that time, isn't it right that the

9 FRPI had attacked Mandro on the 4th of March, 2003? That's it, isn't it?

10 A. Idon't refuse to answer, but what I say is that in Mandro, the

11  UPDF had fought, and the FRPI was also there. When Dark mentions just
12 the FRPI, well, as you can see in this extract, there's Captain Kulaiji

13, who is there from the UPDF, and as the Ugandans were there,

14  that was all he could say because they were the occupying force. That

15 was the only way he could speak. Captain Kulaiji

16  talks about the occupation of Mandro. That video exists.

17 Q. Mr. Ngudjolo, isn't it right to say that Mandro was Chief Kahwa's
18 village, and that is why he is called Chief Kahwa Panga Mandro; isn't

19  that right?

20 A. Yes, Prosecutor.

21 Q. Isitright to say that there was a major military centre,

22 training centre, a UPC training centre in Mandro?

23 A. Yes. I heard there was, indeed, a UPC training centre in Mandro.

24 Q. Andisn'titalso true to say that the Rwandans provided supplies

25 to UPC? They gave them weapons and ammunition in Mandro by air-drops,
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1 and you were in a position to see that yourself when you lived in

2 Bedu-Ezekere.

3 A. Tcan't say that I was able to see it because there was a

4 mountain between Kambutso and Mandro, and if there are going to be

5 air-drops, the plane has to go down in altitude, and Mandro is lower, and

6 there is the mountain in between, and so you wouldn't see what happens on
7  the other side of the mountain. When -- when a plane comes from Mandro,
8 it can fly over Zumbe, and you couldn't see what was happening on the Mandro
9 side.

10 Q. Mr. Ngudjolo, isn't it right to say that in Mandro the UPC got

11  weapons and munitions supplied? You knew that very well, didn't you?

12 A. Theard about it.

13 Q. And as you said yesterday in transcript 331,

14 page 9, was the UPC launching attacks from Mandro, attacks on Bogoro?

15 A. Prosecutor, the UPC occupied Bogoro. How could it fight?

16 Q. Isn'tit right, Mr. Ngudjolo, to say that the UPC launched

17  attacks on the groupement of Bedu-Ezekere also from Mandro? That's

18 right, isn't it?

19 A. The UPC and the UPDF launched attacks on the Bedu-Ezekere

20 groupement either from Mandro, either or from Bogoro or from Tchomia or
21  from the other village which I mentioned before.

22 THE INTERPRETER: Correction for the page. It's page 331 not 321

23  for the transcript cited by Mr. Macdonald.

24 MR. MACDONALD: (Interpretation)

25 Q. So you would agree with me when I say that it was in your
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interest to go and attack Mandro also for the Bedu-Ezekere groupement,
because in Mandro the UPC also made you suffer.

A. Look, Prosecutor, I personally had no interest in going off to
attack Mandro.

Q. Mr. Ngudjolo, isn't it right to say that when Bogoro fell,
tighters from Bedu-Ezekere also joined forces with the fighters that had
taken Bogoro to then go off and attack Mandro, that there were fighters
from Bedu-Ezekere who were involved in the attack on Mandro on the
4th of March, 2003?

A. Ican tell you this, Prosecutor: If some of the young people
from Bedu-Ezekere went off fighting on the 4th of March, I'm not the
person who sent them there, but what I heard was that Mbulo went off to
the battle of Mandro.

Q. So you do recognise that fighters from Bedu-Ezekere, such as
Mbulo, had also taken part in the attack on Mandro on the
4th of March, 2003. That's it, isn't it?

A. I'was talking about some of the young people in the self-defence
group. I was not talking about fighters.

Q. Fine, Mr. Ngudjolo. Now, I'd like to come back to the question
of your authority. You said that on the morning of the 7th of March, and
here we can come back to the passage which I cited yesterday,
your Honour, transcript 328, page 28, lines 12 and following. We were
talking about chance and random occurrences.

And you previously mentioned in transcript 328 -- this was the

second day of your testimony, Mr. Ngudjolo. You said that you had -- at
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1 6.00 in the evening you had gone off to meet your wife, Sema, who was

2 living in Bunia, and that the morning of the 7th of March you got up and
3 gone off to the village of Kambutso where you had to work. And so there
4 I'met Lobho Justin and Saidi and Captain Kiza who were going to the airport to meet
5 General Kale Kayihura.

6 Now, Mr. Ngudjolo, you also confirmed yesterday in

7 transcript 331, page 37, lines 17 and 18, you confirmed that it was a

8 completely random meeting, that it hadn't been planned to go to the

9 meeting. It hadn't been planned for you to go to the meeting with

10  General Kale Kayihura.

11 I would also like to refresh your memory as to what you said in

12 transcript 328, page 48, lines 12 to 24. I think this was again after a

13 question from the Bench. There's no doubt -- the question to work out

14 how you had gone from being a nurse to this upward rise with the

15 FNI/FRPI, and your answer from line 12 on was as follows:

16 "If I had the possibility of setting up a military group myself,

17 I could have done it, but at the time I didn't do it because I didn't

18 have the means needed. I didn't have the training required, and I didn't
19  know how those groups worked. I didn't know anything about that.

20 When I got to Bunia, that's when I discovered all the truth about the

21  country. When we were in Kambutso at the Ezekere groupement, we didn't
22 know anything. We realised that there was a war and that people were
23 defending themselves, and so on, and that's why I gave myself this rank.
24 You can see this in a video extract where General Kale Kayihura calls me
25 'Doctor,' and there are other video extracts where you can see me
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1 introducing myself as a colonel, but I didn't belong to any group at that
time. That's why when I signed the agreement on the cessation of
hostilities I signed as the representative of the Lendu community, and

that is how things happened. That was my situation then."

2
3
4
5 Mr. Ngudjolo, isn't it true to say that on the
6 7th of March, 2003, Mr. Kale Kayihura invited you personally to that

7 meeting and that it wasn't a random chance?

8 A. That's not the case, Prosecutor.

9 MR. MACDONALD: (Interpretation) Now, your Honour, with your
10 approval at this point and -- may I have a moment, please.

11 (Prosecution counsel confer)

12 MR. MACDONALD: (Interpretation) Now, there's a video on the

13 7th of March, 2003. Some of the extracts have EVD numbers, and with your
14  approval, your Honour, I would like to show an excerpt again showing

15 Mr. Ngudjolo from this same video recorded on the 7th of March, 2003, and
16  here we have the excerpt which is referred to under tab number 67, and

17  this is OTP-0081-0004. The transcript, the specific transcript, it's

18  still the same transcript for this entire video from the 7th of March, is

19 DRC-OTP-1045-0027, and the specific page is page 0036, lines 202 to 208.

20 And this is an excerpt where Mr. Kale Kayihura is speaking to the

21 audience, and Mr. Ngudjolo is one of the members of that audience at that
22 time. And despite the fact, your Honour, that this specific excerpt is

23 not part of the excerpts which have EVD numbers, given the testimony

24 Mr. Ngudjolo here in court and in the quest to find truth and for the

25 deliberations which the Bench will make for assessing credibility, we're
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talking about the 7th of March, 2003, and this is the same video as the
other excerpts. This is filmed by the same person, and I'd like to show
this excerpt so that we can come back to a question for Mr. Ngudjolo. We
couldn't plan this in advance.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, please,
very briefly. Yes, if you have comments.

MR. KILENDA: (Interpretation) You decided this, but we had
already set out an objection for the use of this video by the Prosecutor.
As the Prosecutor himself has recognised it, this excerpt was not

submitted for discussion, for testimony, (Redacted)
(Redacted), and
as this is not done at the time, then our position is that this excerpt
should not be presented.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, could you
please remind us why when Witness P-2 came to give testimony you did
not submit this excerpt of the evidence to Witness P-2. You said this
is related to recent statements by Mathieu Ngudjolo, but why didn't you
present this as evidence for P-2? That's my first question. And my
second question is: For this video excerpt, do we see Mathieu Ngudjolo?
The one which you want to show us now.

MR. MACDONALD: (Interpretation) You will recall, your Honour,
that when the two witnesses testified, the question of videos was very
time-consuming.

PRESIDING JUDGE COTTE: (Interpretation) For technical reasons,

for reasons of equipment, but here we're talking about the substance.
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MR. MACDONALD: (Interpretation) And for that the Prosecution
therefore focused on, as the Bench wished us to comply with the number of
hours allocated to us, we focused on the essential matters, and at the
time, this do not appear to be challenged. But now Mr. Ngudjolo is
giving us a story which we maintain is a different one. However, this
excerpt was not part of the evidence. It's quite obvious now that the
entire video should have been submitted as evidence, but it's -- it's
around 1 hour, 12, 1 hour, 15 minutes and so we focused on the essential
matters.

Now, if we look at the entire video, you will find Mr. Ngudjolo
present there, but, from memory, I can't tell you whether we see
Mr. Ngudjolo when we see Mr. Kale Kayihura. But if you look at the
sequence of the presentation, you can see that it's the same meeting.
And Mr. Ngudjolo refers in his testimony to excerpts from this video.

PRESIDING JUDGE COTTE: (Interpretation) We're in agreement
then.

MR. MACDONALD: (Interpretation) That's the background.

PRESIDING JUDGE COTTE: (Interpretation) Now, Mr. Kilenda, do
you challenge the authenticity of this video? And you can see that it
was screened only excerpts, no doubt. It was screened when P-2
testified in August or September 2010. Are you challenging the

authenticity of this video?

MR. KILENDA: (Interpretation) No, your Honour, we're not

challenging the authenticity of this video. It's a question of

principle.
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PRESIDING JUDGE COTTE: (Interpretation) Right. Well, we'll
assume this video, which was present in our proceedings when we had the
testimony of P-2, has been shown at least by excerpts and extracts and
that the extract that you want to show us now wasn't shown at the time.
If -- and this is very important, if this short projection, because I get
the impression it's very short, is likely to assist us in seeking the
truth, then it's a good idea.

So please, Court Officer, could you set up the video, and if
we've understand correctly, we should see General Kale Kayihura talking

to another person; is that correct?

MR. MACDONALD: (Interpretation) Yes, indeed. It's
Mr. Kale Kayihura in the context of the 7th of March meeting. And the
excerpt lasts around about 37 seconds.

PRESIDING JUDGE COTTE: (Interpretation) Okay. 37 seconds.
Court Officer, we'll take a look at this. We will watch this and listen.

COURT OFFICER: (Interpretation) Could you just confirm the
level of confidentiality of the video, please.

MR. MACDONALD: (Interpretation) The other excerpts, if I'm not
mistaken, because I'm thinking of the witness who was involved, and I
don't want to refer to the number of that witness, but in the interest of
protection of that witness, I think they're confidential -- no, I'm told
they're not. So they're public. Fine.

PRESIDING JUDGE COTTE: (Interpretation) Good.

COURT OFFICER: (Interpretation) In order to see the video,

please press “PC1.”
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1 (Video-clip played)
THE INTERPRETER: (Voiceover) "Now, I have the order from the
president (inaudible). We have to begin. We have to pick up where we
left off (inaudible). All of those involved, well, we want people to

express their opinion."

2
3
4
5
6 MR. MACDONALD: (Interpretation) Your Honour, given that it's so
7  short -- and what we're interested in is the portion on lines 208 and

8 209. I don't know whether the interpreters have the part of the

9 transcript that was disclosed to everybody some time ago, because it's

10  those two lines that are the most important part of this excerpt, and we

11 want to make sure that we've got an interpretation of what is said that

12 is as accurate as possible within the realms of what is possible.

13 PRESIDING JUDGE COTTE: (Interpretation) So do you want us to
14 seeit and hear it again? Well, the visibility isn't too good. It's

15 General Kale Kayihura, I believe, who's speaking.

16 MR. MACDONALD: (Interpretation) Yes, your Honour.

17 PRESIDING JUDGE COTTE: (Interpretation) Well, Court Officer,

18  we'll see it again. It's a short extract.

19 (Video-clip played)

20 THE INTERPRETER: (Voiceover) "Now, I have the instruction, the
21  order from the president. We must resume (inaudible). We must resume
22 where we left off (inaudible).

23 (In English) “We must get going with the process, with

24 everybody involved. We want people to express their opinions."

25 PRESIDING JUDGE COTTE: (Interpretation) Right. Please proceed,
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Prosecutor, with your questions.
MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, is it not correct to say that on the occasion of
that meeting on the 7th of March with General Kale Kayihura, around you
there were representatives of all of the armed groups; is that not
correct? And that includes people from the FRP]I, such as Dark, but also
other people from all of the other groups.

A. No, Prosecutor. I think you're mixing things up a little bit.
Let me say that our first meeting, the first meeting I had with
Kale Kayihura, was not filmed.

Well, what do I see in this excerpt? I see Bubu Linga Constant,

the president of the FEK, the Shopkeepers' Federation, and next to him,
the governor of the UPC, Mateso Kiza. Dark and I are there in
that extract. However, the first time we met was not filmed. That
happened when the Shopkeepers' Federation called for this vehicle
that was in Kasenyi. Dark was there on that occasion. At the meeting
where Jérome and other representatives of the armed groups that -- they
weren't there. Although I've seen part of that excerpt, well, I can't actually
remember, but I don't think there were members of the armed groups.

Q. Mr. Ngudjolo, we're not going to look at the entire video because
it would take us over an hour. We're talking about the same video that
has got EVD numbers. You referred to it yourself in your testimony
during the examination-in-chief. Is it not correct to say that on the
7th of March, 2003, Kale Kayihura had invited those people who he felt

were likely to give or express ideas about peace, the return of peace, to
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Ituri, and you, you were there. You were there precisely as a
representative of that type.

A. Right. Prosecutor, I had already met with Kale Kayihura. There
were excerpts. We were filmed together with the leaders of the other
groups, but the first time I met General Kale Kayihura was on the morning
of the 7th of March, 2003, and it was never filmed. That's the way it
was, Prosecutor.

Q. Very well, Mr. Ngudjolo. Let's take a look at one of the EVD
reference extracts at tab 18. It's OTP-00169. The corresponding
transcript is also there at the tab, DRC-OTP-1045-0028, and the part
that's of interest to us is page 0068, and more specifically, lines 1384
to 1401.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.
This is a brief excerpt.

MR. MACDONALD: (Interpretation) It's an excerpt involving again
General Kale Kayihura.

COURT OFFICER: (Interpretation) This can be seen by pressing
“PC1.”

THE INTERPRETER: (Interpretation) Could this be started again
for the interpreters who missed the beginning.

PRESIDING JUDGE COTTE: (Interpretation) We'll go back to the
beginning. It's a brief excerpt so we mustn't miss the start.

(Video-clip played)

THE INTERPRETER: (Voiceover) "Okay, come back here. Let's

finish up. The people are sitting down here. What I wanted to say,
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1 General, is - well, I'll speak at the end - I'm a soldier, and let me say

2 that those people, the young from the UPC, they're here, close by in the

3 houses. They haven't left yet. They're here in Katoto, Barriere and

4  Centrale (inaudible). We've opened up the passage. We don’t want it said that
5 people were killed on the way. We don't want to hear that sort of thing

6 because these people went back into the bush, and they came back again as
7 rebels (inaudible). If they want, they can come along and we'll talk,

8 and we'll stop it all immediately. As for us, we're soldiers.

9 We want to be able to work as soldiers. The army from Kinshasa will come
10 and anyone who wants the join the government's army will work as a

11  soldier in the government army, but we agree with all of that."

12 MR. MACDONALD: (Interpretation)

13 Q. As we can see in that excerpt, you identify yourself as being a

14 soldier, don't you?

15 A. Yes, Prosecutor. I think that during the examination-in-chief by

16 Mr. Kilenda, I answered a question about that excerpt. Let's take the

17  video as a whole. Here we're talking about the date, and as I said

18 earlier on, the first meeting wasn't filmed, but the meetings that

19  occurred afterwards were filmed with General Kale Kayihura. I agree with
20 that.

21 Q. Well, never mind that, Mr. Ngudjolo, but you said previously that

22 until the 18th of March when you find you're with Floribert Ndjabu and he
23 comments on your military garb - I could find the relevant passage, if

24 necessary - he says: Ah, you've become a soldier. You said that between
25 the 6th of March and the 18th of March, you were in no way a soldier; is

Thursday, 10 November 2011 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-332-Red-ENG CT WT 10-11-2011 56/87 PV T

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 56
Questioned by Mr. Macdonald (Continued)

O© 0 NN & O A W

N N N N N N R R R |, o) | | | ),
g = W N = O VvV 0o NN o g k= W oNdN = O

that not correct?

A. No. Don't try and trap me, Prosecutor. This is what I said --
and if you take a look at the excerpt, you'll understand better. When
Kale Kayihura told me that they would go and that anybody who wanted to
join the armed forces could do so, it was as of that moment that I took
the initiative of joining the army, and until the -- between then and the
18th of March, we were waiting to see whether the military authorities
came from Kinshasa.

Now, that happened when I wasn't a member of any armed group in

Ituri, but it's true that I was thinking about joining the military
forces, and that was after our meeting with General Kale Kayihura.

Q. But, Mr. Ngudjolo, you said you didn't belong to any military
group, but we do see, if we read the transcript of what was said before
this Court, having listened to it again, that you give information in the
same way as a soldier would as regards the positioning of the young
people of the UPC in Katoto and Barriere, Iga-Barriere, and Centrale;
isn't that correct? That's what you say on the video, Mr. Ngudjolo.

A. Prosecutor, we're in a meeting, and each expresses his opinion.
There are the shopkeepers who have got their problems, and I said what I
thought. And when we questioned Dark about the vehicle that be left in
Kasenyi, he answered. It was a meeting, and in a meeting, people
express their views.

Q. Mr. Ngudjolo, I'm sorry, but you mentioned -- and the transcript,
when we listen to the recording, you start with Dark: "Wait. Let me

interrupt. I shall conclude,”" and then there was the gesture you made as well.
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1 Isitnot correct to say that you interrupted Dark in order to

2 conclude -- to conclude that meeting with Kale Kayihura?

3 A. Prosecutor, since the start of the meeting, I had said nothing,

4  and the chief in that room was Kale Kayihura. That doesn't mean, because
5 Tasked a question of Dark, that I was concluding.

6 I saw that it was all taking time, this discussion, and everybody

7 heard what the general, Kale Kayihura, had said. We couldn't stay there

8 and keep talking constantly about the same things. He wanted to see the
9 shopkeepers. The shopkeepers were talking about their problems, and I
10 had to talk about my problems. That did not necessarily mean that I was
11 Dark’s superior or that I was a member of the FRPI.

12 Q. Asregards the young men in the UPC, you say on line 1393:

13 "If they want to, let them come and we'll talk, but we have to

14  put an end to that problem immediately."

15 And further on you say -- no. I'll leave it at that.

16 So in the context of that meeting, you're not a member of any

17 group. 6th of March, you're a trainee nurse, and there you are asking,

18  encouraging UPC young men to come along and dialogue with you. Is it not
19  correct that it was because at the time you had the necessary authority?

20  You, and this had been the case for quite some time, you were in charge
21  of the combatants who were in Bedu-Ezekere.

22 A. No, Prosecutor. That is not the case. This is what

23 Kale Kayihura said: As of now, aside from the UPDF, he didn't want to
24  see anybody bearing weapons in Bunia. During that period, I say that the
25 UPC men might be armed, hidden in houses, and on the 6th of March when the UPC
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1 dislodged the FRPI, they fled to the north, to Iga Barriere, Centrale,
Katoto. Those were UPC positions. I knew that the UPC had fled to those
villages, and that is why I mentioned them.

As Kale Kayihura said to me that the soldiers from Kinshasa would

2
3
4
5 come, I said, "Okay. Let them come along and we'll talk, and those that
6 want to join the army will do so, and that's fine by us." But that does

7 not mean that in expressing myself in that way that I was in any way the

8 chief the Bedu-Ezekere. That's not the way it was at all.

9 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, please

10 proceed.

11 MR. FOFE: (Interpretation) I'm sorry, your Honour, but on

12 page 61, line 2, there is something quite extraordinary. Perhaps, your Honour,
13 you could shed light on this by putting a question to the witness because

14  what we can see on the transcript is really not logical. It would be

15 appreciated if you could shed light on this.

16 PRESIDING JUDGE COTTE: (Interpretation) Fine. We'll go right

17 back to the beginning of Mr. Ngudjolo's answer. On page 61, line 25.

18  You say:

19 "No, Prosecutor. That's not the way it was. Kale Kayihura,

20 this is what he said: Henceforth, aside from the UPDF, he didn't want to

21  see anybody bearing weapons in the town of Bunia. During that period, I

22 said that the UPC soldiers could be armed, might be armed, and might be

23 hiding in houses. On the 6th of March when the UPC dislodged the FRPI,

24  they fled to the north, to Iga-Barriere, Centrale, and Katoto. Those

25 were UPC positions. I knew that the UPC had fled to those villages, and
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1 thatis why I mentioned them."
I think that's enough. Is that exactly what you wanted to say,
Mr. Ngudjolo, or would you prefer to give us your answer again in order

to make sure everything is clear?

2

3

4

5 THE WITNESS: (Interpretation) I didn't say anything about the

6 FRPI, the UPDF. It was the UPDF, actually, who dislodged the UPC. So
7 Kale Kayihura said that he didn't want to see any soldiers in Bunia

8 unless they were from the UPDF, and I said that there might be UPC

9 soldiers hiding in houses in Bunia. So the UPC soldiers, when the UPDF
10  dislodged them, fled towards the north, the road towards Centrale,

11  Katoto, Iga-Barriere. Those are villages where the UPC had positions.
12 That's what I said.

13 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

14 MR. FOFE: (Interpretation) Thank you, your Honour. So indeed
15 itis the UPDF which dislodged the UPC from Bunia on the

16  6th of March, 2003. That's what I wanted to clarify, your Honour. Thank

17 you.

18 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, please
19  proceed.

20 MR. MACDONALD: (Interpretation)

21 Q. Mr. Ngudjolo, on line 1400 of the transcript, you say to
22 General Kale Kayihura:

23 "That's all. We agree with everything you've just said. It's
24 over."
25 Mr. Ngudjolo, I put it to you that on that video, you're
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expressing yourself with conviction, not just as a trainee nurse who
happens to chance upon a meeting, but you're speaking as a military
leader who has significant responsibilities. Is that not what happened
at that meeting with General Kale Kayihura? You were there because you
were one of the chiefs, the leaders in Ituri.
A. No, Prosecutor. You can see that in that meeting Papa Logo was
there. He was the -- he was attending the meeting. He was not the
leader of any group, but he was there. Logo is Mulendu. He came to
present the report about a house of Monyoro that had been burnt down during the
war. Which group was he leader of? Everyone who was at the meeting wasn't
necessarily a chief. That's what should be understood. People came to
meet the general, and each person came of his own volition. The first
meeting was not filmed.
Let me say that it's in this excerpt that the 11th of
March is written. If you take a look at the excerpt, you can see that we started
with the filming of Lubanga. Is it that video,
or is it another one?
Q. Mr. Ngudjolo, I'd like you to be shown the stamp on EVD-OTP-0025,
tab 7, and if we could show it on the screen, we'd appreciate it.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please
do so.
COURT OFFICER: (Interpretation) The document, your Honour, can
be seen on the screen.
PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.

Let's focus in, get into the centre.
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1 MR. MACDONALD: (Interpretation) Perhaps we could zoom in even
further.
PRESIDING JUDGE COTTE: (Interpretation) Please, I believe it's
this seal that you want to see; is that right?

MR. MACDONALD: (Interpretation) Yes, indeed.

2
3
4
5
6 PRESIDING JUDGE COTTE: (Interpretation) Right. Let's show it
7 clearly. Thank you. We're familiar with this document, indeed.

8 MR. MACDONALD: (Interpretation)

9 Q. Mr. Ngudjolo, is it not exact - it can't really contradicted

10 it - that this seal refers to the FRPI headquarters, Tatsi/Zumbe, and as

11  the letter indicates, it's dated the 4th of January, 2003. Would you not

12 agree that that is what the seal, if you take a look at it, actually

13 says? That's what's written on the stamp from the seal.

14 A. Look, Prosecutor, this is what I was saying yesterday, in the manifesto of the
15  Ituri Patriotic Resistance Forces there is a bladed weapon. This firearm is not one of
16  ours. I don't recognise this seal, because when I joined the FNI, I had

17  aseal as well, and the one that I used showed bladed weapons and not

18 firearms. So that's where I have doubts. And that's the only seal on

19 any of the documents that you have produced. We don't know where this

20 has come from.

21 Q. Mr. Ngudjolo, isn't it correct that it was not a comité de base

22 or grassroots committee? It was not a simple self-defence group. It was

23 anorganised group with a structure, a general staff, or command. It was

24 an armed force, and you were already the leader of that force at that

25 time, that is, the 4th of January, 2003; isn't that correct?
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A. That is not correct, Mr. Prosecutor. You can see on this seal --
well, in the manifesto of the resistance group, there is a bladed weapon
which is the symbol, and the reason for this is that these are tools, all the Mulendu
have machetes, arrows, spears and hoes at home. These are tools that they use
when they farm in the fields, and when there was a battle, they used
these bladed weapons that they had had for a long time, and that is why
this was used as a symbol on the manifesto of their resistance group. It was not for

nothing. If we had been trained or we had firearms, we could have used

them as a symbol on our manifesto. So the population had to take care of
itself, because the authority of the state no longer existed.

Q. But, Mr. Ngudjolo, yesterday you said that Chief Manu had
returned with ammunition in December 2002. So in December 2002, there
were AK-47s in Bedu-Ezekere, weren't they?

A. You have to know this: Where did these AK-47s come from? These
AK-47s were recovered after using their bladed weapons. Of course, there
were some of those weapons present.

Q. Very well. Mr. Ngudjolo, I am putting it to you that if you
could be invited by General Kale Kayihura, and if you were able to
conclude before the general, if you could interrupt Commander Dark, that
is because you had been the leader of the combatants, and that must have
been ever since August/September 2002, Mr. Ngudjolo, when you fled Bunia
to save your life; isn't that correct?

A. Thatis not true, Mr. Prosecutor. You are mistaken.

Q. Yesterday, or the day before yesterday, you told us that at one

point you had been detained by the Uruguayans. I asked you whether
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1 Mr. Bukpa Kalongo visited you as well as other people and you said yes,

2 you had visitors. You received visits not only from friends but from all

3 sorts of people. For example, people working with NGOs who came to see
4  you, amongst other things, to discuss your detention conditions; right?

5 A. Ireceived visitors. I cannot tell you specifically which people

6 Ireceived except you give me some names, and I would be able to confirm
7 or deny that.

8 Q. Did you receive any women? Did you have any female visitors when
9 you were detained by the Uruguayans?

10 A. My wife visited me. Arubosi’s wife also visited us,

11 because I was arrested along with Arubosi. Even my younger sisters came to
12 visit.

13 Q. There were some white people also who came to visit you; isn't

14  that correct?

15 A. I'was in the hands of white people.

16 Q. Mr. Ngudjolo, isn't it correct that on the

17 21st of February, 2004, you met with Madam Anneke Van Woundenberg, who,
18  at that time, was working for Human Rights Watch?

19 A. Mr. Prosecutor, even if you asked me to repeat her name several
20 times, I cannot do that. The name is very long and very difficult to
21  pronounce. I cannot remember it.
22 Q. Soitis possible that you met that lady with a very long name
23 and you cannot remember it; right? She came and visited you when you
24  were being detained in a cell by the Uruguayans on the
25 21st of February, 2004.
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A. I'was detained in a tent, not in a cell, when I was under
detention by the Uruguayans. Members of the MONUC staff would come to
visit me. I cannot tell you which specific person. At that time I
couldn't make the difference between white people. At that -- right now
I can distinguish between white people, but at that time they looked the
same to me.

Q. At that time, this person who was working for an international
NGO, do you remember telling her that you had been a soldier at the time
of the Mobutu regime and that you had gone to Goma?

A. Mr. Prosecutor, I said on television that I had gone to the
battle of Goma. Everyone heard it on television, and you have shown
footage of that here. Maybe that lady saw that information on the

television and she used it in her report.

Q. And you told her that after the rout, after the collapse of the
FAZ at that time, you left the army to become a civilian, didn't you?

A. Idonot remember all that, Mr. Prosecutor. Everything that you
are saying is on the video footage. I had said all that on the
30th of March, 2003. I know that white people are intelligent, and
simply on the basis of that footage she could prepare a report.

Q. And you also told her that you started studying at the ITM, at
the general hospital in Bunia where you became a nurse, and ITM is the
medical technical institute.

A. Isaid all of that on television. That is also in the video
footage that you have.

Q. And you also told her this: That you had returned to the army
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1  with the combatants on the 8th of August, 2002, when the UPC arrived. Is
it possible that she saw that on RTNC television? This lady from
Human Rights Watch, is it something that she would have seen on video?
A. Mr. Prosecutor, you have said that she prepared her report and

she said that I had become the leader of the Ezekere soldiers on the 8th.

2

3

4

5

6 IwasinBunia. I have told you how I left the route that I

7 tollowed. Itold you what I had been doing. I do not know where she got
8 that information for her report from.

9 Q. Inher report, Ms. Anneke Van Woundenberg also said that the

10  Hemas of the Bigo neighbourhood where you lived had set your house on
11  fire after they had looted everything in it and that you had been

12 compelled to flee into the bush in Zumbe. Is this also something that

13 she heard over the radio or on television, because this is very similar

14 to what you have stated in your testimony so far, Mr. Ngudjolo.

15 A. No, I did not say that. Idid not say that my house was burnt

16 down. You are the one saying it. This was a house with metal roofing sheets.
17 Q. But you confirmed that your house had been looted and that you
18 had fled and sought refuge in Zumbe; right?

19 A. Regarding my flight from Bunia, look at the video where I'm

20 speaking to General Kale. It is in one of the extracts. It is probably

21  when I'm talking about the liaison office. Isaid that it had been six

22 months since I left Bunia. I said that in public. It is not a secret.

23 Q. Mr. Ngudjolo, not only that, but she added that when you took

24 refuge in the bush, you decided to train your own troops to fight against

25 the Hemas in the community?
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1 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.
MR. KILENDA: (Interpretation) Thank you, your Honour. Once
again, we deliberately allowed the Prosecutor to ask his questions, but

unless we are mistaken, we do not have the document to which he is

2

3

4

5 referring.
6 MR. MACDONALD: (Interpretation) Your Honour, page 56 of tab 52.
7 PRESIDING JUDGE COTTE: (Interpretation) Very well.

8 Mr. Prosecutor, before you started asking questions to Mr. Ngudjolo, you

9 must have realised that this was the subject of an objection from the

10  Defence of Mathieu Ngudjolo and the Defence of Germain Katanga. You said
11  that you would refer to page 52 of this document, and this is what you

12 have been doing for quite some time now, and you have been asking several
13 questions to which Mathieu Ngudjolo gave you answers. You did not

14 produce that document before, so the Chamber allowed you to continue

15 until the Defence objected.

16 Now this has been done. What do you intend to do with this

17 document number 56, page 52? What is its origin, its source, the

18 administrative status, the conditions under which it was prepared? And

19  the circumstances under which it was acquired are still not very clear.

20 So Mr. Kilenda is asking those questions, and those are the questions of

21  the Chamber also. Please provide the explanation.

22 MR. MACDONALD: (Interpretation) We are not intending to produce
23 this document. We are relying on a document from the special military

24 court. Itis from a source whose name has been redacted, and those

25 redactions were authorised by the Chamber. So you have the extract
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1 itself, page 52. A senior officer of the FNI, Mathieu Ngudjolo, alias

2 Chui. Thatis included in that page. And I am trying to ask questions

3 to Mr. Ngudjolo about some of the information including the context in which he
4  fled Bunia, the circumstances, his previous circumstances as a civil

5 guard, Goma, civilian life, the technical and medical institute, and so

6 on and so forth.

7 And it is said that he provided this information to someone that

8 he says he no longer remembers, and he said he's supposed to have told

9 this person that he fled, and on the 8th of August, 2002, he was going to

10  train his own troops. But Mr. Ngudjolo has said that he was a nurse and
11 it was on the 6th of March that he became what he later became within the FNI/FRPL
12 PRESIDING JUDGE COTTE: (Interpretation) We have noted that you
13 did not intend to produce the document itself. Did I hear you correctly?

14 MR. KILENDA: (Interpretation) The Prosecutor said that he did

15 notintend to seek this document to be admitted.

16 PRESIDING JUDGE COTTE: (Interpretation) That should be in the

17  transcript. He said that on page 70, in line 20.

18 MR. KILENDA: (Interpretation) Whatever the case, what has just

19 happened is unacceptable according to the procedure. There have been
20 oral and written decisions. The Prosecutor, as he has done before, could
21  have informed us that he was going to rely on that document, and that
22 would have made it possible for us to give our observation in full
23 knowledge of the facts. We made our position known, and on the
24  1stof June, 2009, thank God you were the one who presided a hearing that
25 Iremember clearly, because during that hearing, at the request of
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Mr. Germain Katanga representing his counsel -- represented by his
counsel, Mr. Hooper, there was the issue of admissibility of this case, and
Mr. Hooper said that this should be referred to the DRC, because there
was the case there in Bogoro. There were senior State officials from the DRC,
the minister of justice, the prosecutor general of the republic, and the
Attorney General, who appeared here before you, stated that the events of
Bogoro had never been investigated in the Democratic Republic of Congo.
You can consult transcript number 65, page 63 to 99, and particularly
page 68, lines 3 to 10; page 69, lines 19 to 23; page 70, lines 18 to 20;
page 71, lines 23 to 25. And as if to support the Congolese authorities,
Mr. Macdonald, who is here present, took the floor to support the same
point of view, and this clearly appears on page 42, lines 6 and 7. He
strongly supported the fact that before the Prosecutor started
investigations in the DRC, they had cross-checked to ensure that
investigations had not taken place in the DRC, and today he's producing a
document from the military court showing that there was an investigation.

I'm not a judge here to determine the -- whether the procedure
has been complied with. It is up to you to put an end to this type of
attitude.

PRESIDING JUDGE COTTE: (Interpretation) You're going to answer,
Mr. Prosecutor, but I am not sure that the Prosecutor is intending to do
what you think he is doing. On the other hand, the Chamber is wondering
about the conditions of the preparation of that document, its exact
status, its provenance and the conditions under which the information was

gathered. It is possible that each of us can spontaneously refer to
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23

tab 56. We could have been doing that. At one point, you got to your
feet to object. Mr. Ngudjolo answered a certain number of questions from
the Prosecutor. The Prosecutor told us that he would not seek to have
that document admitted, in which case it would have been given an EVD
number. So what I'm saying is, Mr. Prosecutor, answer Mr Kilenda calmly.

If you have any further questions, Mr. Prosecutor, put them to
Mr. Ngudjolo, and then we will proceed to something else.

MR. MACDONALD: (Interpretation) Thank you, your Honour. We
will move to something else.

In your decision number 1665, and this had started with the
cross-examination of Mr. Pichou Iribi, and there was a reference to a
meeting with the minister of human rights, Mr. Luaba, and there was a
statement that the witness had made to Mr. Luaba. This was information
that was disclosed to the Defence. And it was decided that it would be
preferable to announce in our documents that when we quote a witness, and here the
accused, we provide the source so that it should not be a surprise to anyone. It
should not be like a hair in the soup. That is the idea. It is the same as when we
cross-examined Mr Katanga, and when we send our lists , we indicated, I even
indicated, that there are documents that are not to be admitted into evidence, but
they are only intended to be references so as to provide a context for the source of
our information. So I'm saying Mr. Ngudjolo has said he does not remember
whether he met this lady. So it is possible he did. I've finished with my questions, I

will move on to the next person.

24 PRESIDING JUDGE COTTE: (Interpretation) Perfect. As usual, the probative value

25 of this aspect will be determined in due course. Please proceed.
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MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, let us now go back to Mr. Tristan McConnell. It is EVD-OTP-
00282, document number 282. You met with this journalist in August 2006.

MR. MACDONALD: (Interpretation) I would like that photograph to
be displayed on the screen briefly.

PRESIDING JUDGE COTTE: (Interpretation) The photograph of the
journalist and Mathieu Ngudjolo? Very well. We saw that photograph
yesterday.

Court Officer, please.

MR. MACDONALD: (Interpretation) It was tab 57 yesterday.
COURT OFFICER: (Interpretation) Your Honour, please press “PC1”
to view the photograph.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Court Officer.
MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, please look at the photograph. Can you see what
the journalist has in his hand? It is a notebook. He has a pen, and he
is taking down notes. It was in that notebook that he took down the
contents of what you were saying, and in all fairness, the notebook
itself was produced in tab 47. It was referred to in that tab for the
purposes of the cross-examination.

PRESIDING JUDGE COTTE: (Interpretation) I believe it is tab 42,
Mr. Macdonald.
MR. MACDONALD: (Interpretation) Yes, indeed, tab 42. In

tab 41, your Honour, you will find the statement of Mr. McConnell. And
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the paragraphs that are of interest to us -- let me finish, Mr. Kilenda.

MR. KILENDA: (Interpretation) But we notified the Chamber that
we had an objection.

PRESIDING JUDGE COTTE: (Interpretation) Yes. Please let us
comply with the five-second rule. Mr. Kilenda, you must have realised
that the Chamber really has a computer to determine when there is an
objection and where it comes from so we know. Please no more than necessary.

MR. MACDONALD: (Interpretation) In paragraphs 48 and 49, in that
statement in tab 41, there is an explanation, and in tabs 39 and 40,

there is the article which was published in February 2008, in the
"Christian Science Monitor." It is an article about that meeting as we
see it on this photograph.

Mr. President, I would now like to come back to that interview
that Mr. Ngudjolo had with Mr. McConnell and what he said.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, a few
days ago, Mr. Kilenda raised an objection to the presentation of that
series of documents. You have the press article, the statement from the
journalist of Mathieu Ngudjolo. Then there is a notebook. I believe
there is something else. At 42, we have the statement; 40 you have the
two newspaper articles.

Briefly, Mr. Kilenda.

MR. KILENDA: (Interpretation) Thank you, your Honour. We said
that we would object to the use of these documents. First of all, it is
a document that is difficult to read; and secondly, it is a document

about a period which is not the period of the events charged here;
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1 thirdly, the author of the document has not appeared as a witness, and we
could not have cross-examined him; and lastly, there is the prejudice
that may be caused by the probative value of this document is much less than the
prejudice to Mathieu Ngudjolo, which is practically -- which is unreadable.

In tabs 39, 40, beginning with the document in tab 49, it is not

2

3

4

5

6  within the temporal jurisdiction of this case. It is in 2008. Then

7 there is the press article after an interview with Mr. Ngudjolo, and

8 these documents do not have any probative value.

9 In decision 2635 of the 17th of December, 2010, page 23,

10  paragraph 31, the Chamber handed down a decision on this. The documents
11  are from an unknown source, and our team does not have the possibility of
12 cross-examining the authors of these documents who are unknown. The

13 probative value is almost nil. Regarding tab 41, this document is not

14  from Mathieu Ngudjolo, and he does not know the conditions under which
15  this document was prepared. The Prosecutor could have called this person
16  as a witness for the Defence to have the opportunity to cross-examine

17 him, and this having not been done, it causes great prejudice to us.

18 Thank you.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.
20  You had to make that objection yourself, which is similar to the position

21  of the Chamber.

22 Mr. Prosecutor, these are two newspaper articles. We know that

23  this is a journalist, and we have his name. These press articles were on

24  the internet. We have the statement, and we have the notebook.

25 MR. MACDONALD: (Interpretation) There's also the photograph,
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1 your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Yes, the photograph is
there, but it was given an EVD reference number yesterday. The -- this

is an article reporting on 2006, and it's dated 2008. So we need to be

2
3
4
5 clear what is here, and we have to see what comes from a journalist, and
6 of course the work of a journalist is of limited interest to the Court,

7 because there's a large degree of appreciation, personal appreciation, of

8 thejournalist which may be interesting, but for its probative value,

9 it's not supposed to have any special weight here. And quite clearly,

10  Prosecutor, if the journalist and the statement he made on

11 Mathieu Ngudjolo appear to you to be of critical importance, then you

12 would have called him to appear when you called your own witnesses to
13 appear.

14 We, therefore, accept the objection by Mr. Kilenda, and we shall

15 go on to another subject, please.

16 MR. MACDONALD: (Interpretation) If I may have one moment, please, with
17 your --
18 PRESIDING JUDGE COTTE: (Interpretation) Please, please, but do

19 not go back on the decision which has just been made.

20 MR. MACDONALD: (Interpretation) No. The decision is noted, and
21 itis entered in the file, your Honour.

22 (Prosecution counsel confer)

23 MR. MACDONALD: (Interpretation)

24 Q. Mr. Ngudjolo, you testified Tuesday last week -- or last Tuesday,

25  correction, transcript 330. You referred to the fact that you went to
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1 Kampala in late June, early July in 2005. That's right, isn't it?
A. Yes, Prosecutor, that's true. I went there.
Q. And at that time, Mr. Ngudjolo, you said it was to present the
memo of the MRC; is that right?
A. Yes. Yes.

2
3
4
5
6 Q. Could you please remind us of the person or persons who travelled
7  with you on that trip to Kampala?

8  A. For that trip I was there. It was Kalole. Two of his workers and

9 another person. I don't remember the name of

10 the other person.

11 Q. Now, Mr. Ngudjolo, isn't it true to say there was a Daniel Litsha

12 who was with you?

13 A. No.

14 Q. Isn'tit fair to say that Justin Lobho was with you?

15 A. Justin Lobho was in Kampala. That's where we met him.
16 Q. Wasn't there also Louis Beiza, B-e-i-z-a?

17 A. No, he wasn't on that trip.

18 Q. Wasn't there also a person named Avoci?

19 A. Among the people who people who signed the MRC document,
20 were Avoci, Lobho Justin, Esan Kwasaro, Kona

21 Dieudonné Sambidhu, the brother of Dr. Adirodu.

22 THE INTERPRETER: The interpreter did not get the last names
23 which the witness gave.

24 THE WITNESS: (Interpretation) I think there were 12 or 14 of us

25 at the time. When we made the trip to Kampala I was there, and Kakolele
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and his two workers, and a person whose name I've
forgotten, Prosecutor.
MR. MACDONALD: (Interpretation)

Q. It's interesting to note, Mr. Ngudjolo, that Tuesday you couldn't
give the names of the people who signed the memo but now you can give
their names; is that right? Isn't it right to say that you looked at the
document for the establishment of MRC as appears on
our list? I can't remember the tab number. It's 69, to refresh your
memory, but since you gave evidence last Tuesday.

A. No, no, no, that's not it, Prosecutor. Now, why make me out to be mal-

intentioned? I am one of the founders of the MRC. Why do you

12
13
14
15
16
17
18
19
20
21
22
23
24
25

say that I can't remember the names? It's as if you told me I couldn't
remember the names of my children.

MR. MACDONALD: (Interpretation) Excuse me, your Honour. The
witness has answered the question. If there's interruptions, I cannot
conclude today.

MR. KILENDA: (Interpretation) Now, the insinuation by the
Prosecutor is unworthy, is an offence to the defence of Mathieu Ngudjolo.
He asked this question could -- well, could he give us the reasons, the
basis for asking this last question?

JUDGE COTTE: Now, we shall all remain calm so that we can
complete this cross-examination.

Prosecutor, could you give us some additional information and
perhaps continue in such a way so that Mathieu Ngudjolo can give us the

answers that he can give and which you wish to get. You have the floor.
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MR. MACDONALD: (Interpretation) You can withdraw the last
question, your Honour. This was just to note that last Tuesday the
witness could not remember the name and now he can. I'm asking simply if
he had access to the documents. It's a legitimate question. Under the
circumstances, his memory could be prompted by other circumstances other
than the reading of the document.

PRESIDING JUDGE COTTE: (Interpretation) Well, at the moment,
these are questions which are being asked now at nine minutes past 1.00
in the afternoon. That's what we're interested in.

MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, just on -- a side comment. The witness Charif,
D02-P-350, the joint witness, the third witness who is detained was also a signatory
to this MRC memorandum, wasn't he?

A. Prosecutor, so that we can go ahead, I would like to ask you to
show us the documents. I know the signatories, but show me the documents
so that I can identify these people. But at this point in time I cannot
remember all their names.

Q. Now, you can't remember
whether Charif, you can't remember at this point whether
he was a signatory of the joint declaration of the Ituri and the greater
North Kivu, dated the 18th of June, 2005, and signed in Bunia?

MR. KILENDA: (Interpretation) Your Honour, page 80, lines 1
and 2. Mr. Ngudjolo it's a small parenthesis. The witness, Charif,
D02-P-0350, I think this is the joint witness. This is an error by the

Prosecutor. No you only cited 236 and 238. That's fine. The correction
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has been made. This has been -- this is the witness of the team of
Germain Katanga, as is noted by the reference, D02.

PRESIDING JUDGE COTTE: (Interpretation) You may proceed.

MR. MACDONALD: (Interpretation) Thank you.

Now, I have an unmarked copy here of the document. If we can
show it to Mr. Ngudjolo and then we may be able to move ahead on this
point which I'm interested in.

PRESIDING JUDGE COTTE: (Interpretation) Now, Court Officer,
this is the joint declaration. This is reference number 69. Is that it?

Are we in agreement on that? Which is indeed signed by Mathieu Ngudjolo.
Have we agreed on the fact that we are just using this document?

MR. MACDONALD: (Interpretation) I'm giving it to the witness
for him to look so that he can see that Mr. Charif is there and for him
to recognise the document. And we can give it an EVD reference number,
if you wish, because then I would like to make a link with something
else.

PRESIDING JUDGE COTTE: (Interpretation) For the immediate
matter in hand, could we just deal with the questions which you wish to
ask Mr. Ngudjolo, and I think you're asking him to look at the signature
on page 3.

MR. KILENDA: (Interpretation) We had an objection to this
document.

PRESIDING JUDGE COTTE: (Interpretation) No. Don't forget that
it's been signed by Mathieu Ngudjolo. That's why I wanted to point out.

We're just talking about using the document. We haven't reached the
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stage of giving it an EVD number. Have we agreed on that?

MR. KILENDA: (Interpretation) Yes, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Now, Prosecutor, you

can use this document. You can present it to Mr. Ngudjolo, and we shall

use the document but we have not reached the stage of giving it an EVD

number.

MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, do you recognise the document and the signature? Do

you recognise this? Is this an authentic document or a copy of the

original? Do you agree with that? These are three questions in one so

we can move ahead faster.

A.

Yes, Prosecutor. I recognise the document.

Q. Isityour signature?
A. Yes, it's my signature.
Q.

A. Yes, that's right.

Are these the people you signed it with?

please.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.

MR. KILENDA: (Interpretation) Now, this document was withdrawn

from incriminating documents. See filing 1643. And what's more, it's

outside the period off the alleged offence and has no relevance at all

with the proceedings.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, now

Page 78

MR. MACDONALD: (Interpretation) Could we give it an EVD number,

Mr. Kilenda has indeed reminded us that this document was withdrawn from
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the evidence for the Prosecution at the request of the Bench and you can
use it for Mr. Ngudjolo to answer, but at this point we're not giving it
an EVD.

MR. MACDONALD: (Interpretation) Could I continue and then
perhaps the Bench may find other reasons.

PRESIDING JUDGE COTTE: (Interpretation) We can all remember
Rule 35. Now use it. Ask the question. This is the opportunity to do
so. Please go ahead.

MR. MACDONALD: (Interpretation)

Q. Now, Mr. Ngudjolo, I'll stop beating around the bush, because I

told the Court that I would conclude today, and I'm trying to move ahead
fast, but we're going to be left with one point to cover.

PRESIDING JUDGE COTTE: (Interpretation) Now, if we can conclude
tomorrow, we shall conclude tomorrow. That would be good, because the
Lingala interpreters are required for another courtroom which is waiting,
and if we cannot conclude tomorrow, we'll continue then Tuesday morning
for one hours -- one hour or two hours. We cannot be hasty in our
treatment of one -- of the -- the testimony of one of the accused who is
testifying.

MR. MACDONALD: (Interpretation) It will be concluded by
tomorrow.

PRESIDING JUDGE COTTE: (Interpretation) Then we wish to
conclude by tomorrow, but not for reasons imposed by this courtroom but
for the general organisation of the entire court.

You may proceed.
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MR. MACDONALD: (Interpretation)

Q. Now, you can see, Mr. Ngudjolo, that the reason I have asked this
question is that the witness who gave us this document is Witness P-12,
and P-12 came to testify here, and he testified that he had met you,
and indeed the witness is mistaken with the date and I'll be fair
with you. Ishall read this as it was read by Mr. Kilenda. I'm
referring to transcript 197-Conf-ET. I can cite this passage -- I can cite
this passage in open session.

MR. MACDONALD: (Interpretation) I don't know if the testimony
was given in private session, but I can assure you, your Honour, that
there will not be any problem with it being in open session today.

PRESIDING JUDGE COTTE: (Interpretation) Well, then quote it.
MR. MACDONALD: (Interpretation)

Q. Now, Mr. P-12 stated that he had met you with other people in
Kampala. And on line 3 of page 37 of this transcript 187, I asked him
the following question:

"Could you tell us, and perhaps give us the names, could you
tell us when Ngudjolo was at the hotel? What year was it? What month
was it?"

And P-12's answer was:

"I think it was between May and June 2004 when he just set up the
Congolese Revolutionary Movement, the MRC."

Question on line 9 then is:

"So it was at the beginning of the founding of the MRC; is that
right?"
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Answer:

"Yes."

You see that with time, of course, it's only human to make
mistakes and your memory can be wrong and the Witness P-12 was mistaken
and he said 2004. He said this was May, June 2004.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, please.

MR. KILENDA: (Interpretation) Thank you, your Honour. Now,
it's customary, since we have been sitting in this court, each time we
have had a witness here and we have had an inaccuracy, we usually refer
to the Bench to ask for a correction or a clarification or for the
question to be rephrased so that we can get all the clarifications
required.

The exercise which the Prosecutor is currently doing seems to be
dangerous, from the procedural point of view. Witness P-12
appeared here, and I hear at this moment that it was the same witness --
was the one who gave him this document, and the Prosecutor therefore has
had this document for a number of years, and when the question was asked
if the Prosecutor had realised that the witness had made a slip of the
tongue, then that was the time he should have made the correction. It
seems to be, from a procedural point of view, that the Prosecutor should
not be correcting what was said by a witness in front of the Court under
oath. We think this is a question of principle.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.

Prosecutor, you realise that this is dangerous path that you are

treading, so be cautious in the way you are phrasing the question we are
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1 waiting for, because you will be asking a question and not a

2 demonstration which you are doing. So please ask a question.

3 MR. MACDONALD: (Interpretation) Indeed, your Honour, but I

4  quoted this.

5 Q. Now, Mr. Ngudjolo, the question is as follows: You testified on

6 transcript 329, page 28, lines 24 up to page 29, line 20, you denied that

7 you had met P-12 in May, June, 2004. You said that you were in

8 detention and you gave your full pedigree of detentions there, and I

9 agree with you entirely, but the basic question was not answered by you.
10 Isn't it right to say, Mr. Ngudjolo, that during that trip to

11 Kampala, which you said was in late June, early July 2005, to submit the
12 MRC memo, you did, in fact, meet P-12, didn't you? And you see, we now
13 have evidence to back it up.

14 Now, you need to have evidence, and I can give you some evidence
15 there.

16 So what is your answer, Mr. Ngudjolo?

17 A. Prosecutor, you see, what I said was this: When we went to

18 Kampala, we were arrested. They put us in a building called a safe

19 house. That was in late August 2005, and we were declared

20 personanon grata.

21 Now, your Honour, your Honours, we were then taken out of the
22 safe house. We were -- that we were expelled from the safe house, we
23 were given 48 hours, and we were taken to the Ugandan Minister of Defence
24 Ababa Banzi. The minister - rather, not the ministry - who

25 said: "You are going to leave the country. You'll go home." We had the
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1 choice of exile or going back to the Congo. We were told we could not

2 stay in Uganda. Why? He said, "Because your government has called for
3 your extradition. Your government --“

4 THE INTERPRETER: Repeats the witness.

5 THE WITNESS: (Interpretation) -- "has requested your

6 extradition to Kinshasa."

7 It was official. We were extradited. We were given money for

8 the trip, 200.000 Ugandan shillings, the equivalent of a hundred American
9 dollars. And we were put in a vehicle which took us to the border. We
10 crossed the river. We crossed Semiliki River and we went back to the

11  Congo. And you see in this document here that all these people who's
12 names are there were all put in the safe house. There were five of us

13  there. I was there, Kakolele, Dido, Mbula and Sambidhu. We were the
14  five who were arrested and held in a safe house. The others were not

15 with us. They didn't know where we were. And at that time, we

16 communicated by telephone. So, Prosecutor, I didn't have any contact
17 with P-12. You can go to Uganda and check that we were declared

18  persona non grata.

19 MR. MACDONALD: (Interpretation)

20 Q. Mr. Ngudjolo, that's not the question. You haven't answered the
21 question. My question is this: Before you were arrested, you were in

22 Kampala, and isn't it true that you met P-12? He said he met you

23  there, and he mentions the people you were with. He describes the

24  context of the meeting at the time that the memo was submitted. You confirm
25 that you were in Kampala. Now, isn't it true that you met him? Is it
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yes or no?
A. We did not meet.

MR. FOFE: (Interpretation) We need to be careful because the
witness did answer. The end of his answer, page 87, lines 5 to 6, he
said, "No, Prosecutor. I had no contact with P-12." He did indeed
answer the question, Prosecutor.

MR. MACDONALD: (Interpretation) Fine. Well, that is the end of
the questions I have for today. I have another approach to start there.
But before leaving, your Honour, I would like an EVD number for the video
extract with Kale Kayihura and Mr. Ngudjolo, and he has recognised that
he was present there with Mr. Kayihura.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, can you
locate this video extract which we saw at the resumption of the session
after 11.30. If I remember correctly, it was an extract which was not
visibly clear.

MR. MACDONALD: (Interpretation) And in addition to the
37-second extract, well, we also have the transcript of the Prosecution, and I
would like to request that as we had the same procedure for other video
excerpts --

PRESIDING JUDGE COTTE: (Interpretation) I can understand you.
If while we have the final transcript, the finalised version of the
transcript being drawn up, if the specialised department of the Registry
could listen to these 30 seconds -- 37 seconds again to get as much as
possible of the soundtrack which is audible to get it in the transcript

that would be good.
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1 MR. MACDONALD: (Interpretation) Or otherwise could we have an
2 EVD number of that section of the transcript as we have done with the
3 testimony of previous witnesses?

4 PRESIDING JUDGE COTTE: (Interpretation) Well, an EVD number is
5 given to this section of the transcript, and that section of the
6 transcript will be listened to again. It's not the transcript which will
7 have an EVD number, that's clear. What I would like is to have in the
8 final transcript of the hearing to have as complete or an exhaustive
9 transcription of General Kale Kayihura's statements, as I remember
10 correctly.

11 Professor Fofé.

12 MR. FOFE: (Interpretation) Excuse me, your Honour, I have a
13 question. And this is a request for a verification in transcript of
14 today, page 59, line 5 to 6.

15 PRESIDING JUDGE COTTE: (Interpretation) You're taking us a long
16 way back. Page 59.

17 MR. FOFE: (Interpretation) Yes, lines 5 to 6, on page 59.

18 There is perhaps a problem with the interpretation of Mathieu Ngudjolo's
19 answer, and I would like to ask the Court to request the interpreters to
20 pay special attention to the answer which Mathieu Ngudjolo gave on
21 page 59, lines 1 to 11, and also lines 5 to 6, in particular. Thank you,

22 your Honour.

23 PRESIDING JUDGE COTTE: (Interpretation) Mr. O'Shea, you just
24  have one minute left. Please make good use of it.

25 MR. O'SHEA: Mr. Macdonald, my learned friend, has indicated that
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1 he has another half-an-hour tomorrow. My understanding is that after

2 tomorrow, the next time we would potentially sit would be on Tuesday.

3 I'mjust wondering if the Legal Representatives and the Chamber are in a
4 position to indicate whether it is likely that we will be sitting on

5 Tuesday or not.

6 PRESIDING JUDGE COTTE: (Interpretation) The ideal situation,

7 Mr. O'Shea, would be that we should not need to sit Tuesday and that we
8 could conclude tomorrow by 1.30 with the end of the cross-examination by
9  the Prosecutor, 30 minutes; with the questions of the

10  Legal Representatives of the Victims, who, as I said earlier, must give

11  consideration to the fact that many questions have already been dealt

12 with either through the questions of Mr. Kilenda or the cross-examination
13 by Mr. Macdonald. The Bench has a number of questions to ask, a

14  smaller -- a number much smaller than the number of questions for

15 Germain Katanga because the situations are not the same for both. And
16  then, of course, there will be closing statements by Mr. O'Shea and

17 Mr. Kilenda.

18 I don't know if it's possible. The Court Officer may tell us if

19 it's possible to have an extra hour between 2.30 and 3.30 in the

20 afternoon. We need to see if that's possible to have an additional hour.

21  And the Bench will have to read an oral decision in response to a request
22 made by Mr. Luvengika and which was on the appearance of a witness for
23  the team of the Defence of Mathieu Ngudjolo, and this was a problem for
24  protection which one of the witnesses and victims needed to be given.

25 So, Court Officer, if there were possibility to have additional time
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1 between 2.30 and 3.30 tomorrow, that would be wonderful, or at the worst
2 we'll come together Tuesday morning to read the oral decision. I think
3  we'll see. We'll review the situation tomorrow.

4 The main goal, of course, is to release the Lingala booth. We've
5 understood that. The hearing is therefore adjourned. It is not
6 yetadjourned.

7 Mr. Ngudjolo is going to return to his seat.
8 (The witness stands down)
9 PRESIDING JUDGE COTTE: (Interpretation) The Judges will switch

10  off their screens.

11 Court Officer, do you have the impression that it will not be
12 possible to have an additional hour tomorrow afternoon?

13 (Trial Chamber and Court Officer confer)

14 PRESIDING JUDGE COTTE: (Interpretation) We shall see tomorrow,
15 and if we have to come back together again Tuesday morning, it will be a
16  source of joy for us all.

17 The hearing is adjourned.

18 The hearing ends at 1.32 p.m.

19 CORRECTIONS REPORT

20 Pursuant to the Decision ICC-01/04-01/07-3216 issued by the Trial Chamber II

21 on the 13th December 2011, this transcript has been revised and corrected.

22 Please note that the corrections have been implemented directly into the

23 transcript.

24

25
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