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1 International Criminal Court

2 Trial Chamber II - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and

4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Friday, 11 November 2011

10 The hearing starts at 9.04 a.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now

13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

15 Good morning, one and all. Good morning, accused. So we have

16  four hours hearing ahead to complete the cross-examination of the

17 Prosecutor and to hear the Legal Representatives of the Victims. And

18  this will also, no doubt, be time enough for the Bench to ask a limited number of
19  questions and then there can be additional comments. We have an oral decision
20 which will be given, which will be given at the end of the hearing. We need to
21  complete the testimony of Mr. Mathieu Ngudjolo, and if absolutely essential we can
22 sit from 3.00 p.m. to 4.00 p.m. if it is required. And so then we will be

23  able to complete our work under reasonable conditions without having to

24 come back Tuesday morning for any 30 or 35 minutes' hearing.

25 Prosecutor, you may proceed.
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1 MR. MACDONALD: (Interpretation) Thank you, your Honour,

2 your Honours.

3 I would like to start by coming back to the MRC document and I

4 would like to request an EVD number in the light of the questions --

5 well, first, Mr. Ngudjolo has recognised the document. He has recognised
6 his signature. He has recognised that it is, indeed, a copy of an

7 authentic document. And the Prosecution has asked questions in the light
8 of the testimony given by P-12 which referred to Mr. Ngudjolo being in

9 Kampala to present the memo and Mr. Ngudjolo confirmed this. And I think
10 it's important for the Court, your Honour, in the pursuit of truth and to
11  assess the credibility of P-12 and also of the accused on this point,

12 where P-12 refers not only to this meeting but also to statements which

13  are alleged to have been made by Mr. Ngudjolo and to set this in time and
14  space. We have this document which is dated the 12th of June, 2005,

15  which will allow the Court to situate the testimony of Mr. Ngudjolo and
16  also the testimony of Mr. P-12 in the context. So this is the

17 situation, your Honour. Even though we are outside the period of time
18  with which we are immediately concerned here, there is the fact that

19  Mr. Ngudjolo denies that he met P-12. P-12 says that he met him and

20 there are statements that he made which could be relevant to the Court
21 and this is why I am requesting the EVD number.

22 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.

23 MR. KILENDA: (Interpretation) Thank you, your Honour. Good
24 morning, your Honour, your Honours. Ihave read and re-read this

25 document, and I cannot see any reference to P-12 or any proof that
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Mr. Mathieu Ngudjolo may have made the statements as alleged here in Court. This
document is well beyond the period of the time of the offence and it has
nothing to do with the events in these proceedings. We, therefore,
maintain that it is not relevant for the events which are being dealt
with here, and therefore it should not be tendered as evidence. That is
the position of the Defence of Mathieu Ngudjolo.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.

Now, Prosecutor, I didn't re-read the full transcript of our
hearing yesterday, but I think it was said that you had the right to use
this document and to question Mathieu Ngudjolo about this document. We
pointed out that the document was signed. You pointed out that it
had been withdrawn from the evidence of the Prosecution and so,
therefore, it follows that the document should not be given an EVD reference
number but. We will simply rely on the transcription of the answers of
Mathieu Ngudjolo to the questions which you asked and we shall proceed.

MR. MACDONALD: (Interpretation) Very well.

WITNESS: WITNESS DRC-D03-P-0707 (Resumed)

(Witness answered through interpreter)

Questioned by Mr. Macdonald: (Continued)

Q. (Interpretation) Mr. Ngudjolo, I would like to come back to your
testimony and your story about Witness P-317 in transcript 328 and
subsequently the beginning of transcript 329. This is the end of the
second day of your testimony and the beginning of the third day of your
testimony. There was a reference to this woman,

Ms. Sonia Bakar, who testified before this Court and also
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Questioned by Mr. Macdonald (Continued)

1 under oath as you are under oath. Now, you denied that you had met this
2  woman. You didn't just stop at that denial. You also maintained or have
3 maintained that you had arguments to show that you had not met the woman
4  and that her testimony was not believable for various reasons that you

5 gave.

6 THE INTERPRETER: Correction, it's Witness P-317.

7 MR. MACDONALD: (Interpretation)

8 Q. Now, one of the reasons you gave is in transcript 328, page 60,

9 line 10. And I shall quote this very quickly. I shall quote the

10  relevant section.

11 MR. MACDONALD: (Interpretation) If I may have a moment.

12 PRESIDING JUDGE COTTE: (Interpretation) Yes, I would like to

13 take this opportunity to say that we must respect the five-second rule,

14 not at the moment because everything is calm at the moment, but we need
15 to speak slowly and respect the five-second rule. Thank you.

16 And Mr. Macdonald, you have heard, I think, that you have been

17  requested to speak more closely to the microphone. See, that's the

18  problem of being so tall.

19 MR. MACDONALD: (Interpretation) Sorry, I didn't hear that. I

20 wasn't on the right channel but now I am. Perhaps I shall try to speak a
21  bit louder and the microphone should get my voice okay. It's early in

22 the morning. I need to warm up my vocal cords.

23 Q. Now, Mr. Ngudjolo, in line 10 of page 60, you said as follows:

24 "How could I have gone to give orders to a general? How could

25 that happen? UPDF was the occupying force. UPDF even scared the
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1 Kinshasa government. For the government to dispatch soldiers to Bunia or
the rapid intervention police to Bunia, you had to negotiate for the UPDF to give
authorisation for the Kinshasa government to dispatch people there. So
how could [, just a simple citizen, do that? What strength or what

authority did I have to scare the Ugandans, to force them or force UN

2
3
4
5
6 members to defend" -- it says "defend," but it means to get people down,
7 "to conduct an investigation in the field? No, sir, that never happened.

8 The Ugandans never asked me for approval for members of the UN to go down and
9 do an investigation in the field and it never happened.”

10 Mr. Ngudjolo, as we saw earlier in a video excerpt which was

11  shown, and I'm referring to tab 37 EVD-OTP-00173 of the 30th of March,

12 2003, and the transcript which also has an EVD number, it's

13 DRC-OTP-1089-0237. Extract 04_R01 and on page 0255. Now, we've already

14 viewed this video and I won't come back to it. All I need to do is refer

15 to the transcript at this point. As can be seen in this excerpt,

16  Mr. Ngudjolo, Mr. Dark speaks and he says -- I'll read it out. It's from

17 line 613 on:

18 "The young people from Ituri are happy when they're watching TV

19  and see me speak because they can see the efforts which are being given

20 for national reunification and not for tribal reasons. The Hema and the Gegere,

21  were considered as, and known to be enemies of the Lendu. That is what many

22 people think. The people of Ituri were told this by the UPC members. They're now
23  free, they go around freely, through Bogoro where the FRPI is in power. Even on
24  foot or in vehicles, by night or by day, they go through freely and they

25 do their business as they need to."
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Now, isn't it right to say, Mr. Ngudjolo, the UPDF was not in
Bogoro. It was the FRPI. It was the FRPI which was prevailing in
Bogoro. And as you said, you were Dark's superior at the time, on the
30th of March, 2003. Your commander of operations, Dark, was in Bogoro,
and he was in control under your authority. He was in control of Bogoro
under your authority; isn't that right, Mr. Ngudjolo?

A. Good morning, your Honours. Good morning, Prosecutor.

Now, this is what I have to say: When I joined the FNI/FRPI
alliance, Dark was already commander in Bogoro. Secondly, Prosecutor,
the UPDF was indeed in Bogoro. I was there and I saw it with my own

eyes.
Q. Okay.

MR. MACDONALD: (Interpretation) Now, in the light of this
answer I would now like to present excerpt which is reference number 66.
This is another video which has an EVD number, OTP-00168. And the
transcript is DRC-OTP-1045-0027, extract 05 version R01 page 0065, and the
lines we're interested in are lines 281 --

THE INTERPRETER: Correction.

MR. MACDONALD: (Interpretation) 1280 to 1287 --

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could
you please screen the video.

COURT OFFICER: (Interpretation) You can -- your Honour, you can
view the video on “PC1.”

(Video-clip played)
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THE INTERPRETER: (Voiceover) "Now, when the cars went up, these
were vehicles that went through with civilians without any problems and
goods got through without any problems and citizens could get
through. We set up a market in Bogoro and the citizens can go there.
Even from Dele, there's no problem,. Our people
provide security to make sure that citizens can go to the market and
do their business without any problems and then get back home safely. We
don't stop the vehicles, but there are some people who say that -- well, people from
the UPC say that because they're afraid. Those of them who have vehicles are
afraid of going through. But that's not our problem."

MR. MACDONALD: (Interpretation)

Q. Now, Mr. Ngudjolo, just to clarify things, I'm going to read the
revised transcript of this video and read the first four lines for the
purpose of my question. Mr. Androzo Dark is speaking in front of
General Kale Kayihura, and he says as follows:

"They get through with passengers on board without any problems.
They travel and they get to their destination, and their property gets
through too and tomorrow the residents will be moving too. We've set up
a market in Bogoro where the locals could come and get their supplies. The
UPDF people who are in Dele know that the people can get through even on
bicycle without any problems."

Isn't it right to say that even as Mr. Androzo Dark said this,
that as we see this video extract from the 7th of March, 2003, that the
UPDF was not in Bogoro but was indeed in Dele, Mr. Ngudjolo? The UPDF

was not in Bogoro. It was the FRPI which was there. Isn't that the
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case?
A. No, Idon't agree, Prosecutor. This video is from the
11th of March, 2003. Yesterday, you showed a small excerpt and
it's the 11th of March, 2003. Now, to answer you, Prosecutor, as I have
already said -- now, your Honour, if I could show this to you in the video. The UPC
governor is there. On the 24th of February, on the day of the attack,
the UPC attacked -- accused the UPDF and the Kinshasa government of
attacking Bogoro. But Dark could not accuse the Ugandans. That's the
truth, Mr Prosecutor, and Mr Presiding Judge.
Now, if you look closely, you can see the commander of the UPDF which I
said was the commander in Bogoro and your witness also identified him in this
courtroom. The UPDF was, indeed, in Bogoro.
Q. Mr. Ngudjolo, I read the passage from your testimony in transcript 328,
page 60, line 10 onwards, when you said basically that you had no
authority over the UPDF. Now I'd like to draw your attention,
Mzr. Ngudjolo, to the video which we have with EVD-OTP-00177 which is
in tab 14 and it's from the 30th of March, 2003. And the
transcript is DRC-OTP-1049-0514. And this is excerpt number 1 -- well,
extract number 1_R01. And it begins at line 717 onwards. Now, during
your examination, your lawyer, if I'm not mistaken, presented part of
this excerpt and he stopped it.
MR. MACDONALD: (Interpretation) And, your Honour, I would like
to request that we see the full excerpt even though it's five minutes
because my questions will focus on the section from line 738 to line 763.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, if you
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could do what is required for us to see the video, please.

(Video-clip played)

THE INTERPRETER: (Voiceover) "... we're in Bunia, and here we
have Mathieu Ngudjolo Chui, one of the people in charge of security ..." --

COURT OFFICER: (Interpretation) The video can be viewed on
“PC1.”

(Video-clip played)

THE INTERPRETER: (Voiceover) "Here we are in Bunia, and here we
can see Colonel Mathieu Ngudjolo, Chui, one of the people in charge of
bringing security as part of the Lendu forces, with the Lendu combatants,
and he would like to tell all the citizens that he has opened an office
which will be in charge of receiving all the citizens.

"Now, Colonel, you have the opportunity to speak.

"Thank you for allowing me to speak. First, I would like to send a message to
the entire population of Bunia and Ituri. I'm a colonel, as the journalist just stated it,
and I arrived here in Bunia at the beginning of the war, the current war, but
I would like to point out to all the residents of Bunia and Ituri that
I've already opened a liaison office and if there's a problem here in
town, well, come and talk to me about it in my office. You know
where the office is. It's in sous-region, where Commander Rafiki used
to be resident. It's next to EPO ville, and I want to say
that to the people. I would also like to say that everything you have
heard about disorder and so on, it's not true. But if you hear rumours,
well, come and talk to me about them. Report to me and we'll look at the

situation and see what we can do. Our brothers are in Lipri,
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others are in Zumbe, others in Kobu, and even in Kpandroma. And you can come
and see me and report on the situation. We're preparing the pacification

now, and I think that on the 1st of April we will start the pacification

process. We are now restoring security and peace in the city of Bunia.

"I would also like to ask the combatants and militia not to

continue to harass people on the roads. Yesterday, I went to Bogoro and I

was pleased to see that I even saw Hema brothers who were walking along
the road to Kasenyi, and that was very pleasing to see. And so this
question of escorting people -- well, I don't want it anymore, I refuse

to have that. Now, you say that you can look after security, but I can
assure you that -- that citizens are walking freely without any problem.
There's no problem of security.

"Now, there was a vehicle that was stopped in Songolo. Now, I was told that it
was the COOPI vehicle which was not given back. What do you say to that? Now,
were the COOPI vehicles given back in Songolo? No, I can't lie about that.

That vehicle is still in Songolo, it hasn't come back yet, but I can
assure you that the vehicle will come back.
"Now, can we travel by night by vehicle to Kasenyi from here without any problem?

"Now, without any problems, yes. I can assure you that I have
already briefed the commanders of the combatants in Bogoro. If a driver decided to
go into the city at night, then he should be allowed to go through. If a driver
wants to go by here at night, well, then he should be allowed to leave.

There won't be any problem.

"Thank you very much."

MR. MACDONALD: (Interpretation)
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1 Q. Well, Mr. Ngudjolo, we have the revised transcript. That was no

2 mean feat for the interpreters when they have to refer to what is

3 happening on these videos. Let me just read out your last answer on

4 line759:

5 "I can confirm this because yesterday I briefed -- I had a

6 Dbriefing with the commander of the combatants who was in Bogoro. If a

7  vehicle comes along and its driver wants to go into the town, even at

8 night, then that driver has to be allowed to go through. Also, with the commander
9 from the UPDF -- well, this is something I told him yesterday,

10 if there is a car, a vehicle, the driver of which wants to get into the

11 town, then he should be allowed to get through. And if he wants to spend
12 the night there, then let him do so, there's absolutely no problem."

13 Mr. Ngudjolo, is it not correct to say that security of

14  travellers was in your hands?

15 A. Let me say this - and I want to be very clear about this - I had

16  justjoined the FNI/FRPI alliance. I went to Bogoro and when I was

17  talking about a commander in Bogoro, it was Dark I was talking about.

18 When we were in the alliance, indeed that was the proposal that was given
19  to me within the alliance. I was the superior of Dark. It didn't mean

20 that on the 24th of February that I was Dark's superior and that I sent

21 Dark in. That's not what it was. And as for freedom of movement, indeed
22 this was the pacification period and we could not prevent people from

23 moving around. I don't know what it is you're going to suggest on this.

24 Q. Mr. Ngudjolo, is it not correct to say that you had the authority

25 as liaison officer with the UPDF so that anybody who wanted to move
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around on that road between Bunia, Bogoro, and Kasenyi, or vice versa,
you were there to make sure that the UPDF would grant them passage into Bunia
town. You had that authority as the liaison officer with the UPDF?

A. Prosecutor, you don't know in what circumstances we opened the
liaison office in Bunia. I have already said so previously in this
courtroom. At the start, Kale Kayihura said he didn't want to see
anyone bearing arms in Bunia. You can see that in the video when there
were troubles, small problems, outside the town and there was a COOPI
vehicle that had been seized by Cobra. There were other Hema villages
where there had been confrontation, conflict. The general had
difficulties getting in touch with those people, and that is why he asked
me to open up a liaison office, so that we could see what measures should
be taken. Once the COOPI vehicles, those belonging to the NGO, were
seized, the NGO didn't know who to turn to and that’s why we opened the
Bunia liaison office. If I went to Bogoro, well, first of all, I went to
sort out the problem of the hostages; and secondly, I had to ask Dark and
the UPDF commanders who were there -- I had to pass on the general's
orders. The general said that the vehicle should be returned
and he also said that it was forbidden to arrest people. So that's what I did,
I made efforts to get the vehicle of the COOPI released, I spoke to
Cobra, and after that he never handed over the vehicle. There were two
vehicles. One of them belonged to Costa, and the other one was Dimitri's vehicle.

THE INTERPRETER: And the interpreter didn't hear the second

name.

THE WITNESS: (Interpretation) In practical terms I was his
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superior but in reality he didn't follow my instructions. In giving you a
concrete example, I went over to ask Cobra to hand over the NGO COOPT's
vehicle and it has never been handed over to this very day. That's what
happened, Prosecutor.

MR. MACDONALD: (Interpretation)

Q. Okay. Let's forget the videos. We'll just have the last few

questions on the transcript 329, page 4, line 22. Now we're still
talking about P-317. The third reason, the third reason -- well, this
is what you said. The third reason: In this very room she said she went
to Bogoro and in Bogoro she met Dark. She said that she intended to go
into the camp and observe him, but Dark refused. He refused her access
to the camp because there was still corpses in the rooms, in the
classrooms, in the classrooms.

Mr. Ngudjolo, when you said that, it unsettled me somewhat and we
carried out some research, whether it's in the transcript 228, page 28,
et seq, or during the cross-examination, 229, Mr. Hooper was putting
questions to you on page 56, if we take a look at the EVD-OTP documents
00205, the specific report of Madam Bakar, and also EVD-OTP-00206, the
more general report for the United Nations, a copy of which we now have
in eCourt, your Honour, in French, there is nothing, absolutely nothing,
mentioned by Madam Bakar, no mention is made of a refusal of access to
the camp because there was still corpses in the classrooms.

Why did you say that, Mr. Ngudjolo? Why are you claiming that
Madam Bakar said something she never said on that particular aspect, in

other words, that allegedly there were corpses still in the classrooms?
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1 A. Prosecutor, when Sonia went to Bogoro, she said here that she

2 found Dark, and Dark refused access -- refused her access to the camp.

3 Unless I'm mistaken, she stated here that the Ugandans, with whom she

4 went, said that Dark had refused them access to the camp because there

5 was still corpses in the classrooms. And he didn't want -- they didn't

6 want there to be any investigations. That's what I said.

7 Q. Very well. On this question of the corpses, you also say the

8 following when you were being questioned by Mr. Kilenda about P-279,

9 transcript 329, page 44, line 24. We can start as of line 21. I'll give

10 you your answer. As of line 21 on this page 44:

11 "Sir, I went to the Ezekere groupement on the 14th of August. I

12 stayed there until the 6th of March. I worked as a nurse. I didn't have

13 any soldiers to whom I could give orders. I never gave any orders

14 tantamount to sending soldiers to the front to bury corpses of people who
15 had been killed at the front."

16 And towards the end of the conclusion you say:

17 "I don't even know that individual."

18 Mr. Ngudjolo, as a nurse, as a nurse, your experience as a nurse,

19  wouldn't you agree with me that no matter what the circumstances were,
20 that advice is extremely judicious, is it not, that is, to have

21 buried the people who'd died in Bogoro in the trenches or foxholes -- for obvious

22 reasons of public health and hygiene. As a nurse, I'm sure you would agree with
23 that, Mr. Ngudjolo, would you not?

24 A. It's not possible to leave corpses in the open air because if the

25 bodies then decompose that can cause illness.
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MR. FOFE: (Interpretation) Before we continue, I wasn't
expecting the Prosecutor to leave P-317 at this stage to go to P-279 --

MR. MACDONALD: (Interpretation) I haven't finished. I'm still
talking about 317.

MR. FOFE: (Interpretation) I'm sorry, it's just a correction,
your Honour. Page 13, lines 13, 14, page 13, lines 13 and 14, the answer
given by Mathieu Ngudjolo was incorrectly transcribed. If you read the
sentence, you will see that it actually doesn't mean anything. The
witness said "from a theoretical point of view," et cetera, et cetera.

That is fundamental because it totally deforms the answer that he gave.

MR. MACDONALD: (Interpretation) I can reformulate the question
in order to get the answer.

PRESIDING JUDGE COTTE: (Interpretation) Well, we'll sort this
out now, but we could have sorted it out at some other time because this
really does disturb the witness's answers to specific questions, but
while we're about it, let's get on with it.

Mr. Ngudjolo, according to the transcript apparently you said:

"In practical terms I was his superior," talking about Dark, "but
in reality he didn't respect my orders, and I'll give you a specific
example. I went to ask that Cobra hand over the COOPI NGO's vehicle, and
to this very day, that vehicle has never been handed over. That's what
happened, Prosecutor."

Could you quite simply reformulate your answer slowly and clearly
because it is an important sentence. "In practical terms" -- I think you

began by saying "in theory" and then you continue. So, "In theory I was
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his superior ...," and then please proceed.

THE WITNESS: (Interpretation) Your Honour, in theory when I
joined the FNI/FRP], in theory I was the superior of Dark and Cobra, but
in practical terms they didn't respect me. I gave a specific example of
the COOPI NGO's vehicle. I asked that Cobra hand over the vehicle but he
refused to do so, to this very day. Another specific example concerned
the hostages in Bogoro. I went up there to get them released, and to
this very day I've never seen them. Those are concrete examples.

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
Mr. Ngudjolo. I think that's clarified.

Professor Fofé, it's been sorted out.

Please proceed, Prosecutor, after that incursion of P-279

into the issue of the burial of bodies.

MR. MACDONALD: (Interpretation)

Q. So, Mr. Ngudjolo, it was necessary to bury the bodies, was it
not, because of the risk of decomposition, public health, in order to
avoid disease; is that not correct?

A. Yes, Prosecutor, that is correct. If you leave dead bodies in
the open air, it can cause disease. That is why it's necessary to bury
them.

Q. Well, Mr. Ngudjolo, the reason I'm putting that question to
you - [ was asking for confirmation from you - the reason is because that
is precisely the testimony of Witness P-250, when he testified on
transcript 94, page 65, lines 7, et seq, he said as follows, and the

question was:
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1 "Who gave the order to put those dead bodies in trenches and

2 holes?"

3 And the answer was:

4 "Well, first of all, there was the stench that caused people to

5 want to place them in pits and holes.

6 "Question: And that’s why they were buried, but who gave the order for
7  those bodies to be buried?"

8 The answer given was:

9 "Mr. Ngudjolo sitting over there, he's a nurse. He knows that if

10  acorpse is outside for a few days, the stench will be felt and that is

11 why it's necessary to bury the corpses in the holes that were there."

12 And I asked Witness 250 to confirm:

13 "So it was Mathieu Ngudjolo who gave the order?

14 "Answer: Yes, because he was concerned with the health of the people
15 who were there."

16 Mr. Ngudjolo, an answer such as that is not something you can

17  just make up and I'm putting it to you. You're a nurse. You confirmed
18 that it was necessary to bury the bodies for reasons of public health; is
19  that not correct, Mr. Ngudjolo?
20 A. Prosecutor, you can't take what P-250 said as gospel. 250 said
21 thatI gave the order. Another of your witnesses said it was the Red
22 Cross people who buried the bodies. Another of your witnesses said the
23 bodies were left outside for a long time, perhaps a week. So if you take
24  all these witnesses, who are we going to believe? Which is credible?
25 *P-250 was in the Walendu-Bindi collectivity.
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He wasn't in Zumbe.
We weren't with him in Bogoro --
MR. MACDONALD: (Interpretation)

Q. Mr. Ngudjolo, Madam Bakar came to testify and she said that she
met you and we find her testimony in transcript 228, page 44, and my
colleague referred to this when he was putting questions to you, and you
said to her that you organised the Bogoro and Mandro attacks. And you
also said to her that there were -- on the Hema side there were no
civilians because they were all armed, including the women and children,
because her question was: Why were there so many civilian deaths? Here,
in this Court, all you're doing is denying the very fact that you met
this lady. But, Mr. Ngudjolo, Madam Sonia Bakar has no reason to mislead
the Court, whereas you have an obvious interest in so doing, do you not?

A. Prosecutor, this is what I said: On the 18th of March, I signed
as a representative of the Lendu community. Bakar arrived here, arrived
in Bunia after the signature. And her report was submitted saying that I was
the leader of the FNI. Where did she get that information? Because
before carrying out the investigation in Bogoro she went to the MONUC and
she knew that we'd signed the agreement on the cessation of hostilities. She read
all those documents. So where did she get the information that I was the leader of the
FNI on the 24th of February, 2003? Where did she get that information from?

Secondly, in her report she says that there were victims she

spoke to in Bunia and they said that the Ugandans were fighting in
Bogoro. But here she said that she wasn't sure that the Ugandans fought

in Bogoro. Why did she change her mind? Bakar is just one individual.
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Human beings can make mistakes. Let me say the following: Bakar and I
never met. There are things that are untrue in her report. When she
says on the 24th of February that I was in Bogoro, where did she get that
information from? Who gave her that information?

Q. Youdid, Mr. Ngudjolo. You did. You told her. You told her
that, quite simply.

A. Prosecutor, you should have told her that on the 18th of March Mathieu
was a representative of the Lendu community. It was necessary to give
her that information.

Q. Thank you, Mr. Ngudjolo. Those were my questions.

MR. MACDONALD: (Interpretation) Thank you, your Honours.

MR. KILENDA: (Interpretation) If I may, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.

MR. KILENDA: (Interpretation) I didn't want to interrupt the Prosecutor’s
cross-examination. You said that if there was anything in the transcript we should
point it out immediately. On page 18, line 26, we note three dots. It's as if
Mr. Ngudjolo's answer wasn't transcribed. Perhaps it will be corrected later,
I don't know.

PRESIDING JUDGE COTTE: (Interpretation) No, no, we're not going
to ask him to repeat what he said because it's not necessarily easy for
him to remember immediately what he said just before, but I would draw
the attention of the court reporters and the Registry to these three dots
that refer also to the fact that this transcript is provisional at this
stage and we'll have to be very careful when dealing with what was said

as regards the bodies that were buried, not buried, whatever. Page 18,
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line 26 of the transcript at this stage.

2 Prosecutor, there's an EVD number that we have to give. The

3 Court Officer has got a video recording that was shown yesterday at the
4  end of the hearing and we left without the number being given.

5 MR. MACDONALD: (Interpretation) But before that, your Honour, I
6 would like to draw your attention to a passage. Still talking about

7 250 --no, I see that it does appear now. Listen, your Honour, if you

8 take the full answer of Mr. Ngudjolo on this particular point, I think

9 it's important that this be listened to again very carefully

10 because it could be that there was a slip of the tongue or some confusion
11  that crept in. And what was originally said is important. We have to
12 make sure that we have a verbatim report of what he said so that the

13 parties have the right interpretation of this when it comes to dealing

14 with a matter which is at the very heart of the whole affair. And

15 Mr. Ngudjolo said certain things, and obviously we will then see. I'm
16  not saying we now have to do it immediately and correct. It could be
17 done perhaps in the cross-examination, but what's important is to make
18  sure that in the heat of the moment that we correctly capture the words
19  spoken by the witness.

20 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, I think
21 everybody's heard you. The words of the witness have been recorded.
22 It's page 18 as of line 20 of the answer that was given. We're all aware
23  of what was said in that answer. The answer begins: "Prosecutor, what
24 250 said is not gospel ..." et cetera, et cetera. So we ask that

25 particular attention be accorded to the working of the final version of
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1 the transcript. Thank you, Prosecutor.

2 Mr. Gilissen, Mr. Luvengika, you will have the floor in turn.

3 MR. HOOPER: Very briefly, could I just refer to in the English

4  transcript this morning, it's page 13 at line 20, and it's -- it's

5 Mr. Macdonald asserting that Madam Bakar, who he refers to in that way,

6 that there's nothing, absolutely nothing, mentioned by Madam Bakar. No

7 mention is made of a refusal of access to the camp because there was

8 still corpses in the classrooms. And why are you claiming that

9 Madam Bakar said something she never said on that particular aspect? But
10 I'm going to the transcript T-229, again in the English, at page 65, and

11 the Court may recall that Madam Bakar didn't have a note as such of what
12 happened on that visit that she made to Bogoro, but she was relying on

13 the report, the special investigation team report that was contained in

14 DRC-OTP-1520-0286 which was read to her with which she agreed. And she
15 said that the commander of the group, Commander Dark, this is a quote

16  with which she agreed taken directly from the report:

17 "The commander of the group, Commander Dark, after a long

18  discussion with the team refused to grant permission to visit the place.

19 According to the Ugandan officials, the reason for his refusal was the

20 existence of unburied bodies in the vicinity of the local school."

21 And at page 66, the following page, she's asked what she means by

22 "Ugandan officials," and she says at page 66, line 24, in the English

23 transcript:

24 "It was the commander who was with us. Of course these comments

25 were not made in front of Commander Dark. They were made later on. Once
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1 more, I cannot tell you at which point in time we had this discussion on

2 the reasons why the commander did not allow us to visit the premises." Thank you.
3 MR MACDONALD: (No interpretation).

4 MR. FOFE: (Interpretation) The five seconds, please.

5 PRESIDING JUDGE COTTE: (Interpretation) We are not going to

6 debate this at length because we will have all the time to refer to the

7 transcript of Witness 317 as well as the transcript of Mr. Ngudjolo's

8 testimony today.

9 Very briefly, Mr. Prosecutor.

10 MR. MACDONALD: (Interpretation) My question was clear. I

11 quoted Mr. Ngudjolo. He said, "because there were dead bodies in the

12 classrooms." That is what I limited myself to, and I referred to the

13 transcript. I read the transcripts before asking that question. I

14 analysed the transcript and I did not mislead the witness. I quoted what
15 he had said, and Madam Bakar had never mentioned that, she had never
16  talked about dead bodies in classrooms.

17 PRESIDING JUDGE COTTE: (Interpretation) Very well. We have
18 listened to everyone and when the time comes, we will see whether there
19 were dead bodies, where the dead bodies were, in the classrooms, outside
20 of the classrooms. Well, you have expressed yourself within the context
21  of an adversarial procedure.

22 Mr. Gilissen, Mr. Luvengika, I'm not going to come back to what I

23  said yesterday. There are a lot of points that fall within the context

24  of your mandate that were discussed in the examination-in-chief and

25 cross-examination, and it is now up to you to seek the further
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clarification that you deem necessary.
Mr. Gilissen.
MR. GILISSEN: (Interpretation) Thank you, Mr. President. Good
morning, your Honours.
Questioned by Mr. Gilissen:
Q. (Interpretation) Good morning, Mr. Ngudjolo.
A. Good morning, Counsel.
Q. I'would like to ask you, Mr. Ngudjolo, to try so that both of us
should better understand each other. I told Mr. Katanga when he was
testifying that my wish is to avoid misunderstanding between us. The
questions that I intend to put to you this morning are not intended to
disturb you in any way or to support any charges against you, but the
reason is simply to avoid misunderstanding, to understand clearly and
make it possible for the Chamber to obtain all the information that the
Legal Representatives believe is necessary. And we would also like to
clarify all the grey areas as well as deal with any points that may not
have been discussed so far. That is what I wanted to tell you, and my
questions will be completely fair in light of the interest of the
Chamber.

There is a question that I would like to put to you which may --
which seems to me to be very crucial at this point in time. Currently,
Mr. Ngudjolo, what is your own definition of the word "child soldier"?

A. My definition of a child soldier is as follows: Itis a child
who is less than 18 years old who is enrolled in an armed force who bears

a weapon and who has become a soldier.
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1 Q. Mr. Ngudjolo, I asked you the question for the following reason:

2 In transcript number 328, page 61, lines 3 and onwards, you gave your

3 notion of a soldier. Istand to be corrected, but I quote you:

4 "A soldier is a civilian who has been recruited, given military

5 training, and at the end of that training becomes a soldier."

6 And in the following line, you stated that:

7 "In Zumbe, there was no military camp and there were no

8 soldiers."

9 Given your definition today that you have given us, is it the

10  same definition that you had at that time, that is, February/March 2003?

11  Is this how you understood the notion of a child soldier or has your

12 understanding of that concept changed over time?

13 A. Counsel, when I became a member of the civil guard during

14 Mobutu's regime, the phenomenon of child soldier did not exist. And why
15 was that? Because all those who were recruited at that time had to be over
16 18. The notion of child soldier, the notion of child soldier, did not

17  exist. We were not even aware of that. We heard about this phenomenon
18 during the arrival of Laurent Désiré Kabila.

19 Q. And the definition that you gave us a short while ago,

20 Mr. Ngudjolo, that is, that these are children under 18 who are enrolled

21 in an armed force and bearing a weapon, is that your current

22 understanding of that phenomenon? When I use that word, is this how you
23  understand it?

24 A. As far as I'm concerned, anyone who is under 18 is a minor and

25 therefore cannot be enrolled in military service. According to me, a
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1 person who has not yet reached 18 years cannot be recruited into an army
2 because that person would be a minor. And so as far as I'm concerned, a
3 child soldier is anyone who is not yet 18 years old yet.

4 Q. Ifully understand you, Mr. Witness. You have told us that you

5 received officer training in Kinshasa, so I believe that I understand

6 you. But when I'm talking about a child soldier that is not what I'm

7  thinking about. That is what I was afraid of, that would be a

8 misunderstanding between us and it would complicate things if we are not
9 referring to the same thing. Right now as I speak to you, what is of

10 interest to me are children of less than 15 years. I'm not talking about

11  15-and-a-half years, 16, 17 years, or almost 18 years. I'm talking of

12 much younger children and I'm not even referring to children who are

13 bearing weapons. It is possible not to have a weapon. That is what I

14 understand by that, and I'm proposing that you think of it in that way.

15 I'm referring to very young children, less than 15 years old, and that

16  would mean that this is very, very young for a person to become a member
17  of an armed force.

18 A. Counsel, someone who is less than 15 years old should not be

19  enrolled. I will assist you. You want to know whether that person is
20 armed or not. In order to become a soldier, you have to receive
21 training. Whether the person bears a weapon or not, after training he or
22 she becomes a soldier. A civilian can carry a weapon without having
23 received any military training. That person remains a civilian even
24  though he or she is carrying a weapon. That is the difference that I
25 wanted to point out. Even a child who is less than 15 years old who
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carries a weapon but who has not received military training is a civilian
child but who is carrying a weapon.

Q. Thank you very, very much, Mr. Ngudjolo, because we are really at
the heart of the issue which could have led us to a misunderstanding.
I'm not talking about military -- children that have actually received
military training or who are carrying weapons. The word "child soldier,"
the way I use it - correctly or incorrectly - has a specific meaning and
I'm appealing to you to have that same understanding. Iintend to be
very fair to you, and together we will avoid any misunderstanding. What
I would like to talk about are children, both boys and girls, who are
less than 15 years old and who, at one point or the other, were members
of a group that would not necessarily be a military group. It could be a
self-defence group, a militia group, a non-military armed group. As you
can see, things are complicated and I'm sure that you are aware of that.
And tell me if I'm mistaken. That is how the pacification report in
Ituri dealt with these issues because I'm quoting from the substance of
that report; is that correct, Mr. Ngudjolo?

A. Counsel, it is possible for a child to carry a weapon. If that
child has not received military training, you cannot refer to him as a
soldier but he is a child civilian carrying a weapon. You can see me, I
am not armed, I am dressed in a suit, but I am a soldier. You may even
have a revolver with you at home and you are still a civilian, not a
soldier. That is the difference.

Q. Inthose armed groups and militia groups that you saw in Ituri,

you are aware, you observed, that there were militia groups in Ituri in

Friday, 11 November 2011 Case No. ICC-01/04-01/07



Pursuant to Trial Chamber I1's document | CC-01/04-01/07-3201-Conf |CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 27/106 PV T
dated 14th November 2011, the redacted version of the transcript is reclassified into Public

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 27
Questioned by Mr. Gilissen

1 February/March 2003. Can you confirm this to us or did you not see any?

2 A. Counsel, it is true that there were militias in Ituri. There

3 were also self-defence groups. These two categories are different, and I

4  will explain: When you talk about a militia group, you are referring to

5 astructured group which has paramilitary training. They are not

6 soldiers even though they have received training. They have a structure

7  thatis similar to that of an army, but it is a militia group. I can

8 give you the example of the APC. The soldiers of RCD-Goma were a militia
9 group, but a self-defence group is a group made up of civilians who

10  defend themselves in the absence of a government. They apply what we

11 know as self-defence. If somebody attacks you, you defend yourself. That
12 is a difference between militia groups and self-defence groups. Those

13  are two different things.

14 Q. In those various groups that you have talked to us about and they

15 are quite different, as you have quite correctly said, now did you in any

16  of these groups observe in February or March 2003 that there were young
17 boys or young girls who were clearly or obviously less than 15 years old?
18 Iknow it is not easy, but did you observe that there were such young

19 people who had become members of these groups or who were associated with
20 those groups?

21 A. Wehave a problem: Appearances. In certain ethnic groups you

22 have people who are smaller in stature. Amongst the Lendus, for example,
23 you have pygmies, whereas the Alurs and Kakwas are tall individuals. So
24 you cannot compare between a Lendu child and an Alur child who are both
25 10 years old. The Alur child would be taller than the Lendu child. In
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1 order to be certain regarding the assessment of a child's age, that is

2 difficult. You cannot make that assessment without speaking to the

3 parents, the child's father or mother, who should tell you their age.

4 Q. Thank you, Mr. Ngudjolo. But if you have an 11-year-old child in

5 every country of the world, whether you are Chinese or Lendu or Ngiti or an Eskimo, it
6 is obvious that that child is not up to 15 years. There are ages that

7 are obvious when you look at their appearances; is that correct?

8 A. ltis possible to realise that a child or a person is a minor, but relying only on

9 aperson's appearance you cannot assess someone's age. Some children can be thin
10  or slender and others are more sturdy. If Boba Boba had appeared here, you would
11 have understood better. This is somebody who's thin and small in stature. He does
12 not even have a beard, but he is more than 37 years old. If he comes here, you will
13 see that, and this proves that physical appearance is not considered as a

14  factor for assessing the age of someone. However, it is possible to see

15 that someone is a minor, that he's a child who is not yet 18 years old.

16 You can make an estimation, but you cannot determine his age with

17  certainty and conclude that that person is a minor of less than 18 or

18 less than 15 years old.

19 Q. Let us start from the principle that it is difficult because that

20 is your answer. What was the criteria within the FNI/FRPI to ascertain

21  that the person was not less than 18 or less than 15?7 What was the

22 procedure?

23 A. Counsel, unfortunately I did not have the opportunity, I did not have the time, to
24 work in the FNI movement when those proposals were made. Kisempia arrived and

25 issued his orders. We went to Beni when the orders were given. We did not have the

Friday, 11 November 2011 Case No. ICC-01/04-01/07



Pursuant to Trial Chamber I1's document | CC-01/04-01/07-3201-Conf |CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 29/106 PV T
dated 14th November 2011, the redacted version of the transcript is reclassified into Public

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 29
Questioned by Mr. Gilissen

1 time to go and carry out a census. Our objective was to bring those people
2 together. There was consultation amongst the armed forces and groups in
3 order to identify children within those groups and demobilise them, and

4  also if there were any adults who wished to become members of those

5 groups they could do so. I did not participate in this phase of the

6 activities. I was arrested. So when the demobilisation started, I had

7 been -- 1 had been arrested. I was not an eye-witness.

8 Q. IfIunderstand you well, Mr. Ngudjolo, when the alliance between

9 the FNI and the FRPI was concluded, when you became the deputy Chief of
10  Staff in charge of operations -- let me put it to you as a question because

11 itis, indeed, a question. Were measures - were measures - taken to ensure that
12 the men, women who were members of those forces were of the prescribed
13 age? Were there any controls, any assessments, made at that time? I'm

14 trying to understand with you, Mr. Ngudjolo. Let us be clear about that.
15 A. You see, in the FNI/FRPI at the beginning of the period of the

16 alliance, it would normally have been necessary to carry out a census and
17  try to ascertain whether there were minors in that alliance, but I did

18 not personally take part in that particular operation.

19 Q. It would have been the normal thing to do, I do understand, but

20 was -- was that done within the context of the alliance? Because the

21 alliance inherited troops made up of combatants who were already in

22 existence, who had already been fighting. It was not only on paper.

23 People existed on the field. Was that exercise carried out or not as far

24  asyou know?

25 A. Asfar as I am concerned, I cannot confirm that because I know
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that when I was arrested that was when the demobilisation started and
people were gathered together. The FNI site was in Kpandroma and for the
FRPI the site was in Aveba, as we have heard here. That is what I

learned, but I, myself, did not visit those sites, Counsel.

Subsequently, the FNI and FRPI officers, as well as those of all the

armed groups in Ituri, were appointed or absorbed into the army. But
regarding children or minors, I was not aware of what happened. That is
why I cannot confirm or deny that today.

Q. Thank you very much, Mr. Ngudjolo. I believe that we are making
progress. You have just mentioned Kpandroma. In the UN report that we
will refer to, given that we have two preliminary observations, I want to
tell the Katanga Defence right now there is no risk at all of
incriminating their clients. I simply want to confirm, to begin with,
that in transcript 229, page 5, of 7 December 2010, and then transcript
230 admitted as EVD-OTP-00206, and the paragraphs go up to 43 then 64 to
67. 1 was going to use the Belgian way of pronouncing figures, 71, 84 to
87,138 to 141, 146, 147, and 149.

MR. GILISSEN: (Interpretation) Mr. President, your Honours, I
tried to cross-check before referring to a document, so as to avoid
difficulties and avoid others getting to their feet and interrupting this
difficult exercise.

PRESIDING JUDGE COTTE: (Interpretation) Now you have laid the
foundation, please proceed with the questions.

MR. GILISSEN: (Interpretation)

Q. Mr. Ngudjolo, I saw in the MONUC report which is just the UN
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1 report which you are already acquainted with, there was also a centre in
2 Zumbe. It's not just the Kpandroma one. And I'd like to have your

3 answer here. And this is paragraph 147, and I will leave my learned

4  colleagues to find the reference, to check my reading of it.

5 MR. GILISSEN: (Interpretation) And, your Honour, I have chosen
6 toread it in French for reasons which everyone will understand. I

7 didn't want to inflict my dreadful English on anyone. And so the version
8  which the Prosecutor kindly forwarded to all of us says as follows, this
9 is page 46 of the French version:

10 "After their forced or voluntary enlistment, the

11  children are trained in camps set up for this purpose or in makeshift

12 sites in towns or villages. The attached map shows where there are 28
13  training camps and nine military bases used by the different groups,

14 FNI/FRPL" I'll skip over the others, but I could read them out if you

15 wished me to do so, "the children were seen training there or said

16 that..."

17 MR. HOOPER: I'm sorry to interrupt, but could my friend, in

18 fact, read it out, including all the other names. And for the benefit of

19  the interpreters, this is paragraph 147 of the report because the

20 interpreters are having to interpret as my friend reads, which departs,
21 obviously, from the report. So if my friend perhaps can stick to the

22 wording of the report inasmuch as he wants to refer to it, that would

23  assist.

24 PRESIDING JUDGE COTTE: (Interpretation) I'm not sure that we
25 followed because we were, indeed, with paragraph 147. We have the French
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1 version since yesterday and so this is paragraph 147 which is being read

2 atthe moment. In any case, Mr. Hooper, we have noted your comments on
3 the transcript.

4 MR. GILISSEN: (Interpretation) Now to answer to Mr. Hooper,

5 because I did request a response if my reading were inadequate, this is

6 page 4 which starts with:

7 "Nine military bases used by the different groups, FNI/FRPI, UPC,

8 APC, PUSIC, and FAPC, and where children were either seen being trained
9 or themselves claimed to have been trained over the past two years. The
10  training lasted from several days to several months depending on the

11  capability of the armed group and/or its foreign backers. As a rule, the
12 Lendu/Ngiti militias, FNI/FRPI seemed to been offered a summary

13  training either in their home villages or nearby,

14 given that recruitment tended to be community based and according to
15 operational needs. Kpandroma and Zumbe were, however, known to be
16  regular training sites for FNI/FRPL"

17 Q. Now, Mr. Ngudjolo, this is the purpose of my question. I've just

18 read out this report, as we've all done, and I'm sure you've done it too,

19  and Zumbe has been cited and this perhaps could influence some and I
20 would like to know what you think of this report because here this seems
21  to be very clear, and perhaps your explanations will give us a situation
22 which is not so clear or which is different.

23 A. In Zumbe, sir, when I was arrested, young people in the Zumbe

24  self-defence group were demobilised. The person who took them to the
25 demobilisation site was the chief . It wasn't me, sir. Secondly, there
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1 was no training centre at the Bedu-Ezekere groupement. There is a confusion.
2 We think that anyone with a weapon is a soldier. A soldier can have a

3 weapon and a person can have a weapon, and there's a difference between
4  the two. In the Bedu-Ezekere groupement, young people had weapons and
5 Chief Manu did the demobilisation and had taken them to the

6 demobilisation centre. I didn't do it and I wasn't even there when it

7 happened.

8 Q. My intention was not to say that you did anything. Ijust wanted

9 you to speak on the subject. You have pointed out, and could you please
10 confirm -1 could give you the reference — you pointed out that you were
11 involved in the Ituri pacification commission; is that right,

12 Mr. Ngudjolo?

13 A. Ttook part in the work and it was in the course of that work

14  that we heard about child soldiers. If they had been with the armed

15 groups, they had to be demobilised. But that didn't mean that we had

16 them. I heard about that then, but that didn't mean that I had those

17  children.

18 Q. Okay, that's what you said, Mr. Ngudjolo. Now, I read this

19 report very closely, you can imagine it, and it's confidential, and I do

20 notintend to use extracts from the report as it stands, as this would be

21  atime-consuming procedural exercise and it would be a waste of time for
22 us. We've all had this document. This is EVD-OTP-00195 and I see that
23 from the very first day, on almost every day, the commission, in fact,

24  including the one which you were involved in, reported on ideas about
25 child soldiers. And, in particular, on the 6th of April, this is page 19
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in the report; the 9th of April, page 24; the 11th of April, everyone
checking on this, page 27; the 13th of April, page 30, there is regular
reference to child soldiers as a very serious phenomenon and you've said
it yourself that children are important, their life. But this was also

very widespread. We never see anyone involved in the participants saying
this is not relevant to us. Do you remember anyone noting in the work of
the Ituri pacification commission that the problem of child soldiers did

not exist in their area or in their community or in their street or even

in their own backyard?

A. So we shouldn't confuse communities and armed groups. Community
is one thing and it has civilians. There was the meeting of the Ituri
pacification commission. MONUC had set the agenda and as we wanted to end
the armed conflict, we had to identify people, get people together,
identify the children within the groups if there had been children; and
if there had been children, they had to be demobilised. That's how the
problem was presented. It wasn't up to each person to come along and
say: I don't have a unit with child soldiers and I don't know -- it was
a whole process for us to reach a level of identification. And the
community never recruited soldiers. Civilians don't train soldiers, and
so the community couldn't recruit soldiers or people and train them to be
soldiers. Civilians have their own jobs. They can be lawyers, doctors,
and so on. That's the sort of training that civilians have. If you take
a civilian, you can train the civilian to be a soldier. But then the
person is no longer a member of the community. Once a person is a member

of an armed force, they're no longer a civilian and they live in the
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1 military camp.

2 Q. Don't worry about that, Mr. Ngudjolo. I wasn't confusing that.

3 Iwas talking about the commission's report and which talked about the

4  fact that the communities suffered from the fact that they were child

5 soldiers and that they were looking at rehabilitation of them within the

6 community.

7 Do you remember the solemn appeal (as interpreted) on the

8 matter of child soldiers for the Ituri pacification commission? Do you

9 remember any statement that was made or any specific action on this, such
10  a serious matter? Were you informed of this?

11 A. Allow me to help you, sir. It said that if there were children within
12 a group they had to be demobilised and they had to be sent back to their
13 community. This was rehabilitation. They had to be demobilised and put
14 back into civilian life. In other words, they had to go back to their

15 communities. So how could a community recruit people? Well, when a person is
16  in a community, where are you going to take them? There weren't soldiers
17 within any community.

18 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

19 MR. FOFE: (Interpretation) Now, with all the indulgence I have
20 for my learned colleague, the Legal Representative of Victims, I would
21 like to draw the Court's attention to the fact that for some time now,
22 since the beginning of the examination by my learned colleague, and even
23  Dbefore, for this question had already been asked of Mathieu Ngudjolo, and
24 Mathieu Ngudjolo has repeatedly said that he had not seen any child
25 soldiers and that during the demobilisation period he was in prison. But
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we have noted that our learned colleague is persistently continuing with
this. And we are wondering, first, if we do not have questions being
repeated. There have no doubt been questions repeated but we have let
that go by. But, most importantly, we're wondering whether our learned
colleague is not trying to shift over into the area where he is trying to
cast doubt on the credibility of the witness. There, your Honour, is the
point which I wish to draw your attention to and I shall leave it to the
wisdom of the Bench.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, you
have been very wise to speak and I would follow you on the point here of
the risk of repetition. But once again, we are here with a question of
the status of the Legal Representative of Victims. We mustn't forget
that the Statute of Rome has a provision for the Legal Representatives of the
Victims being a party to the proceedings. That is the first point to note.
We mustn't forget that they should not be seen as a second Prosecutor,
and you are quite right -- and you are quite right, there should not be
any change in position, Mr. Gilissen, even if you are making an effort
not to do so. Caution is needed, therefore. Third point, we have an
accused person in front of the Court who has decided to give testimony
under oath and under the terms of the duty of the Legal Representative of
the Victims, they can seek to find additional light on the case, with our
approval, and there is the bid to gain a better understanding, inter
alia, of what the status was of these young people in the self-defence
groups in the event that they may have been armed, perhaps, with bladed

weapons or even with fire-arms. So all of this is indeed in what we
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could call the framework of the duty of the Legal Representative of
Victims.

However, Mr. Gilissen, you have understood that this is not a
question of time. We want this to be quite clear here, please. Justice
has a financial cost but it has a cost for truth. Now, Mr. Gilissen,
could you please try to focus on the essential issues and take into
account what Mr. Ngudjolo has already said and the way he is answering
you today. And we must not end up talking at cross-purposes. Now, you
may proceed and we know that the same applies to Mr. Luvengika when he
takes the floor.

MR. GILISSEN: (Interpretation) Thank you, your Honour. I had
the impression that we were understanding the same wavelength with
Mr. Ngudjolo, and I think he understood and that you understood that
there was no misunderstanding between us and that we're not talking at
cross-purposes. And Mathieu Ngudjolo did not say what Professor Fofé
just said.

PRESIDING JUDGE COTTE: (Interpretation) Please, Mr. Gilissen,
let's not split hairs. Now, please, we have this question of the
enlistment and the use of child soldiers on the 24th of February, 2003,
and we can look at what happened a bit before and a bit after to try and
understand what was happening. And you are here -- you are here to
represent the victims. The child soldiers, you are in a particularly
legitimate position to speak, and you should not see that as challenged.
You just have to exercise that duty as you are doing so that there is no

one rising to their feet for extremely courteous interventions, noting
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1 the rules, but we need to have the proceedings carried forward.
MR. GILISSEN: (Interpretation) Transcript 331, Mr. Ngudjolo, it
is very clear, this is page 48, line 3. Mr. Ngudjolo, on the
subject - and this was the time he spoke on this - said he personally had

never used child soldiers in Ituri. And I think this is an essential

2
3
4
5
6 point because this means, therefore, that there could have been or may
7 have been child soldiers in Ituri, and this is bringing me to where I

8 wanted to go and I'm trying to do this in the simplest and most

9 direct way.

10 Q. Now, when you were involved in the Ituri pacification commission

11 work, were you aware that some -- that what some people mentioned, that

12 in the armed groups - and I'm talking armed groups - that there were no

13  soldiers -- that there were no child soldiers?

14 A. Now, at the time of the Ituri pacification commission, I never

15 heard that there was a group that said or denied that there were child

16  soldiers in the group. As it was a process, MONUC launched its

17  peacekeeping programme and I was not involved in the identification

18 phase. That's the first point. And the second point, all the -- all the leaders of

19  the armed groups had arrived in Bunia,: FNI/FRPI FARDC, FPC, , PUSIC. They were
20 all in Bunia and -- but I did not see any children in any of the groups, only adults.

21  For the APC also, there were only adults in their delegation.

22 Q. On the 13th of April, 2003, the commission, all of the commission

23 and all the armed groups made a solemn appeal for

24  the protection of children in Ituri and they agreed to stop all

25 recruiting, to stop. You see, you said that no one recognised that they
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had any children, but they agreed to stop the recruiting and to send back
any under-aged forces from the front line and to stop using juveniles for
military purposes, and the rest is not relevant. Here it is not relevant

to me. Ishall just remain with the quote which I am concerned

with. Now, the question which I must ask you now, otherwise I would not
be doing my job here and it would be criminal negligence if I didn't give
you the opportunity to speak on this, you have signed an agreement -- I
think you said it was simply by chance, but that's not my comment. It is
an agreement on the cessation of hostilities under certain conditions

which did not allow you to be fully aware or to understand or be informed
of what’s being signed. Okay, that's one thing. But on the 13th of

April, at that time I imagine that all the participants - I am not speaking
about you in particular - all the representatives of the armed groups

with the ones I've just mentioned, they know -- they knew what they were
talking about. And this is what I would like you to speak about here.

At the time, you and others, of course, in other words, all the other

armed groups that were involved in the work were going to sign this. You
can understand why I'm disconcerted when I hear you say that there was
nothing at all. This is where I would like to give you the opportunity

to speak. This is what my role is here, and I would like to hear you

speak on this.

A. Yes, I shall say this: There was the meeting of the Ituri

pacification commission. There were points which were noted and there
was just the question of the implementation of the resolutions of the

commission. For restoring peace, people had to be grouped together and
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identified, and I was not involved in that procedure. That's what I can
tell you. I couldn't know whether there were child soldiers or not.

Q. There were young people working in the groups, working just in
the ordinary sense of the word, "work," who carried the ammunition, who
transported things, and who were used by the groups or by the fighters.
These were young people who were associated with the activity in one way
or another and they didn't necessarily carry weapons. They weren't
necessarily involved in fighting. Did you see such young people or did
you hear about them? Or do you not see any relevance here?

A. So there may have been young people in the camps or with the
armed groups, there may have been a military family that lived in the
camp, or a young child who was a child soldier, maybe that was the case.
But I personally was not involved in this stage where people were
grouped together and identified. If I'd been involved, I would have
known. For example, I would have known for the FNI/FRPI, but I was not
there. You missed the opportunity to ask Floribert Ndjabu that question.

Q. Mr. Ngudjolo, the day I need you as an advisor, don't worry, I
shall call on you but it's not going to be for the immediate future for
obvious reasons. We won't be able to conclude a deal together.

MR. GILISSEN: (Interpretation) Well, there, your Honour, I
think I have covered all the points which I think needed to be raised.
There are other points, but it's true there would be repetition, and I
think I just wanted to focus on the essential issues. I would like to
thank you for your patience, and I would like to thank you for giving me

the opportunity to speak. Mr. Ngudjolo, I would like to say thank you,
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1 indeed. Thank you for being very being clear. We have been able to

2 understand things better and I think I have gained a better understanding
3 of the -- your testimony too. Thank you.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

5 Mr. Gilissen.

6 Now I interrupted the Court Officer who wanted to give us an EVD

7 number for the video which we saw yesterday towards the end of the

8 hearing, and she’ll also give an EVD number for the French translation of

9 the United Nations report so that

10 everything is very clear in our files.

11 COURT OFFICER: (Interpretation) Thank you, your Honour. The

12 video extract DRC-OTP-0081-0004_X08 will have the reference

13 EVD-OTP-00284. The document DRC-OTP-0129-0329 will have the reference
14 EVD-OTP-00285. And the two documents will be registered as public

15 documents.

16 MR. MACDONALD: (Interpretation) Very briefly, your Honour. For
17  this video we wish to suggest to you that the transcript of the

18 Prosecutor's office and the original version and translation be revised

19  because there are different approaches. Perhaps we need to come back to
20 this after the break because at the moment all we have is the transcript

21  of the hearing, but to avoid any confusion and perhaps to follow past

22 practice, this is a decision we had with the Registry, it may be

23  preferable given that it's a very short extract, 37 seconds, it would be

24 agood idea to have a review of the original transcript and the

25 translation by the Prosecutor's office, it can be done by the Registry.
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1  So this will be independent. And on the basis of that we could then give the
2 EVD numbers to those pieces and this would be in line with previous

3 practice and would avoid any confusion, your Honour, because we saw that
4  the transcript yesterday did not contain these corrections because the

5 Registry had other duties and was not able to do it at that time.

6 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, this is

7 aninvitation to do what you have already done but on a greater scale with
8 the videos and transcripts of videos of Witness P-02 .

9 And this was a brief sequence, and if from a technical and equipment point of
10  view the Registry could do this in a reasonable time-line, there would be

11  no objection of course, because this clarification and this concern for

12 having the best possible translation would then be done.

13 We shall resume at 11.30 to hear Mr. Luvengika. The session is

14  suspended.

15 Mr. Mathieu Ngudjolo will return to his seat to make the ...

16 (The witness stands down)

17 Recess taken at 11.02 a.m.

18 On resuming at 11.32 a.m.

19 (Open session)

20 (The witness takes the stand)

21 COURT USHER: All rise.

22 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

23 We shall resume. Mr. Luvengika, I would ask you now to proceed and

24  please don't forget that Mr. Ngudjolo is telling us that he wasn't in

25 Bogoro on the 24th of February, 2003, but that he went there on the
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1 28th of March, 2003, if I'm not mistaken. You have the floor,
Mr. Luvengika.
MR. LUVENGIKA: (Interpretation) Thank you, your Honour, for
giving me the floor, your Honours.

Questioned by Mr. Luvengika:

2
3
4
5
6 Q. (Interpretation) Good day to you, Mr. Ngudjolo.
7 A. Good morning, Counsel.

8 Q. Mr. Ngudjolo, I have a number of questions to put to you, but all

9 of my questions are going to be focusing on Bogoro. As the

10 Presiding Judge has just recalled, you said that you were not in Bogoro

11 on the 24th of February, 2003, but according to your statement and

12 testimony it transpires that you are familiar with that place and I would

13  like to draw on your knowledge of the place in order to try to shed light

14  for the Bench and the participants on that particular place, Bogoro. So

15 Il give you my first question: According to your testimony you know,

16  even though you don't know terribly well, you do know Bogoro. I think
17 you spent a school year there, 1983 to 1984, towards the end of your

18  primary schooling. Now, aside from that particular period, I would like
19  to know whether you had the opportunity to go to that place, for whatever
20 reason, either as a visit to visit friends that you might have made

21  during your studies in Bogoro or for professional purposes. You were a
22 nurse and you also worked for the Red Cross, or did you go there by

23 chance, as you were passing through going up to Kasenyi or somewhere

24  else? During the period between ‘83, 2000, 2001, 2002, did you, in that

25 period, have the opportunity to go to that place?

Friday, 11 November 2011 Case No. ICC-01/04-01/07



Pursuant to Trial Chamber I1's document | CC-01/04-01/07-3201-Conf |CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 44/106 PV T
dated 14th November 2011, the redacted version of the transcript is reclassified into Public

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 44
Questioned by Mr. Luvengika

1 A. Counsel, yes, I did have the opportunity to go there. I did

2 indeed go through Bogoro outside the period when I was a student there.

3 Q. I'want you to understand the point of my questions and I want the

4 parties and participants to know what was the configuration of the region

5 of concern to us, and for that purpose we use maps. For us to have a

6 good understanding here of Bogoro I'm going to ask you to draw on your

7 memory. Could you describe the place to us, the place that you knew

8 prior to the 24th of February, 2003. I'm going to obviously leave it up

9 toyou to answer, but I'd like to know whether there were schools; if so,

10 how many? Were there churches? What was there in Bogoro? What did
11  Bogoro look like before the 24th of February, 2003?

12 A. Well, Counsel, in Bogoro there were houses built of solid

13 materials. There were also houses built of less-solid materials. There

14 was a Catholic church in Bogoro. There was a Protestant church. There

15 was a primary school and a secondary school. In addition, there was a

16  health centre with a dispensary. I would also say that as Bogoro is the

17 headquarters of the groupement, there were groupement buildings that were
18 there. There's also the livestock market. In addition, the BPI offices. There
19 was a mission in Diguna where the German missionaries lived, there's also the
20 Bogoro airport. So that's a rough description that I can give you of

21  Bogoro.

22 Q. Thank you. That's of assistance to us in understanding what

23 Bogoro was like at the time. Was there a foreign presence in Bogoro?

24  Were there any whites in Bogoro?

25 A. Yes, there were white people. There were German missionaries,
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1 and the person in charge of them was called Martin.

2 Q. In the first part of your answer you referred to a -- an office,

3 aBPI office in Bogoro. Could you tell us what the cattle breeding

4 situation was in Bogoro at that time?

5 A. Ineed clarification from you. Give me a precise period. Are

6 you talking about 1983 or some other period?

7 Q. Yes, you're quite right. I wasn't specific enough in my

8 question. I do apologise. In your testimony, you spoke to us about the

9 BPI project which is a World Bank project. It was also funded by other

10 backers as well. Canada, France and other countries were among the

11  backers. And you said that there was that project in Bedu-Ezekere and in
12 the Irumu territory, of which Bogoro is a part, and that the livestock

13 farmers had created an association. And you've just said that there was

14  an office of the BPI in Bogoro. So let me put my question, say, over the

15 period, say, between 1990 and 2000. Does that help you? Thank you.

16 A. From 1990 to 2000 there was no war. The office was working well.

17 There were farmers, breeders, shopkeepers, everything was peaceful.

18 Q. During your testimony on the 28th of October, 2011,

19  transcript 328, page 52, line 22 to 24, you said the population of the

20 Bedu-Ezekere groupement had no interest in Bogoro. There was no reason
21  for them to go to do anything there. It was of no interest for us to go

22 there. This lack of interest for Bogoro is something you repeated

23 several times over, but that's not what I'm concerned with. Ijust

24 wanted to ask you the following: If I note that there are witnesses who've appeared
25 Dbefore this Court and they've come from Bedu-Ezekere, including some Balendu, I
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1 can say that some were born in Bogoro, others studied in Bogoro, and

2 others again worked or work there, even today. I'm referring to D03-

3 P-044, born in Bogoro; D03-P-066, who taught in Bogoro in the Kavali

4  school; D03-P-088, Chief Manu, born in Bogoro; D03-P-0100, his son, who
5 we've often cited here in the proceedings, was born in Bogoro;

6 D03-P-0410, Pastor Isakara was born in Bogoro and still works there;

7 D03-P-0963, I think that is the midwife who was born in Bogoro; and you,
8 yourself, you studied in Bogoro. Does that not imply that Bogoro was

9 actually of interest, considerable interest, to the groupement of

10 Bedu-Ezekere?

11 MR. KILENDA: (Interpretation) If I may, your Honour.

12 PRESIDING JUDGE COTTE: (Interpretation) Please proceed.

13 MR. KILENDA: (Interpretation) Paragraph 90(A), in your decision 1665, you say
14  yourself that there should be no repetition in the questions of what has
15 already been asked of the witness by the other parties. I would imagine
16  that even if he's not concerned with the question of interest, that my

17  learned friend Mr. Luvengika is nonetheless going over it again. So this
18 question of interest is something that has already been dealt with by the
19 Bench, by myself, and by the Prosecutor, who dwelt on it at length. We
20 think that this is, therefore, a repeated -- a repetitive question and,

21  as such, should not be put and I think if we could move on it would be a good idea.
22 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, we did
23 indeed focus on this question of Mr. Ngudjolo. It was repeated several
24 times over because he was questioned several times over and it might

25 continue. As to the lack of interest for him or for the community or the
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1
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14
15
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19
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22
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groupement of Bedu-Ezekere as regards Bogoro, so all of that was dealt
with in very general terms. Mr. Luvengika is now focusing much more
specifically. He represents a number of people who lived in Bogoro and
who lost dear ones, property, cattle, and he is trying, through his own
means, to obtain clarifications. So we've -- we're in the general
confines. We're now in a more focused approach, and I would ask
Mr. Luvengika to proceed.
MR. LUVENGIKA: (Interpretation)

Q. Let me put my question again. In the light of what I've just
said, even though you declared that the people of Bedu-Ezekere preferred
to go to Bunia, rather, is it not true that Bogoro, the centre of Bogoro,
was, after all, of some interest for the population of Bedu-Ezekere?

A. Counsel, I wasn't born in Bogoro, as you said, I was born in
Bunia. The people you mentioned said they were born in Bogoro. Excuse
me. Let me give you my answer. If you have heard that many people were
born in Bogoro, though they're from the Bedu-Ezekere groupement, it's
because every since the colonial masters were there, right through to the
period of independence -- until 1997, the first health centre that ever
existed in the Bedu-Ezekere groupement is owmed by me . My brothers were born
in Bogoro because we didn't have a health centre up until 1997. Women
went to give birth either in Bunia or in Bogoro.

Bogoro was not of any interest to us. First of all, we're not

all from the same territory. They've got a market, they've got a
livestock market, so do we. The biggest shopping area is in Bunia.

That's where we go. We go to Bunia to buy goods. The people from
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1 Bedu-Ezekere have no interest in Bogoro.
PRESIDING JUDGE COTTE: (Interpretation) Mr. Luvengika, I think
that's pretty well all you can obtain as regards the lack of interest.

MR. LUVENGIKA: (Interpretation) Yes, indeed, your Honour.

2
3
4
5 Q. Mr. Ngudjolo, you told us that the Lendu were farmers, but that they
6 alsohad livestock. Are you aware of the fact that before the 24th of

7 February, 2003, and the events that occurred, Lendu, most of them young
8 women or young girls, would go to Bogoro to work by day in the fields

9

that belonged to the inhabitants of Bogoro? I'm asking whether you know

10  this.
11  A. No.
12 Q. I'm now going to move on to other questions. I think for the

13 next question it's important that everybody be aware of the importance of
14  this question in the light of the interests of the victims that I

15 represent but also because this is part of the process of reconciliation.

16  So I'm putting this question under the control of the Bench. As I said

17  at the very outset of my questioning, you said that you were not in

18 Bogoro on the 24th of February, and that you had nothing to do with the
19  attack perpetrated on the 24th of February, 2003. My question is as

20 follows: Mr. Ngudjolo, do you recognise that a number of civilians,

21 women, old people, children, were killed on the occasion of the attack on
22 the 24th of February, 2003? And I recognise that during your testimony
23 you often said that you had respect for victims, for people who perished
24  during the fighting in Ituri. So do you personally acknowledge that

25 there were a number of civilians who were killed during that attack?
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A. Counsel, I heard about it, but I cannot talk about hearsay. I
heard about it on Radio Candip. I heard about the 24th, how the UPDF and
the soldiers from Beni had been accused and many civilians had died. I
did hear that on the radio, but I cannot certify that there were many or
few civilians who died. I can give you no further information on that,
but the way in which things happened -- well, there was gun-fire and if
there was civilians they probably died. And even among the soldiers
there must have been deaths because there was so much intensive gun-fire.
Q. Thank you. You said that you went to Bogoro after the 24th of
February, in other words, the 28th of March, 2003, inter alia, you met
Dark and that was at the Bogoro institute. During your testimony in
answer to a question put by the Prosecutor, you said that when you
arrived at Bogoro you saw that there were houses on fire, there were
houses where the doors had been broken down, and all of the goods had
been looted from those houses. I'd like to know, what did you notice as
regards the public buildings? You studied at the Kavali primary school.
What was the state of the school and other public buildings in Bogoro?
A. Ididn't go into the premises of the primary school. Isaw that
there was sheet metal around it, as there was at the institute of Bogoro
as well. The sheet metal was still present. But the doors of all of
those buildings had been broken down.
Q. On that opportunity, on that occasion, did you notice the presence of civilians,
resident civilians, in the area? And if you did, what was their ethnic origin?
A. Yes, as I've said, there were civilians, from Lakpa,

Nombe and Kakabo. They were in Bogoro.
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THE INTERPRETER: The interpreter did not hear the details of the
chief of posts.
MR. LUVENGIKA: (Interpretation)

Q. Do you know why the Hema inhabitants did not -- had not come back
to Bogoro at that time? Do you know that?

A. Asfar as I'm concerned, they fled the war. That's the reason.

Q. Mr. Ngudjolo, you have been present throughout the proceedings.
Other witnesses explained to the Bench that cows and goats had been
looted from the village by combatants. If I've understood you correctly
you said last week that you know nothing about the looting of Bogoro.
You also said - and I quote - transcript 329, page 43, line 21, line 22,

and I quote:

"I could summarise by saying that the people in Bogoro were never
looted in Bogoro."

Nonetheless, I would like to put a question because all of this
is not terribly clear to me. When you went to Bogoro on the 28th of
March, 2003, to meet Dark and other commanders, you didn't at all talk
with them about the attack of the 24th of February, 2003?

A. Counsel, the passage that you've just read out, saying that

Bogoro wasn't looted, was that not when I was talking about the battle of
the 14th of February, 2002? Maybe at that time there was no looting. Is
that not what you're referring to? If not, if you are referring to the
battle of the 24th of February, when I went to Bogoro I did not -- I
never had spoken to Dark about the question of any looting. But what I

do know is that there were straw huts, straw houses, along the road that
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1 had been burnt. Houses by the road -- well, I didn't go into the

2 village, but I went along the road and I saw - and I can't deny the fact

3 that I saw - that the doors were open and there was nothing left inside

4  the houses. I cannot certify whether belongings had been taken off by

5 their owners or whether it was the combatants who had looted. That is

6 something I do not know. There is no way I could know that.

7 Q. Nor did you try to understand or to find out from Dark and others

8 who were there what the situation was as regards the livestock in Bogoro?
9 A. Excuse me. As regards the livestock, on the basis of my

10 experience I would say there was several attacks. It wasn't possible

11  that there was any livestock in Bogoro. The Hema would have made sure
12 that they could get -- they got the livestock out before that. There was

13 an attack on the 10th of February. Do you think they would have brought
14  the livestock back into the town? On the basis of my experience I would
15 say thatI do not believe that there were any cows in Bogoro at that

16  time, butI don't know. Even in our groupement, when battle was

17  intensive, people took the livestock, the cows, up to the Ngiti. Because

18  the cows were looted, so they took them up there. That's what happened with
19 us. Now, what would you say regarding what the Hema would have done? Do
20 you think they would have kept them there? In any case, I don't know.

21 Q. Iwould like to come back to the situation of the Hema civilians.

22 You told us that after the Bogoro attack Kale Kayihura had sent you to

23 Bogoro. You were the deputy Chief of Staff responsible for operations,

24 and if I understood you well the purpose of your visit was to discuss the
25 situation of some Hema hostages, and you told us that unfortunately those
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1 hostages never returned home. My question to you is as follows: Do you
know what became of those hostages?
A. Counsel, I do not know what happened to them. I heard that the
driver later returned with the vehicle, but I do not know anything about

what happened to the passengers.

2
3
4
5
6 Q. And what was the ethnicity of the driver who returned, that is,
7 if you know?

8 A. The driver was an inhabitant of Aru from the Kakwa ethnic group.

9 Q. Iasked you this question to help the victims understand what

10 happened to those hostages. You also told us that you had opened a

11  liaison office in Bunia to assist the population. You made announcements
12 asking the members of the population who had problems to come and see
13 you, that you would investigate the problems and try to find solutions.

14 It was within this context that I wanted to know whether, through your
15 liaison office, you were able to carry out investigations and find out

16 what had happened to those hostages?

17 A. I'went there to try and have them released, in order for them to

18 return home. But they did not return. I did not see them.

19 Q. During your testimony, you told us about your medical training at
20 the Red Cross and a general nursing course that you received as well as
21  the positions you occupied as a nurse or laboratory technician. I

22 Dbelieve that during your activities you must have heard about the Ebola
23  virus, the virus which decimated the Yambuku region in the Equateur

24 province in 1976. It was referred to as the Yambuku epidemic; is that

25  correct?
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1 A. Yes. I know about the Ebola hemorrhagic fever.

2 MR. LUVENGIKA: (Interpretation) MTr. President, with your

3 leave, I would like to call up a document which is EVD-OTP-00063. I do

4 not know whether the Court Officer can display this document on the

5 screen.

6 MR. O'SHEA: Just to assist, just to assist us, could you please tell us, is this
7 on the Prosecution list; if so, which number? Which list is it on and

8 which tab of which list?

9 MR. LUVENGIKA: (Interpretation) It is not on the Prosecutor's

10  list as disclosed for the cross-examination of Mr. Ngudjolo, but it is a

11  document that is part of the record. Itisin evidence. Itis a

12 photograph of one of the classrooms of the Bogoro institute. It relates

13  to the victims that I represent and that is why I would like to have that

14 photograph called up.

15 PRESIDING JUDGE COTTE: (Interpretation) Please show that

16  photograph to the Bench first, that is, if you have the hard copy.

17 MR. O'SHEA: Mr. President, I have one concern which is that

18 we -- we don't have notice of a document which was going to be used by --
19 PRESIDING JUDGE COTTE: (Interpretation) That is what I think,

20 Mr. O'Shea. Everything will depend on the specific document in question.
21 Mr. Luvengika, I believe we have to respect the procedure. You

22 sentin a list of your prepared questions in advance, and so far you have
23 been trying to refocus your questions so as to avoid repetitions. It is

24  true that you did not notify anyone of the possibility of calling up any

25 document at all. So I am returning this document to you.
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1 Court Officer.

2 And I will allow you now to proceed with your questions.

3 MR. LUVENGIKA: (Interpretation)

4 Q. Mr. Ngudjolo, if you remember, when the witness, Dr. Baccard

5 appeared before this Chamber, he discussed photographs that he had taken
6 in the Bogoro institute in classrooms where dead bodies were piled up,

7 and on one of the photographs we can read the words "Yambuku epidemic."
8 A short while ago, you said that you know about this Ebola virus which is
9 very destructive and which decimated an entire region, the Yambuku

10 region. And these words appeared in one of the classrooms.

11 My question to you is as follows: Why do you think that in that

12 classroom someone wrote those words, "Yambuku epidemic"?

13 MR. FOFE: (Interpretation) Your Honour.

14 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

15 MR. FOFE: (Interpretation) Your Honour, with all due respect,

16 how can this witness, Mathieu Ngudjolo, be expected to answer such a

17 question? It is impossible.

18 PRESIDING JUDGE COTTE: (Interpretation) In any case, Mr. Fofé,
19  if he cannot answer that question, then he will tell us so.

20 Can you answer that question?

21 MR. LUVENGIKA: (Interpretation) Your Honour, I'm simply asking
22 him that question within the context of his medical knowledge. He says
23 that he knows about that Ebola virus and its destructive nature. That is

24  why I'm asking him that question.

25 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.
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MR. KILENDA: (Interpretation) The question arises as to whether
the Ebola virus existed in Bogoro. I believe this is -- this question is
irrelevant to the events in question.

PRESIDING JUDGE COTTE: (Interpretation) We hope that
Mr. Luvengika will proceed with the interest that he has of this
question.

And, Mr. Ngudjolo, please answer if it is possible for you to
answer because it is within the context of your knowledge, background
knowledge, that that question has been put to you.

THE WITNESS: (Interpretation) Thank you, Mr. President. The -- I
learned about the Ebola hemorrhagic fever virus in school, but we never
heard about that Ebola virus in Ituri. We never heard about that. There
were cholera and dysentery epidemics in Ituri or the plague. These are
cases that I, myself, witnessed and I even provided treatment. So I
learned about the Ebola virus at school but I never came across any
cases. So I do not know if someone wrote these words at the Bogoro
institute. I do not even know why such words would have been written.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Luvengika, where
exactly are you going?

MR. LUVENGIKA: (Interpretation) Thank you, Mr. President.
What I wanted to establish is the scope of the massacres that took place
in the Bogoro institute, and it is highly probable that the author of
those words on the wall wanted to compare that scope with the ravages
caused by this virus, that is, the scope of the massacres.

PRESIDING JUDGE COTTE: (Interpretation) Complete your
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1 statement, Mr. Luvengika, and then we will proceed.
MR. LUVENGIKA: (Interpretation) This is what I wanted to say,
Mr. President. That was also my last question. I can see that the Defence
counsel are rising to their feet, but my intention was to establish the scope of the

killings in Bogoro, which the author of those words was probably comparing with

2

3

4

5

6  the devastation caused
7 by the Ebola virus.

8 PRESIDING JUDGE COTTE: (Interpretation) We understand that it

9 was an attempt to make a comparison.

10 You have understood that also, Mr. Fofé.

11 MR. FOFE: (Interpretation) Yes, I fully understand that,

12 your Honour. We are here before your Chamber, a Chamber of the

13 International Criminal Court. Each single one of us has a duty to be

14  very rigorous regarding what we say. What our learned friend attempted
15 to do does not seem to us to be appropriate because, Mr. President, if we

16  wanted to go further and asked you to ask our learned friend to give us

17  the foundation for his allegation, then he would find himself in

18 difficulties. So this is an allegation that is not based on any

19 foundation. Let me stop here before I lose my cool.

20 PRESIDING JUDGE COTTE: (Interpretation) You have been perfectly
21 courteous, Mr. Fofé, and the Chamber tries to be courteous also and

22 interrupt questions that do not seem to be appropriate. And sometimes we
23 do not interrupt in time, and because of our courtesy we allow that

24  question to be completed. This does not mean that we will give any

25 particular weight to the answer or the question. So this was a deduction
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1 that was made by Mr. Luvengika. That is all.
MR. LUVENGIKA: (Interpretation) Ihave no further questions,
Mr. President.
Q. I'would like to thank you, Mr. Ngudjolo.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,

2

3

4

5

6 Mr. Luvengika.
7 Now, Mr. Ngudjolo, the Bench is going to put a certain number of

8 questions to you in order to seek clarification about certain points.

9 Please do not give us lengthy answers because we are going to be asking

10 you questions about the testimony that you have already given. So you

11 will need to rely on your memory.

12 Questioned by the Court:

13 PRESIDING JUDGE COTTE: (Interpretation) In answer to questions

14  about the interest of your groupement, Bedu-Ezekere, in Bogoro, in

15 transcript 328, page 58, from line 21, you said that the problems between

16  the Hema and the Lendu were so serious that President Mobutu had

17 somewhat put the collectivity under the trusteeship of the state. And

18 later on, in transcript 329, page 36, as from line 17,

19  you told us that the Lendus and the Hemas co-habite in harmony, and you
20 gave us the example to the effect that the leader of the co-operative

21  known as Prodel in Ezekere was actually a Hema. So how can you explain
22 what appears to us to be a contradiction but which to you is probably not one?
23 A. Mr. President, if I said that the Hema-Lendu conflict was based on land

24 disputes in Lakpa, Nombe and Lengabo, these three villages are located in the Irumu

25 territory. So the Lendu-Bindi and the South Hemas were quarrelling over that piece
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1 ofland. In order to put an end to that conflict, President Mobutu transformed that
piece of land into state land, which then came under the authority of the state rather
than the collectivity. Because in the area we had traditional leaders, and the leaders of
Lakpa, Nombe, and Lengabo were supposed to be traditional or customary leaders.

But since there was a dispute about this land between Ngitis and the Hemas of Bogoro,

2

3

4

5

6 in order to put an end to that dispute there was a chief of post who was sent to that

7 area and who was designated by the territories. In answer to your second question,
8 you have said that I stated that the Hema and the Lendu were living in harmony and
9 that I said that one of the directors or leaders or one -- of one of the Prodels was a

10 Hema. That is the truth. Mr. President, for a very long time those two ethnic groups
11 had been living in peace and harmony. If you look at the list of the health workers
12 thatI trained, there are Hemas amongst them. For example, Katabuka Ngaya. He is a
13 hema from Katoto but his family lived in the Ezekere groupement.

14 His father’s name is Ngusapa. It was as from 9 January 2001 that the Hemas left the
15  groupement.

16 THE INTERPRETER: From the Lingala booth: Can the witness be

17 kindly asked to repeat, please.

18 PRESIDING JUDGE COTTE: (Interpretation) Mr. Ngudjolo, you

19 understood my concern, that is, about the apparent contradiction between

20 those two statements that you made. If I understand you very well, the

21 first part of your answer was limited to a very specific piece of land

22 and that did not undermine the fact that the Lendus and Hemas could be

23 living in peace in other areas of the territories, and during other periods.

24 A. Apart from that piece of land, there was no other conflict.

25 People were living in harmony. They were intermarrying each other.

Friday, 11 November 2011 Case No. ICC-01/04-01/07



Pursuant to Trial Chamber I1's document | CC-01/04-01/07-3201-Conf |CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 59/106 PV T
dated 14th November 2011, the redacted version of the transcript is reclassified into Public

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 59
Questioned by the Court

1 There was no problem, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) So everything depended
on the specific location where one lived, so there could have been areas
where there were conflicts that even prompted the state to intervene and

then other areas where people lived in harmony; is that correct?

2
3
4
5
6 A. Thatis correct. Conflicts arose where there were problems
7 between the managers of concessions. And these conflicts were not only

8 between the Lendus and the Hemas. There were conflicts between Hemas and
9 Hemas.

10 PRESIDING JUDGE COTTE: (Interpretation) Independently of what

11 you told us in transcript number 328 about the location where there was a

12 conflict, were there other locations where there were ongoing conflicts

13 between Hemas and Lendus?

14 A. No, I cannot confirm that there was any other ongoing or permanent

15 conflict. There weren't any.

16 PRESIDING JUDGE COTTE: (Interpretation) So these were simply

17 ad hoc or specific conflicts. Another question, Mr. Ngudjolo, in

18 transcript 327, page 47, lines 25 to 28, you told us that you were living

19  in Zumbe in a house close to the health centre. Did you live in that

20 house during that entire period of the war? That is of interest to us.

21  Can you tell us when you left that house and whether you lived elsewhere,

22 either in Zumbe or in Kambutso. We really would like to know the

23 specific houses in which you lived and the periods during which you lived

24  in those houses, that is, between August 2002 to May 2003.

25 A. Mor. President, when I left Bunia I went to Zumbe and that is when
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1 Istayed in a house next to the Zumbe health centre. I spent only two

2 weeks there. After two weeks I went to Kambutso. And from then right up

3 to the 6th of March I was in Kambutso.

4 PRESIDING JUDGE COTTE: (Interpretation) Very well. Another

5 question. In transcript 331, page 1 onwards, the Prosecutor asked you

6 questions about Bahati de Zumbe, just like he did again yesterday. You

7 said that he was a nurse and that he had travelled to Songolo with

8 Faustin. Can you tell us whether Bahati de Zumbe belonged to any of the

9 self-defence groups in Bedu-Ezekere? And more generally speaking, did

10 the members of the paramedical staff, nurses, trainees, and so on, did

11  they also belong to the self-defence groups? So specifically, was Bahati

12 a member of a self-defence group, and, also, from a general point of

13 view, did other paramedical staff, such as yourself, belong to

14  self-defence groups or was there a clear distinction between members of

15 those staff and self-defence groups?

16 A. Your Honour, when Bahati left Zumbe he went directly to the

17 Walendu-Bindi collectivity. Bahati was never a member of the group of

18 young people, the self-defence group. Also, in Ezekere, we did not have

19 nurses. The only nurse who was there was myself. The others were the

20 community health workers that I trained myself.

21 PRESIDING JUDGE COTTE: (Interpretation) Well, I was referring to the health
22 workers. I interrupted so that you should not go too far, Mr. Witness. Now, let us
23  talk about the health workers. Could the health workers also be members of a
24  self-defence group, if that was necessary?

25 A. That would have been difficult because there were many medical
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1 activities that were taking place.

2 PRESIDING JUDGE COTTE: (Interpretation) So we note that

3 Bahati de Zumbe was never a member of a self-defence group; is that

4  correct?

5 A. No, he was never a member of a self-defence group in the Ezekere

6 groupement.

7 PRESIDING JUDGE COTTE: (Interpretation) In transcript 327,

8 page 33, lines 8 onwards, you told us that you trained paramedical

9 personnel in Kambutso during the period of the fighting. Did you also

10  train young people from those self-defence groups in first aid, that is,

11 so that they should be able to provide first aid care in case of fighting

12 or was there a clear distinction between the medical personnel, including

13 yourself, and the self-defence groups?

14 A. Iprovided training to the community health workers, but within the context of the
15  training I introduced some first aid courses relating specifically to first aid, including
16  injections and injuries, because during that period there were several

17 people who were injured, and I taught those trainees how to administer

18 injections.

19 PRESIDING JUDGE COTTE: (Interpretation) So we can

20 understand - and please correct me if I'm wrong - I understand that you

21 trained members of defence, self-defence groups, to provide rudimentary

22 treatment in case of injuries during fighting?

23 A. Yes, thatis correct, your Honour.

24 PRESIDING JUDGE COTTE: (Interpretation) Completely different

25 question, transcript 329, pages 26 and 27, you said that the Ugandans
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1 helped prepare the attack on Bogoro. I'm just remembering what you said.
You talked about Kinshasa and Uganda. Could you tell us what you know,
if you do, what contribution Uganda made to the preparation of the attack

on Bogoro and how did you know that Uganda was involved in the

2

3

4

5 preparation and in the attack?
6 A. Your Honour, if the Ugandans hadn't been involved, the Bogoro

7  operation would never have occurred. That's the first point. Second

8 point, they were on the field there.

9 PRESIDING JUDGE COTTE: (Interpretation) You have no other

10 explanation to give us about what their exact contribution was?

11 A. Thisis what I know. When we met with Kale Kayihura, I asked him
12 that question. He told me that the Ugandan president and the Congolese
13 president had met in Dar es Salaam to reach an agreement. Their goal was
14  torestore peace, to restore peace in Ituri. That is why the Ugandans

15 were involved in the Bogoro operation. If there hadn't been an agreement
16  between the two parties, the Kinshasa government would not have come to
17 Bogoro and been involved in the battle because at that time the UPC men
18 or the UPC and UPDF did no longer get on together.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you. I'd just

20 like to come back to the previous question. When you gave classes in

21 first aid, where did you give them?

22 A. It was in the Catholic church in Kambutso.

23 PRESIDING JUDGE COTTE: (Interpretation) It wasn't in the

24  dispensary?

25 A. Igave the theory classes at the Catholic church and
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1 the practical lessons were given in the health care centre.

2 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Another

3 question, transcript 327, page 28, line 14, you told us that you had been

4 trained as a civil guard in the mid-1990s. If I remember correctly, it

5 was around nine months' training. Could you very briefly tell us what

6 the training was comprised of. What did you learn? What did you learn

7  in the course of these nine months? What was taught to these future

8 civil guards?

9 A. With the civil guard we were trained as police, as police

10  officers and legal police officers, and we were trained to use light

11 weapons such as AK-47s, tear gas bombs, and we also had courses in

12 military regulations because police forces and armed forces come under
13 commands. That means we had training in military regulations and we had
14  rules for carrying out infantry operations. That was what our training

15 was, but most of the time it was training as legal police officers.

16 PRESIDING JUDGE COTTE: (Interpretation) I understand, it was

17  training as a legal police officer or police-type training as a civil

18 guard, and at the same time there was teaching in military or

19  paramilitary work with instruction on how to handle what you call “light
20 weapons.” So this is standard police training; is that it?

21 A. Yes, indeed, that's it. It was -- it was standard police

22 training.

23 PRESIDING JUDGE COTTE: (Interpretation) In transcript 328,

24  page 48, lines 4 to 9, you said that you decided to give yourself the

25 high rank of colonel so that you would not be the subordinate of what you
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1 called your colleagues in arms. As you were a nurse, what did you mean

2 when you used that term? What did you mean by your "colleagues in arms"?
3 What did you have in mind when you said "my colleagues in arms" when you
4 were anurse and you were suddenly embarking yourself on a military

5 career, as you explained. Why did you use the term "colleague in arms"?

6 A. I called them "colleagues in arms" for the following reasons:

7 They're people I knew. I gave the example of Kisembo. I knew Kisembo.

8 When I made myself a member, it didn't mean that the people with whom I was in
9 the civil guard before were part of those groups. No, not at all. I was giving
10 examples of people I had already known before but who had a higher rank

11 thanIdid. Mr. Kisembo and I had not had the same military training or

12 the same training as civil guards.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you. In

14  transcript 328, still the same transcript, page 33, lines 28 to 34, or

15  specifically lines 28 to page 34, line 11, you told us that

16  Floribert Ndjabu had appointed Kiza to the position of general

17  Chief of Staff, chief of general staff, and Germain Katanga was assistant

18 chief of general staff, and Goda was the assistant chief of general staff

19 in charge of administration and you were assistant chief of general staff

20 in charge of operations. You weren't a fighter. You told us that you

21  were a health care person, a nurse. How can you explain that Floribert

22 Ndjabu did not give you the position of assistant in charge of

23 administration rather than the operational position in charge of

24 operations, when you told us a number of times that at the meeting he

25 said, "Okay, you're a member of the military forces, can you help me
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1 organise and structure,”" I remember the words you used, "the military

2 forces which we have"? So it was the person he wanted to organise, to

3 have involved. So how can you explain that he ended up giving you an

4  operational position to you, a health care person?

5 A. Your Honour, I had conversation with him and I had had training

6 atthe time as a civil guard. So I knew what a military structure was.

7 You know, the civil guard and the army are two different things, but I

8 knew what the structure of an armed force was and that was how I could

9 help him, that way. In the army that structure comes under the person in

10  charge of operations. You have a G3 who's in charge of operations. That

11  was how I was doing it. It was to help him with organisation .

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

13 Mr. Ngudjolo. On page 56 of transcript 330, lines 2 to 4, you said that

14 you went to Kambutso with your bodyguards between the 12th and the

15  30th of May, 2003. From what date did you have bodyguards? How did you
16  recruit them? Who were they? And could you give us a few names? So

17 when did you first get your bodyguards? How did you recruit them? Who
18 were they? And do you have some names to give us?

19 A. Your Honour, when I became a member of the alliance, there were

20 young people, in other words, former APC soldiers who were originally

21  from Ituri and who didn't want to become members of the UPC and at that
22 time they were in Bunia. And there were other people I knew who had

23  previously been with the APC. At the beginning of the alliance they came
24  over tojoin us and some of those people were the ones I chose to be my

25 bodyguards. As for their names, the chief of the escort was called
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1 Segoua Fabrice (phon). There was also Djaoto Akenda (phon). After
Djaoto, there was Agenonga Kakura There was also Tseni.
Your Honour, I can't remember the other names but there were 12 in all.
PRESIDING JUDGE COTTE: (Interpretation) Were there any nicknames?

Are there any nicknames that you can remember which you could give us,

2
3
4
5
6 because perhaps they didn't all use their family name and their given
7 name?

8 A. No, there were no nicknames.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you. On page.

10 331 -- or rather, transcript 331, page 42, lines 7, to page 43, line 3,

11 you told us that the other signatories to the agreement on the cessation

12 of hostilities thought it was normal, acceptable, for you to sign

13 the document as colonel because some of them also had military rank.

14 Now, as each of these men belonged to an existing organisation, a

15  specific organisation, were they surprised to see you holding a vague

16  title of colonel which was not associated with the group of combatants or

17 amilitia group? You were a colonel who just dropped out of nowhere.

18  Were they surprised by that or not?

19 A. This is how things happened: Ididn't have stripes. * The title “Colonel” was
20 simply a way of addressing me; I wasn't wearing

21  stripes. If I had been wearing stripes they could have asked me where I

22 came from and how had I become colonel. We had signed the alliance on

23 the 18th and then *the alliance was quickly established. I became a member of that

24  alliance immediately after that. There was no reason for people to be surprised.

25 And so at the time of our meeting, I was already a member of the alliance.
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1 THE INTERPRETER: The interpreter in the Lingala booth did not

2 understand the last item.

3 PRESIDING JUDGE COTTE: (Interpretation) I would like to ask the

4  witness to clarify a point.

5 Now, Mr. Ngudjolo, should we understand that for the people who

6 were there on that day, it was enough for them just to see you in uniform? Should
7 we understand that they did not realise that you were not there as a man wearing a
8 uniform but as a man with the rank of colonel? Didn't they realise that

9 you were a colonel?

10 A. No, your Honour. You see, the military uniform which I was

11 wearing was one that had been given to me. It was a UPC minister,

12 *by the name of Mateso Toze who gave it to me. The UPC ministers wore military
13 uniforms. So people wouldn't have been surprised to see me wearing a military
14  uniform. They would not have been surprised.

15 PRESIDING JUDGE COTTE: (Interpretation) At the meeting of the

16  7th of March, 2003, with Kale Kayihura, you told us in transcript 328,

17 page 28, lines 21 to 27, that Justin, Saidi and you had decided to make

18  up for the fact that Chief Manu was missing, and they asked you to go

19  with them. And when you signed the agreement on the cessation of

20  hostilities, I think it was on the 18th of March or a few weeks

21 afterwards, you did that on behalf of the Lendu community, could you tell

22 us if Chef Manu was not available there either? Wouldn't he have been in

23 abetter position to sign that agreement on the cessation of hostilities

24  on behalf of that part of the Bedu-Ezekere groupement that both he and

25 you originally come from, Zumbe, Kambutso? Now, we understand what you've
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1 said for the 7th of March, but why was it you and not Manu on the 18th of
March there for signing the agreement?
A. Your Honour, at that time, it is on the 18th of March Chief Manu
was not there for that ceremony. I hadn't seen him. And as I said at

the beginning, each collectivity had to be represented by one person, and

2

3

4

5

6 at the time there were two Pitsi people and one Tatsi. There was one

7  Tatsi missing for the agreement and so I made up for that person who was
8 missing.

9 PRESIDING JUDGE COTTE: (Interpretation) Very well. One last

10 question which may surprise you. We have frequently mentioned the question of
11  fetiches. Now, in your activity, in your technical work as a nurse, as a

12 health care worker, did you, from time to time, make use of fetiches or

13 was there a complete separation between what was done with fetiches and
14 what was done with health care as provided?

15 A. Your Honour, there is a great deal of confusion about this

16  situation. There is modern medicine and there is also traditional

17 medicine and there are customs. I can give you an example. In our

18 customs if you want to appoint a customary chief you take a leopard skin
19  and you make a little stool with part of a tree and you put the leopard

20 skip on it and the chief sits on it and all the elders come and bless him

21 in front of everybody, that is the custom, and you use the saliva which

22 isputonit.

23 PRESIDING JUDGE COTTE: (Interpretation) Mr. Ngudjolo, should we
24 understand from what you've said that for you there was a complete

25 separation between the health care services which you provided as a nurse
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1 and everything else which would be covered by traditional medicine, or
2 did you provide both traditional and modern, technical, academic health
3 care as it was taught to you or were these completely separate for you?

4 You can see this is clearly contrary. You had the training, the formal

5 training, that you got at the institute and traditional medicine which is

6 worthy of respect and which has its virtues. Did you combine them from
7  time to time or were they completely separate?

8 A. No, there was no way of having them together. They were

9 separate. I did what I was taught at school.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Mr. Ngudjolo.

12 Prosecutor, as the Bench has asked some questions, do you wish to
13 speak again in the light of what has been said? Otherwise, I shall give
14  the floor to Mr. O'Shea.

15 MR. MACDONALD: (Interpretation) No, your Honour.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
17 Mr. O'Shea, for your final comments.

18 MR. FOFE: (Interpretation) Excuse me, your Honour, may I very
19  briefly make a note for the transcript. We need to check page 13,

20 lines 13 to 14, and page 74, line 22, where the witness gave the name of
21 Mateso Tsoz', or something like that, who was UPC minister.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Well,

23  that's for the transcript and so this is a request which we are making to
24  our loyal court reporters.

25 Mr. O'Shea.
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1 Further Questioned by Mr. O'Shea:
Q. Hello again, Mr. Ngudjolo.
A. Good afternoon, Counsel.

Q. Now, at transcript T-330, page 49, at lines 2 to 4, you said the

2
3
4
5 following in relation to the alliance which Floribert had proposed that
6 youjoin. You said:

7 (Interpretation) "I stayed there until the month of October. At

8 that time I did not know that he'd already separated from it."

9 (In English) I'll repeat that last line in French for

10  the benefit of the English translation:

11 (Interpretation) "At that time, I didn't know at that time that there had was

12 already been a split. I did not have that information. I can tell you that

13 quite honestly."

14 (In English) So according to you, notwithstanding your state of

15 knowledge in October, according to you, when did the alliance separate,

16  in fact?

17 A. Counsel, these are the reasons for me saying that when the

18 alliance started, Kisempia arrived and the people separated, and I thought we were
19  still in the FNI/FRPIL I was arrested in October. I knew that they'd separated

20 at the time of the appointment, and that was when I found out that they'd

21 already separated well before but I didn't know that. Of course I'm

22 talking about the FNI/FRPI.

23 Q. Well, did you subsequently find out when they, in fact,

24 separated?

25 A. The appointments were in late 2004, and it was only in 2005 when
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I was in Kinshasa that I heard about that.

Q. And when did you hear that they had separated? Sorry. When you
heard about it, you heard that they had previously separated when?

A. No, they didn't tell me. When I met Ngabu and Germain in
Kinshasa, Germain didn't tell me anything. It was Ndjabu who told me,

who said, "Oh, but we'd been separated for a long time." That was after I'd

1CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 71/106 PV T
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asked why my name was not on the list, and he answered that he thought I was

still with the FRPI, while those in the FRPI thought that I was with the FNI. That was

why my name wasn't anywhere.

Q. Allright. Now, on the 24th of February, 2004, you've explained
several times during the course of your evidence - lastly, during the
questions of Mr. Luvengika - that you listened to Radio Candip. Who
controlled Radio Candip on the 24th of February, 2003?

MR. MACDONALD: (Interpretation) I have an objection,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Macdonald.

MR. MACDONALD: (Interpretation) The question could have been
asked by my learned colleague in the initial examination when he had the
opportunity to do so. He did not do so. The subject was raised
previously with questions by Mr. Kilenda, and at this point I do not see
the relevance in coming back to this subject which could have been dealt
with earlier.

PRESIDING JUDGE COTTE: (Interpretation) We agree that here for
these closing comments we are just dealing with points which were raised

during the cross-examination by the Prosecutor; is that right,
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Mr. O'Shea?

MR. O'SHEA: Well, the issue of Radio Candip is an issue
which the witness has spoken about on a number of occasions. And as I
say, the latest occasion he spoke about it was in the evidence he gave
with Mr. Luvengika. But he also mentioned it during the course of the
cross-examination, I believe. But he did mention it during the questions
of Mr. Luvengika. It's not that I'm -- it's not that I'm addressing an
issue which has not been discussed since I last asked my questions.

MR. MACDONALD: Nopo, it's -- it was discussed by Mr. Kilenda when
he was asking questions and you did not ask any questions at that moment
when you had an opportunity.

MR. O'SHEA: Yes, I'm not the Judge, Mr. Macdonald.

PRESIDING JUDGE COTTE: (Interpretation) I think we don't need
to make mountains out of something which is not worth making mountains
out of. Radio Candip has been mentioned on a number of occasions, that's
true, with presentations of videos and with questions which were asked,
and it's a bit difficult for us all to remember exactly what the sequence
was in the questions.

So please, Mr. O'Shea, ask your question but bear in mind that
the questioning at this point is subject to very strict criteria. So please ask
your question and proceed.

MR. O'SHEA:

Q. So who controlled Radio Candip on the 24th of February, 2003?
A. It was the UPC.

Q. And do you know what their objective was in controlling
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Radio Candip?

MR. MACDONALD: (Interpretation) Your Honour.

PRESIDING JUDGE COTTE: (Interpretation) One moment, I've got a
major problem. I don't have access to what I need, which is rather a
shame at this stage in the proceedings, and that means that I'm not

able to follow precisely what you're saying.

MR. MACDONALD: (Interpretation) The question was put: Who was
in control of Radio Candip on the 24th of February? And the answer has
been given: The UPC. And then the next question was: How -- or what was

their objective, rather, what was their objective in controlling the
Radio Candip? And I put it to you, your Honour, that Mr. Ngudjolo, given
his testimony up until now, according to his version, cannot interpret
the objectives of the UPC. I think, in any case, that we can all ask
ourselves the question as to why a political and military group would
want to control a radio station. But Mr. Ngudjolo cannot comment on the
objectives of the UPC as regards control of Radio Candip.
MR. O'SHEA: I'll move on, Mr. President.
PRESIDING JUDGE COTTE: I do not know... I beg your pardon?
MR. O'SHEA: I'll move on. I'll go on to my next question.
PRESIDING JUDGE COTTE: (Interpretation) Thank you. And I'm
really sorry that I'm not reacting, but it's to do with these technical
difficulties I'm having. Please proceed.
MR. O'SHEA:
Q. Now, during the course of the cross-examination today from my

learned friend Mr. Macdonald, at page 6, lines 1 to 11, you were asked
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about the presence of the FNI/FRPI and the UPDF in Bogoro following the
24th of February attack. And with regard to the presence of the UPDF,
the Prosecutor put it to you that the UPDF was not present. And you
said:

"I was there. I saw it with my own eyes."

Now, my understanding from your evidence is that you went to
Bogoro for the first time on the 28th of March, 2003; is that right?

A. Yes, counsel.

Q. And on that day, how long did you spend at Bogoro?

A. I'm sorry, but please would you repeat your question.

Q. How much time did you spend at Bogoro on the 28th of March, 2003?

A. Ididn't stay long. Ithink I only spent two hours there. I
left again very quickly.

Q. So your knowledge of the presence of the UPDF was based upon what
you saw during those two hours and what you learned later in Bunia; is
that right?

A. Yes, that's correct, because when I arrived I saw them.

Q. And do you know where they stayed?

A. Aslsaid earlier on, they were in the Athénée there in Bogoro.

Q. Do you know where precisely in Bogoro they stayed, where they
slept?

A. No, the UPDF was in Bogoro. There was
an entire UPDF company in Bogoro. They left Bogoro on the
7th of May, 2003.

Q. Do you know what the relationship was between the business
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1 community in Bogoro and the UPDF at that time?
A. At that time there was no business community. After the
24th of February until the UPDF left, there was no business community.

There was no market in Bogoro.

2

3

4

5 Q. When did the UPDF leave?

6 A. The 7th of May, 2003.

7 MR. O'SHEA: If I could just have one moment, please,
8 Mr. President.

9 PRESIDING JUDGE COTTE: (Interpretation) Please do.

10 (Defence counsel confer)

11 MR. FOFE: (Interpretation) Your Honour, to use time while

12 they're consulting, I forgot to point out that it's going to be necessary
13  also to check page 54, line 8 and line 9. The witness gave the names of
14  the chief of post of Bogoro Bahati Azodia, something,

15 like that, but it would seem that the name was not correctly transcribed,

16  so that will have to be checked, your Honours. Thank you.

17 PRESIDING JUDGE COTTE: (Interpretation) Yes, indeed, Professor.
18 Please proceed, Mr. O'Shea.
19 MR. O'SHEA: Thank you, Mr. President.

20 Q. I'lljust come back to a question I've already asked you, if I

21  may, Mr. Ngudjolo. You've spoken about this company of the UPDF in

22 Bogoro and you said that they were at Bogoro. Do you know or do you not
23 know in which precise location within Bogoro they stayed?

24 A. Counsel, when you leave Bunia you arrive at a part of Bogoro

25 where you have the institute of Bogoro, and you take the road up to
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Kasenyi and you come across the Athénée in Bogoro. And there's also --
THE INTERPRETER: Correction from the Lingala interpreter: and then you
arrive at Maya Frank or Mayi ya Franga.
MR. O'SHEA: I think it's the second one, madam interpreter.
Yes, thank you very much, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) Have you finished,
Mr. O'Shea?
MR. O'SHEA: Yes. Ishould have said: Thank you very much,
your Honours. I have finished my questions.

PRESIDING JUDGE COTTE: (Interpretation) Yes, that was what was
missing. Thank you.

Mr. Kilenda.

MR. KILENDA: (Interpretation) Thank you, your Honour, for
giving me the floor.

Further Questioned by Mr. Kilenda:

Q. (Interpretation) Mr. Ngudjolo, I'm referring to transcript 330 of
the 8th of November, page 47, lines 7 to 28; page 45, lines 1 to 28; and
page 48, lines 1 to 4; and more specifically here, page 48, lines 2 to 4.
This is the exchange between you and the Prosecutor, and you said and
it's not very long so I'll quote:

"At the end when there was the nomination, I was appointed to the
rank of colonel, not for the FNI or FRPI because not everybody was happy
with my attitude, not everybody was happy with my attitude, Prosecutor.
And that is why they pushed me aside."

And then on page 49, lines 6 to 15, I'm not going to read it out,
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1 butIwould like to remind you that in answer still to a question by

2 the Prosecutor, you explain the appointments that were made in 2004 and

3 how the lists of names were given. And you conclude by saying - and it's

4 notlong so I'll quote you:

5 "Prosecutor, if you really want to know the facts, who are the

6 people in whatever movement, then you have to consult that decree."

7 So my first question is as follows: In what context were you

8 appointed colonel of the FARDC, the Armed Forces of the

9 Democratic Republic of Congo?

10 A. Counsel, I was appointed to the rank of colonel in the context of

11 the MRC, the Congolese Revolutionary Movement. That was in October 2006.
12 Q. Who were the people who were appointed and promoted to the rank
13 of officers or senior officers in the context of the FNI/FRPI?

14 A. For the FNI it was Goda Sukpa who was appointed general.

15 There was also Colonel Anto, Antoine Seva, and many others whose names
16  escape me. And for the FRPI, there was Germain, who was appointed

17  general; and then there was Cobra, colonel; and Bahati de Zumbe, colonel
18 as well. And there were a number of others whose names escape me but

19 it's mentioned in the decree.

20 THE INTERPRETER: “Bahati was lieutenant-colonel,” the Lingala

21 interpreter corrects.

22 MR. KILENDA: (Interpretation) If I may, your Honour, I'd like

23 us to show on the screen EVD-OTP-00242. This is a document that we have
24  attab 28 of our binder.

25 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could
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—_

you please have this document shown. It is available in the documents.
COURT OFFICER: (Interpretation) To see the document please
press “PC1.”
PRESIDING JUDGE COTTE: (Interpretation) Thank you.
Please proceed, Mr. Kilenda.
MR. KILENDA: (Interpretation) Thank you, your Honour.
Q. Mr. Ngudjolo, do you see this decree, this document? Do you know

it? As far as you know --

O© o NN o U ok~ W N

MR. MACDONALD: (Interpretation) Please, one moment, there's

10  been no answer from the witness.

11 MR. KILENDA: (Interpretation) I'm so sorry.

12 PRESIDING JUDGE COTTE: (Interpretation) Mr. Ngudjolo, does this

13 document ring a bell? Are you familiar with it?

14 THE WITNESS: (Interpretation) Yes, your Honour, I do know it.
15 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, please
16  proceed.

17 MR. KILENDA: (Interpretation)

18 Q. How do you know it?

19 A. Tknow this document. When I was in the FARDC, I was working in
20 the officers's payment section and that's when I came across this document.
21 MR. KILENDA: (Interpretation) Could we show page 2 of this

22 document.

23 Q. Do you see page 2?

24 A. Yes,Ido, counsel.

25 Q. As far as you know, Mr. Ngudjolo, the six general officers
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1 referred to in this decree, were they the only ones who were appointed in

2 this way?

3 A. There -- in addition to the general officers, there were also

4 senior officers.

5 Q. Can you remember a few names?

6 A. The senior officers whose names I remember are: Antoine Tova

7  (phon), Lieutenant-Colonel Arsene Kaswara Bahati Talika,

8 Bahati de Zumbe, both lieutenant-colonels, and there were a number of

9 others whose names I can't remember.

10 MR. KILENDA: (Interpretation) If I may, your Honour, I'd like

11 us to see DRC-OTP-0107-0701.

12 PRESIDING JUDGE COTTE: (Interpretation) Please, would you do this, Court Officer.
13 MR. MACDONALD: (Interpretation) We have come to the limits of

14 the the re-examination --. Incidentally, the Prosecution points out that we will
15 let it go because we need to complete the testimony.

16 PRESIDING JUDGE COTTE: (Interpretation) No, no, no no! It's not because we
17 want to finish. Prosecutor, I think you would agree with me when I say

18  that since the start of Mathieu Ngudjolo's testimony, we have been

19 finding out the conditions in which he was appointed colonel, how his

20 rank of colonel was then confirmed, and so on. I think you have to bear

21 thatin mind. That is the spirit of this. It is my view. I mean,

22 obviously we don't discuss before the hearing, but I think that is what

23  Mr. Kilenda is after, and I think it's through this angle that he's

24 trying to get at this question of the rank, which, for some, might seem

25  still to be mysterious. So we need to have, first of all, the initial
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1 appointment and then confirmation. We need this to be settled. But I
understand why you rose to your feet.
Please proceed, Mr. Kilenda.
MR. KILENDA: (Interpretation) Thank you, your Honour.

Can we please show this document.

level of confidentiality.

2
3
4
5
6 COURT OFFICER: (Interpretation) Please could you confirm the
7
8 MR. KILENDA: (Interpretation) Public.

9

PRESIDING JUDGE COTTE: (Interpretation) We now have the

10 document on the screen, Mr. Kilenda, so please proceed.

11 MR. KILENDA: (Interpretation)

12 Q. Mr. Ngudjolo, do you see this document?

13 A. Yes, counsel.

14 Q. Do you recognise this document?

15 A. Yes.

16 MR. KILENDA: (Interpretation) Your Honour, if I may, once

17  again, could we show pages 2 and 3.
18 PRESIDING JUDGE COTTE: (Interpretation) We shall indeed show
19 pages?2and 3. And without having seen it, Mr. Ngudjolo has already

20 provided some information in answer to your question, at least in part.

21 MR. KILENDA: (Interpretation)

22 Q. Mr. Ngudjolo, do you see page 2?

23 A. Yes,1do.

24 Q. Do you recognise some of the names among these officers?
25 A. Yes, I recognise many of them.
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Q. Can you give us two or three?

A. Where we've got the list of colonels, number 1, Matata Wanaloki; who is Cobra
Matadi,number 3, Linganga is from the UPC. Rafiki Saba, from the UPC. [ was in

prison with him. Nembe Etienne, who was from the UPC as well: Dilangu was from

the FAPC; Tsheda Dhelo - I called him Anto - he came from the FNI; Munyalizi, he's

from PUSIC. And then in Article 2, Bahati Talika, who is Bahati de Zumbe, he was
from the FRPI;Unega Ukule, I know, he's from the FARPC/FPDC ; and the other

names are people from the UPC.
MR. KILENDA: (Interpretation) With your permission,
your Honour, can we see the last page of this document.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please
show the final page, page 3.
MR. KILENDA: (Interpretation)
Q. Mr. Ngudjolo, have you seen Article 3?
A. Yes, Isee Article 3. And here I know Safari Djawotho, who's
from the FRPDC, and I think the others were from the
UPC or PUSIC.
Q. Thank you, Mr. Ngudjolo. Could you explain to the Bench why you

were not appointed together with these other officers from the FNI/FRPI?

A. Counsel, if you take a look at this list, you see that all the people accompanying me

were not included in the list. People such as Lobo Justin, Saidi, Mateso are
not there either. We joined the alliance, but they were not happy
with the ranks we had given ourselves, and that's -- that's why --
that's why you see that all of the people who were with me were appointed

at a later date as part of the MRC, people like Justin, Saidi, and others.
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PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, I think
we're going to have to suspend the hearing. Could you give us a rough
idea of how much time you need this afternoon at 3.00?
MR. KILENDA: (Interpretation) I can set your mind at rest. We
will conclude. It depends obviously on the rhythm, but certainly 30 to
35 minutes will be enough for us. And what I would like to do at this
stage is ask for an EVD number for this document.
PRESIDING JUDGE COTTE: (Interpretation) Well, the first already
had an EVD number. The second will be given an EVD number.
I would also like to take the opportunity to tell all of you that
once we have concluded the testimony of Mathieu Ngudjolo, we have to take
a look at the question of the detention conditions for the two
co-accused, as compared to those detained who already requested asylum.
We don't know whether the parties are thinking about
re-calling the three detained witnesses or not. So give some thought to this and tell
us early afternoon what your intentions are, and if they don't have to come back
to the Court then said Court will be able to free up, in the short term,
the detention regime for our co-accused from the point of view of the
separation that we had vis-a-vis the three detained witnesses. I hope that's clear
to you, and if it can be sorted out among ourselves and among us here then
we will do that. But if you need more time then we'll need your written
submissions by Monday evening. It's a fairly tight time-line because the
idea is to free up the detention regime. If we can all agree on that.
The usher is indeed going to escort Mr. Ngudjolo to his seat.

(The witness stands down)
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PRESIDING JUDGE COTTE: (Interpretation) Court Officer, you
haven't had time to give the EVD number, but you will do that while
Mr. Ngudjolo is coming back to his seat.

COURT OFFICER: (Interpretation) Thank you, your Honour.
Document DRC-OTP-0107-0701 will bear the reference EVD-D02-00140 and will
be a public document.

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

Court Officer, would it be possible for us to leave our
documents, our papers, here over the lunch break? Good. Fine.

We will resume at 1500 hours thanks to the Appeals Chamber that
has been good enough to move to another courtroom for its decision. So,
Court Officer, please pass on our thanks to the Presiding Judge of the
Appeals Chamber.

We will thus suspend until 1500 hours.

Luncheon recess taken at 1.30 p.m.

On resuming at 3.04 p.m.

(The witness takes the stand)

(Open session)

COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

Let us continue with our work.

Mr. Kilenda, please proceed.

MR. KILENDA: (Interpretation) Thank you, Mr. President. Good
afternoon, your Honours. Good afternoon, everybody.

Q. Good afternoon once again, Mr. Ngudjolo.
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1 A. Good afternoon to everyone.

2 Q. Iwill refer to transcript number 331 of the 9th of November,

3 2011, page 11, lines 21 to 26. You had a lengthy exchange with the

4  Prosecutor about document EVD-D03-00098 and that is a letter of the

5 15th of November, 2002, signed, amongst others, by Chief Manu. Do you
6 remember that letter?

7 A. Yes, counsel.

8 Q. In that letter, mention is made, amongst other things, about

9 attacks launched by the UPC on the 15th and 16th of October, 2002, and
10 there is a report on the victims, including the mention that 215 people
11 died, civilians died, and 62 injuries were caused by fire-arms. My

12 question is as follows: To your knowledge, did the Prosecutor of the
13 International Criminal Court open an investigation or initiate

14  proceedings in relation to those events?

15 A. No, counsel.

16 Q. Thank you, Mr. Ngudjolo. You also had an exchange with the

17 Prosecutor - and I'm still referring to transcript number 331, pages 41
18 and 42 - relating to the cessation of hostilities agreement. Do you

19 remember that exchange?

20 A. Not entirely. Perhaps you could jog my memory.

21 MR. KILENDA: (Interpretation) With the leave of the President,
22 itis EVD-D03-00044 which is at tab number 13 of the Prosecutor's

23 documents. So can this be called up on the screen.

24 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, can you
25 do that, please.
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COURT OFFICER: (Interpretation) Your Honour, this document can
be viewed by pressing “PC1.”

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

MR. KILENDA: (Interpretation) In order to save time,
your Honour, with your leave we would like to go directly to page 4.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Ngudjolo -- very
well, let's go to page 4.

Mr. Ngudjolo, you have the document on your screen at page 4.

THE WITNESS: (Interpretation) Yes, Mr. President.

MR. KILENDA: (Interpretation) I made a mistake, your Honour. I
believe it is actually page 5.

Q. Can you see page 5, Mr. Ngudjolo?

A. Yes, counsel.

Q. Very well. Amongst the signatories of that document there are
certain members of the armed groups. Are you able to tell the Chamber
the military ranks of the members of the armed groups who signed that
cessation of hostilities agreement?

A. Let us take the FRPC; Jérome Kakwavu, he was a major-general at
that time, Unencan, Commander Moyo was a colonel and that was the same
for the others.

Q. Regarding Jérome Kakwavu, what was his rank before the signing of
that agreement?

A. When I knew Jérome Kakwavu he was a traffic policeman, and under
the Mobutu regime he had the rank of sergeant. When the unrest

started, he was wearing the stripes of a major-general.
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1 Q. When -- you have said that when the unrest started he was wearing
the stripes of a major-general; is that correct?
A. Yes. When I saw him on the 18th of March, he was wearing a

major-general's stripes. He was the one who wore those stripes himself.

2
3
4
5 Q. He was the one who proclaimed himself major-general?
6 A. Yes.

7 Q. And is this the same Jérome Kakwavu who was subsequently
8 appointed brigadier-general by presidential decree?

9 MR. MACDONALD: (Interpretation) I don't want to interrupt

10  because we need to finish, but we should not be very leading, despite the

11 fact that this is a re-examination.

12 PRESIDING JUDGE COTTE: (Interpretation) Please proceed.

13 Mr. Kilenda, we have 45 minutes.

14 MR. KILENDA: (Interpretation)

15 Q. And Commander Moyo, what was his rank at the time this agreement

16 was signed?

17 A. He was a colonel, but I do not know his background.

18 Q. Very well. We are still in transcript 331, page 62, lines 26 to

19  28; and page 63, lines 1 to 9. You were explaining something to the

20 Prosecutor, and in order to lay the context for my question I will read
21 it out. Thisis what you told the Prosecutor:

22 "Mr. Prosecutor, and I would like to add that if you look at the

23 video footage that you have shown, after that footage if you continue, I
24  Dbelieve we have a transcript for that video, if you watch the part in

25 which General Kayihura is speaking, he said the following: ‘In Dele when
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they were fighting the population was behind them and the population was
not afraid of being hit by bullets.” And he added, and I quote, 'Even in
their country in Uganda, the UPDF is liked by the population because they
work for the civilian population. They had been fighting for a long
time." And this is in the video footage. If General Kale Kayihura said
that, he was referring to our arrival, that is, when we arrived e
— as the population. When he's talking about the population,
he's speaking about us. We followed him from Dele until we reached
Yambi. Itis to be found in that video footage."

You say almost the same thing on page 70, line 27, of
transcript 331 as well as on page 71, line 6.

MR. KILENDA: (Interpretation) With your leave, your Honour, I
would like to have that document called up DRC-OTP-0081-0004, 26 --
, 26 seconds to 27 minutes, 19 seconds. There
is a translation. It is the page at DRC-OTP-1045-0027, page 14, lines 497 to 509.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

COURT OFFICER: (Interpretation) Can you confirm the level of
confidentiality of the video?

MR. KILENDA: (Interpretation) Public.

COURT OFFICER: (Interpretation) Your Honour, please, the video
can be viewed by pressing “PC1.”

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Court Officer.

(Video-clip played)

THE INTERPRETER: (Voiceover) "You know, we are working with the
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civilian population. When our combatants arrived, the civilian
population followed them. Even here, the civilian population was behind
the combatants. They were not afraid. They did not believe that they
would be hit by the bullets. As you know, the civilian population loves
the army. You know, the civilian population is considered as being our
strength, our force. You see what happened today. You should know that
the civilian population is our strength."
MR. KILENDA: (Interpretation)

Q. Mr. Ngudjolo, is that the correct extract?

A. Yes, that is the extract in question.

Q. Which were the forces fighting against each other in Bunia on the
6th of March, 2003?

A. It was the UPC against the UPDF.

Q. Who was the leader of the UPC soldiers?

A. The Chief of Staff of the UPC at that time was Kisembo,
Bosco Ntaganda succeeded him.

Q. And who was the leader of the UPDF?

A. Kale Kayihura was there, but he had junior commanders under him.

Q. Thank you, Mr. Ngudjolo. In the video extract - I do not think
it is necessary to call it up - it is DRC-OTP-0081-0004, tab 67 of the
Prosecutor's list, there is a translation, page 6, lines 202 -- 202-203.
General Kayihura says, and I quote:

"I have just received instructions from the president asking us

to resume the process from the point where it was suspended.”

There is also transcript 332, page 46. Do you remember that

Friday, 11 November 2011 Case No. ICC-01/04-01/07



Pursuant to Trial Chamber I1's document | CC-01/04-01/07-3201-Conf |CC-01/04-01/07-T-333-Red2-ENG CT2 WT 11-11-2011 89/106 PV T
dated 14th November 2011, the redacted version of the transcript is reclassified into Public

Witness: Witness DRC-D03-P-0707 (Resumed) (Open Session) Page 89
Further Questioned by Mr. Kilenda

1 excerpt?

2 A. Yes, counsel.

3 Q. Which was the date of that meeting which was filmed and you were
4  in attendance?

5 A. Counsel, it is the same extract, the case of the video of the

6 11th of March, 2003, it was not the 7th.

7 Q. And which president was General Kale Kayihura referring to?

8 A. He was referring to the Ugandan president, Yoweri Museveni.

9 Q. Now I would like to refer to EVD-OTP-00283, which is your

10  interview record by the office of the department of public prosecutions

11  in Bunia on the 17th of June, 2004. Do you remember that?

12 A. Yes, counsel.

13 Q. I'will try to comply with the five-second rule. It is not

14 necessary to call up that document. My question to you is this: When

15 you were questioned by the department of public prosecutions official in
16  Bunia, did you know that one day you would appear before the

17  International Criminal Court?

18 A. No, counsel. We knew that the International Criminal Court would
19  prosecute only foreigners because we knew that the Courts of our country
20 had jurisdiction. I did not know that one day I would be there, and I

21 did not think that would be the case.

22 Q. Irefer now to transcript number 332, page 26, lines 15 to 24.

23 You are answering a Prosecution question on the soldiers of the APC of
24  Faustin, and you said that there were Lendus, Ngitis, and Hema as well as
25 other Congolese tribes in the APC. Do you remember that exchange with
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1 the Prosecutor?
A. Yes, counsel.
Q. My question is as follows: The Lendu, Ngiti, and Hema elements
who were members of the APC, were they civilians or soldiers?

A. Soldiers.

2
3
4
5
6 MR. KILENDA: (Interpretation) With the leave of the President,
7 we would like to call up the confidential document DRC-D03-0001-0907.

8 PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

9 (Trial Chamber and Court Officer confer)

10 PRESIDING JUDGE COTTE: (Interpretation) We will pull down the
11  blinds because it is a confidential document.

12 Mr. Kilenda, the Prosecutor did not comment on that document, but
13 he raised an objection relating to another document that is annexed to

14  the one that you are calling up.

15 MR. MACDONALD: (Interpretation) Both of them are Regulation 35
16  documents. They're documents that were disclosed yesterday evening for
17  the first time. I would like to note incidentally that these documents

18 were obtained in February or April 2010 by the Defence team according to
19  the chain of custody.

20 PRESIDING JUDGE COTTE: (Interpretation) You raised that issue
21 and you objected to the other document.

22 Mr. Kilenda, regarding the ascertainment of the truth, is that

23 document crucial at this stage of our proceedings? Because it is true

24  that this document is being produced belatedly.
25 MR. KILENDA: (Interpretation) Thank you, your Honour. You will
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1 remember that there were exchanges between the Prosecutor and

2 Mathieu Ngudjolo ... are we in open session?

3 MR. FOFE: (Interpretation) I would like to intervene.

4 PRESIDING JUDGE COTTE: (Interpretation) We are in public

5 session. Itis just the blinds that have been drawn.

6 MR. FOFE: (Interpretation) Yes, I saw where Mr. Kilenda was

7 going. He was going to mention a name and that would have created a
8 problem. So we needed to be cautious. I'm sorry, counsel.

9 PRESIDING JUDGE COTTE: (Interpretation) I believe it is the

10  very principle of the members of a team working together to assist each
11 other.

12 MR. FOFE: (Interpretation) Our answer is: Yes, we are trying

13 to use that document in order to promote the ascertainment of the truth.
14 PRESIDING JUDGE COTTE: (Interpretation) We will use this

15 document and the other one will not be used, that is, the document that
16  has been objected to. But we have to be fair. This is a document that

17 was disclosed belatedly. Under Regulation 35 after a debate we accepted
18  this document. The other document, please keep it to yourselves. That
19  should be very clear.

20 MR. KILENDA: (Interpretation) Thank you, your Honour.

21 COURT OFFICER: (Interpretation) Your Honour, the document can
22 be viewed by pressing “PC1.”

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

24  Court Officer.

25 MR. KILENDA: (Interpretation) Is it possible to zoom into that
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1 photograph.
Q. Can you see that photograph, Mr. Ngudjolo?
A. Yes, that is the vice-president of the young people of the
self-defence group and he is the one who signed the request for

assistance.

2

3

4

5

6 Q. What is his name?

7 A. Martin Banga Dheja.
8 MR. KILENDA: (Interpretation) Your Honour, can we call up
9 EVD-OTP-0081.

10 PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

11 I believe that you had sent in a filing, Mr. Prosecutor, but we

12 were wondering whether there might have been a confusion.

13 MR. MACDONALD: (Interpretation) It was P-287 that we were

14  objecting to, that is, the photograph. Here we can show the photograph

15 taken by Mr. Renaud Khan of the person that he said was called

16  Cobra.

17 PRESIDING JUDGE COTTE: (Interpretation) I believe there was

18  confusion here because amongst Mr. Kilenda's photograph we did not have
19  any photograph for 287.

20 So, Court Officer, there is EVD-OTP-00081, please call it up on

21  the screen.

22 COURT OFFICER: (Interpretation) Your Honour, the photograph is
23 on the screen.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

25 Court Officer.
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mr. Kilenda.

MR. KILENDA: (Interpretation)

Q. Now please look closely at this photograph, Mr. Ngudjolo. The
person you see here, is it the same person as on the previous photo?
A. No, sir.

MR. MACDONALD: (Interpretation) I don't know if the witness can
answer that question. Does he know this person in the photograph here?
Perhaps we need to have a factual basis for this if -- to see if he knows whether he
knows this person, otherwise the Court may determine whether there are features

which are the same.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you are
right. Mr. Kilenda should no doubt have started by asking for the person
in the photograph to be identified, but, unless I'm mistaken, I think
that you had started that. I'm sure if he skipped that, he's going to do
it.

MR. KILENDA: (Interpretation) Thank you, your Honour.

Q. Mr. Ngudjolo, do you know this person?

A. No, I don't know this person. They're not people from our
village.

Q. Isit the same person as we saw in the previous photograph?

A. No, counsel.

Q. At transcript 330, page 23, line 25; and then page 24, in your
exchanges with the Prosecutor, Mr. Ngudjolo, you mentioned that you were
present on the front line when you were with the civil guard. Do you

remember that exchange?
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1 A. Yes.
Q. Without going on at length, could you explain to the Court how
you got back from Goma?

A. We ran away on foot. There were places where we took vehicles

2
3
4
5 and when we didn't have any fuel we walked, and that's how we got to
6 Kisangani.

7 Q. How long did that take?

8 A. The road was in poor condition. We left with our ambulance, it

9 broke down, and we left it behind. We did around 50 kilometres with the

10 ambulance. And you know what vehicles are like in the Congo. It took

11  about one and a half months to do a total distance of around

12 500 kilometres.

13 MR. KILENDA: (Interpretation) Your Honour, with your approval

14 may we raise the blinds?

15 PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

16 MR. KILENDA: (Interpretation)

17 Q. From what you've said, Mr. Mathieu Ngudjolo, when you left the

18 civil guard -- well, what did you do after you left the civil guard?

19 A. Well, when I left the civil guard I started working as a nurse in, no I actually began at
20 THE INTERPRETER: The interpreter in the Lingala booth did not

21  hear the name.

22 THE WITNESS: (Interpretation) And then in 1997 I started

23 working at the health care centre in Zumbe. In 1999 I

24  went to study at the ITM.

25 MR. KILENDA: (Interpretation)
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Q. From what you've said, you have clearly stopped working or you
had clearly stopped working with the civil guard?

A. Yes, because I didn't want to work with Rwandans.

Q. Thank you very much, Mr. Ngudjolo.

MR. KILENDA: (Interpretation) Perhaps we could request an EVD
number for the photograph.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer -- you
mean the small identity photograph? All right.

COURT OFFICER: (Interpretation) Thank you, your Honour. The confidential
photograph will have the reference DRC -- excuse me, the confidential
photograph DRC-D03-0001-0907 will have the EVD reference number D03-00141.

PRESIDING JUDGE COTTE: (Interpretation) Mr Kilenda.

MR. KILENDA: (Interpretation) Could we also have an EVD number
for the two video excerpts, DRC-OTP-0081-0004 , the
minute which was screened.

PRESIDING JUDGE COTTE: (Interpretation) Yes, for that one. And
hasn't the other one also been screened? You only screened one during
this re-examination.

MR. MACDONALD: (Interpretation) My learned colleague is talking
about the transcript, but the transcript comes with the video excerpt.
There's no EVD separate number. The two are together, Mr. Kilenda.

PRESIDING JUDGE COTTE: (Interpretation) Perfect. Thenit's a
single EVD number which will be given.

MR. KILENDA: (Interpretation) Thank you, Prosecutor.

COURT OFFICER: (Interpretation) Thank you, your Honour. The
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1 video extract DRC-OTP-0081-0004 will have the EVD reference number

2 D03-000142.

3 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

4  Court Officer.

5 Mr. Kilenda.

6 MR. KILENDA: (Interpretation) Just one point to check. Now as

7  the extract DRC-OTP-0081-004 which goes from the 7th

8 minute and 13th second to the 7th minute and 40th second, which is tab

9 number 67 in the Prosecutor's list, translation page 6, lines 202 to 203,

10 has that already been given an EVD number?

11 PRESIDING JUDGE COTTE: (Interpretation) Now, Court Officer, it seems
12 to me that that is the case. Yes, the Court Officer is nodding and so we

13 canrest assured it has been given a number.

14 MR. KILENDA: (Interpretation) Your Honour, your Honours, in a
15 few moments your Bench will make the statement to mark the end of the
16  presentation of the defence of Mr. Mathieu Ngudjolo. This is a stage in
17  the proceedings which is of the greatest importance. It is also a moment
18  of joy and emotion. We have already felt this when some of the legal

19  parties here present experienced it and we are experiencing it today.

20 This is why our team would like to take this opportunity to say thank you
21 toyou all, to the Bench, to the Prosecutor's office, to the

22 Legal Representatives of Victims, to the Defence team of

23  Mr. Germain Katanga, to all the members of the Judges' teams, to the

24  Court Officers and Court Ushers. Your presence and your contribution
25 from you all have made the presentation of our case effective. Our
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1 proceedings have sometimes been fairly heated and we can see this is

2 because we have the dynamic setting of a criminal hearing where you are

3 judging men.

4 Your Honour, your Honours, and we can see human sensitivity here,

5 but you have always been able to frame and restore order to our

6 interventions so as to achieve their final goal. We hope and dare

7 hope that this legal process which started on the 24th of November, 2009,

8 will go through to its conclusion under the best of conditions. We have

9 not forgotten, your Honour, your Honours, our dear interpreters, the

10 heros behind the scenes who, according to the rules of their art, have

11 been able to give us authentic interpretations of the statements made in

12 this courtroom. The case between the accused and the Prosecutor is the

13 very prototype of a multi-cultural event. We also need to think in

14 particular of the Kilendu interpreters who came into the courtroom once

15 and of all the discussions on a number of customs and habits in Africa.

16 Our expressions of thanks are also extended to our court reporters, who

17 have done their job to the very highest level and who have given us the

18 transcripts of our statements during the hearing, despite the

19  speed of delivery which we had sometimes and the fact that we did not always
20 comply with the five-second rule.

21 French courtesy, your Honour, your Honours, and I read this

22 somewhere, requires a person to introduce themselves last. So I would ask

23  you to kindly allow me to thank out loud the members of our own team from the
24  co-counsel to our case manager and including our legal assistants and

25 without forgetting our client, Mr. Mathieu Ngudjolo. They have given the
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1 best they can so that the presentation of our case has been able to be

2 conducted in the most Orthodox way possible.

3 May I finally, your Honour, your Honours, request the Court to

4 recognise that restrictions on contacts affecting members of our team and

5 Mr. Mathieu Ngudjolo since the 22nd of October, 2011, be now suspended.

6 Your Honour, your Honours, that was my submission, and I thank you.
7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.
8 For the last point of your statement, indeed, Mathieu Ngudjolo is

9 now going to return to his seat. The Court Usher will accompany him back
10 to his seat.

11 Mr. Ngudjolo, you have given your testimony. You made that

12 choice. We have listened to you for the days and now the restrictions

13 which applied during your testimony are now suspended, as they were when
14 Germain Katanga completed his testimony.

15 So could the Court Usher please accompany Mr. Ngudjolo back to

16  his seat, and I shall now give the oral decision which I trust will be

17  the end of this hearing.

18 (The witness withdrew)

19 PRESIDING JUDGE COTTE: (Interpretation) This is related to an
20 application on the situation of the security of victim (Redacted) and
21  potentially other victims. The Court has received a submission for a
22 confidential application number 3179 from the joint Legal Representative
23 of the main group of victims dated 14th of October, 2011. This
24  application follows the deposition, the testimony, by Witness D03-410
25 called by the Defence of Mathieu Ngudjolo and heard on the 14th of
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1 September this year. Mr. Luvengika noted that in the course of that

2 hearing it was noted that the resource person in the Defence team of the

3 accused person had informed this witness that victim (Redacted), whose

4  identity was protected, had appeared before the Court as a witness and

5 had asked her to come and testify in reaction to the statements by the

6 first witness. The request to the Court is to note that the Defence of

7  Mathieu Ngudjolo has thus violated the orders on victim protection and

8 witness protection, and particularly the order approved with the protocol

9 on the investigations on protected -- covering protected witnesses, and

10 cause, therefore, to order the counsel - that is, the counsel of

11 Mr. Mathieu Ngudjolo - to ensure that all members of his team comply with
12 this. Itis also requested that the Defence be ordered to communicate to

13  the Legal Representative of the victim and to the Victims and Witnesses Unit all
14 information on any repercussions which the investigations by the team of
15 Mathieu Ngudjolo could have on the situation of the security and safety

16  of any victim.

17 Mr. Luvengika has also requested that the Chamber ensure that

18  victim (Redacted) and, more generally, victims involved in the procedure be
19 given the proper protection. The Defence of Mathieu Ngudjolo responded
20 to this application through a filing number 3193 dated the 4th of

21  November, 2011. Defence considers that the resource person did not

22 violate the protocol covering investigations covering protected

23  witnesses, in that it was specifically necessary for the preparation of

24  the Defence to tell Witness D03-410 the identity of the victim

25  and the statement which the victim had had about the witness. And
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the Defence wonders how it could have done otherwise to get the person's

2 story, the version of the facts, as alleged by the so-called victim and

3 to have the meaning of the statement before the Court understood.

4 The Defence of Mathieu Ngudjolo also points out that no other

5 detail required for this purpose was given to the witness who was met at
6 asite which provided for completely confidential interview and that the
7 person's attention was drawn to the confidential nature of the

8 information thus provided and the witness's own testimony. The Defence
9 alsonoted that the Legal Representative did not report any threat

10  related to the victim concerned and provided no further evidence for the
11  statement according to which it appears that the information was or may
12 have been given to a broader audience, and therefore requests that the
13  application be rejected as it's based on speculation which has been

14 gratuitously exaggerated and which is personally targeting the principal
15  counsel of Mathieu Ngudjolo.

16 The Court recalls that the protocol covering investigations

17 concerning protected witnesses has a number of principles so that the

18 basic right of preparing the defence can be reconciled with other

19  conditions, inter alia, challenging testimony by Prosecution witnesses

20 and also the imperative duty to protect witnesses who may run a risk

21  because of their co-operation with the Court. The use of the methodology
22 of joint establishment of a protocol was designed to bring points of view
23 together so as to establish a code of which, by necessity, is

24 general in nature in that it is not acceptable to

25  create any obstruction to effective investigations by the Defence or
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1  or, through inconsiderate action, to expose protected

2 witnesses to risk. The Court could not have regulations in any rigid or

3 intangible way for every single possible combination of situations which
4  could arise in the course of investigations relating to issues which require a
5 balance of different principles being established, nor should the

6 Court intervene in investigations at the slightest difficulty.

7 For the specific application in hand, the Court notes that the

8 Defence revealed to its witness that the victim concerned had testified

9 in front of the Court, which is indeed contrary to the principle

10  explicitly stated in the protocol which the Defence had approved.

11 However, in this specific context, it can be noted that it is hardly

12 possible for the Defence to have any other way of proceeding unless it

13 would be through some artificial approach which would have made the
14 investigations ineffective and would have required witnesses without any
15 real information giving testimony. They would have had no real

16  information on the subject of their testimony. Such an attitude would

17 not provide the clarity which a party has to have for the witnesses

18 called to testify and it would not be designed to lead to the

19 presentation of the truth. This example shows, if need had been, how an
20 excessively regulated approach may prove inappropriate in response to
21  specific and delicate situations.

22 The Court also notes that the protocol requires that as soon as

23 possible the parties must inform the Victims and Witnesses Unit that a
24 situation arises when a third party concerned understands that a

25 protected witness has had contact with the Court. It notes that the
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1 Defence of Mathieu Ngudjolo should, indeed, have pointed this out to the
2 unit and to the Legal Representative. And if they had informed
3  Witness D03-410 of the confidential nature of the information, and if it
4  could legitimately think that it was not really a threat for
5 victim (Redacted) -- having noted this, the Court notes that at this point
6 the unit was already informed by the Legal Representative and that the
7 Legal Representative did not report any threat relating to the victim
8 concerned. The Court, therefore, does not intend to take any further
9 action, particularly as the responsibility for non-procedural aspects for
10  protection of witnesses is covered by the unit and that the
11  Legal Representative, whose application has been submitted fairly late in
12 relation to the events concerned, did not provide any further backing for
13  the allegations on the behaviour of Witness D03-0410.

14  The Bench shall, therefore, not accept the application of the Legal
15 Representative but notes that consideration be given to what has been
16  said heretofore. And the Court notes that a public, redacted version of
17  the application has been submitted and orders the reclassification of the
18  response of the Defence of Mathieu Ngudjolo as a public document,

19  subject to any objection, together with the reasons for any proposed redactions

20 , that may be submitted by the Legal Representative by

21 November 14, 2011, at 4.00 p.m.

22 Have you all thought of the proposal which was made at the end of

23  this morning's hearing, to see if there could be any objections to the

24  detention conditions of the two accused and the three

25 detained witnesses being made less stringent? Are there any possibilities for an
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1 oral response?

2 Prosecutor?

3 MR. O'SHEA: We have no intention to seek the recall of these

4 witnesses, so we have no objection to the relaxation of the regime. In

5 fact, we welcome it.

6 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

7 Professor Fofé.

8 MR. FOFE: (Interpretation) Thank you, your Honour, we have

9 thought of this question and we have no intention of re-calling these

10  witnesses. And so, therefore, your proposal of

11 relaxing the conditions of the detention of these witnesses is

12 accepted.

13 PRESIDING JUDGE COTTE: (Interpretation) Fine.

14 Prosecutor.

15 MR. MACDONALD: (Interpretation) No objection.

16 PRESIDING JUDGE COTTE: (Interpretation) Fine. Well, then we
17 shall call for the conditions of detention to be reconsidered so that the
18  lives of the two accused and the three witnesses in detention can be

19 made easier, as well as the lives of the civil

20 servants of the the Detention Centre and the Registry, who do not always have it
21  easy.

22 Now, before we leave, provisionally, of course, you know that you
23 received on the 25th of October, 2011, at 2.52 p.m. an email

24  which set the time-limit -- a dead-line for the 21st of November,

25 4.00 p.m., for any proposals for witnesses to be called. I don't need to
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1 gointo this in any further detail. I'm sure you can refer to the email
and I'm convinced that you have not missed it. Prosecutor, we have very little time.
MR. MACDONALD: (Interpretation) We shall inform the Court early
next week by email and our learned colleagues of our proposals. We will

not wait until the 21st. We will do it next week.

2
3
4
5
6 PRESIDING JUDGE COTTE: (Interpretation) Okay, next week. Thank you.
7 MR. MACDONALD: (Interpretation) And I think we shall have a

8 Status Conference for setting up the schedule for the next part.

9 PRESIDING JUDGE COTTE: (Interpretation) That's exactly right,

10 Prosecutor.

11 Okay, we have completed this part. As Mr. Kilenda said, he was

12 the last speaker. We have completed the presentation of the Prosecution

13 witnesses, the witnesses of Germain Katanga, and the witnesses of

14 Mathieu Ngudjolo. We concluded with the testimonies of the accused persons
15 themselves. The Legal Representative of the Victims took the floor

16 whenever it was given to them. And now we are going to go into a new stage

17 of our trial. When we can have a Status Conference, we will convene it.

18 Perhaps we shall need to enter into a correspondence before,

19 either by decision or by exchange of email,

20 but we have obviously not reached the

21 end. That's quite clear. But you will see in the email of the 25th of

22 October, 2011, the decision made

23 by the Bench for a possible trip to the site of the events of which we are seized.
24 Now, we have concluded for the moment. Thank you for the

25 additional session this afternoon, but I thing it was the right thing to do. Isay
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good-bye to the accused and all. The session is adjourned.
The hearing ends at 3.58 p.m.
RECLASSIFICATION REPORT
Pursuant to the Trial Chamber II instructions dated 16 November 2011, this transcript
is reclassified from Public into Confidential.
CORRECTIONS REPORT
Pursuant to the Decision ICC-01/04-01/07-3216 issued by the Trial Chamber II

on the 13th December 2011, this transcript has been revised and corrected.
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Please note that the corrections have been implemented directly into the transcript.

10 RECLASSIFICATION REPORT

11 Pursuant to Trial Chamber II's document ICC-01/04-01/07-3201-Conf dated 14th

12 November 2011, the transcript is reclassified as public after the indicated redactions
13 have been implemented as ordered by the Chamber. All private and closed sessions
14 (*) are now available to the public with the exception of the portions of the transcript
15 that have been redacted.

16  SECOND CORRECTIONS REPORT

17 The Court Interpretation and Translation Section has made the following corrections
18 in the transcript:

19 *Page 17 line 25 to Page 18 line 2

20 “250 was in the Walendu-Bindi collectivity but wasn't in Zumbe. We weren't with

21 him in Zumbe --

22 THE INTERPRETER: In Bogoro, interpreter's correction. ”

23 Is corrected by

24 “P-250 was in the Walendu-Bindi collectivity.

25 He wasn't in Zumbe.
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We weren't with him in Bogoro --”

*Page 66 lines 19 to 20

“I was colonel but that was a way of calling myself,”

Is corrected by

“The title “Colonel” was simply a way of addressing me”
*Page 66 lines 23 to 25

“I became a member. We signed on the 18th, and the

alliance started after that, and at that time people knew that I was
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appointed. “

—_
e

Is corrected by

—_
—_

“the alliance was quickly established. I became a member of that

—_
N

alliance immediately after that. There was no reason for people to be surprised.

—_
W

And so at the time of our meeting, I was already a member of the alliance. “

14 *Page 67 lines 12 to 14

15 “Mateso Tsoz' who gave it to me. Within the UPC, the ministers wore

16 military uniforms. So people wouldn't have been surprised to

17 see me wearing a military uniform. “

18 Is corrected by

19 “by the name of Mateso Toze who gave it to me. The UPC ministers wore military
20 uniforms. So people wouldn't have been surprised to see me wearing a military

N
—_

uniform. They would not have been surprised.
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