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Situation: Democratic Republic of the Congo

In the case of The Prosecutor v. Germain Katanga

and Mathieu Ngudjolo Chui - ICC-01/04-01/07

Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra

and Judge Christine Van den Wyngaert

Closing Statements

Tuesday, 15 May 2012

(The hearing starts in open session at 9.02 a.m.)

THE COURT USHER: Allrise. The International Criminal Court is now in session.
PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

This hearing shall now begin. Good morning, everyone. Good morning to the
accused.

Photographers, if you could now allow us to do our work, we would be most grateful.
(The photographers leave the courtroom)

PRESIDING JUDGE COTTE: (Interpretation) I would like to briefly recall that
these proceedings began on 24 November 2009 and since then we have heard 24
witnesses called by the Prosecution, 17 witnesses called by Mr Hooper for

Mr Katanga's defence, 11 witnesses called by Mr Kilenda for Mr Ngudjolo's defence,
and I think I should specify that a number of Defence witnesses were called by both
counsel. Mr Katanga, Mr Ngudjolo, I think you will recall that you were the last to
give testimony in November and October of 2011. Our proceedings halted on

11 November 2011 on a provisional basis, but I think you are aware, gentlemen, that

the Chamber did travel to Ituri between 16 and 20 January 2012.
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I believe that you are also aware that with representatives of the Prosecution, your
Defence teams, with a number of representatives of the victims, representatives of the
Registry, our own court clerk, we were able to travel to Bunia, Aveba, Zumbe,
Kambutso, Diguna, Bogoro and Dele. We were able to carry out a number of
cross-checks, so to speak, and observe a number of things and all of this was recorded
in a document placed on the case file on 3 February 2012. Since that time the parties
and participants have been extremely busy drafting their final submissions. The
Prosecution and the legal representatives filed their brief on 24 February 2012 and the
two Defence teams did the same on 30 March 2012.

Additional time was granted to the Prosecution and to the legal representatives so
that they could make a number of observations to the Chamber in light of the ruling
issued on 14 March 2012 in the Lubanga trial. The Defence teams were able to
include all their observations in their final briefs.

A status conference was held in December 2011 with the Registry in order to
determine when those final briefs could be translated either into English, or into
French, so that everyone could review these documents in the working language of
the Court most familiar to them. The dead-lines were met and the Chamber wishes
to publicly thank the translation unit of the Court, who took up this challenge. Let
us not forget that a number of these briefs were 300 pages long.

Gentlemen, today a new phase in the proceedings begins, an important phase. Why?
Because all parties and participants will have an opportunity to make their final
submissions.

The Prosecution will do so for three-and-a-half hours. MTr Jean-Louis Gilissen and
Mr Fidel Luvengika, as well as the members of their teams, will address the Court

tomorrow for 50 minutes and one hour and 20 minutes respectively. Mr Katanga's
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Defence team shall make their final submissions on 21 May for three-and-a-half hours.
In turn, the Ngudjolo Defence team will make their submissions on Tuesday 22nd for
three-and-a-half hours. On 24 May we shall see whether the Prosecution and the
Defence teams wish to make -- provide responses, and finally the accused will avail
themselves of the opportunity to make a statement. This is provided for in

Article 67(1)(h) of the Statute. We do know that Mr Ngudjolo plans to avail himself
of that opportunity during the 30 minutes that have been allocated to him.

Mr Katanga, Mr Hooper, if you could please tell us before the end of the week,
namely 18 May at 2 in the afternoon, what you intend to do in this regard, whether or
not Mr Katanga wishes to avail himself of this opportunity and use 30 minutes or less
to make a final statement pursuant to Article 67(1)(h).

In our order 3274, dated April 20, 2012, the Chamber stated that we wish to reserve
the right to ask parties and participants various questions. We may ask for
additional information or clarification that might be necessary at this final stage of the
proceedings. The Chamber shall do so in light of the final written submissions and
any remarks made during the final oral submissions.

We wish to remind parties and participants that we would appreciate brief, concise,
specific and useful responses that will allow us to better understand your positions or
your remarks, any remarks that might require further clarification.

The Chamber shall ask a number of questions to the Prosecution and possibly to the
legal representatives on Wednesday the 16th morning, 16 May in the morning, and
the same holds true for the two Defence teams on Wednesday, 23 May.

Madam Prosecutor, you may proceed, and in light of the speaking order that you
mentioned that you gave us, it is now 9.11 and you now have approximately

three-and-a-half hours. Iremind you that we will have to suspend in two hours so
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that our interpreters can have their break and we must end at 1.30 in the afternoon.
Madam Prosecutor, please proceed.

MS BENSOUDA: (Microphone not activated).

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor, your
microphone, please.

MS BENSOUDA: (Interpretation) Iapologise.

Mr President, your Honours, on 24 November 2009, when this trial began, the Office
of the Prosecutor announced that the evidence that would be adduced during this
trial would prove beyond all reasonable doubt that the two accused,

Germain Katanga and Mathieu Ngudjolo Chui, had planned, ordered and carried out
the attack of 24 February 2003 against the village of Bogoro. Consequently, they
were guilty of the crimes - the war crimes and the crimes against humanity - that
were committed during this attack.

The Prosecution submits that all the evidence that has been brought before this
Chamber proves beyond all reasonable doubt that Germain Katanga and

Mathieu Ngudjolo are guilty of murder and wilful killing; the murders and wilful
killings of more than 200 civilians. These killings were conducted in a few hours.
They are guilty of the rape of women and their sexual enslavement, as well as the
looting of goods and the destruction of the village of Bogoro. Finally, they are guilty
of using children under 15 years of age as soldiers during the attack.

Your Honours, the extent of these crimes and the nature of these crimes are not some
kind of accident. They did not occur by chance. The contribution of the accused
was essential. They had to plan, organise and carry out the attack. The way that
the attack was conducted shows the preparations that preceded the attack. Without

this will to attack Bogoro and wipe the village off the map, these crimes would not
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have been committed.

(Speaks English) Your Honours, with your leave I will now continue in English. The
Prosecution has a mandate from 121 Member States to put an end to impunity and
represent the victims of crimes where no one is protecting their rights. It isin
furtherance to this mandate that the Prosecution is here before you giving a voice to
the victims of Ituri of the Democratic Republic of Congo.

The Democratic Republic of Congo suffered two recent wars, also known as the
Congo wars, which spanned from 1996 to 2003. As a consequence of these wars,
almost five million people have died, making Congo the gravest -- making the Congo
wars the gravest conflict since World War IL

Millions of others were forced to flee their homes or to seek refuge in the
neighbouring countries. The Bogoro attack took place at the end of second Congo
war. It occurred within the context of original conflict where the territorial,
economical and political dimensions overlapped with ethnic divides; a conflict that, at
its height, engulfed Ituri pitting the Lendu and the Ngiti against the Hema.

Germain Katanga and Mathieu Ngudjolo were respectively the heads of Ngiti and
Lendu militia. They were participating in an armed conflict with Thomas Lubanga
Dyilo's Union des Patriotes Congpolais - the UPC - a militia predominantly comprised
of Hema. Looking at all those most responsible for the crimes committed in Ituri, the
Prosecution also brought Thomas Lubanga Dyilo before this Court. He was
convicted by Trial Chamber I last March.

The Prosecution is also seeking to prosecute Bosco Ntaganda, the former Deputy
Chief of Staff of the UPC military wing, the FPLC, for recruiting, conscripting and
using children under 15 to participate actively in hostilities, but also for attacks

against civilians, the civilian population for murder, rape and sexual slavery,
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persecution and pillaging.

The attack on Bogoro, Mr President, was not an isolated event. It was part of this
larger scale conflict and it was part of a widespread and a broader attack against the
civilian population of Ituri.

In the early hours -- early morning hours of 24 February 2003, whilst the inhabitants
were still asleep, the village of Bogoro was encircled as combatants of

Germain Katanga and Mathieu Ngudjolo descended upon the UPC camp located at
the Institute of Bogoro at the centre of the village. The combatants of the accused did
not distinguish between military and non-military targets. Civilians and UPC
soldiers were killed without distinction.

The Prosecution has presented evidence from 24 Prosecution witnesses. Amongst
them the Chamber has heard the evidence of several survivors of the Bogoro attack.
These women and men described the horrific events that took place in Bogoro. They
testified about hiding to save their lives. They testified about their family members
and friends being butchered. They testified about civilians being hunted down and
murdered in the bush surrounding the village. They testified about seeing the
village being looted and destroyed by attackers.

One witness, Mr President, even described how he was kept overnight in a classroom
tilled with dead bodies of civilians including children, women and elderly who have
been killed by machetes. They also testified that child soldiers were amongst the
attackers. They testified about the great deal of suffering the attack has caused them
and their community.

Women described how they were raped and they recounted their horrible experiences
as sex slaves. These courageous women relived how they were captured by

combatants and raped, how they were abducted, and attacked and taken to militia
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camps only to be used as sex slaves by the so-called husbands and other combatants.
They were repeatedly raped by these combatants and they also described how they
were mistreated and held in detention against their will at militia camps where they
were forced to submit to sexual intercourse and manual labour.

The consequences for these women were severe. Their prolonged captivity and
repeated sexual slavery affected their physical and psychological well-being. Some
contracted venereal diseases. Two of these witnesses became pregnant while
sexually enslaved. As they stand -- as they stated, sexually abused women often feel
ashamed as rape is still considered a taboo in these communities and, even though
they were victims, their husbands, families and society can reject them.

The Prosecution also presented the testimony of Dr Baccard. He examined the
wounds of three women endured during the attack. Dr Baccard confirmed that their
injuries were compatible with bullet wounds and the accounts of these victims. The
victims heard in this case, Mr President, are not alone. They testified before this
Court and the whole world about the miseries they have suffered. Their testimony
is now on record and will not be forgotten.

Mr President, your Honours, the Prosecution also called to testify former combatants
of the accused. These insider witnesses described how the attack on Bogoro was
planned, organised and executed. They recounted how the plan to attack Bogoro
was devised between the two accused persons, how their forces gathered at different
meeting points in the hours prior to the attack. They described how their forces
surrounded Bogoro, cutting off all possible exits. They described how civilians were
systematically targeted and brutally killed; some burnt alive as their houses were set
on fire; how babies were thrown against the wall; how women were raped; how the

village was wiped out and destroyed.
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They also confirmed, Mr President, that the accused were celebrating -- that as the
accused were celebrating their victory under mango trees, surviving civilians were
hunted down in the bush and killed even after the UPC military camp had already
been taken.

A child soldier testified about his experience in the militia and the crimes committed
during the Bogoro attack. He also testified about the trauma he was reliving while
testifying, about the horrible acts he was forced to commit and how they still come to
haunt him in his dreams.

The Chamber also heard the evidence of witnesses in whom the accused confided
having organised the attack. A United Nations human rights officer testified that
only a few weeks after the attack on Bogoro Mathieu Ngudjolo admitted having
organised the attack. Ngudjolo also admitted his joint role in the attack with
Katanga to another witness, and three Prosecution witnesses also testified how
Katanga admitted having planned and participated in the Bogoro attack.

Witnesses also testified to the presence of child soldiers in Zumbe and one witness
specifically described the demobilisation centre put in place in 2004 in Aveba, the
stronghold of Katanga, to demobilise child soldiers.

And last but not least the Prosecution also presented reliable and contemporaneous
documentary and video evidence corroborating the testimony and account of
Prosecution witnesses and further establishing the authority and the guilt of the
accused.

Mr President, your Honours, the Prosecution's case against Germain Katanga and
Mathieu Ngudjolo is logical and coherent. Once pieced together, the evidence
placed before you by the Prosecution forms a whole that can only lead to one

conclusion: That Germain Katanga and Mathieu Ngudjolo are guilty beyond any
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doubt of the crimes as charged.

Thank you, Mr President. Thank you, your Honours. I will now turn it over to
senior trial lawyer Eric Macdonald and the rest of the Prosecution team to address the
Chamber. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam Prosecutor.

Mr Macdonald, please proceed.

MR MACDONALD: (Interpretation) Good morning, your Honours. Iwould like
to touch briefly on the themes that the Prosecution will tackle today during our
presentation. We filed a closing brief that includes those themes, but as you have
said before, Mr President, it is indeed important to point out that the Prosecution filed
a brief of more than 300 pages. Just like the other parties and participants, those
briefs are of course still confidential and not accessible to the public, but they are
available to the Chamber and, as you mentioned also, Mr President, in your order
number 3274 relating to the modalities of the presentation of the closing arguments,
one of the objectives of our presentation is to focus on the main points that were
raised in the closing brief of our Defence colleagues.

Obviously, as we elaborate on our presentation, we are inevitably going to discuss the
Prosecution evidence. It is clear, Mr President, that given the time allocated to us,
that is three-and-a-half hours, we can not elaborate on all the points raised in the
written briefs of our colleagues.

Furthermore, Mr President, and you also mentioned that, the Prosecution is fully
aware that the points that are not dealt with today will be handled during the
question and answer session tomorrow morning; that is when the Chamber will put
questions to the Prosecution.

And to conclude, and this message is addressed mainly to the members of the public,

15.05.2012 Page 9



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-01/07-T-336-ENG ET WT 15-05-2012 10/72NB T

Closing Statements (Open Session) ICC-01/04-01/07

the hypothetical issue of a sentence is not dealt with by the Prosecution and also by
our Defence colleagues. Contrary to what happens in the other international courts,
and as was done in the Lubanga case, if this issue is discussed it will be discussed at a
later time jointly with the issue of reparations, and without further ado, your Honour,
I will now hand over the floor to my various colleagues, beginning with the
presentation of Mr Dutertre, who will talk about the authority of Mr Ngudjolo.

Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr Macdonald. I
believe that everyone has fully understood that the Chamber wishes to avoid a purely
academic presentation. We would like to allow each party and participant to focus
on the main points and to respond in the concluding arguments to passages in the
closing briefs that seem to require clarification, and if that is not sufficient to us we are
going to put questions to the parties in question.

Mr Dutertre, you have the floor.

MR DUTERTRE: (Interpretation) Thank you, Mr President. Good morning, your
Honours.

As Mr Macdonald has just mentioned, I'm going to discuss the issue of the authority
of Mathieu Ngudjolo. This presentation, your Honours, will be in two parts. The
tirst part will deal with legal issues and the second part will cover the factual aspects
of the authority of the accused.

The first part: The Defence claims that Mathieu Ngudjolo must be acquitted because
the Prosecution failed to prove that his group was called the FNI. Let us be very
clear here. For the accused -- for the Prosecution, this is an issue of a name. The
Prosecution has proven that the group of which Mathieu Ngudjolo was a commander,

or the commander, did indeed participate in the Bogoro attack. Beyond the name,
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we are dealing here with the same people, the same group, the same troops, whether
it was the FNI or not. It was Ngudjolo's combatants who were in Bogoro on

24 February 2003 and this issue of name alone cannot bring about the acquittal of the
accused.

As far as the Prosecution is concerned, this is not a major legal difficulty, but the
Defence has dwelled at length on this point and therefore we need to give further
explanations.

What does the Defence say? The Defence states that the Prosecution has moved
from referring to the position of commander of the FNI in Bedu-Ezekere, which was
falsely attributed to Ngudjolo, and is now referring to him as the leader of the Lendu
militia in the Bedu-Ezekere groupement. The Defence claims that the Prosecution
has introduced a new fact and that the Prosecution has unilaterally amended the facts
of the case and the charges on the basis of which the accused person built his defence.
Given that the Prosecution did not prove this detail, the accused has to be acquitted.
The fact of the matter, your Honour, remains that there was no addition or
amendment of the charges. From the very beginning, Mathieu Ngudjolo was
notified of the charges against him; that is, that he was the commander of the group of
Lendu combatants in Bedu-Ezekere which participated in the Bogoro attack jointly
with Ngiti group led by Germain Katanga. That is the essential point which was
included in the confirmation of charges decision number 717.

Let me now refer you to paragraphs 9 and 544 of that decision. These paragraphs
and the entire confirmation of charges decision are clear. The Pre-Trial Chamber
refers to Mathieu Ngudjolo in these documents as the commander of the Lendu
combatants in the south of Bunia in the Bedu-Ezekere groupement as from early 2003.

There is a demarcation at the ethnic level, because mention is made of Lendu
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combatants and there is a geographical demarcation because we are referring to the
Bedu-Ezekere groupement south of Bunia and there is a temporal limitation here; that
is from 2003 up until the integration of the accused in the FARDC. It s also stated
that Mathieu Ngudjolo is the highest ranking commander who has authority over the
others in Bedu-Ezekere, so all these elements clearly indicate the scope of the
responsibility of Mr Ngudjolo.

Other documents also designate the accused as the commander of the combatants in
the Bedu-Ezekere groupement. For example, there is the document containing the
charges and the document summarising the charges. It is document number 1568.
The confirmation of charges document crystalises the facts on which the charges are
based, but we have to point out, your Honours, that the other documents are very
clear on the command that is attributed to the accused persons.

Under these circumstances, we can even observe that the document containing the
charges number 649 annex 2A specifies, and I quote, "In Ituri, for example, it is not
rare for the inhabitants and the combatants to use the name FNI to refer to Lendu
combatants even when they are describing militia groups of Lendu origin during a
period in which the FNI did not exist."

The confirmation of charges decision refers to the group of combatants under
Mathieu Ngudjolo as the FNI, but this cannot be an essential element that could lead
to acquittal. The name "FNI" does not support the legal elements of the crimes
charged. The FNI name is simply a label and what is important is the composition of
the group, because we are speaking of the same group from the beginning to the end
of the trial: In other words, the name "FNI" does not tend to prove that the Lendu
group in Bedu-Ezekere commanded by Ngudjolo did not participate in the Bogoro

attack of 24 February 2003 and it is not an essential element in the guilt of the accused
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because the group is clearly defined to have taken part in the Bogoro attack.

The Prosecution does not deny the fact that a statement can be, or rather guilt can be
determined on the basis of a legal characteristics. The Prosecution would like to
refer you to footnote 163 of decision 2205 of the Appeals Chamber in the Lubanga
case. [Ialso refer to the case law of the other international tribunals in the Kupreskic
and Rutatanga cases.

In the final analysis, should Mathieu Ngudjolo be acquitted because the group for
which he was responsible in Bogoro is not called the FNI? The answer isno. The
accused was able to identify the crime and the behaviour of the troops, taking into
account the evidence the Prosecution has carried out a factual description of that
group and brings out the essential elements of the confirmation of charges decisions.
So there was no violation of Article 74 or a violation of the rights of the accused
persons provided for under Article 67 of the Statute.

Your Honours, I will now go on to the factual aspect of my presentation. I will deal
with three points. The first point is as follows: Ngudjolo was the commander of
the Lendu commander -- Lendu combatants in Bedu-Ezekere during the period
charged; that is 2002 to 2003.

Secondly, Mathieu Ngudjolo was present as commander in Bogoro on the day of the
attack; that is 24 February 2003.

Third point: The video extracts of March and April 2003 in Bunia all confirm that
Mathieu Ngudjolo was the commander of the Lendu combatants of Bedu-Ezekere.
In each case, your Honours, I will first of all talk about the position of the Prosecution
and I will show how Mathieu Ngudjolo's position is not credible.

First point: The Prosecution submits that Mathieu Ngudjolo was the commander of

the Lendu combatants of the militia groups of Bedu-Ezekere at the time of the Bogoro

15.05.2012 Page 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-01/07-T-336-ENG ET WT 15-05-2012 14/72NB T

Closing Statements (Open Session) ICC-01/04-01/07

attack on 24 February 2003. Ngudjolo is not a novice in military affairs. He himself
has admitted in this courtroom that he joined the civil guard under Mobutu in 1994.
He also stated in this courtroom, and I quote transcript 333, page 56, "Within the civil
guard, they provided training for us in the handling of light weapons such as the
AK-47. We were also given rules for the exercise of infantry activities. In a video
dated 2003, which you saw, Mathieu Ngudjolo even stated that he was a well-trained
soldier, adding and I quote, "This is not the first time that I am involved in a war.

We fought there in Goma," and this is EVD-OTP-00174. The Goma battle took place
in 1996.

Let us now move to August 2002. With the fall of Lompondo in Bunia in

August 2002, and the taking of our power by the UPC in that town, the Bedu-Ezekere
groupement found itself totally surrounded. Your Honours, various witnesses
testified that the Bedu-Ezekere groupement was attacked from all directions; Bunia,
Mandro, Kasenyi, Bunia, amongst others. At that time Ngudjolo, like many others,
had sought refuge in his groupement of origin, Bedu-Ezekere. The Prosecution
submits that this is when Ngudjolo became the leader of the combatants. He had
escaped death in Bunia in August 2002. He was a member of a family of notables
and he had the necessary military experience so, in a nutshell, he had the legitimacy
and the characteristics necessary to be a military leader that the group needed, and as
Ngudjolo stated himself in transcript 333, page 24, if someone attacks you, you defend
yourself.

The evidence adduced by the Prosecution is clear. Various witnesses have stated
that Ngudjolo was the leader before the attack on Bogoro. P-250 stated Ngudjolo
was the leader of the combatants in the Bedu-Ezekere territory, transcript T91, page

45. P-280 stated, and I quote, "Mr Ngudjolo, he was the number 1, the leader of
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everyone; that is all of us," T155, page 58.

P-28 stated, and I quote, "Zumbe was the territory of Ngudjolo," transcript number
218, page 23, and this statement was corroborated by P-219.

Moreover, everyone had to respect Ngudjolo's orders to the letter, transcript T292,
page 20, and Ngudjolo had the title of Chief of Staff. There was a General Staff
headquarters there. Iam not going to go into the details of these headquarters in
Ladile because it is all included in the closing brief, but that is not all, your Honours.
It is not only the Prosecution witnesses who stated that Ngudjolo was the leader.
Even Defence witnesses said the same thing, including two witnesses called by

Mr Katanga, D02-176 and D02-161. Even D02-146/D03-340, who is Ngudjolo's own
witness, said the same thing even though reluctantly. All this contradict the position
of the accused whose interest is to avoid conviction and who claims to have been
simply a nurse in Kambutso.

The Prosecution does not deny the fact that Ngudjolo was undergoing nursing
training in Bunia at the time that Lompondo fell in August 2002, but his testimony
that he was simply a nurse in Bedu-Ezekere after 2002 does not stand up to the
Prosecution evidence.

Now, let us look at the documentary evidence presented by Mr Ngudjolo. The
elements are not clear. The main exculpatory witnesses attesting that Ngudjolo was
a male nurse at the time are Chief Manu and D03-66.

I would like to refer you once again to our written brief. Let me reiterate one point:
The partiality and the manner in which the witnesses respond constitute a criterion to
be taken into account in the assessment of their credibility.

I would like to refer you to paragraph 728, 730 and 866 in the Lubanga judgment

relating to a witness called for the Defence. Trial Chamber I did not rely on this
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witness because all that he was saying was not credible. The Prosecution submits
that this approach is applicable in this case also, particularly to Chief Manu. He has
always been a supporter of Ngudjolo. He denied in his testimony anything that
could be detrimental to Ngudjolo. He even attempted to cast doubt on photographs
of child soldiers taken by Renaud Khan in Zumbe, and yet we assure that Mr Renaud
Khan was in Zumbe because we have seen photographs with Chief Manu himself
appearing on them.

The same thing applies to D02-66. His testimony on the document asking for
assistance is improbable, so in a nutshell Chief Manu D02-66 and the other witnesses
are trying to protect Mathieu Ngudjolo who is a son of the soil.

Regarding documentary evidence, I would like to refer to Likpa Ngure's testimony or
attestation, which is EVD-D03-00110, according to which Mathieu Ngudjolo was a
nurse in Kambutso from September 2002 to 6 March 2003. The Prosecution does not
deny the fact, or rather the Prosecution casts doubt on this attestation because Ngure
did not work at the Kambutso health centre and therefore is not in a position to make
such an attestation.

Now, what does the Defence brief say about this? The circumstances under which
this was issued, that is dated on 18 June 2001 and signed by Likpa Ngure who was
not known at that time at the Kambutso health centre, does not alter the reality of the
internship of Ngudjolo, but that is exactly what the Prosecution is saying to the effect
that Mr Likpa cannot attest to anything.

The Defence would like us to understand that Likpa relied on the archives of the
health post, but the attestation itself does not mention the archives and the archives
were never mentioned in the course of the proceedings, so the Defence is referring to

elements that are not in evidence. So in the final analysis we have a crucial piece of
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evidence for the Defence that does not have any weight at all, so, your Honours,
Ngudjolo's evidence does not stand up to scrutiny.

Let me make a digression here. This is not the only case in which the Defence refers
to elements that are not in evidence. I would like to refer you, for example, to the
paragraphs of the Defence brief on the APC commanders. I would also request you
to read carefully the notes, the footnotes, otherwise you could be misled.

Now, let us go on to the next point. Not only was Mathieu Ngudjolo the
commander of Lendu combatants of Bedu-Ezekere, but he was indeed in Bogoro on
24 February 2003. There was P-250 who stated that he saw Ngudjolo and Katanga
seated under mango trees at the intersection next to the Bogoro institute to receive
reports about the fighting, to jubilate and relax. The same witness states that
Ngudjolo ordered the burial of the bodies for hygienic reasons, and this is highly
indicative of the truth. Ngudjolo with his training as a nurse in Bunia wanted to
avoid an epidemic. This is not a detail that can simply be made up.

Witness P-219 also said that he saw Ngudjolo in Bogoro. For his part, Ngudjolo
claims that on 24 February 2003 he was in Kambutso and assisted Witness D03-0963
to deliver a pregnant woman. D03-963 is supposed to have asked for Ngudjolo's
assistance at about 5 a.m. in the morning because it was a difficult delivery. Despite
the efforts of the D03-963 and Ngudjolo, the child died and Ngudjolo is supposed to
have taken care of the woman right up to the evening period.

From the very outset, your Honours, we can see that these statements are too
convenient for Ngudjolo. 5 o'clock in the morning is precisely the time at which the
witnesses state that the Bogoro attack started. This is a surprising coincidence.
Moreover, Ngudjolo claims that he took care of the woman throughout the day and

that is when the fighting took place.
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We know that given the mode of responsibility relied on, the presence of Ngudjolo in
Bogoro on 24 February 2003 is not required. Ngudjolo was contradicted on major
points by his own witnesses. [ will give you two examples. D03-44 claims to have
been on duty in the Kambutso health centre in the night of 23rd to 24 February 2003
to take care of patients. Even though he was questioned by the Defence, he never
mentioned the arrival of a pregnant woman or any delivery. He even states that he
never saw D03-963. So according to him there was no pregnant woman and there
was no D03-963.

A second example: D03-55 also contradicts Ngudjolo on some important points.

He stated that he had returned to the Kambutso health centre at about 10 a.m. The
Chamber questioned him and he stated that the woman returned home with the dead
body of her baby, so Ngudjolo could not have taken care of that woman throughout
the day. Furthermore, the witnesses of the Ngudjolo Defence on this issue of the
delivery are not credible because of their impartiality.

I will talk about D03-965 very briefly. This is the husband of the pregnant woman.
He admitted that he had discussed the contents of his testimony with Deo Lochubo
before coming to testify, and Deo Lochubo is none other than the brother of the
accused, so this casts serious doubts on the impartiality of that testimony.

Regarding D03-963, she apologised several times that she was very forgetful and yet
she stated that the delivery took place on 24 February 2003 and she even gives the
times, so with regard to the rest of her testimony it is not credible.

In conclusion, this issue of delivery is quite recent. It was only on 12 July 2011 that it
was first mentioned. Ngudjolo had been in detention for years and the trial was
coming to its end and no one had mentioned this before. It was not even mentioned

in March 2011 in the list of issues to be discussed by Ngudjolo.
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Now, contrary to the allegations of the Defence of Mathieu Ngudjolo, this person did
not transform himself overnight from a nurse into a military commander. What are
the facts? From 6/7 March 2003 in Bunia, we have a series of videos showing
Ngudjolo in military uniform participating in all the important political and military
events. Letuslook at video EVD-OTP-00169. It is a meeting with General Kale
Kayihura of the UPDF at the Bunia airport on 6 March 2003, and Ngudjolo says,
"Dark, please wait. I'm interrupting you. I'm going to conclude. I would like to
make the concluding remarks as a soldier." This video speaks for itself.

We have Ngudjolo who is wearing a tache-tache T-shirt. We have Ngudjolo, he who
claims himself to be a soldier. We have Ngudjolo who talks and interrupts
Commander Dark. We have Ngudjolo who does not hesitate to do so and who
wants to give the final word. So this is the image of a military commander; this is
not the image of a nurse. This is the image of a military commander and this proves
that he was a commander before 6 March 2003.

There is also the video of Mathieu Ngudjolo signing the cessation of hostilities
agreement and this is covered in our brief.

Now, Ngudjolo claims that he met Lobho and Saidi in Bunia on 7 March 2003 while
he was going to Zumbe. Lobho and Saidi were going to seek Kayihura, and since
Chief Manu was not there Ngudjolo followed him, or followed them. During the
meeting, Kayihura is supposed to have talked to them about the integration of
militiamen in the armed forces of the DRC, so Ngudjolo says that this was a golden
opportunity for him and this is why he is seen in military uniform in the videos of
March and April 2003. This is highly unlikely.

The accused person claims to have been a male nurse, but from 6 March 2003, from

the period when we have videos showing that Ngudjolo was a commander, he starts
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claiming that he chanced on the possibility of integration into the DRC.  This is
improbable.

Mr President, your Honours, the reality is that Ngudjolo provided assistance to the
UPDF in Dele on 6 March and that he was invited by Kayihura on 7 March and this
was not the result of a chance meeting with Lobho and Saidi.

Moreover, on that day he was not in civilian clothing. He was wearing a tache-tache
top, as we can see on the video, and it is for that reason that Mathieu Ngudjolo is
trying to push back the date of that video to 11 March from 7 March.

I would like to say one thing about the video on 18 March in which Ngudjolo is seen
signing the cessation of hostilities agreement. He states that he signed that
agreement because one person was lacking. Once again, this is an issue of
coincidence. All the most incriminating video elements seem to be a coincidence,
except that they are consistent with his own evidence.

Conclusion: Ngudjolo decided to testify last, that is his right, but the weight to be
given to his testimony should not be the same as if he had testified at the beginning.
He had the opportunity to listen to all the evidence in the case and he adapted his
testimony and took into account the testimonies of other witnesses.

The Prosecution evidence is coherent. Mathieu Ngudjolo was the leader of the
combatants of the Lendu combatants in Bedu-Ezekere during the Bogoro attack.

I will now hand over the floor to my colleague, Lucio Garcia, who will discuss the
authority of Germain Katanga. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. Mr Garcia, you have
the floor.

MR GARCIA: (Interpretation) Good morning, Mr President. Good morning,

your Honours. Iam Lucio Garcia for the Prosecution. MTr President, your Honours,
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Iintend to deal with the issue of Germain Katanga's authority at the time of the
Bogoro attacks. My presentation is essentially in two parts. The first part will deal
with the Prosecution evidence relating to Germain Katanga's authority and in that
same part I will deal with documentary evidence adduced by the Prosecution which
it considers to be essential to this matter of Germain Katanga's authority at the time of
the Bogoro attack.

Secondly, I will also deal, Mr President, with the Defence claims relating to

Mr Germain Katanga's authority at the time and at the very specific moment of the
Bogoro attack and thereafter.

Briefly, Mr President, your Honours, what is the claim of the Defence? What is
Germain Katanga's claim relating to his authority at the time of the Bogoro attack? It
is the position of the Prosecution that the Germain Katanga defence is based on three
pillars:  First that, according to him, he was the co-ordinator at that time and that he
had returned from Beni in previous weeks and then took up the position of
commander. Mr Katanga and his Defence team also claim that there was a
co-ordination office in Aveba.

Number 3: Germain Katanga states that it is only on 3 March 2003 that he was
appointed to the position of president of the combatants in Tchey under
circumstances which were dealt with in-depth and explained by Mr Germain Katanga
and which we shall be looking into in the second half of our presentation.

First, it is the position of the Prosecution, Mr President, that the entire credible
evidence before this Court in this case points only in one direction; namely, that
Germain Katanga, at the time of the Bogoro attacks, was the leader of the Ngiti
combatants in the Walendu-Bindi collectivity. He was and he was known to be the

president of the FRPI at that time. The FRPI at the time of the Bogoro attacks was a
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military structure that was organised and had a hierarchy and was under

Germain Katanga's authority and control.

The accusation would like to draw the Chamber's attention to the testimonies of the
following witnesses: P-250, P-219, P-28 and P-12, Mr President, who among
themselves, corroborate the facts and we would like to draw the attention of the
Chamber to the independent documentary evidence available which we believe is
essential in the matter of the authority of Germain Katanga. The entire evidence,
Mr President, is to be taken as a whole, a coherent and logical whole, and which
essentially demonstrates that Germain Katanga replaced Kandro as the leader of the
Ngiti combatants well before the Bogoro attack and that in spite of his claims he
continued to hold that position after the Bogoro attack.

Regarding the fact that Germain Katanga replaced Kandro upon his death,

Mr President, your Honours, you heard testimony from P-28 and P-219 who
confirmed unequivocally this fact, but also, Mr President, P-12 appeared before this

Court and testified about having raised this question with Germain Katanga as to

how he had been selected to replace Kandro, whereas he was younger than the others,

the other Ngiti leaders.
Now, according to P-12, Katanga testified here in court -- rather, P-12 testified here in
court that Katanga has confirmed to him that he was very courageous, and I'm
referring here to transcript T-195, and that he was a very courageous man who was
very active on the field.

Furthermore, Mr President, it is not only Prosecution witnesses who confirmed that
Katanga held this position. Defence witnesses also confirmed that Katanga replaced
Kandro, following statements made by Katanga himself, and I am referring here to

testimonies by witnesses D01-61 and D02-129.
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Furthermore, Mr President, we must recall that Katanga himself in his testimony
before this Court confirmed that the Ngiti combatants took on the name of the FRPI
towards the end of 2002 because it was timely to do so to have a name, and I'm
referring here, Mr President, to transcript 317, page 20, lines 16 to 20. It is the
Prosecution case, Mr President, that Katanga, owing to that fact, became the president
of the FRPI. Furthermore, witnesses P-28, P-219 and P-250 categorically testified that
Germain Katanga became the leader of the Ngiti combatants before the Bogoro attack.
Let me point out as example, Mr President, that P-28 testified that upon his arrival in
Aveba, and that was before Katanga's marriage, and Katanga himself testified that
this marriage took place in November 2002, when P-28 arrived in Aveba, according to
his testimony, Germain Katanga was known as "The Colonel." It is important to bear
this in mind, Mr President. Witness P-28 gave us this information which I will be
reverting to subsequently to demonstrate, Mr President, that the documentary
evidence adduced by the Prosecution in support of its case does confirm and
corroborate the testimony of essential Prosecution witnesses. P-28, for example,
testified that upon his arrival in Aveba, Germain Katanga was known as "The
Colonel." He was the president of the camp. His name was Mokonzi, that is his
title, which means leader or chief, and by the way this is similar to the word Kunzi.

In addition to P-28, Mr President, there was also Witness P-219 who confirmed that
Katanga became the president of the FRPI shortly after the creation of the movement
and prior to the Bogoro attack. Finally, there is Witness P-250 who confirmed also
that upon his arrival in Aveba Katanga was the president of the FRPL

Additionally, evidence from these very witnesses, P-28, P-219 and P-250 also confirms
that Katanga, in his capacity as leader of the Ngiti combatants in the Walendu-Bindi

collectivity, and president of the FRPI, he is the one who planned, organised and led
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the Bogoro attacks with Mathieu Ngudjolo. He even participated in the attack and
was in Bogoro following victory by his troops, or by his people.

Let me also add that P-250, also in addition to the other accused, said that this was the
case.

In addition to these witnesses, Mr President, there was also testimony in addition to
these insider testimonies, evidence from Witness P-12 and P-160. I know that in
their final briefs the Defence tried to challenge the credibility of these witnesses. In
any event, these witnesses testified as to Katanga having planned, organised and led
the Bogoro attacks, corroborating the evidence of the Prosecution's insider witnesses.
Turning to the structure, to the military structure, of the FRPI at that time,

Mr President, it is the position of the Prosecution, as evidenced by evidence that at the
time of the attacks the FRPI had a structured military organisation in place,

Germain Katanga's headquarter was in Aveba. He was the commander of a network
of camps set up within the five groupement of the collectivity; namely, Aveba,
Kagaba and Bavi, which were the main camps.

What can be said about these camps? According to the evidence before you, each
camp had a commander. P-19, P-219, gave you detailed information about each of
these camps and the commanders who were in those camps and I would like to say
that it is only someone who had close up information about these camps who would
have been in a position to provide such information. These camps were set up in
sections, platoons, companies and battalions. The chain of authority within the
command or within the camps was respected. The camps were linked by an
operational communication system and there was a structure of discipline in place.

I want to explain this, Mr President, because all the FRPI combatants were under

Katanga's authority. All the commanders and combatants were subject to Katanga's
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orders. In fact, Mr President, at the time of the Bogoro attacks there were at least a
thousand combatants under Katanga's orders.

Witness P-218 and P-219 also explained how Katanga had effective control over his
subordinates and how he ensured that his orders were simply more or less
automatically executed, and I want here to refer here to Witness P-28 and P-219 who
testified before you that Germain Katanga was informed of the activities in the camp.
Commanders or combatants went to see him, or he travelled to the camps himself, in
order to be so informed. There was a system of discipline and punishment in place
in the camps applicable to all, and even the commanders, Mr President, your
Honours, no one could disrespect the orders so given.

Regarding documentary evidence from the accusation -- from the Prosecution,

Mr President, let me say that what I have just addressed is evidence by testimony,
insider witnesses, and I would like to say that these testimonies by insider witnesses
is corroborated by documentary evidence; various documents and letters which as we
will see were letters written at a date within the time-frame of the Bogoro attacks.
The Katanga Defence team has attempted to question the authenticity of these letters,
but I put it to you or rather I submit that these attempts have been unsuccessful.
Why? Because there is a matter of truth in these letters that cannot be set aside.
Information available to us is that these letters were seized in September 2004 at the
Medhu camp by the -- at the behest of the Bunia High Court with the assistance of
MONUC.

Let it be recalled that at that time there were no charges against the Defence persons.
Now, when Germain Katanga found out that this was the case, then they would
attempt to develop arguments that these letters were fake. I therefore call on the

Chamber to return to the dates of these letters. Why would anyone have fabricated
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or falsified any such documents which dealt with various issues?

Mr President, your Honours, the documentary evidence before you points to the fact
that Mr Germain Katanga was the leader of the Ngiti combatants before the Bogoro
attacks and that he continued to hold that position following the Bogoro attacks.

Let me refer to the first document which I consider to be of prime significance. Itis
EVD-OTP-00238. Let me remind the Chamber that this is a letter from the
evangelical community of 29 January 2003, that is before the Bogoro attacks. This
letter is addressed to His Excellency Colonel Katanga Nduru Germain in
Aveba-Mukubwa. Mr President, this confirms the testimony by our insider
witnesses like P-28 as I mentioned before who testified that upon his arrival Katanga
was already known as "the colonel.” We have here documentary evidence which
corroborates that testimony.

Katanga was also referred to as "your highest supreme" or "superior person," and it is
said at paragraph 3 that he was in charge of the management of the Walendu-Bindi
collectivity. This, Mr President, also corroborates the testimony of Witness P-28.
Witness P-28 who asserted in his testimony that at the time of the war it was the
combatants basically who were in charge of the administration of the Walendu-Bindi
collectivity, that all the power was in the hands of the combatants. This,

Mr President, is confirmed by this letter. So the only conclusion we can come to is
that such was the case, Mr President.

In its brief, the Defence argues that this letter and its content were not corroborated by
anyone or that the authenticity and its content was not corroborated, but I believe,
Mr President, that this letter is straightforward, easy to read and easy to understand.
I do understand that Defence attempted to give different interpretations to the letter,

but it all added up to an attempt to distort the content of such a very simple letter.
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As to its authenticity, Mr President, we have already heard from the -- we have
already talked about the manner in which the document was seized which in itself
provides authenticity. How then can Defence rely on a document as such, or rather
Defence also referred to document EVD-OTP-00278 and made the following
argument relating to the authenticity of our letter, but Defence is relying on a letter
that was seized at the same time and deriving similar conclusions therefrom, so it
can't be one thing and the other at the same time.

The second document I referred to is letter EVD-OTP-00278, with subject "Defence to
wave arms," that is as of 9 February 2003, and it is dated 9 February 2003 in which it
prays Katanga as president to take all necessary measures to ensure application of
this instruction. Again, this corroborates the testimonies of P-29 and P-219. If
Katanga has been called upon to ensure implementation, it is because he had the
power to do so. He is referred to as president of the movement because he was the
president of the movement.

Defence argues in its brief, paragraph 219 and 259, that the term "president” as used
in that letter probably refers to Kakado. Mr President, that is an important point,
because it is an assertion that does not hold sway. If you look at document
EVD-OTP-00278, to the right it is mentioned "copy" and the first person mentioned is
the president PDG of CODECO at Tchey. Who was the PDG of CODECO in Tchey?
It was Kakado.

It would therefore have been impossible for the president of the movement to be
referring to Kakado, and we owe this information to Germain Katanga himself who
testified that Kakado was the PDG of CODECO in Tchey and that he left Tchey
because of the war and that Katanga himself was in Aveba. So Kakado was in Tchey

while Katanga was in Aveba, according to Katanga's on testimony.
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The following documents EVD-OTP-00239, EVD-OTP-00236 and EVD-OTP-00237
show that there was continuity in Katanga's work, in Katanga's position. Letter of

3 March 2003, EVD-OTP-00239 by Cobra Matata to the president of the FRPI in Bolo is
written to Katanga pointing out issues relating to taxes on the purchase of gold. Any
such letter to such a president was confirmation that he was indeed president and
Cobra was in charge of managing these mines because he was in Baviba.
Furthermore, the signing by Katanga of the cessation of hostilities agreement on

22 March 2003, EVD-D03-00044, also indicates that Katanga was the leader and
president of the FRPI combatants.

Finally, Mr President, let us talk about the testimony of P-317 who said that she met
Dark in Bogoro in 2003, end of March, and was told that Katanga was the supreme
hierarchical officer and this confirms the insider testimonies by P-28 and therefore
Dark confirms the information relating to the victory of Katanga's troops in Bogoro.
Let me now turn to the Defence; the Defence which argues that Germain Katanga was
simply a co-ordinator and that there was a co-ordination bureau in Aveba and that it
was only on 3 March 2003 that he was appointed president of the combatants. This
function of co-ordinator and the idea of his appointment, Mr President, were a
tabrication by the Defence simply to claim that he was not involved in the Bogoro and
the Mandro attacks.

First, Katanga asserts that his position changed from commander in Aveba to
co-ordinator in Aveba when he returned from Beni to Aveba in December 2002 and
that the BCA strangely became the co-ordination office in Aveba. Mr President, how
can we believe such assertions from Germain Katanga when from among all the
witnesses he is the only one who claims to have held the position of co-ordinator?

This matter is dealt with in the Defence brief and Defence argues that although no
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witness may have talked about it, it is because he did not bear that office or that title
as co-ordinator, but that his function amounted to being a co-ordinator, and once
again, Mr President, the same argument holds sway. No witness, neither of the
Prosecution nor of the Defence, ever testified that Germain Katanga was the
co-ordinator of the APC and the combatants, so we cannot therefore believe his
testimony for what it is worth.

Katanga further testified that he became president of the combatants on 3 March in
Tchey and that he wasn't given any military grades. This is so conveniently placed
before the Bogoro attacks and the Mandro attacks.

Mr President, let us recall that Katanga explains his absence from Bogoro by the fact
that there was a spontaneous attack by -- in Bogoro rather. How then can we explain
that such a thing could have happened? Let me say furthermore that the Defence
provides three other reasons for which he was not in Bogoro.

For some time Mr Katanga claimed that this and that could have happened, and that
things may have happened spontaneously, but Mr President, let me say that going by
this testimony it is difficult to understand the veracity of such claims. The claim that
he became chief of -- chief on 3 March 2003 contradicts the documentary evidence
which I have already mentioned.

The documentary evidence before 3 March EVD-OTP-00238 and EVD-OTP-00278 also
do confirm that prior to 3 March 2003 he was known as the chief or the leader,
president of the movement. When Germain Katanga therefore, under oath, claims
that it was only on 3 March that he was appointed president of the combatants, one
must worry about the veracity of it. There is documentary evidence from that time
that corroborates the contrary as well as evidence from testimony by Katanga's own

witnesses to the contrary.
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Katanga also goes as far as stating that he doesn't know which president is being
referred to in EVD-OTP-00278, prohibition from brandishing weapons.

Third point: Cobra Matata's letter referred to Katanga as president of the FRPI on
that date. How then can we understand Katanga's explanation? According to
Katanga, Cobra Matata was in Tchey with the other combatants at that date, so
Germain Katanga's arguments are the following: He says that Cobra Matata had a
small typewriter in Tchey. Well, it is possible that Cobra Matata may have heard the
word "president” from old papas or fathers like Kakado. Katanga was basically
unable to explain why Cobra Matata had used the expression "president of the FRPI."
How can the letter again, Mr President, mentioned to -- mention Olongba in the
letterhead, whereas Cobra was in Tchey according to Katanga's witnesses -- according
to Katanga's testimony, and the argument that it was probably Cobra's intention to set
up the headquarters at that location?

Finally, Mr President, the documentary evidence from that area points only to one
conclusion, and this is at variance with Germain Katanga's unsuccessful attempts to
explain off these facts. I therefore humbly submit that such claims and explanations
are untenable.

The other document on the agreement on the cessation of hostilities has been
submitted by the Defence to point to Germain Katanga's authority. This is
something which points to his authority and these issues are dealt with in that -- are
reflected in that document and, Mr President, Mr Katanga's arguments are at variance
with the documentary evidence. The Trial Chamber saw Mr Katanga when he
testified. He is not a shy man. He is somebody who speaks fluently and freely.
He's not afraid and, therefore, the explanations that he provides relating to the

signing of the agreement on the cessation of hostilities are untenable and do raise a
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number of problems.

Therefore, Mr President, Katanga was never a co-ordinator in Aveba. There was
never a co-ordination bureau in Aveba. Rather, it was an office of the combatants as
testified by all other witnesses. He was never appointed president of the combatants
in March 2003. He provided the Court with inconsistent, incredible, incoherent
evidence in order to patch the numerous gaps in the Defence case which are at
variance with documentary evidence and other material, and therefore his testimony
is incredible and cannot be upheld. Thank you, Mr President. Inow give the floor
to my learned colleague, Mr Macdonald.

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

We realise that each time you said "your Honour" you were actually speaking to all
three Judges on the Bench and you are just trying to gain a little time.

Now, Mr Prosecutor, Mr Macdonald, please proceed.

MR MACDONALD: (Interpretation) Thank you, your Honour. Iam glancing at
the clock now and I realise that I don't have a great deal of time for this part of the
presentation. I know we'll have some time in the next part of the hearing for -- to
continue with my presentation, so I think I will try to set aside a few minutes at the
beginning of the next session, so I'll have to divide my presentation into two parts,
but I also realise, your Honour, that you are a generous person and -- correction, I
realise that sometimes I wander off track for a few moments, and you will put me
back on the right path.

PRESIDING JUDGE COTTE: (Interpretation) Indeed, and we realise if you want to
divide your presentation very well, but just bear in mind the time that has been
allocated to you.

MR MACDONALD: (Interpretation) Very well. As previously mentioned, let us
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now deal with the issue of the common plan. My presentation has been divided into
three parts. First of all, I will be speaking to the background of this conflict between
the Lendu and the Ngiti versus the Hema and what we can view as the motives for
the attack.

Secondly, I will say a few words about the planning of the attack itself, and finally, I
will conclude with the actual carrying out of the attack and the crimes that were
committed during it.

During this presentation, I will touch upon a number of the arguments made by the
Defence regarding the common plan. I will not discuss crimes of sexual violence.
Those crimes will be dealt with by my colleague, Ms Luping, after my presentation.
So what was the background of the attack?

Well, for several years, and Ms Bensouda has mentioned this, for several years there
had been a conflict in Ituri pitting the Lendu and Ngiti against the Hema. Initially,
this conflict could be seen as one relating to land ownership or agriculture, but then
this conflict grew more and more poisonous and degenerated, becoming an armed
conflict between ethnic groups. The civilians, no matter what community they
belonged to, were the very first victims. It is all very well for the Ngudjolo Defence
team to deny the ethnic considerations relating to this conflict. There are many items
of evidence that really give attest -- that bear witness to this, but let me mention
exhibit EVD-OTP-00275, the draft agreement relating to the settlement of interethnic
conflicts amongst the Hema, Lendu and Bira peoples in the [rumu territory.

I think the title of this document is quite clear and speaks for itself and, what's more,
the Ngudjolo Defence witnesses, namely witnesses D03-66 and D03-88, actually
signed this agreement. So this is the backdrop against which we must consider this

conflict. The UPC, an armed group mostly made up of Hema people, took control of
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the town of Bunia by force in August 2002, and once again I stress none of the parties
are challenging this date. This attack led to a majority of the civilian population to
flee, the Lendu and Ngiti civilian population to flee and to move towards

Mathieu Ngudjolo's groupement and the collectivity of Germain Katanga south of
Bunia. Some people even went further, further to the south as far as Beni in North
Kivu province. It was mentioned earlier by my colleague that Ngudjolo himself was
driven out of Bunia in August 2002 by some Hema people, as he said in his testimony,
so he left Bunia fearing for his very life and went back to the groupement where he
was born, yet the displaced people and the civilians who found themselves in the
Bedu-Ezekere groupement and the Walendu-Bindi collectivity were suffering.

Why were they suffering? Well, they had been surrounded, hemmed into an enclave
by the UPC, by the Hema soldiers of the UPC. They could no longer travel freely on
the major roads, because these roads were now under the control of the Hema people
of the UPC.

I will remind you that the UPC forces were posted in Bunia, Bogoro, Mandro,
Tchomia, Kasenyi, and consequently the Lendu and the Ngiti had no access to Bunia
and Bogoro where they could get their supplies, nor could they make their way to Lac
Albert and the resources of that place were also inaccessible.

Now, the UPC forces did not just surround these people. They also launched attacks
from their positions on the civilians of Bedu-Ezekere, who had organised themselves
into a defence group. The Walendu-Bindi collectivity was not spared either. They
too were subject to repeated attacks by the UPC. For example, the village of Songolo
was almost totally destroyed late in August 2002. Hundreds of civilians died,
according to the testimony of Mr Katanga himself, Medhu, Lakpa, Nombe, Kagaba.

Ngiti villages were also attacked one after another, and on some -- some villages were
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attacked repeatedly.

Then the Ngiti launched retaliatory attacks. The proof? Well, the attack on the
village of Nyankunde, the largest massacre that had occurred in that conflict amongst
ethnic groups in Ituri. Hundreds, if -- actually more than one thousand civilians
were killed during that attack. In this regard, and we will hark back to this
particular point, exhibit EVD-D03-0098 is extremely relevant.

One must also consider one of Mr Katanga's Defence witnesses, D02-148, who
confirmed, transcript 279, pages 7 and 16. He confirmed these repeated attacks on
the collectivity of Walendu-Bindi, so D02-00098 is not just the work of some educated
people within the Walendu-Bindi collectivity as Mr Katanga would have us believe in
his testimony.

During these months of conflict amongst the various ethnic groups, hatred grew.

The Lendu and Ngiti communities grew to hate the Hema.

The various groups accused one another of being the instigators the ones who had
launched these deadly attacks first. I quote, "This war was not a political war; it was
tribal in nature, one ethnic group or tribe fighting another, the Hema versus the
Lendu or against the Ngiti. None of these ethnic groups protected the civilians.
Each group killed civilians. They could not be spared. No distinction was made
between civilians and soldiers. If the person was Hema, she was killed." This is
what P-219 told us. One has only to glance at transcript T-270, page 16.

Witness P-250 said in regard to this hatred, transcript 98, page 35, and I quote, "They
killed one another. It was not possible for a Hema person to fraternise with a Lendu
person. They were killing one another."

Your Honours, this hatred turned to thirst, thirst for vengeance. Witness P-28,

transcript 217, page 37, said the following regarding the attack on Bogoro, and I quote,
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"We continued fighting for a few minutes. We gained the upper hand. We had
won the war and we followed our usual method; that is to say when a Hema person
comes to our community he has no pity. He takes pity on no one. He does not
have any pity for the elderly, for children, for women, and so on and so forth, and we
too we had no pity for them. We gained the upper hand. We set up our operations
and we established our position right there."

Witness P-280, transcript 159, page 79, said the following, he too spoke to this thirst
for vengeance. I quote, "And a Hema person, be him -- he a soldier or a civilian, we
considered him to be our enemy. We were fighting the Hema. Ibelieve that this
answer is clear. We were fighting the Hema. Whether the person was a civilian or
a soldier, our fight was one against the Hema."

Even the witness mentioned earlier, the Defence Witness D02-148, a Katanga witness,
corroborated this thirst for vengeance. I will quote from transcript 279, page 7, "We
remained in Avenuma and then since Songolo had been burnt down we were angry.
We prepared for our revenge. We prepared to wage war. We prepared the attack
on Nyankunde, the attack on the UPC soldiers in Nyankunde, and then after that we
went to launch this attack on the Nyankunde position," end of quote.

As mentioned earlier, your Honours, this attack on Nyankunde was the deadliest one
in Ituri, so I think the word "revenge" here is quite unmistakable. Hundreds if not a
thousand civilians died in that attack.

With your leave, your Honours, I will now turn to the second part of my presentation
which deals with the actual planning of the attack. The Katanga defence team
alleges at paragraph 1131 and on in their brief that there were hardly any dealings
between Bedu-Ezekere and Aveba and that there was no radio network or any other

communications network or tools. However, they do acknowledge, and this is an
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important point, that there was one thing that united the two communities; namely
the threat of the UPC.

Let us recall, this was a threat to their very survival. Is that not the strongest link
between two communities? Facing this threat, facing these common problem:s,
Ngudjolo and Katanga hit upon a solution. They needed to deal with the Bogoro
problem for once and for all and to open the road from Bunia to Lake Albert. The
two communities had to be united. Bogoro had to be wiped off the map. They
needed to take control of Bogoro.

Let us look at the evidence. Let us return to this evidence. Regardless of any radio
communications, as reported by witnesses P-250, P-219, P-323, P-233 and P-166 and
the witness -- Witness D02-175, who might be called the 25th witness of the
Prosecution in some ways, all this to say really that the corner-stone of the common
plan was the trip in November 2002 by Chief Manu. Witness D03-88 to Aveba, he
didn't go to Kagaba. He didn't go to Gety. He went to Aveba. He even stayed in
the home of Germain Katanga himself.

So you have Chief Manu's testimony. He said that he'd received an invitation to go
to Gety, but one thing is for sure: He was in Aveba. He was at the home of

Mr Katanga and he met with civilian and military authorities, and what was the
upshot of that meeting, or the outcome? Well, the drafting of a document
EVD-D03-0098. This exhibit is entitled "Denunciation of the planning of the
extermination of resistors within Ituri by the UPC/RP and their allies Uganda and
Rwanda."

This letter was signed by chief Manu and by Martin Banga and John Bahati, also
known as Bahati from Zumbe, two other people who are well-known and who lie at

the very heart of this case. This visit by these three gentlemen to Aveba confirms
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that it was possible for these two communities to have ties. This letter was brought
to Beni by a delegation made up of both civilians and military people from
Bedu-Ezekere and Walendu-Bindi. The delegation was led by Germain Katanga
himself.

This trip to Beni indeed led to a number of discussions and meetings with RCD-K/ML
representatives or military representatives of the APC or the EMOI, and certainly this
meeting led to arms and munitions being provided to Ngiti combatants and later
Lendu combatants and the evidence is quite clear. Indeed, their arms, ammunitions,
were delivered from Beni because as mentioned by P-28 and 219 there were these
airlifts of supplies; namely weapons and munitions and other kinds of supplies,
including food.

Once back in Aveba, or back to Aveba, Chief Manu mentioned that he received
ammunitions from Katanga and that he had brought them to Bedu-Ezekere with the
assistance of Lendu combatants who were in Kagaba, so this first contact really sets
the parameters for the later contacts.

Your Honour, I'm glancing at my watch and I am also considering the next few items
that I need to deal with, so I would suggest that we take our break right now and we
will resume to the second corner-stone of this common plan; namely the trip of a
Lendu delegation led by Commander Boba Boba to Aveba with a view to planning
the attack on Bogoro. I thank you.

PRESIDING JUDGE COTTE: (Interpretation) So we are still dealing with the first
corner-stone of the -- very well, we shall now suspend and resume at 11.30 and we
will continue hearing your presentation, followed by your presentation -- correction,
followed by Ms Luping's presentation and those of your other colleagues.

THE COURT OFFICER: All rise.
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(Recess taken at 10.56 a.m.)

(Upon resuming in open session at 11.30 a.m..)

THE COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Please be seated. Now, is everyone
here? Are the accused with us? Yes, they are with us.

Mr Macdonald, please go ahead. We will now turn to the second corner-stone of
your arguments.

MR MACDONALD: (Interpretation) Thank you, your Honours.

Now that our initial jitters have worn off a bit I shall continue my presentation, and I
would like now to turn to the trip that the Lendu delegation made to Aveba, led by
Commander Boba Boba.

The Katanga Defence team alleges that the Prosecution did not provide credible
evidence to support the argument that a delegation went to Aveba to draw up a plan
to attack Bogoro.

Once again - and, well, as we do each and every time really - let us turn to the actual
evidence. You have the testimony given by P-250, as well as that of Witness P-28,
but I would put it to you that there is one particular piece of evidence, and this is
truly a corner-stone of our case, and I speak of EVD-OTP-0025.

Why is this exhibit central to our case? Well, because it corroborates the presence of
a delegation from Zumbe in Aveba in January 2003 and thus it corroborates the
testimony given by P-250 and P-28.

I would remind the Bench of what my colleague Mr Garcia said, when he mentioned
those documents received in Medhu, and to support -- this time to support a different
argument; this chain of custody that has been spoken so much of, the chain of

custody.
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Page 75 of transcript 95, at the request of the Defence actually, of the Katanga Defence,
the Prosecution made it very clear that this item was seized by MONUC at the request
of the Bunia high tribunal in September 2004. The Prosecution received copies of the
documents that were seized on 5 October 2004 from MONUC, and these documents
were subject to two certain provisions, the provisions of Article 54(3)(e). It was only
in the later weeks after the disclosure, namely on 29 January 2009 -- it was only then
that the United Nations lifted the restrictions on the use of these documents. So
there was a dead-line. We were to disclose all inculpatory evidence in light of the
schedule set by the Chamber and, you see, we had a dead-line of the 30th and in the
meantime the restrictions were lifted. So when the Prosecution questioned P-250,
that letter was still subject to the conditions pursuant to Article 54(3)(e) and were still
confidential.

Now, once -- for once this Article helps us, because this shows us that no
intermediary was aware of any use that the Prosecution could make of this letter
unless, your Honours -- unless they were to dream up some sort of conspiracy
involving the Bunia High Court, MONUC and the OTP.

Now, the importance of this letter also explains just how hard the Defence teams
worked to attack the authenticity of the letter, the contents thereof and the chain of
command.

We put it to you that the content of this exhibit is clear and corroborated by a
spontaneous testimony given by P-250. There was no proofing. P-250 saw the
letter for the first time, as he said, the first time when he came and gave testimony
before you, your Honours.

We would request that the Chamber compare the testimony of P-250 to the testimony

of D03-66, Ngudjolo Defence witness.
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Of the two witnesses, which one recalled -- answered spontaneously, did not try to
wiggle his way out of answering questions and which one of the two is most credible?
We would say P-250, without a shadow of a doubt.

Despite the allegations made by the Ngudjolo Defence team, the Prosecution never
said that the word "soap" was some kind of code word to refer to weapons or
ammunition. None of their references lead us to any such statements. It was the
Defence themselves who used that particular line of questioning when examining
their Witness D03-66.

Ever since the beginning, the Prosecution's position has been clear. This exhibit
corroborates that a delegation led by Boba Boba did go and P-250 was part of that
group. The testimony also corroborates P-28, who spoke to the arrival of that
delegation.

It also shows - corroborates, rather - that there was an organised, structured force
existing and that its headquarters was in Zumbe. As mentioned by P-250, Boba
Boba's delegation returned to Bedu-Ezekere, bringing back ammunition that was used
for the attack on Bogoro.

Your Honours, let us now discuss the actual carrying out of the attack and the crimes
that were committed. The Katanga Defence team stated, at paragraphs 1149 and
following, that the combatants of Bedu-Ezekere did not arrive in Bogoro before 9 in
the morning, even though the battle had been underway for several hours, and this
was proof that Katanga and Ngudjolo had not implemented a common plan to attack
Bogoro.

The Defence also relies on witnesses P-28 and P-219 to support this statement, and I
quote from paragraph 1155. Regarding P-28 and P-219 I quote, "They are not

credible when they say that they were present during the attack on Bogoro.
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However ...", once again I am quoting, "... their testimony does confirm that generally
speaking, or it is commonly acknowledged, that the Zumbe combatants arrived later.
They are remarkably consistent when it comes to estimating the time, which would
lead us to believe that they are accurate.”

And my colleague, Mr Garcia, has made mention of this. They can't say that they
weren't present and then say that they were correct when they say that the people
from Zumbe arrived late. They are discrediting witnesses and then using the same
witnesses to try to support a particular position.

But if we look beyond, if we look beyond the statements made by the Defence, your
Honour, P-28, transcript 217, page 37, said, and I quote, "We awaited dawn, and at 5
in the morning, or slightly before 6 in the morning, the UPC soldiers saw that we
were present and the battle began. There was intense fighting that lasted for a long
time. At one particular point we ran short of ammunition and we thought we were
going to flee. However, reinforcements came from Zumbe. The combatants from
Zumbe came to provide assistance, and when the reinforcements arrived it was
already about 9 in the morning, between 9 and 10 in the morning." Then later on, at
page 52 of the same transcript, the witness said, and I quote, "So we moved forward
against the UPC positions, and when the UPC soldiers saw us they began to fire," end
of quote. So apparently the UPC soldiers surprised the Lendu combatants, who
were located very close to Bogoro.

The Prosecution also argues that it is quite normal that the witness did not see the
Lendu attackers, who were on the other side of Bogoro. The Lendu and the Ngiti
attacked Bogoro, according to the evidence, from various positions surrounding the
village, and thus they were not all at the same place at the beginning of the attack.

But once again, your Honour, beyond all considerations, let us look at the evidence
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once again. Both in Walendu-Bindi and in Bedu-Ezekere, preparations had been
done in the days and hours preceding the attack. On the Ngiti side, the main
commanders went to Katanga's residence to prepare for the attack. They were
informed that the Ngiti combatants and the combatants from Bedu-Ezekere were
attacked together. On the Ngiti side, the strategy was moved towards Bogoro from
two places: From Kagaba and Medhu. The troops from Bukiringi, Aveba and Gety
met up with the troops that had been stationed in Kagaba.

Now, on the Lendu side what happened? The combatants were informed that they
were going off to war. There were also gatherings in Ladile, Lagura and Kavalega.
At these gatherings commanders -- Commander Bahati from Zumbe, as well as
Commanders Kute and Nyunye, spoke to the combatants. They were given the plan
of attack, including the direction from which they were to attack. The Lendu
combatants began to move and take up positions close to Bogoro during the night.
The Bahati group took one particular way.

The Prosecution argues that the presence of combatants from Bedu-Ezekere was not
some kind of accident, or coincidence. No, it was the result of a well-organised plan
that was put into effect.

Now, if we look at EVD-OTP-00022 we see -- and this is a diagram, a sketch, made by
Witness 250. The fact that Bogoro was surrounded at the time of the attack, this
demonstrates the existence of premeditation; namely the existence of a common plan.
We see that there was a military strategy; that Bogoro was surrounded and that it was
impossible for the UPC soldiers, the UPC combatants and the civilians to get away.
The Katanga Defence team stated, at paragraph 1157 and on, that the plan to attack
Bogoro was drawn up and orchestrated by the EMOI - E-M-O-I - along with the

RCD-K/ML. Iquote, "The RCD-K/ML had a clear motive to attack Bogoro, which
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was cutting up the road towards Bunia. The Ituri region had been under the control
of the RCD-K/ML. Since the Sun City agreement did not turn Bunia and Bogoro
over to the RCD-K/ML, they intended to take Ituri once again from the UPC by way
of force." This argument relating to the Sun City agreement just does not hold water.
First of all, we maintain that this is a fabrication of the Defence. If you look at the
time-lines, you can see that Sun City was signed on 19 April 2002. In the months
before Bunia was taken by the UPC, in the month of August 2002, the RCD-K/ML was
a signatory of the agreement. In actual fact, it was the RCD-Goma and the UPC of
Lubanga that were excluded from the agreement not the RCD-K/ML.

The Defence also has based some of their arguments on the involvement. In
paragraph 1170, they stated that 150 APC soldiers were in Aveba in February 2012.
The only witness to make that statement was the accused Germain Katanga, and that
statement is contradicted by the evidence.

First of all, we have Witness P-28. P-28 said there was 20 or 25 APC soldiers present
and mention was made of Blaise Koka, but this witness is also corroborated by the
number of APC soldiers, also corroborated by one of Mr Hooper's witnesses, D02-148,
who stated that there were only a few APC soldiers and that they were there to
provide reinforcement because they had experience in using weaponry. And I refer
you to the transcript, transcript 279, page 32.

Now if, as the Defence maintain, there were more than 150 soldiers of the APC
present in Aveba or in Kagaba that would have not gone unnoticed. The Chamber
has seen Aveba. Itisnota very big place. The other Katanga witnesses certainly
would have seen these 150 men, the equivalent of about one company, and would
have corroborated the witness's -- the accused's testimony.

No witness corroborated this version by the accused.
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Why? Well, it's quite simple, your Honour. There were no -- there were not 150
soldiers belonging to the APC in Kagaba or in Aveba. That is why later on the
Katanga Defence team, later on stated, paragraph 1182, engaged in speculation,
saying that during the attack the APC soldiers were hidden or mixed in behind,
hidden behind the many Ngiti soldiers. They also speculate at paragraph 1191,
saying that the APC did not remain in Bogoro after the attack because that would
have given away their participation in the joint attacks with the Ngiti and Lendu
combatants but, you see, they say that -- well, they claim that since there had been
civilian deaths they didn't want to be associated with that. That is pure speculation.
Your Honours, given all the evidence, including their own Witness D02-176, who
was -- who was caught up in the heat of the action, and also D02-148, the Defence was
obliged to engage in speculation regarding the participation of 150 APC soldiers.
They also speculate why the soldiers did not remain in Bogoro and why they were
not seen in Bunia after the UPC fell.

The Defence speculate, because there were not 150 APC soldiers present when the
battle of Bogoro occurred. The only credible evidence shows that the Ngiti and the
Lendu received weapons, ammunition and logistical assistance limited to some 20 or
25 APC men.

Your Honours, I would like to conclude this presentation on the common plan with a
few words about the actual crimes. [will be brief. Why? Well, first of all, we are
running out of time and, secondly, we don't think it is necessary to dwell on this, in
light of the evidence that is on record.

The Katanga Defence team acknowledged, right from the very beginning, that
civilians were killed; that items were looted; that buildings were destroyed; even in

paragraph 4 of their conclusions.
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However, at paragraph 786, they would have it that, according to the Defence, these
deaths should just be considered as collateral damage. The victims found
themselves caught up in the cross-fire, but in light of the evidence how can we
explain all the women, the children and the elderly who were shot or who were killed
with bladed weapons?

At paragraph 859, the Defence tried to challenge this argument. They claim that the
victims who died were the victims of combatants who got carried away, who took
things too far. This argument is not credible. The Chamber has heard from
witnesses, victims of the attack, and they can assess the evidence.

During the attack on Bogoro, the attackers engaged in a true massacre. They burnt
down homes, with civilians still inside. They killed women, children and the elderly
in the classrooms using knives and other bladed weapons. After driving out the
UPC soldiers, the attackers set the bush on fire to force the civilians who were hiding
there to come out and then they were killed. They did not hesitate to use civilians
who had been captured as bait, so to speak, to lure the others out of their hiding
places and then kill them.

Katanga and Ngudjolo saw with their own eyes the bodies of civilians strewn
throughout the town. They saw the looting, they saw the destruction. They did not
try to halt the carnage that was still underway. They were just sitting under the
mango trees. They did not punish any of the combatants, and so I put it to you that
these events were not the consequences of a few isolated combatants who went too
far. No, these are crimes that were conducted in a widespread manner throughout
the entire village of Bogoro. These crimes were systematic in nature.

As mentioned at the very beginning of my presentation, the Lendu and the Ngiti were

consumed by hate for the Hema enemy, an eye for an eye, a tooth for a tooth.
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Ngudjolo and Katanga were driven by this thirst for vengeance. Their troops were
also consumed by this same desire for vengeance.

There you have it, your Honours. I thank you for your attention. Ms Luping will
now say a few words about the crimes of sexual violence that were committed during
the attack, and afterwards she will also deal with a number of legal issues one of
which is of particular interest to the Chamber. I thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor. Now, we
do remember that the Prosecutor Ms Bensouda began at 9.11 and all this to say we
still have three people to speak and we do want to have time for everyone, we want
all the deadlines to be respected. Please proceed, Ms Luping.

MS LUPING: (Interpretation) Mr President, your Honours, (Speaks English) I'll be
dealing with three matters: First the sexual crime charges, then the characterisation
of the conflict, and lastly issues relating to the crimes against humanity charges.

But starting with the sexual crime charges, I will address three topics: The evidence
of the sexual violence to victim witnesses, the evidence of the criminal responsibility
of the accused for these crimes, and then legal issues raised by Defence for

Mr Katanga.

But turning first to the evidence of the sexual violence, victim witnesses in this case,
Witnesses 132, 249 and 353 were all clear and compelling about their own experiences
of rape and sexual slavery that they suffered in the aftermath of the Bogoro attack.
Their accounts were internally consistent and often corroborated, even though this is
actually not legally required, in particular for sexual crimes.

For example, Witnesses 249 and 132's testimony as to their gun-shot wounds were
corroborated by the evidence of Dr Baccard. The date of Witness 249's Bunia

medical records further corroborate her account of escaping from captivity a
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relatively short time after the attack, and I refer to EVD-OTP-1028-0100.

Defence for Katanga even concede that Witness 132, that she was at the Bogoro attack,
that she was abducted by Ngiti combatants and that she stayed with Ngiti until she
left the country. Both Witnesses 28 and Defence Witness D2-148 corroborate Witness
132's account that she was taken to an Ngiti military camp. Defence Witness D2-148
even confirming that he saw her there and corroborated her as to what ethnicity she
told them that she was.

We submit that witnesses 249 and 353 gave evidence that was very similar to others'
accounts regarding the attack and details we submit that they cannot have known if
they were not there, including details of the attackers and how civilians and their
property were deliberately targeted, of the corpses at the school. Witness 249 further
described how the attackers initially wanted her to help them find other Hema. She
described how corpses were buried in pits by the Bogoro institute.

Now, Defence have tried to raise inconsistencies in the testimonies of the sexual
violence victim witnesses to attack their reliability and their credibility, but we submit
they failed to do so. None of these alleged inconsistencies go to the heart of the
witnesses' accounts of their rape, of their sexual slavery and therefore do not mean
that their testimonies are not reliable, or not credible.

Furthermore, the Defence has alleged certain inconsistencies which are simply not
valid and we submit are misleading. For instance, Katanga Defence made
unsourced assertions that both Witnesses 249 and 132 could not be relied upon as
they never mentioned having been raped at Bogoro when first interviewed by the
Prosecution.

However, this allegation is not only inaccurate, but this was actually never put to the

witnesses when in cross-examination. Therefore, there's nothing on the Court record
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to that effect. Their assertion is also misleading. Even though the prior statements
of witnesses 249 and 132 are not in evidence, they show that Witness 249 did give this
information from the outset and P-132 did confirm that she was raped at Bogoro.
Now, the Prosecution is itself referring to evidence that's not on the Court record
simply to prevent the Chamber from being misled.

The Prosecution also recalls that Mr Hooper, when cross-examining Witness 132, even
acknowledged that essentially her story remained the same in that first interview and
chose not to get into what happened at Bogoro with her, and I refer to the English
transcript T-143 at page 20.

Defence was also misleading when referring to the so-called inconsistency between
Witness-249's prior statement that her family was at Bogoro and testimony that the
family was at Kasenyi. What they failed to mention is that Witness 249 herself
clarified in her testimony that her family was never at Bogoro and that her account of
her family's experience during an incident in which their home was burnt, that was
detailed in her prior witness statement, was incorrect as she had been describing an
incident at Kasenyi, not Bogoro.

And as the Prosecution said at that time, there could have been interpretation
problems when Witness 249's witness statement was first taken, but in any event, as
the witness herself under oath clarified, her family was victim of an incident in
Kasenyi.

Similarly, Defence, we submit, were misleading when suggesting that Witness 353
was inconsistent when, in her prior witness statement, she said that she was in
Bogoro for only one month, but in testimony indicated she arrived in 2002.

What Witness 353 herself explained during her testimony is that she couldn't recall

the precise amount of time that she was at Bogoro. She thought she may have
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arrived there at the end of 2002, that is approximately two months then before the
attack, but agreed in any event that it may have been one month as she first told the
investigators.

Mr President, your Honours, we ask the Chamber to consider also the obvious impact
of the trauma and fearful states that the witnesses were in when you consider any
instances of so-called inconsistencies, or the simple lack of memory; for example, on
the issues of numbers or names of initial rapists, or presence of other victims.

As Witness 249 herself explained, and I quote, (Interpretation) "I was there. Idid not
know anything. I was almost dead. I wasnotaware of any fact. Ido notknow
anything," (speaks English) and I refer to Defence transcript T-135 at page 66.

And sometimes, Mr President, your Honours, the witnesses were just genuinely
mistaken. For instance, Witness 249 thought the commander at Bogoro with whom
she was living was called Yuda, but she herself explained when testifying she had
simply deduced that he was the commander speaking to her as she heard his name
uttered by the combatants, that he was not actually introduced to her as Yuda and her
own physical description of this commander at Bogoro did not match the photograph
of Yuda that was presented to her; namely, her description of a thin man, with dark
skin and a beard.

Now, Witness 353 did not recognise from a photograph the CECA 20 church and
thought that the school by the military camp was called the Muzora Institute.
However -- now this lack of recognition and potential error are we submit
understandable when you consider, as she explained, that she hadn't lived long at
Bogoro before the attack and the fact that she never went back there afterwards
Turning now to the issue of the criminal responsibility of the accused regarding the

charges of rape and sexual slavery.
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First, the Defence have mis-characterised the Prosecution's case and what the
Prosecution has to prove. Now, the Prosecution does not have to prove that the
accused personally committed crimes of rape or sexual slavery, that they ordered or
induced or were present during such crimes, or that such crimes form part of the
common plan.

Instead, what the Prosecution must prove - and has proved beyond reasonable

doubt - is that, when the accused entered into the common plan to attack Bogoro, they
knew that these crimes of rape and sexual slavery would occur in the ordinary course
of events.

The Prosecution recalls its key evidence on this issue. Women, like all civilians, were
targeted without pity as the enemy during attacks on Hema villages. Combatants
were given the green light to do whatever they wanted once the battle had ended, so
Bogoro was no exception.

Prosecution witnesses testified that it was common, in particular for commanders, to
keep abducted women as sex slaves. Ordinary foot soldiers could not risk keeping
Hema as sex slaves.

Now, Witness 12 thought that it wasn't common practice for combatants in all groups
to abduct women in all attacks. However, both he and Witness 280 confirmed that
commanders in all the armed groups were authorised to and did abduct women as
sex slaves.

Witness 280, he describes a prior attack on Mandro, before Bogoro, when
commanders from Zumbe abducted women as sex slaves, and Mr Ngudjolo's soldiers
continued to rape and sexually enslave girls and women at subsequent attacks that
followed at both Tchomia and Kasenyi. Witnesses 132 and 353 both confirmed that

they were raped and sexually enslaved by commanders. Witness 249 confirmed that
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it was a commander who gave her to his bodyguard.

Now, the fact that commanders, namely immediate subordinates of the accused, were
themselves involved in sexual slavery we submit made it even more probable that the
accused knew that these crimes would be perpetrated in the ordinary course of events
at Bogoro.

Even at the accused's own camps, Aveba, Zumbe, as Witness 219 testified, there was
actually a practice of forced marriage of sex slaves which the accused were aware of,
and this included women of other ethnicities.

Witness 267, and Defence Witness D2-161, further confirmed that at Aveba even girls
and women of their own Ngiti ethnicity were being kept as sex slaves by combatants
and that Mr Katanga knew of this practice.

The fact that rape and sexual slavery was a well-known phenomenon at the time of
the Bogoro attack is also evidenced by the fact that, just weeks after the Bogoro attack,
this phenomenon was addressed in the final report of the Commission de Pacification
de 1'Tturi, which Mr Ngudjolo himself signed on 14 April 2003, and I refer to
EVD-OTP-00195. It was also highlighted and addressed in the United Nations
Special Report on Ituri for the relevant period of January 2002 to December 2003,
EVD-OTP-0206 at paragraphs 1 to 2, 5, 35 to 37.

Now, what do the accused themselves have to say on this matter? Mr Ngudjolo, he
acknowledged that there may have been rapes, even if he claimed that he didn't
personally witness this. And when he was asked about forced marriages, again he
didn't deny that he knew of these. His response was simply that they knew the
value of women as dowries were paid; implying, we submit, that in Mr Ngudjolo's
view even if a woman was abducted he considered that payment of a dowry some

how compensates for any lack of consent. And this is also evidenced by a very
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similar statement he made to Witness 12 just months after the Bogoro attack, that
women taken from Kasenyi and brought to Zumbe were simply waiting for their
dowries.

We submit that Mr Katanga also demonstrated a lack of credibility on this issue. He
went to great lengths when testifying to deny that acts of rapes happened at all in his
community, going so far as to say that the word "rape" was unknown to them.
Defence for Katanga relies on evidence of fetish prohibitions against rape, but

Mr Katanga himself testified that these fetish prohibitions essentially based on The
Ten Commandments also included a fetish prohibition not to kill and not to pillage,
which he essentially conceded did not apply during military operations against the
enemy Hema villages. So we submit any so-called "no rape prohibition" also didn't
apply.

Now, turning to the last matters on the sexual crimes, the Prosecution will address
two legal issues: Scope of the rape charges and what type of evidence is needed to
prove that the sexual crime of victim witnesses were raped and sexually enslaved.
As for the scope of the rape charges, Defence for Katanga assert only instances of rape
committed on 24 February 2003 can be the subject of conviction as the defence must
know the date of the offence.

Now, the Prosecution submits that this is wrong for two reasons.

First, the Defence had notice from the outset that it's not just instances of rape
committed during the Bogoro attack that are the subject of the charges but any act of
rape perpetrated against women abducted from Bogoro and the aftermath of the
attack including whilst in captivity, and these facts underlying the charges were
confirmed by the Pre-Trial Chamber I in their decision confirming the charges.

Second, contrary to the Defence assertion, they were given enough details to enable
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them to properly prepare their Defence. They were told the date of the attack,

24 February 2003, when women were first abducted and they were told the period of
time of the offence of rape.

Now, this was a continuing offence that took place not only at Bogoro, but also as part
of the sexual slavery; but whether you consider it as a continuing offence or a crime
that was repeatedly committed, as the Defence asserts, Defence were told the period
in which this offence happened; that victims were raped in the aftermath of the attack
on Bogoro village and during their period of enslavement.

Now looking at the type of evidence needed to prove the crime base witnesses were
raped and sexually enslaved, Defence for Katanga suggest that Witness 132 was not
raped and not sexually enslaved even though they've admitted that she was present
at Bogoro on the day of the attack, was already married then, that she abducted from
Bogoro by Ngiti combatants and that she remained with them 'til she left the country
and that she gave birth to her daughter early 2005.

But Defence then relies in part on claims of a circled marriage ceremony with the
person who treated her wounds and that she received gifts to support this contention
she had a consensual relationship not amounting to rape or sexual slavery.

The Prosecution submits that these contentions simply miss the point. It's irrelevant,
we submit, if Witness 132 had to undergo some circled marriage ceremony with an
Ngiti at the military camp where she was held or if she received gifts.

The Prosecution recalls that to prove rape it's enough to prove that the rapist took
advantage of a coercive environment. Similarly to prove sexual slavery, it's enough
to prove the victim was deprived of her liberty when kept as a sex slave.

And under Rule 70, there's a presumption that a victim can't give voluntary or

genuine consent if she's held in a coercive environment, and there's nothing that she
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says or does that can infer that she consented if she's being held coercively.

Now, the coercive environment in which all three Witnesses 132, 249 and 353 were
raped and kept as sex slaves was inherent in all their cases in the fact that they were
all abducted against their will at gunpoint from Bogoro, detained by combatants to
live in military camps with enemy armed combatants and kept under surveillance
making immediate escape difficult.

Mr President, your Honours, I now turn to the second matter I'm addressing,
characterisation of the conflict.

Now, there's no disagreement amongst the parties that an armed conflict existed at
the time of the Bogoro attack and the Prosecution is not going to repeat its arguments
as to why the Chamber should now conclude that the conflict during the attack was
of a non-international character, although the Prosecution does recall its consistent
position that it's immaterial whether it's international or non-international as it makes
no difference to the crimes charged.

The only question the Prosecution is addressing, as requested by the Chamber, is the
legal basis for the Chamber to requalify the character of that conflict and the
Prosecution has two key submissions on this point: First, that the Chamber can
modify it, if it so wishes, pursuant to Regulation 55 and Article 74(2) and, secondly,
that the Defence suffers no prejudice if it chooses to do so.

Turning first to the power of the Chamber to modify the characterisation of the
conflict. Asthe Appeals Chamber has confirmed, a Chamber is empowered by
Regulation 55 to modify the legal characterisation of facts after a trial has commenced
and any such modification doesn't necessarily amount to an amendment of the
charges. Irefer to decision 2205 of the Appeals Chamber in the Lubanga case,

paragraph 75 to 77.
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In this case, the Chamber has complied with the procedural requirements of
Regulation 55. Notice was properly given. Trial Chamber II gave notice to the
parties, in fact at the start of the trial, that all the legal characterisations accepted by
Pre-Trial Chamber I was subject to an application of Regulation 55. So it could be
modified, and I refer to your decision 1547 at paragraphs 17 and 21.

The Prosecution submits this included the legal characterisation of the armed conflict.
The Chamber then confirmed before the end of trial, which Defence for Katanga
concedes is not yet over, that the issue of the characterisation of the conflict was a live
one.

Under Regulation 55, the Chamber could have given notice to the parties of a change
to a legal characterisation at any time during the trial. And as Trial Chamber I in
Lubanga observed in its decision 1084, paragraph 48, this in fact is more likely to
occur at a later stage of the proceedings as the regulations refer to the Chamber giving
parties and participants the possibility of making submissions on a modification, and
I quote, "after having heard the evidence."

Defence were also given an opportunity to make oral and written submissions
concerning any potential requalification of the characterisation of the conflict, to
request any measures they saw necessary, including introducing new evidence before
the end of trial. More substantively, we submit, the Chamber can modify the legal
qualification pursuant to Regulation 55 as any such modification does not entail
exceeding the facts and circumstances in the charges and does not constitute an
amendment of the charges. These very facts, relevant to proving a non-international
armed conflict, were amongst the facts underlying the charges as confirmed by
Pre-Trial Chamber I in their decision.

Second, the Prosecution submits that there is no prejudice to the accused by
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requalifying the characterisation of the conflict at this stage of the trial. Contrary to
Katanga Defence's assertion, the Prosecution's reference to a non-international armed
conflict in the alternative is nothing new.

Defence have had sufficient notice to properly prepare their Defence. As explained,
Defence had notice of the relevant facts from the outset; the arrest warrant application,
the document containing the charges, summary of the confirmation decision, the list
and table of the Prosecution's incriminating evidence.

They received notice in these same documents of the Prosecution's position that it's
simply immaterial whether the conflict is international or non-international, and
Defence for Mr Ngudjolo conceded that point in their closing brief.

The Prosecution also said in the summary of the charges that it shouldn't be bound by
the discrepancy with Pre-Trial Chamber I's legal characterisation of the conflict and it
reiterated that the characterisation of the conflict is simply immaterial. During the
trial, the Prosecution also said it considered this issue to be a legal characterisation of
the facts for the ultimate decision of the Chamber, and I refer to the French transcript
T-175, pages 21 and following,.

We submit Defence also suffers no prejudice because as stated Regulation 55 was
complied with, because there's ample evidence that was disclosed and relevant to the
nature of the conflict.

Moreover, Defence could question witnesses and introduce evidence on this issue
relevant to their case theories, which they did. For instance, the Ngudjolo Defence
team questioned Witness 30 at length and introduced video evidence on this issue
through him. And the facts and circumstances underlying a non-international
armed conflict we submit are included anyway within the facts and circumstances

related to an international armed conflict.
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Finally, Mr President, your Honours, on this issue the Defence's interpretation of
Regulation 55 and Article 67(1) should be rejected as otherwise this would, as the
Appeals Chamber said when rejecting a very similar Defence argument in the
Lubanga case, be contrary to the aim of ending impunity, for the very purpose of
Regulation 55 is to close accountability gaps and I refer to their decision 2205 at
paragraph 77.

Mr President, your Honours, I now turn to the final matter that I'm addressing;
namely issues raised by Defence for Mr Katanga concerning the crimes against
humanity charges. First, in answer to a Defence challenge on the matter, the
Prosecution submits that there was clearly an organisational policy to target Hema
civilians at Bogoro. This organisational policy is also evidenced by the deliberate
tarGetyng of civilians in the other attacks in which both accused were implicated.
The seconds point, Defence for Katanga argue that the Prosecution has failed to prove
the widespread or systematic attack required for crimes against humanity.

Now, in this case the attack against the civilian population for the crimes against
humanity charge includes not only the Bogoro attack but other attacks against the
civilian population in Ituri in which the accused were implicated, including
Nyankunde, Mandro, Bunia, Tchomia, Kasenyi. However, as Defence for Mathieu
Ngudjolo admit, in fact citing an article written by Professor Fofé addressing this
issue in their closing brief, the attack on Bogoro itself can constitute the widespread or
systematic attack against the civilian population as required.

Pre-Trial Chamber I in this case, in their decision confirming the charges, said a
widespread attack can be one that covers a large geographical area or an attack in a
small geographic area directed against a large number of civilians. That's at

paragraph 395 of their decision 717. And later Pre-Trial Chamber I referred to the

15.05.2012 Page 57



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-01/07-T-336-ENG ET WT 15-05-2012 58/72NB T

Closing Statements (Open Session) ICC-01/04-01/07

killing of 200 civilians at Bogoro as a large number of civilians, and that's at
paragraph 408 of their decision.

The Prosecution also refers the Chamber to the decision of the ICTY in The Prosecutor
and Jelisic in which an attack on a single town and municipality of Brcko for the
crimes against humanity charges was considered enough. And I refer to case
number IT-95-10-T, paragraphs 18, 21, 53 and 57.

Finally, the Prosecution submits that the attack on Bogoro itself can also be viewed as
systematic when using Pre-Trial Chamber's 1 definition of a systematic attack,
referring to, and I quote, "the organised nature of the acts of violence and the
improbability of their random occurrence," at paragraph 394 of their decision.

Thank you, Mr President. Thank you, your Honours. Inow give the floor to my
colleague, Mr Belbenoit, who'll be dealing with the issues of the cumulative charges of
rape and sexual slavery as both crimes against humanity and war crimes and issues
relating to subjective elements of the crimes.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam Luping.

Mr Belbenoit, you have the floor.

MR BELBENOIT AVICH: (Interpretation) Good morning, Mr President. Good
morning, your Honours.

I will be dealing with three legal points that were raised by Germain Katanga's
Defence in their final brief: First, the mental element that has to be proven by
Prosecution relating to conduct crimes; secondly, the interpretation of the expression
"knowledge by the accused that a consequence will flow from the normal flow of
events" under Article 30(2)(b) of the Statute; and (3) the possibility of multiple charges
relating to sexual crimes qualify as crimes against humanity and war crimes.

First of all, let us deal with the mental element of conduct crimes. At paragraph 1125
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of its brief, Defence notes that pertaining to crimes where the mental element is
material, the perpetrator cannot be found guilty under Article 30 except intention of
such conduct is proven.

Defence further argues that the same principle should apply to the indirect
perpetrator, where for such crimes it is necessary to prove that the accused had the
intention to have the conduct that led up to the offence.

It is the position of the Defence that Katanga and Ngudjolo therefore cannot be found
guilty of the acts of pillaging, rape and sexual enslavement committed during the
Bogoro attacks if - and only if - the Prosecution proves that they intended that such
rapes and sexual slavery crimes should take place. Mere proof that they were aware
of these crimes would -- that these crimes would be committed would not be
sufficient.

The Prosecution argues that this Defence interpretation is inconsistent with the
language of Article 30 of the Statute. In fact, Katanga and Ngudjolo are not being
prosecuted for having themselves committed the rape, pillages and sexual
enslavement committed during the Bogoro attacks. In fact, under Article 30(2)(a) the
Statute provides that there is intention -- intention is established when somebody
intends to conduct -- to adopt such behaviour, but that such does not apply if they are
not the ones who intended to conduct -- to have such behaviour.

The responsibility of the accused is based on their awareness of their plan that was
hatched with the intention to be executed for the purpose of destroying Bogoro and
eliminating the UPC in the presence -- and the presence of the Hema in those villages
as part of a common plan. Since the crimes are a consequence of the conduct of the
accused, then it is Article 30(2) (b) which must apply in order to determine their

responsibility.
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It emerges, therefore, that what the Prosecution must prove in relation to the crimes
committed during the Bogoro attacks is that the accused either wanted the crimes to
be committed, or at the very least that they were aware that such crimes will be the
consequence of the normal flow of events.

Secondly, regarding the interpretation, awareness or knowledge by the accused that
the consequences will be a normal flow of the events, let me say that at paragraph

12 -- 1121 and 1123 of the brief the Defence discusses the scope of Article -- of the
seconds aspect of Article 30(2)(b) of the Statute, whereby there is intention relating to
an act when the accused person is aware or knows that such will be the normal
consequence in the course of the events.

Defence relies on the decision on the confirmation of charges in the Bemba case to
state that the consequence would flow normally from the course of events, whereby
there is a virtual certainty, or practical certainty. It also argues that under -- at
paragraph 1310 that the Prosecution must prove that the consequences will flow
unavoidably as a result of the implementation of the plan.

Pre-Trial Chamber II in Bemba came to the conclusion that dolus eventualis does not
apply under 30(2)(b), and went as far as including the element of certainty, or virtual
certainty, which Defence argues now.

The Prosecution argues that the virtual certainty does not appear under

Article 30(2)(b) and, therefore, is an erroneous interpretation of the Article.
Knowledge by the accused is -- according to Article 30(2)(b) must mean that the
consequence will normally flow from the action. The text does not require that the
accused be aware of the criminal consequences that it will follow.

If the text had requested that the certainty of a consequence will flow, then the text

would have stated so clearly in those terms. This analysis is what was upheld in the
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Lubanga case by Trial Chamber I when it opted for a strict interpretation of

Article 30(2(b)

At paragraph 1012 of the judgment, the Chamber held that a co-author only becomes
aware of the consequences of its action -- of his actions when the events has already
occurred, and it determined that such consequences will only flow in the normal
course of events when the consequences are known. Therefore, this will be a normal
unfolding of events and the consequences of which occur in the future. We therefore
urge the Trial Chamber to come to the same conclusion, because a restrictive
interpretation by Defence will significantly reduce the repressive strength of the
Statute.

Third argument by the Defence relates to the multiple statements of guilt for sexual
crimes which are qualified as crimes against humanity and war crimes.

At paragraph 1321 and following of its brief, the Defence argues that combining rape
and sexual slavery into multiple charges is not acceptable under the principle of
specialisation and that, should the two qualifications be characterised, then only the
most serious crime should be retained; namely, crimes against humanity, which is the
most serious.

We observe that multiple communications -- qualification of crimes against humanity
and war crimes is well-established by jurisprudence and criminal international
tribunals. Therefore, there is no legal problem in this expert -- in this respect.

Many judgments by the Appeals Chamber of the ICTY, particularly the Jelisic, the
Kordic and the Cerkez cases, uphold the principle of multiple qualification of charges
in terms of war crimes and crimes against humanity.

There is a well-established jurisprudence, since the Celebici judgment, that multiple

qualifications of the same event based on different incriminating facts is possible
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when each of the incriminating facts is a distinct factor that is absent from the other
qualification.

Such clearly is the case relating to war crimes and crimes against humanity, and in
such cases there is a direct link that has to be established between the acts and the war
crimes and the armed conflict must be proven -- in the area of armed conflict, rather,
it must be proven that there was an established link between the war crimes and the
various acts. So there is a need for distinguished -- elements of evidence to be
established in order to come to separate conclusions pertaining to those aspects.

In areas of war crimes, there is a violation of specific principles, and when there is
crimes against humanity there is an intention or awareness of action within a
generalised or systematic attack on a specific population. These two qualifications,
therefore, are based on specific criminal responsibility which must be based on guilt.
The Kordic and Cerkez judgment at paragraph 1033 stipulate as follows: That the
multiple qualification of guilt, or characterisation of guilt, is arrived at when it is
determined that the accused is guilty of distinct offences and that, on the other hand,
is responsible for such conduct.

Defence has referred to the confirmation of charges decision in the Bemba case, which
adopted a restrictive interpretation of the characterisation of charges. It must be
noted that, while torture is not recognised as a crime against humanity, understood in
matters of rape to be a crime against humanity, it however is pointing towards a rape
and murder as crimes against humanity and war crimes.

Defence further argues that French jurisprudence excludes such multiple qualification,
and we believe that their argument based on the Touvier judgment is irrelevant. The
decision of the Supreme Court of 20 December 1985 does not exclude multiple

characterisation.
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I thank you for your kind attention, and I'll now give the floor back to Mr Macdonald
who will talk about the credibility of the Prosecution witnesses.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr Belbenoit.

Mr Macdonald, you have the floor to conclude.

MR MACDONALD: (Interpretation) Thank you, your Honour. I think we will
conclude within the time limits. You can be reassured of that.

We are now going to talk about credibility and assessment criteria, as well as dealing
with the credibility of certain Prosecution witnesses and the issue of the
intermediaries.

Mr President, I would like to point out the following: During the presentation of our
evidence, we dealt with the issue of the credibility of certain witnesses and the
elements that could corroborate them.

You already have our closing brief which deals with this issue, but there is more. It
has been one-and-a-half years now that the Chamber has been hearing witnesses
face-to-face and have been able to assess their demeanour, their spontaneity and their
hesitations and what have you. Ibelieve it is not necessary to come back to the
details regarding credibility of each of the Prosecution witnesses, but I believe we
have to reiterate certain aspects.

The statement in paragraph 10 of Katanga's brief, that the more the crimes are serious
the more the Prosecution witnesses have to be credible, I believe that that statement is
not correct.

The criteria of evaluation of the credibility of witnesses should not be subject to the
hierarchy of crimes.

There is one thing, Mr President. The Prosecution notes that the more important and

credible the witnesses are, the more the Defence teams use whatever is possible to
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challenge their credibility and try to discredit them. We believe, therefore, that it is
important to go back to certain legal principles relating to the credibility of
Prosecution witnesses, as well as the parties and participants.

Article 66 of the Statute provides clearly that, in order to convict the accused, the
Court has to be convinced of his guilt beyond any reasonable doubt. Article 67 also
points out that the accused cannot have the burden of proof reversed and placed on
them.

This is a burden that is exclusively the responsibility of the Prosecution.

Mr President, your Honours, it is important to recall that in this particular case the
two accused decided to testify. They also chose to call Defence witnesses. The
accused persons had the right to remain silent, and that silence will not have been
taken into consideration while determining their guilt or innocence. So the accused
took a reasoned decision to testify, so the credibility of the witnesses, including the
two accused, cannot be assessed in a vacuum. We have to look at the totality of the
evidence, and the totality of the evidence includes both evidence for the Prosecution,
and evidence for the Defence.

Generally speaking, the Defence of Katanga submits that Witnesses P-28, 250, 219, 280,
and so on, are not sufficiently credible because their testimonies include serious
contradictions or inconsistencies.

When the Chamber will start evaluating the credibility of all witnesses who have
testified in this courtroom, the Prosecution would like you to take into consideration
the following criteria, which is not exhaustive: The consistency of the testimony; the
existence or not of contradictions with prior statements, or the testimonies of other
witnesses.

Now, regarding prior statements, it is also necessary that the corresponding extracts

15.05.2012 Page 64



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/04-01/07-T-336-ENG ET WT 15-05-2012 65/72NB T

Closing Statements (Open Session) ICC-01/04-01/07

of the statements should be in evidence. You cannot discuss evidence that is not on
the record.

The Chamber will also have to assess the nature of the contradictions in question, as
well as their relevance. Do they relate to a crucial aspect or to a peripheral aspect?
There is also the corroboration of other evidence, the degree of precision, and the
general context of the case. There is also the personal situation of each witness, such
as their age, vulnerability, and relationship with other witnesses, or the accused.
Their bias, against or in favour of the accused, or any motivation to provide false
testimony.

The Prosecution also submits that the Chamber has entire discretion to take into
consideration certain parts of the testimony of any given witness, and not to take into
consideration other parts.

There were criteria set out by Trial Chamber I in the Lubanga judgment, and the
Chamber recognised some of the principles necessary to assess the credibility of
certain witnesses; paragraphs 520, 1228 and 1229 of the Katanga closing brief.

Mr President, your Honours, let me now move on to the issue of intermediaries. We
have dealt with this issue in our filings, 3264 and 3275.

The Defence alleges, your Honours, that the main witnesses, P-28, P-250, P-279 and
P-208 are not credible because they were allegedly influenced during the
investigations by the Prosecution intermediaries.

Point one: It is necessary to recall that it is not because a witness was in contact with
an intermediary that he is not credible. In fact, this is a conclusion of the Lubanga
judgment, in paragraph 348 and paragraph 715.

In paragraph 34 of the Defence brief, footnote number 4, giving an example of the

intermediary's conduct refers to EVD-D02-00241 and 00242.
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The Prosecutor had asked intermediary 143 to try to locate the birth certificates of
Witnesses 279 and 280 during his investigations, and according to Defence, I quote,
"This is tantamount to setting the cat amongst the pigeons."

Upon his return, P-143 produced a certificate, but it included the date that he himself
had provided. You have to read the two investigators' notes, regarding the request
that had been made to 143. It states clearly that the Prosecution did, indeed, try to
locate the birth certificates of those witnesses.

It also shows that P-143 acquired a birth certificate from the competent authorities in
Bunia on behalf of Witness 280, and based on the date that that witness had provided
to the investigators, and which the investigators forwarded to the authorities in order
for them to locate that birth certificate. So when P-143 returned with the birth
certificate issued by 180, this was not produced in bad faith.

Generally speaking, Mr President, your Honours, we strongly encourage the
Chamber to review the allegations and references referred to in the footnotes of the
closing briefs of the two Defence teams so that they should not be misled. We also
encourage the Chamber to set aside all allegations that are not founded in the
evidence, because that would be speculative.

The Prosecution, at the time of drafting its brief, asked for a page extension, and
wondered about the formatting of the footnotes, and that was because the Prosecution
supports any allegations it makes with references to the evidence, and so we do not
want there to be any clerical errors, and when the Prosecution calls on the Chamber to
follow its reasoning, we tell you clearly what we are submitting.

When the facts are clear, we indicate where this is mentioned in the record. And this
is a tedious exercise, despite the strength of the Prosecution team.

In paragraphs 26 and 490, the Defence of Katanga brings out similarities between the
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testimonies of 279 and 280, as well as 146 and 202, to state that 279 and 280 were
influenced by intermediary 143; that is the allegation that they make.

The Chamber recalls the testimonies of 279 and 280. The Chamber also knows who
is D02-146 and D02-147. We are in public session here.

Mr President, your Honours, there is no concrete or credible evidence in the record
indicating the influence of 143 on Witnesses 279 and 280.

There is even less evidence to indicate that he coached them, as stated in the Defence
brief of Mathieu Ngudjolo. We would like to call on the Chamber to go over once
again the transcripts of the testimonies of the two witnesses.

Of course, they lived in the same neighbourhood. They participated in the Bogoro
attack, but their accounts are very different. In paragraph 26 of the Katanga brief, it
is alleged that P-279 and P-280 claim not to know each other. Further on in
paragraph 31 they state that P-280 never mentioned that he knew P-279.

In a bid to support their allegations they refer to the testimony of Witness 280, and
state that he never mentioned the name of Witness 279. They also rely on the
testimony of Witness D02-147, who stated that he had identified Witness 280 in the
presence of Witness P-279 in EVD-D02-127. Regarding this witness, the Prosecution
would like to refer the Chamber to paragraph 790 of our brief, with regard to his
credibility.

We would also like to recall that the Katanga Defence never asked Witness 280
whether he knew 279. You can refer to the transcripts. Such a question was never
asked.

The Defence never presented to him the famous photograph on which Witness 147 is
supposed to have identified these two people. This photograph was in the

possession of the Katanga Defence team. It was available in eCourt and it was
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available before the examination and cross-examination of Witness 280. So they
deliberately did not ask Witness 279 whether he knew Witness 280, and they
deliberately did not present that photograph to him, and it is only recently that that
photograph was shown to D02-247.

And I will give you another example:

In paragraph 87, the Katanga Defence states that P-280, just like 279, in his sketch,
located the UPC camp in the Kavali school sector. This allegation, your Honours, is
misleading.

Witness 280, in cross-examination, clearly stated, and this is at transcript 161, page 41,
that the school referred to in his sketch was located inside the UPC camp. And
incidentally, we are coming back to the issue of P-279 who located the UPC camp in
the Kavali school. This was a topic of interest when the Chamber visited the site.
The Prosecution submits that the witness could have simply been referring to the
position of the UPC on the Bunia road, near the market, which was of course located
next to the Kavali school.

And once again, we are referring to the evidence on record. Witness P-233 indicated
on his sketch, and that was the first Prosecution evidence, EVD-0001, he indicated a
UPC position near the Kavali school. P-233 and P-250 confirmed in their testimonies
that that UPC position was located near the market and therefore near the Kavali
school. They clearly stated that when coming to Bogoro from Bunia, on the left there
is a neighbourhood which I cannot remember, but which Mr Luvengika mentioned
during the field trip. To the right, there is the market and the Kavali school and in
that area there was a UPC position. Obviously there was a position there because it
was necessary to see the threat coming from the Bunia road.

(Speaks French) The Katanga Defence is also mistaken when they said at paragraph
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156 that the intermediary, 183, encouraged P-28 to lie about his age. Witness 28 was
very clear about that and I refer the Chamber to transcript 221, page 34, the influence,
the influence on P-28's testimony, and we don't deny this, the influence is restricted to
the issue of his abduction when coming back from school, and the witness said clearly
that, throughout his entire testimony about Bogoro, that was not subject to any
influence from any intermediary whatsoever. That witness, P-28, we will not return
to that particular point. We made that point in our presentation, in our brief,
because if we were to raise all the issues, or all the -- correction, all the items that
corroborate that, we would go well past our time. This is not a problem for the
Prosecution; this is a reality. All the details were commented upon, explained in
detail throughout our entire brief.

To conclude with the intermediaries, the Prosecution argues that 28, 250, 279, 280,
provide such detail that it is impossible for intermediaries to have had any influence
on them. Any statement regarding influence exerted by intermediaries presupposes
that they had knowledge of the Prosecution investigation in its greatest details before
28, 250, 279 and 280 were interviewed, and that just is not the case.

Now, an aside: There is a ruling by the Chamber regarding the importing of
information from the Lubanga case, and I would just like to clarify that if P-28, when
he was met during that period of time when he was met by the OTP for the first time,
according to the evidence, that was disclosed. Either that was a time when the
Prosecution, in the DRC situation, was looking for child witnesses, as -- child soldiers
as witnesses. That is clear; we don't hide that.

Given that context, the influence of 143 must be seen within that context; namely,
coming back from the school. Coming back from the school. This was not an

influence on age or the abduction. P-28 was clear. It was upon his return.
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Your Honours, the Prosecution would now like to briefly hark back to one statement
that the Defence made, the Ngudjolo Defence. Paragraph 231, the Defence said that
in the testimony of P-12 and P-317 they saw that instructions had been given to
witnesses to drown Ngudjolo, so to speak, but who would have given such
instructions?

The UN report that Witness 317 is associated with, that report was written even
before the Prosecution began investigations, even before we began our investigations.
The Chamber was in a position to assess the credibility of Witness 317. There is no
doubt, there is no doubt here.

Your Honours, regardless of the issue of intermediaries and insider witnesses, the
Prosecution would remind you that the two accused have made admissions. They
did admit that they organised the attack on Bogoro. They admitted that they
organised the attack on Bogoro. The two accused, they made that affirmation to 317,
219 in the case of Mr Ngudjolo, and in the case of Mr Katanga certainly to P-12, 160
and 219. These witnesses, 12, 160, 317, 219 were never in contact with intermediaries.
That's not how the Prosecution initiated contacts with those witnesses.

So there was no possible influence by intermediaries. Nor did the witnesses, and
this is the important point here, the witnesses corroborated what the insider witnesses
said. The admissions by the two accused also bear witness to their authority in of
itself. They were not foot soldiers. A foot soldier is not going to organise an attack.
A foot soldier is not going to plan an attack.

Finally, not only do you have the testimony of the insider witnesses but also you have
the testimony of witnesses who came before this Court, repeated the admissions
made by the accused, and finally, you have the videos, and documentary evidence.

As referred to earlier, the documentary evidence is independent of any investigation
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done by the OTP and, what's more, that evidence is contemporaneous with the events.
The same holds true for the video evidence. The video evidence speaks for itself.
You are in a position to assess the behaviour of Mr Ngudjolo, Mr Katanga, somewhat
less so in the case of video evidence, but certainly the behaviour of Mr Ngudjolo. Is
that the behaviour of a person who holds power, has the power of a soldier?

This evidence corroborates the testimony of the insider witnesses.

To conclude, contrary to the position taken by the accused and their witnesses, all of
the evidence taken together is logical. Let us go back to the logical approach. What
is the most logical, reasonable answer, the most consistent, coherent response to the
totality of the evidence? What is the most credible thing? Once the Chamber has
completed this exercise of analysis, with all due respect, we submit that the evidence
proves beyond all reasonable doubt that the two accused are guilty of the crimes that
they have been charged with.

This concludes our presentation, your Honours. I believe that we have just managed
to respect the dead-line. Thank you very much for your attention. After
two-and-a-half years, another phase of the proceedings has concluded for the
Prosecution.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr Prosecution. You
did respect that time-line, that dead-line, right to the very minute. 1.11 exactly on
the dot.

I wish to thank all the parties and participants for attending, all the members of

Mr Macdonald's teams, Madam Prosecutor. I thank all of you for helping us better
understand your position.

Tomorrow we shall resume at 9 a.m., and we will be asking for some information,

and clarification from the Prosecution, and then Mr Gilissen will be speaking. I
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think he will probably have to break at one point in his presentation for the
mid-morning break and then resume after and then it will be Mr Luvengika's turn.
If we have any questions for the legal representatives we shall ask them then.
Gentlemen, we shall see you tomorrow. The hearing stands adjourned.

(The hearing ends in open session at 1.11 p.m.)
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