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Procedural Matters (Open Session) Page 1

1 International Criminal Court

2 Trial Chamber 1

3 Situation in the Democratic Republic of Congo - ICC-01/04-01/06
4 Case of Thomas Lubanga Dyilo

5 Hearing - Open Session

6 Friday, 13 February 2009

7 The hearing starts at 9.32 a.m.

8 COURT USHER: All rise. The International Criminal Court is now
9 in session. Please be seated.

10 PRESIDING JUDGE FULFORD: Ms. Samson, before we continue with the
11 witness can | address the bar through you. It"s been brought to my

12 attention that by requiring the Court to sit at 12.00 on Mondays then

13 sitting through till 2.00, having a break and then sitting for another

14 two hours 1 have effectively ensured that no one can use the canteen, and
15 additionally it"s been said that this may be rather harsh and cruel on my
16 part.

17 Over the break could you discuss with the bar as to whether or

18 not it would be preferable for us to sit at 11.00 through till 1.00, then
19 have a break, and then come back for the afternoon session, thereby
20 giving all of us an opportunity of actually having some lunch.
21 MS. SAMSON: I will do so, your Honour. |1 just make the comment
22 that the same schedule is applicable on Fridays.
23 PRESIDING JUDGE FULFORD: Quite right, Ms. Samson, and 1 will
24 have to try and think of a way of alleviating that problem today.
25 MS. SAMSON: Very well, but for now 1°11 concentrate on Monday.
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1 PRESIDING JUDGE FULFORD: Could you concentrate on Monday, and

2 111 try and find a solution for today so that everybody doesn"t go hungry.

3 MS. SAMSON: Thank you very much.

4 PRESIDING JUDGE FULFORD: Thank you.

5 We have received an e-mail this morning from Ms. Massidda, which

6 has been copied to the Prosecution and the Defence and some of the

7 representatives of participating victims raising the issue of access by

8 the OPCV with two of the witnesses who It represents who are soon to be

9 called to give evidence. An issue has been raised by the Victims and

10 Witnesses Unit was to the extent to which they should be entitled, or to

11 the extent with which they are entitled, to see those witnesses prior to

12 them giving evidence.

13 We can take the matter very shortly. In the e-mail Ms. Massidda
14 has referred to observations that we made on the 16th of January at page

15 25 of the transcript, and 1 quote:

16 "While the Legal Representatives of dual-status witnesses are of
17 course entitled to speak to their clients, they must not infringe the

18 Chamber®s decision on witness proofing ... in essence, they should

19 refrain from holding substantive discussion with the witnhess about the

20 topics that are to be dealt with in court during their evidence or on the
21 exhibits which may be produced.™

22 That is the position. Discussions can take place. There is

23 no -- there is not to be any artificial restriction on the ability of the
24 OPCV to speak with these and other witnesses that it represents, but that
25 injunction on our part to ensure that the content of the evidence does
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Questioned by Mr. Biju-Duval (Continued)
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not feature as a topic of discussion is to be strictly abided by.

Is that sufficient for your purposes?

MS. PELLET (interpretation): Thank you, your Honour. That"s
right.

PRESIDING JUDGE FULFORD: We will now need to go into closed
session so the witness can be brought back into court. We will then
return to open session. Thank you very much.

*(Closed session) Reclassified as Open session

(The witness takes the stand)

WITNESS: WITNESS DRC-OTP-WWWW-0041 (Resumed)

(Witness answered through interpreter)

PRESIDING JUDGE FULFORD: Good morning, sir. Are you refreshed?

THE WITNESS (interpretation): Good morning. Yes, your Honour.

PRESIDING JUDGE FULFORD: We®"ll now return into open session so
Mr. Biju-Duval can continue his questioning. Thank you.

(Open session)

PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.

MR. BIJU-DUVAL (interpretation): Thank you, your Honour.

Questioned by Mr. Biju-Duval: (Continued)

Q- (Interpretation) Good morning.
A Good morning.
Q- I would like to return to the period of April 2002 when you went

to Kasese with a delegation of the FRP. You informed the Court yesterday
that, in your opinion, in April 2002 Mr. Kisembo Bahemuka was the

bodyguard of the Minister of Defence of the RCD at the time of
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Questioned by Mr. Biju-Duval (Continued)

1 Thomas Lubanga. Did you say that?

2 A. Yes, because 1 saw the gentleman as part of his delegation, of
3 his following.

4 PRESIDING JUDGE FULFORD: Sorry Mr. Biju-Duval. One of the slightly

5 artificial consequences of everything being interpreted is that it is really

6 important that we do not have two people speaking at the same time, and

7 there must be a slight pause between an answer or a question before the

8 next speaker begins. Otherwise, we are simply going to lose part of the

9 evidence in the case, which is highly undesirable.

10 Mr. Biju-Duval, sometimes, and I wholly understand why, your

11 questions are delivered rapidly. In normal circumstances | would be

12 praising you highly for doing so. However, here I must ask you, without
13 losing speed, to make sure that there is a pause built in.

14 And, sir, can I, although 1 know this is difficult, ask you if

15 you can to wait until Mr. Biju-Duval has finished his question before you
16 come in with your answer. I"m -- I"m sorry if that"s artificial, but it"s
17 necessary. Thank you very much.

18 Yes, Mr. Biju-Duval, and I"m sorry to interrupt you.

19 MR. BIJU-DUVAL (interpretation): Thank you, your Honour. 1 will
20 try to do my best.

21 Q- Let me repeat this point. You informed us that as far as you

22 know, in April 2002 Mr. Kisembo Bahemuka was the bodyguard of the

23 Minister of Defence, Thomas Lubanga, and you informed us that you had

24 this opinion because you saw this gentleman with Mr. Thomas Lubanga. Is
25 that the case?
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Questioned by Mr. Biju-Duval (Continued)

1 A Yes. | saw him with Mr. Lubanga. 1 didn"t know this gentleman

2 before.

3 Q.- IT I were to suggest to you that Mr. Kisembo at that time,

4 April 2002, was not the bodyguard of the Minister of Defence or of the

5 Commissioner for Defence, Thomas Lubanga, but was, rather, the commander
6 of operations or one of the commanders of operations of the APC army of

7 RCD Mbusa, would you think -- do you think this would be closer to the

8 truth?

9 A. I cannot accurately answer that question, because | didn"t know
10 him.

11 Q- Thank you. 1 will now move on to another point to get a

12 clarification, and here 1"m referring to the party, the UPC. We

13 understood that from 2004, that is, from the registration of the UPC as a
14 political party, at the Ministry of Interior of the Democratic Republic
15 of the Congo, from that time, therefore, the party sought to acquire a

16 national dimension. [Is that correct?

17 A. Yes.

18 Q.- But during the years 2002, 2003, would it be correct to say that
19 the UPC had real and effective existence only in the province of lturi as
20 created by the Ugandans in 1999?

21 A I didn"t -- 1 don"t understand the scope of your question.

22 Q- Well, I apologise. 1 think the question was a bit long. Is it
23 correct, as far as you know, that in 2002, 2003, the UPC, as a party, had
24 effective existence in the province of lturi alone and not at the level
25 of the entire national territory of the Democratic Republic of the Congo?
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Questioned by Mr. Biju-Duval (Continued)

1 A. As far as 1 know, partially, yes, because at the time the UPC

2 existed in Bunia, in Djugu territory, and maybe, and I say this with a

3 lot of reservations, and maybe it was also present in part of the

4 territory of Mahagi.

5 Q- Thank you. 1 will now return to the point where we ended

6 yesterday, that is, your departure to Kampala at the end of May 2002. Is
7 it correct that Thomas Lubanga was a member of the delegation that left

8 with you to go to Kampala at the end of May 20027?

9 A. Yes. He led the delegation.

10 Q- Thank you. So he also went to Kampala the end of May 2002; is

11 that correct?

12 A Yes.

13 Q. Do you remember having shown to the investigators of -- from

14 the -- from the Office of the Prosecutor when they interviewed you in

15 2005, 2006; do you remember showing them an agenda containing certain

16 notes?

17 A. Yes. 1 handed over my agenda.

18 Q.- Thank you. 1 would like to -- well, in order not to surprise the
19 witness, 1 would like to show him an excerpt of his statement. That is
20 under the reference DRC-0TP-0147-0002. We can project this statement on
21 the screen,each person ensuring that it"s not visible to the public. So
22 we suggest that it should be projected in open court, but we ensure that
23 the document which is projected on our screens is not made visible to the
24 public.

25 PRESIDING JUDGE FULFORD: And could the witness please be
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Questioned by Mr. Biju-Duval (Continued)

1 provided with a hard copy of the statement. There"s one behind you,

2 Mr. Biju-Duval. Thank you very much.

3 IT the usher could take that and hand that over. And the

4 Court Officer may need to give this statement an MFI number.

5 COURT OFFICER: This document shall bear the reference

6 MF1-D-00023.

7 MR. BIJU-DUVAL (interpretation):

8 Q.- Please can you turn to paragraph 230 of this statement. That is
9 on page 36 of the French version. Paragraph 230. 1It"s at the end -- or
10 towards the end of the document.

11 A. Yes.

12 Q- Can you quickly read this paragraph and inform me when you have
13 completed so that 1 can put certain questions to you on that paragraph.
14 A. Yes.

15 Q- You drew the attention of the investigators to a sentence which
16 appeared in your notes which 1"m going to quote:

17 ... Uganda was retained or was chosen by the UN and the Kabila
18 government."

19 That is some -- a sentence from your notes; right?

20 A Yes.

21 Q- And according to your notes, this is something you wrote to

22 yourself in the agenda on the 13th of June, 2002. That is on the eve of
23 your transfer to Kinshasa; is that correct?

24 Al Yes.

25 Q.- And you informed the investigators that this sentence meant that
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Questioned by Mr. Biju-Duval (Continued)

1 the UN and Kinshasa selected Uganda to remain in Congo; is that correct?
2 A Yes.

3 Q.- Can you confirm to us that that is your understanding of the

4 situation as it prevailed at the time; that is, at the time when your

5 delegation was practically placed under arrest and transported manu

6 militari to Kinshasa.

7 A. Can you please rephrase your question?

8 Q.- This idea that the United Nations and the government of Kabila

9 allegedly at the time decided to maintain Uganda in lturi; is that your
10 understanding of the situation at the time?

11 A. That is what was practically explained at the time, that they had
12 signed agreements. 1 don"t know if at the time the Luanda Agreements had
13 already been signed but it was on the basis of the Luanda Agreements, |1
14 think, but I can®"t remember where now.

15 Q- Thank you. 1 have completed with the questions on the statement of
16 the witness.

17 Is it correct that your transfer manu militari, that is the

18 expression you used yesterday, 1 think?

19 A. That"s right.

20 Q.- Your transfer therefore to Kinshasa, this transfer manu militari, was
21 carried out by Uganda. Did your delegation perceive this as a hostile

22 act of Uganda against the FRP or against its coordinator Thomas Lubanga?
23 A. At the time we -- that was not our understanding, because we wanted to
24 return to lturi first and foremost. So that was not our understanding of
25 the situation at the time, and we did not discuss it.
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Questioned by Mr. Biju-Duval (Continued)

1 Q- But you -- you said you were opposed to this transfer, right,

2 that you wished to return to lturi?

3 A. Yes. When I used the expression "manu militari,” you know,

4 officers in civilian clothes forced us to get on the bus. They forced us

5 and threatened us with their weapons to get on the bus.

6 Q- Whereas your delegation wanted to return to lturi in Bunia;

7 right?

8 A. That"s accurate.

9 Q.- Thank you. 1 will now turn to the period when the FRP delegation
10 was detained in DEMIAP, that is, in Kinshasa. Would it be correct to say
11 that during this period of detention in the prison of DEMIAP your
12 telephones were confiscated?

13 A. At the time our phones were effectively confiscated.

14 Q.- Is it correct to say that at the time you had no means of

15 communication?

16 A. We could not -- we had no communication with the outside, with
17 the exterior.

18 Q.- Thank you. 1Is it correct that Thomas Lubanga was released from
19 DEMIAP prison several days after the others had been released?

20 A. That"s correct.

21 Q- Just to get more clarification, when you were released with the
22 other members of delegation, excluding Thomas Lubanga, you were placed
23 under house arrest at the hotel called Lolo la Crevette?

24 A We were there.

25 Q. Now, as concerns the duration of your detention at DEMIAP, you
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Questioned by Mr. Biju-Duval (Continued)

1 said yesterday, | think, that you can estimate the duration of your

2 detention to be about 20 days. That"s what you said yesterday; right?

3 A. Yes.

4 Q.- Now, just to help you to jolt your memory, 1 will once again show
5 you a document which you have already seen, and that is the memorandum

6 addressed to His Excellency the President of the Democratic Republic of

7 the Congo, which bears the code MFI-D-0002 -- sorry, 00021. And 1 can

8 give you a hard copy which will be easier for you to read, and the

9 document should be projected on screen, and I don"t think this gives rise
10 to any confidentiality issues here.

11 1 would like to ask you to turn to page 2 of that document, and
12 you -- you will find that title, I think 11, "Attempt to resolve the

13 conflict by the government of the DRC,"™ and 1 would like to ask you to

14 read the first two lines of the first paragraph. Can you see them?

15 A. Yes.

16 Q- We read here that you estimated your detention to have lasted for
17 25 days in DEMIAP, the detention of the delegation?

18 A. This must be correct, since this was drafted by me in Kinshasa at
19 the time.

20 Q- Thank you. 1 think 1 have no more questions to ask on that

21 document.

22 Am I correct in saying that when he was released from the DEMIAP,
23 Thomas Lubanga was put under house arrest at the Grand Hotel?

24 A Yes. He was at the Grand Hotel.

25 Q.- Is it true that he didn"t have the freedom to come and go in
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Questioned by Mr. Biju-Duval (Continued)

1 Kinshasa, that he had to stay at the Grand Hotel?

2 A. Well, I couldn™t say, because we could do what we wanted in

3 Kinshasa, but 1 don"t know about him.

4 Q- Sir, you"ve already answered the next question | wanted to ask you
5 concerning the rest of the delegation at the hotel Lolo la Crevette. So
6 all of you could come and go as you wished?

7 A Yes, indeed.

8 Q. Is it correct to say that in view of the freedom you had, which was

9 greater than that of Thomas Lubanga, that you, and I mean by that the

10 remaining delegation, went to visit Thomas Lubanga practically every day
11 at the Grand Hotel?

12 A. Yes, | said that yesterday, and 1 think it"s correct to say so.
13 Q. Thank you. During that period after the detention by the DEMIAP when you
14 were at the hotel Lolo la Crevette, did you have an

15 opportunity to make phone

16 calls,listen to the radio, or access the radio telegraphy system, phonie.

17 A. There was one phone. After his release, Thomas Lubanga gave us a
18 phone; The telephone that had been given

19 to the group by the government, through the minister of defence. This

20 telephone was given to the group so we could be in touch with him at the
21 hotel. So we had one telephone.

22 Q- Am I right in saying, and 1"m coming back to the time when the

23 RCD of Mbusa Nyamwisi and of Governor Molondo Lompondo was chased out

24 of Bunia on the 9th of August, 2002. So I"m coming back to this period,
25 and does that date correspond to what you remember when the governor,
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Questioned by Mr. Biju-Duval (Continued)

1 Molondo Lompondo, were chased out of Bunia? You weren®t there. You were
2 in Kinshasa, but it"s quite a well-known date. We can agree on it.

3 A. Well, I couldn™t give you the exact date.

4 Q.- Is it correct to say that information on the event was broadcast
5 on Congolese radio, television, and on some international radios on the
6 very next day after Bunia was taken.

7 A Well, personally 1 didn"t listen to the radio. However, we

8 received a phone call at the Grand Hotel, and that"s when Thomas Lubanga
9 informed us of the events having taken place.

10 Q- Thank you. You said, and | think it was yesterday, that the FRP
11 didn"t have an armed wing and that the Ugandans had supported RCD

12 dissidents to chase out Governor Molondo Lompondo from Bunia.

13 A. Yes, | said so yesterday, with the support of the Ugandans.

14 Q.- Is it correct to consider that this new situation was quite

15 convenient for the FRP in view of the grievances it nursed towards the RCD?

16 A. We didn"t think about it -- that at the time.
17 Q- (Redacted)

18 (Redacted

19 (Redacted)

20 (Redacted

21 (Redacted)

22 (Redacted)

23 (Redacted)

24 (Redacted)

25 (Redacted)
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1 (Redacted)

2 (Redacted)

3 (Redacted)

4 (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 (Redacted)

10 (Redacted)

11 (Redacted)

12 (Redacted)

13 (Redacted)

14 (Redacted)

15 (Redacted)

16 (Redacted)

17 *(Closed session) Reclassified as Open session

18 PRESIDING JUDGE FULFORD: Please continue, Mr. Biju-Duval.

19 MR. BIJU-DUVAL (interpretation): Thank you, your Honour.

20 Q- Just to Finish with (Redacted) 1°d like to ask

21 you the following: There is a hypothesis according to which the FRP
22 wanted to gain at the political level from the new situation, the fact
23 that Bunia had been taken. Do you think that this is true or likely?
24 A. Well, it"s probably likely. That would be the more appropriate
25 word.
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Questioned by Mr. Biju-Duval (Continued)

1 Q- Is it likely that (Redacted)

2 (Redacted) had that as one of its objectives?

3 A. What one should understand here is that at the time, the FRP —
4 if the APC wasn"t there, and 1 insist on the Front -- the FRP could

5 manage to get hold of the situation and could bring people together.

6 Q- Thank you. That"s very clear.

7 MR. BIJU-DUVAL (interpretation): We can go back into public session,
8 Your Honour.

9 PRESIDING JUDGE FULFORD: Thank you very much, Mr. Biju-Duval.
10 Open Session, please.

11 (Open session)

12 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

13 MR. BIJU-DUVAL (interpretation): Thank you.

14 Q. Once Bunia had been taken and the APC, the RCD-K/ML"s army,

15 Mbusa®s army had been chased out of Bunia, did the APC continue fighting
16 in Ituri and carrying out massacres either directly or indirectly?

17 A IT you"re referring to lturi, APC had not left Ituri. APC had
18 left Bunia -- the APC had left Bunia.

19 Q.- 1 understood that the APC had left Bunia. But my question was
20 did APC troops continue fighting in lturi, outside of Bunia, to your
21 knowledge?

22 A To my knowledge, the APC, which supported the Lendu fighters at
23 the time, continued fighting against UPC soldiers.

24 Q.- Thank you. 1 would like to come back very briefly to the

25 financing issue.
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1 1Is it true that in 2002/2003, the civilian arm of the UPC, the civilian

2 executive, constituted, created an lturi government to replace the Kinshasa

3 government?

4 A. There was an administration which had been organised in lturi,

5 yes.

6 Q- You described this administration very summarily. You talked

7 about its structure, that it had a Presidency, national secretaries, even
8 deputy national secretaries.

9 A Yes.

10 Q.- These national secretaries are at the same level as ministers,
11 government ministers, weren"t they?

12 A Yes.

13 Q. And among them there®s the national secretary in charge of

14 finance, which is the equivalent of a minister of finance; correct?

15 A. Yes, indeed.

16 Q- And isn"t it true that on top of this government executive there
17 were provincial -- other provincial institutions?

18 A Yes.

19 Q.- Is it correct that as regards the budget, budgetary powers were
20 distributed between the government executive and the province?

21 A. 1If you look at my statement you"ll see that the management of the province
22 as such, the management of the public affairs of the province was dealt with

23 directly by the national secretaries. There was a conflict of jurisdiction at
24 the time. The national secretaries were those who carried out or had the

25 powers that governors have. Do you follow me?
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1 Q- Yes. 1 think that"s enough at this stage, but could we just

2 simply conclude that some of the budgetary revenue was in the hands of
3 the government and the executive and that other -- the remaining

4 budgetary income were -- went directly to the province.

5 A. All of the budgetary income up until 2002 went directly to the
6 national executive, if | could use that term -- that, is the national

7 secretaries. It was only after certain complaints were lodged that

8 some of the income that was due to the province, for instance,

9 tax on construction and vignettes, were given back to the province, from
10 2003 onwards, if 1 remember correctly.

11 Q- Thank you. Do you agree, therefore, that it is neither

12  surprising, and it is actually quite normal, then, for civilian authorities
13 managed by the UPC Presidency to receive budgetary income?

14 A. It"s very difficult for me to answer that question, because the whole
15 financial management was very complicated. Accounting was very intricate.
16 Actually, I saw a lot of national secretaries that were very poor at the time
17 compared to others handled what is commonly referred to as “juicy” ministries
18 Q. Is it correct that in September 2002, when the First civilian UPC

19 executive was established that it was Madam Adele Lotsove who was appointed

20 national secretary for finance;that is,the equivalent of a minister for

21 finance?

22 A Yes, that"s correct.

23 Q. Is it true that on a specific date, which you might give us, that
24 Mrs. Adele Lotsove was dismissed by Mr. Thomas Lubanga for mismanagement?

25 A. Well, she wasn"t withdrawn. She simply changed ministries. However, she
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1 was dismissed for mismanagement from the new ministry, or at least | -- that
2 is what 1 think. Well, 1 can"t give you a date, as you suggested earlier, but
3 what I could say is that -- as | was in Aru after the burial of Eneko and we

4 discussed this, and a native of Aru, called Ondia, was taken to replace her

5 in the Ministry of Finance. And it"s once that second executive was set up

6 that the province took specific measures to discuss matters with the new

7 national secretary for finance who expert knowledge of finance in view of the
8 functions he held before that period or even now as | speak because he"s

9 still in that position now in the finance service. He is the one who said

10 “Give the province"s share back to the province™.

11 Q- So what you"re saying is that a new national secretary for
12 finance was appointed, Mr. Ondia, and is it correct to say that Mr. Ondia
13 belongs to the Lubara community?

14 A. well, that is what 1"m saying, that we took a native of Aru, a Lugbara.

15 Q- And he was appointed by decree of Mr. Thomas Lubanga, following
16 the common practice; is that correct?

17 A. Yes.

18 Q.- You talked about Governor Eneko. We talked about him briefly
19 yesterday. 1Is it correct to say that he was killed in an ambush, it
20 would appear?

21 A Yes. He was savagely killed when he was on tour.

22 Q- Was he accompanied by other people at the time, to your

23 knowledge?

24 A. Yes, there were other people there.

25 Q.- Were there any people who survived the attack, as far as you
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

know?

A. At the burial we were informed that almost everyone was killed,
apart from two young soldiers who fled. 1 don"t know any more.

Q.- Do you know if any information was given by those who survived

the attack?

Al Can you repeat?

Q- Do you know whether any information was given by those who
survived the attack on the circumstances of the attack or this killing?
(Redacted)

(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

A OFf course, inevitably I met him.

Q. Thank you. |1Is it correct that after the death of Governor
Eneko --

MS. SAMSON: Excuse me, your Honour. This is not in connection
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1 with directly any objection, it"s simply to inquire as to whether or not
2 at least the last section could be redacted from the public transcript

3 because it may be identifying for this witness.

4 PRESIDING JUDGE FULFORD: Yes. Can we just look at the

5 transcript together for a moment, Ms. Samson. At line 15 on page 19, we
6 pick up on Governor Eneko, and really | think it would be that -- that

7 section down to your intervention; correct?

8 MS. SAMSON: I think, your Honour, that the early section is

9 acceptable for the public. My concern starts on page 20 --

10 PRESIDING JUDGE FULFORD: Yes.

11 MS. SAMSON: -- line 5, 6. The first sentence, line 5, is okay.
12 It starts with "in fact” in line 6

13 downwards.

14 PRESIDING JUDGE FULFORD: AIll right.

15 MS. SAMSON: that 1 have more difficulty with. Through to my...
16 PRESIDING JUDGE FULFORD: So line 6 -- Through to line 15 or

17 beyond? Through to the end of the sequence before you intervened?

18 MS. SAMSON: Well, in fact through to the end of 15.

19 PRESIDING JUDGE FULFORD: Right. So you don"t mind the question
20 at line 16.

21 MS. SAMSON: No, 1 do not.

22 PRESIDING JUDGE FULFORD: No. Good. Is that clear, Court

23 Officer?

24 (Trial Chamber and Court Officer confer)

25 PRESIDING JUDGE FULFORD: So the mention of the name
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1 Governor Eneko doesn®t matter, it"s the material that came both after and
2 before the reference.

3 MS. SAMSON: That"s correct. The death of Governor Eneko is

4 commonly known.

5 PRESIDING JUDGE FULFORD: Yes.

6 MS. SAMSON: Of course it was a big event. But the association
7 is what 1 have --

8 PRESIDING JUDGE FULFORD: Good.

9 MS. SAMSON: -- I have difficulty with.

10 PRESIDING JUDGE FULFORD: AIll right. We®"ll order the removal of
11 those passages from the public transmission and the public transcript.
12 Thank you, Ms. Samson.

13 MS. SAMSON: Thank you, your Honour.

14 PRESIDING JUDGE FULFORD: Sorry you were interrupted,

15 Mr. Biju-Duval. Please carry on.

16 MR. BIJU-DUVAL (interpretation): Thank you, your Honour.

17 Q- 1 return to the question which I put to you. After the death of
18 Governor Eneko, is it correct that it was Mr. Mileo who was appointed

19 governor?
20 A. That"s correct.
21 Q- Is it correct that he belongs to the Kakwa community of Aru?
22 A It"s correct.
23 Q. Thank you. Now, sir, I will move on to another point. You
24 stated that the concern of the FRP was to bring together the population
25 of lturi, and yesterday you briefly described the executive structure of
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1 the UPC during the period 2002/2003. It was a general description.

2 Now, with the permission of the

3 Bench, 1 would like to go into an exercise which is a bit fastidious but
4 which will enable the Bench or the Court to understand in detail the

5 structure of the organisation the FRP, first of all, and then UPC later
6 on, and I would like to do this by showing the witness certain documents.
7 For some of these documents we may be -- we have to be careful not to

8 show them to the public, but I don"t think the rest of the documents pose
9 that problem.

10 I would like that a document be shown to the witness without

11 being disclosed to the public, document MFI-D-00021, which we have

12 already looked at. Yeah, 00021, entitled "Political Declaration."

13 We would not like this document to be shown to the public. 1

14 would like to turn to the last page of that document.

15 THE INTERPRETER: Correction. Interpreter®s correction: The

16 document number is MFI-D-00022.

17 MR. BIJU-DUVAL (interpretation):

18 Q.- And so I would like to examine with the witness the composition
19 of the FRP. 1 have a hard copy of that document for the witness, and we
20 will focus on the last page of that document which shows the names of the
21 signatories.

22 Do you have that document in front of you, sir, especially the
23 last page?

24 Al Yes.

25 Q- There you have a list of names, 1 to 13 persons. Will it be
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1 possible for you to go by the numbers alone, use the numbers alone to

2 show the ethnic or the ethnicity of the various persons, whether it"s

3 Hema, Alur, Lendu, and so on. For example, you see number 1 belongs to
4 such and such a community; number 2 belongs to such and such a community.
5 This document is not a document to be shown to the public. 1 think

6 there"s a difficulty, there, already.

7 PRESIDING JUDGE FULFORD: Yes, Ms. Samson.

8 MS. SAMSON: Apologies for the interruption, your Honour. The

9 concern remains the same, that this document is known to at least

10 13 people and likely a broader group, and we have a copy of it here, but
11 identifying each individual by virtue of their position will undoubtedly
12 leave our witness"s position known to everybody and presents some

13 difficulty. 1 have no difficulty with the exercise if we could just do
14 it somehow differently.

15 PRESIDING JUDGE FULFORD: 1 think at the moment its ethnicity

16 rather than position, but the general point is right, Ms. Samson.

17 Mr. Biju-Duval, forgive me for being cautious on this, but 1

18 think for this exercise without lowering the blinds we"ll simply go into
19 closed session. So can we have the public feed disconnected, please.
20 *(Private session) Reclassified as Open session
21 PRESIDING JUDGE FULFORD: Good. That means, Mr. Biju-Duval, that
22 you don"t have to be shy about the names being mentioned if you prefer to
23 do it that way. It"s now entirely up to you because we"re in closed
24 session.
25 MR. BIJU-DUVAL (interpretation): Thank you, your Honour.
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1 Q- Well, now you can mention names. The public will not be able to
2 hear you. So I will read them and you tell us about their ethnicity.

3 (Redacted)

4 A. He"s Alur.

5 Q- (Redacted)

6 THE INTERPRETER: The interpreter is sorry. He did not hear the witness well.

7 MR. BIJU-DUVAL (interpretation):

8 Q.- (Redacted)

9 A. Mister.

10 Q- I beg your pardon, sir?

11 A. Yes. Alur

12 PRESIDING JUDGE FULFORD: No Mr. Bij-Duval, can we go back please to
13 (Redacted) the interpreter missed the answer. So the first individual is
14 Alur. For (Redacted) please, sir?

15 THE WITNESS (interpretation): (Redacted) is Bira, B-i-r-a, Bira.
16 MR. BIJU-DUVAL (interpretation):

17 Q- (Redacted) 1 think you have already stated it.

18 A_.  Alur.

19 Q. (Redacted)

20 A. Lubara.

21 Q. (Redacted)? My apologies for the pronunciation.

22 A.  Alur.

23 Q- (Redacted)? A Hema.
24 Q. (Redacted)? A. Hema.

25 Q.- (Redacted)
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1 A Hema.

2 Q.- (Redacted)

3 A. Hema.

4 Q.- (Redacted)

5 A (Redacted)

6 Q- (Redacted)

7 A Hema.

8 Q.- (Redacted)

9 A. For (Redacted) 1 don"t know.

10 Q- And (Redacted) can you tell us? (Redacted)

11 (Redacted)

12 A Ngiti. That is Lendu Bindi.

13 Q. Thank you. Can you confirm that these are members of the FRP?
14 A. Sorry?

15 Q- Can you confirm that these are the members of the FRP before
16 September 20027

17 A. Yes. These are the signatories, the 13 signatories.

18 Q.- The signatories of -- of the document?

19 A. Yes, signatories of the document, yes--- who joined the FRP.
20 Q- Can we consider them to be members of the FRP?

21 A They are indeed members of the FRP. Except for (Redacted) I can"t
22 remember very well, but 1 can"t situate the person now.

23 Q.- Thank you.

24 PRESIDING JUDGE FULFORD: Do you think we can return to public
25 session now Mr. Biju-Duval?
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1 MR. BIJU-DUVAL (interpretation): Yes, your Honour. We will have
2 the same situation later on, but I think it would be interesting for us

3 to maintain a certain order of chronology here, but now we can go into

4 open session.

5 PRESIDING JUDGE FULFORD: 1 quite understand. Open session, please.
6 (Open session)

7 PRESIDING JUDGE FULFORD: Please continue, Mr. Biju-Duval. We"re
8 now in open session.

9 MR. BIJU-DUVAL (interpretation): Thank you, your Honour. 1

10 would like that the document number DRC-OTP-00113-055 be shown to the

11 witness and projected on our screens. This is a decree to appoint

12 members of the executive of UPC/RP on the date of 3 September 2002, and
13 of course under the control for the Prosecution team, | don"t think there
14 is any inconvenience for this document to be projected to the public

15 because it does not concern -- or rather, it doesn"t contain any

16 indication relating to this witness. And | have a hard copy of the

17 document for the witness if this can facilitate things for him.

18 Q. So, sir, you have that document before you?

19 A Yes.

20 Q- Yesterday, you told us about the structure of the UPC. You

21 talked about decrees signed by the president. 1Is it correct that this

22 document, this decree of 3 September 2002, was to appoint national

23 secretaries and assistant national secretaries? In other words, the

24 setting up of the civilian executive of UPC/RP in September 2002 at the
25 time when UPC/RP was establishing its government in Bunia?
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1 A Yes.

2 Q.- Thank you. 1 would like to apologise for the fastidious nature
3 of this exercise, but | would like us to embark on the same practice

4 which in the context of this case is of major importance, | think; that
5 is, for each of the names mentioned, you should tell us, inform us about
6 the ethnicity of the person concerned, as far as you can remember.

7 Can we, therefore, start with number 1, Géconie Djalum. You have already
8 mentioned.

9 A. Alur.

10 Q- Ondia, you have mentioned him already.

11 A Lubara.

12 Q- Finance and budget, Lotsove Mugisa?

13 A Hema.

14 Q. Justice, Placide Cibengabo?

15 A How can I put this, he®"s a Luba. He"s a Luba.

16 Q- Thank you. Foreign affairs, Mr. Dhetchuvi Jean-Baptiste?

17 A. Hema.

18 Q. Economy, commerce and industry, Richard Lonema?

19 A Hema.

20 Q- Portfolio, Mateso Tsoz?

21 A. Lendu.

22 Q- Environment and agricultural development — agriculture and rural
23 development, Kwonke Aliegera?

24 Al Hema.

25 Q. Energy, Lola Lapi Faustin?
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1 A Logo.-

2 Q. Health, Dr. Sezabo?

3 A. Bira.

4 Q. Pacification and reconciliation, Tinanzabo John?

5 A Bira.

6 Q- Communication and media, Jacques Nobirabo?

7 A Bira.

8 Q.- Real estate, town planning and housing, Chuma Cesar?

9 A. He"s a Ndo from Djugu.

10 Q- Education, youth and sports, Adubango Biri?

11 A. Alur.

12 Q- Transport, Akobo Denis?

13 A. It"s Akobi. The name is Akobi. He"s of Ngiti ethnicity.
14 Q. Infrastructure and reconstruction, Zitono?

15 A. Ngiti.

16 Q- Post, telephone and telecommunications, Mrs. Mbula?

17 A Luba.

18 Q. Culture, Arts and tourism, Bebetu?

19 A. Bidu (phoen).
20 Q- Public service, labour, and social insurance, Shatchu Lilo?
21 A. Lendu.
22 Q.- Social affairs, Melanie Lumbulunbu?
23 A Nande .
24 Q. And then the assistant national secretaries, interior —-- Ministry
25 of Interior, Djokaba Lambi Longa?
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1 Al 1 don"t know whether he"s Hema so | won"t give you an answer

2 there.

3 Q.- I I suggest to you Mubisa?

4 A. That"s right, he"s from that part.

5 Q- Defence, Yves Zety Kawa Panga?

6 A. Hema.

7 Q- Justice, Maitre Kaswara?

8 A. Hema.

9 Q. 1 think that as far as the Hema are concerned, the habit is to
10 make a distinction between the -- those from Hema north and those from
11 Hema south. So can you make that distinction? Kawa Panga, is he from
12 the north or the south?

13 A From the north.

14 Q. And Kaswara?

15 A I cannot make that distinction for Kaswara, but he lived amongst
16 those from Hema south but 1 think he is from the north.

17 MS. SAMSON: Excuse me. | understand that there"s

18 difficulty with the scroll down and we"re not seeing on the screen the
19 names. | happen to have a paper copy but not everybody in the court

20 does.

21 PRESIDING JUDGE FULFORD: Yes. It is necessary for somebody from
22 the court office to follow this, please, so that the right part of the
23 document is on the screen, otherwise it"s valueless.

24 Yes, please carry on, Mr. Biju-Duval.

25 MR. BIJU-DUVAL (interpretation): We are on the next page, your
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1 Honour, and 1 apologise.

2 Q.- IT¥ | suggest to you that Maitre Kaswara is Hema south, what do
3 you think about that?

4 A. 1 have just said that Kaswara lived with those from Hema south
5 but it would appear that he is from the north.

6 Q- Thank you. Environment, agriculture and development,

7 Combe Ngabu?

8 A. Mbisa.

9 Q.- Are you sure he"s Mbisa?

10 A Well, he is from those parts but I can"t say this with certainty.
11 Q- IT I suggest to you that he is from Lendu community, would that
12 appear strange or impossible to you?

13 A He"s not Lendu.

14 Q. Communication and media, Mbomo Saga?

15 A. I don®"t know.

16 Q- You don"t know the person or you don®"t know the person-®s

17 ethnicity?

18 A. I don"t know his ethnicity.

19 Q.- I | suggest to you that he is a Budu, would that jolt your

20 memory?

21 A. No.

22 Q- Education, youth and sports, Ali Fundi Mana?

23 A. 1 don"t remember his ethnicity.

24 Q.- And lastly, transport, ltendey Willy?

25 A. He"s Nyali.
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1 Q- Thank you. To conclude this series of questions on this

2 document, can we then find -- therefore find together that on this list
3 of 24 persons, without going into details of community membership or

4 ethnicity, we have six Hemas, six Hemas in this first executive

5 composition of the UPC, well, unless I"m mistaken in my calculation?

6 PRESIDING JUDGE FULFORD: We’ll take it from you

7 for the time being, Mr. Biju-Duval.

8 MR. BIJU-DUVAL (interpretation): Fine.

9 Q.- 1 would like to apologise for the fastidious nature of this

10 exercise, sir.

11 Now I would like to turn to other documents, documents of the
12 same nature. You informed us -- no, sorry. |1 won"t put that question.
13 Is it correct that in the month of June 2003 the civilian

14 executive of the UPC/RP was modified or reshuffled?

15 A. That"s correct.

16 MR. BIJU-DUVAL (interpretation): |1 would like the following

17 document to be projected on our screens and shown to the witness:

18 Document number DRC-0TP-00089-090, and this is a document -- it"s a

19 single document which in fact has two documents, an introductory letter
20 and a decree. | have cited the number of the introductory letter, but I
21 wish to put my questions focusing on the decree, a decree of 3 June 2003,
22 which as far as 1 —- | don"t think it"s going to pose any problems of
23 confidentiality as did the previous documents.
24 COURT OFFICER (interpretation): The document will bear the
25 number MFI1-D-00024.
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1 MR. BIJU-DUVAL (interpretation): | have a hard copy here for the
2 witness.

3 Unfortunately 1 think 1"ve just understood the previous document
4 wasn"t given an MFI number. |1 could be mistaken.

5 COURT OFFICER (interpretation): The previous document has

6 already been put iIn the record and has the number EVD-OTP-00035.

7 MR. BIJU-DUVAL (int.): Thank you. Q. You have the decree in front of you.

8 WITNESS: (Omission in interpretation)

9 0. It has a number of appointments

10 on it, and I would like to draw your attention to the preamble paragraph,
11 and in the fourth paragraph of the preamble, which I will quote, and | quote:
12 "Considering that the forced interruption of the functioning of the UPC/RP
13 executive from 6th of March to 12 May 2003 dispersed its members."

14 A. Yes.

15 Q.Can you confirm that from the 6th of March to thel2th of May, 2003,due to
16 certain circumstances the executive was split up and couldn®t hold its

17 meetings?

18 A. No, it couldn™t come together. It couldn"t meet because

19 everybody had fled and gone in different -- their own way.

20 Q- Thank you. So I would like to continue now and look at the

21 national secretaries and general secretaries appointed. There might be
22 some repetitions in what I say, and 1 forgive -- 1°d like to apologise in
23 advance, but it"s just to give a clear image of the composition of the

24  executive. So can you go to Article 2, appointment of the Secretary-

25 General and spokesperson of the Movement, Jean Tinanzabo;
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1 A. Bira
2 Q. Bira. Next, the Secretary for the Interior and customary Affairs,
3 Djokaba Lambi Longa;
4 A. Mbisa, | said.
5 Q. The National Secretary for Information and Press, Amboko Bebetu.
6 A. Budu
7 Q. We have to go to the next page to have the next part of the list.
8 Rwabona Mugabe.
9 A. Hema South.
10 Q. Denis Akobi Adaba?
11 A. Ngiti.
12 Q. Jeconie Uwek"nying®a Jalum.
13 A. Alur
14 Q. Vicky Kabarole.
15 A. Hema.
16 Q. Zulu Chantal?
17 A. 1 don’t know. Maybe,kongo. [I"m not sure.

18 Q. Congo?

19 A. Yes.
20 Q. Is that a community from lturi?
21 A. No, the Bakongos, from Bas-Congo or Bandundu, but anyway, she must be

22 Kongo, not from lturi.
23 Q. Thank you. Well, that brings me to the end of this document.
24 Now I would like to move to the next document which already has a number,

25 EVD-0TP-00385.
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1 MR. BIJU-DUVAL (interpretation): And, President, 1*d like us to

2 go into closed session very briefly.

3 PRESIDING JUDGE FULFORD: Certainly. We can leave the blinds up,
4 just disconnect the lead, please.

5 *(Private session) Reclassified as Open session

6 PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.

7 MR. BIJU-DUVAL (interpretation): | have a copy for the witness
8 too.

9 Q. So we"re in closed session. The public cannot hear us or see the document.
10 Q- This is a (Redacted). As far as 1"ve

11 understood, this is a complement to the UPC executive. Could you have a
12 look at the document and confirm that it is a decree that complements the
13 first decree that we have just looked at?

14 A. Yes, it"s the additional list that belongs with the other decree,
15 the other list.

16 Q- Thank you. So the preamble, as we can see, has the same formula

17 as the other one as regards the interruption of the functioning of the
18 executive from 6 March to 12 May. Is that correct?

19 A Yes.

20 Q. So we won"t come back on this. So we"ll continue, for the very last
21 time today, with the list of (Redacted). So first of

22 all, the (Redacted)

23 (Redacted)

24 A. Hema.

25 Q. (Redacted)
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1 A. Luba.

2 Q. (Redacted)

3 (Redacted) We"re on the second page of the document.

4 A. North Hema.

5 Q- 1"m just waiting for the second page to appear on the screen.
6 Now, (Redacted)

7 (Redacted)

8 A. Lendu

9 Q. (Redacted)
10 (Redacted)

11 A. Bira.

12 Q. (Redacted)
13 A. Hema north.
14 Q. (Redacted)
15 (Redacted)

16 A. Lugbara.

17 Q. (Redacted)
18 (Redacted)

19 A. Ngiti.

20 Q. And (Redacted)
21 (Redacted)

22 A Hema.

23 Q. (Redacted)
24 (Redacted)

25 A. Lubara.
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1 Q. And lastly, (Redacted)

2 (Redacted)

3 A. Alur.

4 Q- Thank you very much for this tiresome exercise,
5 but it has enabled us to have a clear view of the

6 composition of the executive from

7 September and then from June 2000---

8 from September 2002, and then June 2003.

9 PRESIDING JUDGE FULFORD: Do I take it Mr. Biju-Duval that we’ve
10 completed this exercise now. Good.

11 MR. BIJU-DUVAL (interpretation): Yes. Yes, President. We can
12 now move back into public session.

13 PRESIDING JUDGE FULFORD: Public session

14 please.

15 (Open session)

16 (Trial Chamber and Court Officer confer)

17 PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.

18 MR. BIJU-DUVAL (interpretation): Thank you, President.

19 Q. Sir, we"ve already talked about Mr. Akobi, haven®t we?

20 A Yes.

21 Q- You placed him in the Ngiti community; correct?

22 A Yes.

23 Q. Is it correct to say that he coordinated the executive from

24 October 2002 until March 2003 on top of being a national secretary for
25 trade?
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1 A I couldn®t say precisely, but 1 think that®"s correct. He
2 was in the coordination. 1 think he was among the members in charge of

3 coordination, but 1 couldn®t tell you exactly.

4 Q- Do you remember telling the Prosecution®"s investigators during
5 your interviews, 2005/2006, that Mr. Thomas Lubanga had, in your words,
6 held a key position in the UPC/RP executive?

7 A. Could you rephrase the guestion?

8 Q.- I will ask it again differently.

9 Thank you. 1Is it correct to

10 say that, as far as you know,

11 Mr. Thomas Lubanga had appointed Mr. Akobi

12 to a key position in the executive of the UPC/RP?

13 A. Wwell, as he was the acting person when the

14 president was on mission, he usually then was the

15 -- the interim -- the acting person for

16 that position.

17 Q- Thank you. Now I would like to move to another topic.

18 Yesterday, | think it was, we mentioned the decree of the 1st of June,
19 2003, with the number EVD-OTP-0051.

20 MR. BIJU-DUVAL (interpretation): Could we show the document on
21 our screens, please? | don"t think it has any issues related to

22 confidentiality.

23 Q. So this decree of the 1st of June, 2003, whereby the

24 demobilisation of the FPLC and all persons under the age of 18 is

25 decreed, do you remember the document? |1 can give you a hard copy if you
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1 need so.

2 Could you please look at Article 2 of the decree, which I will

3 quote. It is very brief. 1 will quote it so everybody understands what

4 it"s about.

5 "The national secretary in charge of the follow-up and the

6 General Chief of Staff of the FPLC are both in charge of the execution of

7 this decree individually from the date of its signature.”

8 A. Yes. | read it the same time as you.

9 Q.- Are we agreed that the implementation of this decree meant that
10 it was to be transmitted to the both relevant authorities mentioned
11 under Article 2?

12 A Yes, that"s correct.

13 Q. That is, to your knowledge, in conformity with the practice of
14 the time?

15 A Yes. And | said yesterday that the document had been read and
16 circulated at a certain level -- | didn"t have the document, but those
17 concerned most probably received the document.

18 Q- Thank you.

19 MR. BIJU-DUVAL (interpretation): Now I would like to show the
20 document with number DRC-OTP-00014-254. It doesn"t have any

21 confidentiality issues, so | have a hard copy here for the witness. It
22 is a document written on the headed paper of the UPC/RP, the Union des
23 Patriotes Congolais, the UPC.

24 PRESIDING JUDGE FULFORD: This will need an MFI number.

25 MR. BIJU-DUBAL (interpretation): Yes, sorry.
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1 COURT OFFICER: The document already has an evidence

2 number .

3 PRESIDING JUDGE FULFORD: Can it be it read out, please.

4 COURT OFFICER: The number is EVD-OTP-00052.

5 PRESIDING JUDGE FULFORD: Thank you.

6 MR. BIJU-DUVAL (interpretation): So this document is from the
7 Staff Headquarters of the UPC, precisely from the cabinet of the

8 Chief of Staff. 1t is entitled ""Memo number 014, and I won"t

9 give you all the administrative references, but it is intended for the
10 brigade commanders (all of them) of the

11 FPLC.” 1 will read the document - it"s very short - so everybody knows
12 what it"s about.

13 So there are two points. First point:

14 "In accordance with the spirit of decree number

15 1 bis/UPC/RP/Cab/Pres/2003 of the 1st of June, 2003, of the UPC/RP

16 President, FPLC Commander-in-Chief, you are requested to demobilise all
17 people among our ranks under the age of 18

18 according to the regular procedure.

19 " And then there is a second point; 1 quote: “This is a formal order.”
20 And then “Done in Bunia on the 5th of June, 2003, signed “The Chief of
21 Staff of the FPLC
22 Commander Floribert Kisembo, Major General”. And this document is signed
23 by him.
24 PRESIDING JUDGE FULFORD: Not too quickly Mr. Biju-duval you’re .
25 going fast and your voice is dropping rapidly.
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1 MR. BIJU-DUVAL (interpretation):

2 Q. I apologize. 1 just have a question I°d like to ask you, an administrative
3 question. This memo is addressed by the Chief of Staff to the

4 FPLC brigade commanders. Do you think that this is a normal procedure to
5 execute decrees which are signed by the President?

6 A Well, I don"t really have an opinion about this document because
7 we didn"t have access to the military secrets of the time, so I couldn™t
8 really voice an opinion about this document.

9 Q.- Thank you. Now I would like to move to another topic, but before
10 I would like to ask you just a point of clarification, and just when 1

11 was going to ask the question 1 remember that we require to be in -- we
12 need to be iIn camera just for a few seconds?

13 PRESIDING JUDGE FULFORD: Certainly. Closed session, please, without —

14 no -- blinds up.

15 *(Closed session) Reclassified as Open session

16 PRESIDING JUDGE FULFORD: Please carry on, Mr. Biju-Duval. We"re
17 now in closed session.

18 MR. BIJU-DUVAL (interpretation): Thank you, President.

19 Q.- So 1 would like to know where your house was. 1 think 1

20 understood you lived (Redacted) but could you tell us more precisely where
21 your private home was situated?

22 MS. SAMSON: Excuse me. 1 assume that this is during a relevant time
23 period and not today, because the witness is protected and his current

24 residence is protected from the Defence.

25 MR. BIJU-DUVAL (interpretation): Yes, of course, of course.
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1 PRESIDING JUDGE FULFORD: So we need to
2 focus on the period that we"re dealing with which was earlier in the
3 2000s, Mr. Biju-Duval.

4 MR. BIJU-DUVAL (interpretation): Yes, of course, precisely. And actually,
5 even more precisely 2002/2003. That"s the only period I"m interested in.

6 Q.So could you tell us exactly where you resided,where your home was (Redacted)
7 A. well, 1 was on -- (Redacted).

8 Q- And could you indicate whether that was (Redacted)

9 (Redacted)

10 A It was on the (Redacted).

11 Q- So in (Redacted).

12 A No.

13 0. Thank you.

14 MR. BIJU-DUVAL (interpretation): Now we can go back into open
15 session.

16 PRESIDING JUDGE FULFORD: Open session, please.

17 (Open session)

18 PRESIDING JUDGE FULFORD: We"re now back in open session. Please
19 continue, Mr. Biju-Duval.

20 MR. BIJU-DUVAL (interpretation): Thank you.

21 Q- Is it correct to say that the premises for the provincial

22 administration aren”"t situated in Bunia city centre, but they"re

23 somewhere else, actually quite higher up, if I remember correctly.

24 A. 1t is the residential area, | think. You can even call it the
25 city —--part of the city of Bunia.

Case No. ICC-01/04-01/06 Friday, 13 February 2009



|CC-01/04-01/06-T-126-Red2-ENG CT WT (rev.dec.1974) 13-02- 2009 43/81 PV T teE-0H64-0H06-126-Red-ENGWTH13-62-200943/8+ RM—F
Pursuant to Trial Chamber I’s email instruction dated 8 December 2011
the redacted version of the transcript is reclassified into Public.

Witness: Witness DRC-OTP-WWWW-0041 (Resumed) (Open Session) Page 43
Questioned by Mr. Biju-Duval (Continued)

1 Q- So you understand that I"m talking about the office premises for
2 the provincial administration, the province?

3 A. Yes.

4 Q.- So they"re not situated in the city centre of Bunia, on the main
5 road?

6 A. Well, not on the main road but right next to it, very close to

7 the main -- to the heart of the city.

8 Q.- Thank you. Now I"m going to ask you some questions, but please
9 don"t worry. My questions aren®"t or won"t reveal your functions. We

10 will make sure we don"t reveal anything more. | will be careful, and if
11 we"re both careful we won"t have any problems.

12 I just want to say that when you were appointed to the positions
13 you held starting in September 2002 -- so the first official positions
14 you were appointed to on the 3rd of September, 2002.

15 A. Yes.

16 Q- You mentioned that 12 bodyguards were posted to you by one

17 of the commanders, and you mentioned yesterday that this commander said
18 to you that he was giving you these men because he couldn®"t feed them.
19 So we can refer to the reference in the transcript if you want.

20 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, two things.

21 Sir, can | ask you not to answer that for a moment.

22 Firstly, we"re just about to come to the end of the session and
23 the tapes are going to run out in a moment or two. Secondly, I thought
24 the witness said that the bodyguards were taken away because he couldn™t
25 feed them rather than that he was given the bodyguards because he
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Procedural Matters

1 couldn®t feed them. 1°d like that to be checked. Both Ms. Samson and

2 other members of the Prosecution team appear to agree with my memory of
3 the transcript. Could that be checked please over the -- over the

4 break and can we see if agreement can be reached on that at the bar.

5 So we"ll pick up on this point, Mr. Biju-Duval, after the break.
6 Now, Ms. Samson, do you think it would assist everyone in

7 terms of having at least some opportunity to have something to eat if we
8 were to break now for an hour, which at least gives a half-hour period

9 during which the canteen will be open?

10 MS. SAMSON: If it"s not too inconvenient, your Honour, | think
11 it"s a brilliant suggestion.

12 PRESIDING JUDGE FULFORD: Certainly. We"ll take an hour®s break
13 then and sit again at half past 12.00.

14 MS. SAMSON: Thank you.

15 PRESIDING JUDGE FULFORD: The hours that we sit on Mondays and
16 Fridays are going to be reconsidered in any event. Good.

17 Final question: Can I ask what the temperature is like where

18 you"re sitting, Ms. Samson? Is it reasonable?

19 MS. SAMSON: It"s very warm, your Honour.
20 PRESIDING JUDGE FULFORD: Very warm. It"s a very odd
21 combination. There"s an arctic blast that comes down the wall behind us,
22 whereas elsewhere in the courtroom there seems to be an almost tropical
23 climate. Well, I doubt whether there®s anything we can do about it, but
24 iT somebody could investigate the rather strange temperature differences
25 in this court, 1°d be grateful.
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1 We" Il sit again at half past 12.00. Sorry, the witness. 1°d

2 forgotten. Closed session, blinds down, and the witness be taken.

3 *(Closed session) Reclassified as Open session

4 (The witness stands down)

5 PRESIDING JUDGE FULFORD: Given that we"ve now gone over, we"ll
6 sit at 25 to 1.00. Thank you.

7 Recess taken at 11.34 p.m.

8 On resuming at 12.37 p.m.

9 (Open session)

10 COURT USHER: All rise. Please be seated.

11 PRESIDING JUDGE FULFORD: Ms. Samson, did we manage to resolve
12 the issue over what was said about the lack of food.

13 MS. SAMSON: Perhaps not entirely. When we read over the

14 transcript together, we had some areas of common ground and some areas of
15 minor disagreement. It"s certainly clear that the witness indicated that
16 he received bodyguards and that these bodyguards were taken away, and

17 that the same officer brought them and the same officer took them away.
18 And then there®s an indication that at some point later in time, this

19 officer told the witness that he had a problem feeding the bodyguards,
20 and then the next line is: "So then he took them away.” And I cannot
21 with certainty indicate what the witness meant. There is - | agree with
22 the Defence on this point - a suggestion that it may be that the reason
23 the officer at a subsequent period indicated to this witnhess that he took
24 the guards to the witness was because he couldn®t feed them..

25 PRESIDING JUDGE FULFORD: All right.
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1 MS. SAMSON: But it"s unclear

2 PRESIDING JUDGE FULFORD: We better -- thank you, Ms. Samson. It"s

3 clearly unclear. So we can -- we can rectify the matter with the witness.
4 (Trial Chamber and Court Officer confer)

5 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

6 MR. BIJU-DUVAL (interpretation): Just one word, your Honour. We
7 are going to clarify this point in a short while with the witness. |

8 would like to seize this opportunity to draw the attention of the Bench

9 on a real difficulty. 1 tried to verify the transcript in French, and we
10 cannot actually verify anything with the French transcript, because its
11 quality is very low, and that"s putting it mildly. The English

12 transcript is correct in terms of quality, but the French transcript as
13 of now is very difficult to verify. | think there®s a technical problem
14 there. And so we cannot cross-check what was said with what is found in
15 the French transcript.

16 PRESIDING JUDGE FULFORD: Well, I"m sorry to hear that the French
17 language may be being discriminated against, Mr. Biju-Duval. We most

18 certainly can"t allow that to happen.

19 Can you discuss this at the end of the day with the Court Officer
20 and see if we can identify the problem, because clearly the quality

21 should be the same for both English and French. Thank you very much.

22 Ms. Bensouda, before we have the witness back in, | want to raise
23 a matter which is of some little concern to the -- the Judges of this

24 Chamber. We have been shown a proposal of witness summaries prepared by
25 the Office of the Prosecutor which it is suggested should receive wide
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1 dissemination and, as | understand it, including by way of going on to

2 the web site of the court.

3 We have read them, this First proposed draft, very carefully, and
4 we have, | make no bones about it, the gravest reservation about the

5 proposal that is made that these should be publicly distributed. We find
6 them to be unbalanced, not to contain all of the relevant evidence, and

7 generally by setting out what it is anticipated by the Prosecution that

8 the evidence is going to be rather than the evidence that®s been heard,

9 potentially very dangerous because there may not be a match between what
10 is anticipated and what is said in court.

11 Furthermore, we"ve noted that although a section is devoted to

12 the opening statement of Mr. Moreno-Ocampo, nothing is proposed as

13 regards the opening statements of either the participating victims or

14 Maitre Mabille.

15 We do not want there to be two trials of this accused, one that
16 takes place in this courtroom which actually hears the evidence, and the
17 other that takes place on the web site of this court and elsewhere which
18 may not reflect the evidence that this Court has heard, either accurately
19 or sufficiently.
20 We therefore deprecate the suggestion that®"s made. Instead, the
21 Chamber proposes that we will compile after each witness a short summary
22 of that witness®"s evidence which in our view is balanced, short, and
23 sufficiently represents what has been said. That can then be made
24 available to the press department of this court for publication so that

25  those members of the public who are not able to follow the hearing of the
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Procedural Matters

1 trial will at least have some real idea as to what has been said by the

2 witnesses.

3 I don"t expect a response from you now, but if you disagree with

4 the proposal that we have made, and if the suggestion is to be maintained

5 that the Office of the Prosecutor should be entitled to issue its own

6 separate reports of what has been taking place in this courtroom, we will

7 set aside a much longer period so that this can be fully ventilated by

8 submissions on all sides and including from the Prosecutor.

9 So | put you on notice that that is our current thinking, that is
10 our present proposal, and if you disagree with it, can you please let us
11 know on Monday .

12 MS. BENSOUDA: Very well, Mr. President.

13 PRESIDING JUDGE FULFORD: Thank you very much, Ms. Bensouda.

14 We”ll now return into closed session so that the witness can be
15 brought into open court, and we"ll then return to open session.

16 *(Closed session) Reclassified as Open session

17 (The witness takes the stand)

18 PRESIDING JUDGE FULFORD: Good afternoon, sir.

19 THE WITNESS (interpretation): Good afternoon, your Honour.

20 PRESIDING JUDGE FULFORD: We®ll return into open session, please.
21 (Open session)

22 PRESIDING JUDGE FULFORD: We are now in open session. Witness 41
23 is in the witness stand, and Mr. Biju-Duval is developing his questions.
24 Yes, Mr. Biju-Duval.

25 MR. BIJU-DUVAL (interpretation): Thank you, your Honour.
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Questioned by Mr. Biju-Duval (Continued)

1 Q- Good afternoon, sir. |1 wish to clarify one point first of all.

2 When you were appointed in September 2002 to your new position, you

3 stated that a commander posted to you 12 bodyguards and that later on he
4 withdrew the bodyguards. [Is that correct?

5 A It"s correct.

6 THE INTERPRETER: Sorry, will the speaker talk into his

7 microphone so the interpreters can hear him.

8 MR. BIJU-DUVAL (interpretation):

9 Q.- So how many bodyguards did you have then at your disposal, or how
10 long did they spend with you?

11 A. They spent about a week.

12 Q- You stated that this commander who posted the 12 bodyguards to

13 come and serve you at some point, as you said, this commander himself was
14 not able to feed these bodyguards. Is that what you said?

15 A. Yes, 1 did.

16 Q- Now, the fact that he was not able to feed these bodyguards,

17 these 12 bodyguards, was it taken into consideration? Was it what

18 motivated the decision of him posting the guards to you?

19 A. 1 have not fully understood.

20 Q- I will rephrase the question. Now, the fact that, as he said, he
21 could not feed these guards, was this fact one of the reasons why he

22 decided to deploy them to come and serve you?

23 A. Personally, 1 really don"t know. 1 just repeated what he told

24 me.

25 Q.- And he told you this at the time he deployed the guards to come
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Questioned by Mr. Biju-Duval (Continued)

1 and serve you or did he say this later on? When did he tell you this?

2 Let me rephrase the question.

3 This clarification which was given to you by the commander, does

4 it relate —- when was it made, at the time he was posting the guards to

5 you or at the time he came to withdraw the guards?

6 A IT I understood you well, 1 will attempt an answer. It was two

7 days later. He came with his vehicle. He stopped and he greeted me.

8 And then he told me then, that is about two days later.

9 Q.- Thank you. And what did you understand from what he told you?
10 Did you understand that -- that he was satisfied with the fact that he
11 had posted these bodyguards to come and serve you? For him, was this a
12 way of solving a problem or there was another reason?

13 A. 1 didn"t want to analyse the facts or this matter at the time.
14 Q.- Thank you. You say that he came two days later. Two days after
15 posting the guards?

16 A Yes. We met two days after he had posted the guards to my

17 service.

18 Q.- Thank you. Would it be correct to say that when a commander or,
19 in general terms, an authority is served by a certain number of

20 bodyguards, would it be correct to say that this commander or this

21 authority, who can be a civilian authority, is supposed to ensure the

22 subsistence, that is provide, for his or her bodyguards?

23 A. 1 don"t know. But you should take into consideration the

24 circumstances under which we were operating at the time.

25 Q.- Fine. Well, just to clarify this question further, 1 would like
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Questioned by Mr. Biju-Duval (Continued)

1 to refer to statements that you made yesterday or the day before

2 yesterday. Well, just to prevent any interpretation difficulties, | am
3 going to direct everyone to the page of the transcript that 1"m alluding
4 to, that is English version of the transcript at the bottom of page 55,
5 from line 23, and the top of page 56 in the English version of the

6 transcript of 12 February 2009. And I am going to, in the form of a

7 question, summarise without deforming, | suppose, what you said, because

8 you stated, and that is from my understanding of what you said, you stated,

9 therefore, that the choice or the selection of an adult of a certain age
10 to serve as a bodyguard could become a heavy responsibility to a

11 commander or to an authority, because that authority would therefore, if
12 necessary, take care of the child of the bodyguard, for example, if the
13 child fell ill. Do you remember that? 1 did not repeat word or word

14 what you said but you said something along those lines.

15 A Can I answer? | was trying to extrapolate from my situation,

16 from the experience that 1 had with the bodyguards who were serving me,
17 the police bodyguards who had families and who would bring their problems
18 to me, and I had to solve their problems. So 1 was extrapolating from my
19 personal experience, not from the general practice.

20 Q- Fine. So it was therefore from your experience. In your

21 experience, therefore, as far as you are concerned or as far as you were
22 concerned, you had to, for example, take charge of the sick child of your
23 bodyguard if such a situation arose.

24 A. That"s right.

25 Q.- You stated, unless I"m mistaken, and I"m referring to the pages
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Questioned by Mr. Biju-Duval (Continued)

1 that 1 mentioned earlier, that this was one of the reasons, not the only
2 reason, but one of the reasons why you would gladly

3 recruit your bodyguards amongst children who aged between -- or aged 14,
4 15, 16 years, that is, children without family responsibility, and

5 therefore children who was -- did not constitute a heavy responsibility
6 for you.

7 A. It was an extrapolation from my personal experience.

8 Q.- Very well. From your understanding of the situation that

9 prevailed at the time, what we have just talked about, this concern, this
10 concern of the responsibility that you had to assume over your

11 bodyguards, would it be correct to say that this probably accounted for
12 the fact that most of the young soldiers were posted to serve as

13 bodyguards? 1"m not saying that"s the only reason, but 1 would like to
14 know from you, would this be one of the reasons why younger soldiers were
15 serving the authorities, serving the commanders? In the excerpt of the
16 transcript | have here, you said the age range was from 13 to 16; 13, 14,
17 15, 16 years?

18 A. For now, personally, I really can™"t answer that question.

19 Q.- Once more 1 would like to turn to your statement, page 156,
20 line 5 of the English language transcript. Line 5, | said.
21 You explained -- you talked about the obligation for the
22 authority to take charge of the responsibilities of the children and
23 their family members, to take care of them, and you said: "That is why
24 we preferred using young persons as bodyguards.™
25 Do you confirm that statement?
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Questioned by Mr. Biju-Duval (Continued)

1 A. That"s what | said, that 1 was extrapolating from my personal

2 experience.

3 Q.- Fine. So we can therefore discern certain concerns which justify
4 the use of young soldiers as bodyguards.

5 Should we -- can we also say that another reason for their

6 recruitment was security, because they were there to ensure the physical
7 safety of the authority they were serving?

8 A. Can you reformulate or rephrase your question, sir?

9 Q.- Let"s take the example of your bodyguards. Your bodyguards were
10 armed; right?

11 A. Yes.

12 Q- They were armed to ensure your safety; right?

13 A That"s what 1 think.

14 Q.- And so they should have been -- 1 suppose they were able to use
15 their weapons, to operate their weapons efficiently?

16 A. Of course.

17 Q. Now let me put to you a general question. From your personal perception
18 of the situation at the time. In 2002/2003, at what age would a boy be able

19 to operate efficiently a Kalashnikov, for example, according to you?

20 A That is an embarrassing question.

21 MS. SAMSON: Excuse me.

22 PRESIDING JUDGE FULFORD: Right. Ms. Samson.

23 MS. SAMSON: Yes. | just wonder if this question is not beyond
24 the expertise of this particular witness, his experience and what age a
25 boy can handle a Kalashnikov.
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Witness: Witness DRC-OTP-WWWW-0041 (Resumed) (Open Session) Page 54
Questioned by Mr. Biju-Duval (Continued)

1 PRESIDING JUDGE FULFORD: 1 think you®re being over-technical,

2 Ms. Samson. From what he saw, from his experience of those days, 1 think
3 the witness is perfectly able or may be perfectly able to express an

4 opinion on this.

5 MS. SAMSON: Thank you.

6 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, can 1 take this opportunity

7 to say that I"ve had a quick look through some of the questions

8 you"ve asked this afternoon, and I think I"m right in saying that your

9 questions this morning generally were short and the witness was readily
10 able to answer them. Two or three of your questions this afternoon have
11 been very long, and on more than one occasion this has provoked an answer
12 from the witness that he either doesn®"t understand what you"re talking

13 about or he"s unable to answer. Could I therefore with respect suggest
14 that you try to keep the questions short because 1 think we"ll progress
15 quicker and it will make life easier for the witness.

16 Right. I think the witness has said he"s not able to give you an
17 age, Mr. Biju-Duval, as to when a boy would be able efficiently to use a
18 Kalashnikov.

19 MR. BIJU-DUVAL (interpretation): Your Honour, 1 apologise. The
20 witness started his reply by saying that mine was an embarrassing

21 question and he stopped there. 1 share the embarrassment of the witness,
22 but nevertheless, 1 would like him to try to answer this question, which
23 I admit must be difficult, a question which everyone must have wondered
24 about at the time.

25 PRESIDING JUDGE FULFORD: Could you please ask your question
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Questioned by Mr. Biju-Duval (Continued)

1 again and we"ll see if the witness is able to help us.

2 MR. BIJU-DUVAL (interpretation):

3 Q.- Sir, according to you, at what age would a child, a boy or a

4 girl, be able to or was expected to efficiently use a weapon? And I take
5 the example of a Kalashnikov, because that is the weapon which you

6 mentioned in your statement, if I"m not mistaken.

7 A. Yes. 1 said a short while ago that it was an embarrassing

8 question. | said that because 1 cannot answer it. |If you ask me the

9 question at what age can a child pick up a pen to write, 1 can answer

10 that question, because that relates to my profession.

11 Q- Thank you. Unless I"m mistaken, concerning the -- the bodyguards
12 that you were given very briefly, the served you for one week, I think?
13 A. Yes, one week.

14 Q. And 1 hope I"m not mistaken, I don"t think I"m mistaken, you

15 estimated their ages between 14, 15, and 16 years.

16 A Yes.

17 Q- Yes. That was your assessment.

18 A. Yes. That was my evaluation based on their physical appearance.

19 Q. Very well. So on two or three occasions during your evidence here at the

20 court you emphasise how difficult it is to estimate the age of a young
21 boy, of a child.

22 A. Yes, | said so.

23 Q. So this brings me to quite a tricky question. When dealing with

24 adolescents, age 14, 15, or 16 years old, how and in your mind is it at all

25 possible to determine with a certain degree of certainty which of them are
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Questioned by Mr. Biju-Duval (Continued)

1 under 14 and 15 years of age and those who are older than 15 or 1672

2 Isn"t it, in your opinion--- is it possible to do so?

3 A. Well, it"s very difficult, in my mind. It depends on several

4 factors. First of all, you have to look at the food factor, because it

5 could be that these children haven®t been well fed, and some children are
6 well fed. So if you take a child, a child that is well fed and one that
7 isn"t well fed, you try to assess their age, it"s very difficult, and

8 that -- that is my personal point of view.

9 Q.- Thank you. So the physical appearance, the outwards appearance
10 of these children aged between 13 and 17 - within that age bracket -

11 the appearance, outward appearance of these young boys and girl could

12 possibly vary with their cultural and community background?.

13 A. well, I haven"t thought about the question, about that aspect, so
14 it"s difficult for me to give you an answer that wouldn"t bring me away
15 from the ethics we have tried to stick to from the beginning.

16 Q- (Omission in interpretation). After -- following this week

17 during which you had 12 bodyguards,

18 you indicated that you had one bodyguard; correct?

19 A. Yes.

20 Q- I think 1 understood that this bodyguard, in your mind, was

21 14 years old; is that correct?

22 A Well, 1 told you yesterday that he himself gave me that age. 1
23 estimated his age to fall between 14 and 15 years. That is what 1 said
24 yesterday, if I"m not mistaken.

25 Q.- So you kept — for how long did you keep this bodyguard?
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Questioned by Mr. Biju-Duval (Continued)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. 1 don"t know. January to March.

Q. Three months?

A. 2003. Actually, two months, because on the sixth

Q. So two months and ----.

A_Approximately two months,but without giving a very precise time-frame.

Q- 1 can"t remember whether or not you told us the bodyguard was --
had a weapon or not.

A. Well, I said that when 1 took him he didn*"t have a weapon, and
then when he joined me, 1 gave him the weapon that used to be held by my

former policeguards.

Q- So he had a weapon when he served you?
A Yes, indeed.
Q. So now 1 would like to understand properly the situation you were

in at the time. During the period in question, which lasted over two
months during which you were escorted, you had a bodyguard who was
armed and aged around 14 years old. Did you feel like you were
committing a crime?
A. Well, that didn"t even occur to me. It didn"t occur to me.
Q.- How come it didn"t occur to you?
A. Well, because as 1 said yesterday at the outset, he was a child whose
Ffamily I knew. 1 took the child so I could enroll him later on in the
institution where he was studying.l think I said that yesterday.l was
intending to re-enroll him in school.l knew his parents.l knew his mother at
least.

Q.- And did his parents agree to him bearing a weapon and acting as a
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Questioned by Mr. Biju-Duval (Continued)

1 soldier, as a bodyguard?

2 A. Well, I think that from the time the child went to military

3 training the parents knew he was in training. So if you are in training,
4 you have to carry weapons.

5 Q- So am 1 to take it from your answer that according to -- or as

6 far as you know, the parents agreed to him being your armed bodyguard?

7 A I1"m sorry, but 1 didn"t consult the parents. 1 couldn®"t consult
8 the parents because of the precise circumstances, or his mother.

9 Perhaps 1 could give you another answer. When I went to the

10 place where I worked, 1 went by vehicle. When 1 was working the child
11 would stay in front of the office until I finished, and then he would

12 escort me until 1 went back to my domicile, and then I would take the

13 weapon. —I1 would take the weapon and he kept the charger. He kept the

14  charger in his box, but he gave me the weapon. He would take off his

15 wuniform, and could go and play with the other children from the camp or even
16 go and his see his mother. So he was free. He didn"t follow me all the time.
17 He wasn®"t often with me. 1 would walk around alone. There were

18 motorbikes, taxi motorbikes, so as soon as he was home -- 1 would call a

19 taxi motorbike and go back into town.

20 Q- I understood you didn"t consult the parents, but from your answer
21 I gather that you believed or you were convinced that the parents were in
22 agreement.

23 A. 1 didn"t say that.

24 Q.- So basically you just weren™t too concerned about obtaining the
25 parents® consent.
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Witness DRC-OTP-WWWW-0041 (Resumed) (Open Session) Page 59

Biju-Duval (Continued)

A. Well, the child’s mother came to my home. She would come to my place.

I didn"t need to find out whether she agreed or not, because if she didn"t

could just take the child back with her. But I think we should
that the mother of the child, whom 1 knew, didn®"t live directly

-— with the child"s father. The child lived with his mother.

Q- Thank you. Well, I"ve almost finished my

cross-examination. Oh. Well, just one last question to finish.

8 When you said on 12 February, in front of the Court, that you could say on

9 which date you stopped carrying out any functions for the UPC, you said it

10 was basically in 2006.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Well,

elections.
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)

yes. That was the year, more or less. It was just after the

That®"s how 1 managed to put a date on it.
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(Redacted)

Biju-Duval (Continued)

PRESIDING JUDGE FULFORD:

closed session without lowering the blinds.

ee-0H04-0H06-126-Reg-ENS-WH13-62-26689-60/81 RM—F

Witness DRC-OTP-WWWW-0041 (Resumed) (Private Session) Page 60

Thank you very much. Can we go into

*(Private session) Reclassified as Open session

(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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Questioned by Mr. Biju-Duval (Continued)

1 Q- (Redacted)

2 (Redacted)

3 (Redacted)

4 (Redacted)

5 (Redacted)

6 (Redacted)

7 (Redacted)

8 (Redacted)

9 MR. BIJU-DUVAL (interpretation): President, | think we can go
10 back into open session.

11 PRESIDING JUDGE FULFORD: I think you®"re right, Mr. Biju-Duval.
12 1 thought this was going to be a single question and then we were

13  finished, so | was prepared to let it run. But I think if this is going --

14 if there are going to be a sequence of questions, open session, please.
15 (Open session)

16 PRESIDING JUDGE FULFORD: We®"re now in open session. Please
17 carry on.

18 MR. BIJU-DUVAL (Redacted)

19 Q.- (Redacted)

20 (Redacted)

21 (Redacted)

22 (Redacted)

23 (Redacted)

24 (Redacted)

25 (Redacted)
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Questioned by Mr. Biju-Duval (Continued)
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Questioned by the Court

1 (Redacted)

2 (Redacted)

3 (Redacted)

4 Q.- Thank you.

5 PRESIDING JUDGE FULFORD: How much to be redacted Ms. Samson?

6 MS. SAMSON: Thank you for anticipating my request. 1 think it"s
7 all of the last answer.

8 PRESIDING JUDGE FULFORD: Yes. We need an order, please, for

9 everything that"s been said during the course of the last long answer.
10 Now, Mr. Biju-Duval, where are we going for this? Are we going
11 to be investigating more closely this witness®s personal background or
12 not?

13 MR. BIJU-DUVAL (interpretation): Your Honour, 1 think I"ve come
14 to the end of my questions, so we"re not proceeding any further.

15 PRESIDING JUDGE FULFORD:Thank you very much indeed(The Trial Chamber confers)

16 PRESIDING JUDGE FULFORD: Sir, Judge Odio-Benito, who sits on my
17 right, has got a question or two for you.

18 Questioned by the Court:

19 JUDGE ODIO-BENITO: Thank you, President. Thank you.

20 Sir, this morning the Defence lawyer, Maitre Biju-Duval, brought
21 to your attention a document dated 1st of June, 2003, if |1 am correct,

22 and signed by Mr. Kisembo. This document was addressed to all commanders
23 of brigade, ordering them to demobilise the child soldier. Do you, sir,
24 remember this document or you prefer to be shown again the document, to
25 request the assistance of the Registry? Do you remember this document by
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Questioned by the Court

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

heart or not?

A. 1 saw the document this morning. |1 remember it. It was a
message -

JUDGE ODIO-BENITO: Thank you, sir. Do you remember that this
document was written in French?

A. The document 1 saw here was written in French.

JUDGE ODIO-BENITO: Thank you, sir. My question is the
following: |If you know to what extent all the commanders of brigade were
fluently in French?

A I cannot really give a clear answer on that.

JUDGE ODIO-BENITO: Thank you. And perhaps you can assist us
with your knowledge about what percentage of the population in Congo are
fluent -- is fluent in French or if at least this is the language used
only by the most educated people in Congo, and lturi basically.

A Thank you, your Honour. |In principle, at least the
administration in the Democratic Republic of the Congo is conducted in
French, and so inevitably the instruction could only be given in French.
Well, unless an official could then explain the message to the people.
In any case, the business of the administration is conducted in French in
the Congo.

JUDGE ODIO-BENITO: Thank you, sir. Thank you very much.

No more questions, President.

PRESIDING JUDGE FULFORD: Thank you very much.

Now, Ms. Samson, does anything arise or not?

MS. SAMSON: Just a few brief questions, your Honour.
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Further Questioned by Ms. Samson

1 PRESIDING JUDGE FULFORD: All right.

2 Further Questioned by Ms. Samson:

3 Q.- Sir, just picking up on the last question of Judge Odio-Benito on
4 the document that you were discussing, | wonder if you were told at the
5 time, in June 2003, that the demobilisation decree would be sent to

6 brigades. Do you know if it went to all brigade commanders?

7 A. As far as what we called the military secret is concerned, 1°d
8 like to say that we were not informed of such military secrets. We had
9 Nno access.

10 Q- Can you explain to the Court what you mean by military secrets?
11 A. What 1 mean by "military secrets,'" are decisions taken during
12 meetings of army officers. That"s what 1 referred to as military

13 secrets, as far as | know.

14 Q.- And did you attend any of these meetings or not?

15 A. Of course 1 couldn®t.

16 Q- Why was it you couldn®t attend these meetings?

17 A. 1 don"t know whether you are referring to the meetings of army officers.

18 MS. SAMSON: Yes. A. These meetings were for soldiers, for officers,

19 military officers only.

20 Q- Do you know who attended those meetings?

21 A Usually the meeting would, in general, be chaired by the

22 president himself or somebody delegated by the president such as the
23 Chief of Staff, because the Chief of Staff was secretary -- National
24 Secretary for Defence.

25 MS. SAMSON: Thank you. 1 have no further questions.
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1 PRESIDING JUDGE FULFORD: Thank you very much.

2 Mr. Biju-Duval, anything arising out of Judge Odio-Benito"s

3 question or Ms. Samson®s following-on question?

4 MR. BIJU-DUVAL (interpretation): No, your Honour.

5 PRESIDING JUDGE FULFORD: Sir, that brings to an end your

6 evidence before this court. 1 want to express our profound gratitude to
7 you for your having taken the time and trouble to attend before us to

8 give evidence. This court could not function without the cooperation of
9 witnesses such as yourself, and we are acutely aware of the imposition
10 that we make into your private life by asking you to come to give

11 evidence. So you leave here with our firm thanks.

12 Can the witness now please be taken back to the waiting-room once
13 we have gone into closed session.

14 THE WITNESS (interpretation): Thank you, your Honour.

15 *(Closed session) Reclassified as Open session

16 (The witness withdrew)

17 PRESIDING JUDGE FULFORD: Public session, please.

18 (Open session)

19 (Trial Chamber and Court Officer confer)
20 PRESIDING JUDGE FULFORD: Ms. Samson, the next witness I
21 anticipate is here and ready to go; is that right?
22 MS. SAMSON: That"s my understanding, your Honour. The only
23 difficulty is a technical one. It takes, | understand, approximately
24 20 to 25 minutes to have the video technology assembled on this side of
25 the Bench. This witness will be predominantly testifying as to video
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1 materials.

2 PRESIDING JUDGE FULFORD: Right. Well, that helps me arrive at a
3 decision that we need to make. We"ve got three-quarters of an hour left.
4 We have got to unburden ourselves, regrettably, of a -- of two decisions,
5 if we can, one of which is public, one of which is ex parte.

6 What we"ll do is rise now for ten minutes, and I hope that at

7 that stage we"ll then be able to deal with the public decision, and we"ll
8 then, if there®s time, deal with the ex parte decision, but we will

9 review the position at five to 2.00 when we sit again.

10 MS. SAMSON: Just one more administrative matter, if | can call
11 it that. Your Honour had asked me to consider with others the suggestion
12 of the lunch-times on Monday, and in brief discussions that we"ve had,

13 Prosecution®s side and legal representative®s side, we"re quite content
14 with the current schedule.

15 PRESIDING JUDGE FULFORD: So starting at 12.00.

16 MS. SAMSON: Yes.

17 PRESIDING JUDGE FULFORD: Right.

18 MS. SAMSON: And -- and --

19 PRESIDING JUDGE FULFORD: So famine gives way to a later start,
20 Ms. Samson, effectively.

21 MS. SAMSON: Yes.

22 PRESIDING JUDGE FULFORD: All right.

23 MS. SAMSON: We are content. And the same observation applies to
24 Friday, although I know we weren®t expressly asked to look at that day,
25 but we"re happy to finish at 2.00. It seems most convenient for
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1 everybody.

2 PRESIDING JUDGE FULFORD: Right. So you prefer us to have a

3 shorter break and finish at 2.00.

4 MS. SAMSON: That"s our suggestion.

5 PRESIDING JUDGE FULFORD: Right. Thank you.

6 Good. We"ll sit again at five to.

7 COURT USHER: All rise.

8 Recess taken at 1.45 p.m.

9 On resuming at 2.04 p.m.

10 COURT USHER: All rise. Please be seated.

11 PRESIDING JUDGE FULFORD: Ms. Samson, if this wasn"t clear from
12 what was said when we left court on the last occasion, your next witness
13 will commence giving evidence on Monday morning. The first thing that
14 will happen on Monday morning is that we are going to have to deliver an
15 ex parte decision on two applications, one by the Prosecution, which is
16 document number 1672, which was filed confidentially and ex parte with a
17 public version, 1680; and second, an application by the Office of Public
18 Counsel for Victims, document 1676.

19 What you need to know this afternoon is that those two

20 applications are granted in full so that any consequential matters can
21 proceed on the basis that they are each granted in their entirety.

22 MS. SAMSON: That"s extremely helpful. Thank you very much, your
23 Honour .

24 PRESIDING JUDGE FULFORD: Good. (Trial Chamber and Court Officer confer)
25 PRESIDING JUDGE FULFORD: On the 28th of January, 2009, the Trial
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1 Chamber issued an oral decision in which the Registry was instructed

2 immediately to appoint a suitably qualified Swahili- or Lingala-speaking
3 lawyer who would be able to advise unrepresented witnesses of their right
4 not to incriminate themselves during their evidence, pursuant to Rule 74
5 of the Rules of Procedure and Evidence. In addition, the Chamber

6 directed that the lawyer so-appointed should inform unrepresented

7 witnesses of the offence of giving false testimony under oath as set out
8 in Article 70(1)(a) of the Rome Statute for the purpose of Rule 66(3) of
9 the Rules.

10 On the 29th of January, 2009, in a confidential ex parte filing,
11 the Registry informed the Chamber that, in accordance with its decision,
12 it had appointed Mr. Mabanga.

13 In the course of the hearing on the 3rd of February, 2009, the
14 Legal Advisor requested that the Chamber should clarify his duties as

15 regards advising unrepresented witnesses giving evidence before the

16 Court. In particular, the Chamber was asked whether he was entitled to
17 make observations on documents put to unrepresented witnesses by the

18 Prosecution or the Defence during their questioning.

19 The Chamber indicated that the Legal Advisor had been appointed,
20 specifically, in order to address any issue arising during the
21 proceedings under Rule 74(10), as well as to ensure, in advance of a
22 witness commencing his or her evidence, that they had received
23 appropriate advice in relation to self-incrimination and had been warned
24 to tell the truth. The Chamber stated that it had not envisaged that the
25 Legal Advisor would provide more general legal assistance to individuals
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1 giving evidence before the Court. Having given these directions,

2 however, the Legal Advisor was instructed to file any further submissions
3 that he may wish to advance relating to the scope of his role, providing

4 reasons if he seeks to argue that it should be expanded.

5 Pursuant to this instruction, on the same day, the Legal Advisor

6 filed a confidential application seeking further clarification of the

7 grounds for his appointment. The Legal Advisor submitted that in order

8 for him effectively to exercise his duty of advising witnesses of their

9 rights under Rule 74 and their obligations under Article 70(1)(a) of the
10 Statute, in advance of their appearance before the Court, it was necessary
11 that he should receive all the witness statements and interviews. |1 amend

12 that last paragraph. It should read - it was necessary that he should

13 receive all the relevant witness statements and interviews. It was also
14 submitted that the Legal Advisor should be granted not less than one

15 hour, at least one day before the witness is due to give his or her

16 evidence in order to carry out his advisory function.

17 The Legal Advisor submitted that despite the oral direction of the Chamber

18 on the 30th of January, 2009 - that he should be allowed 30 minutes
19 to advise Witness DRC-OTP-WWWW-0038 - as a result of security procedures,
20 they had met for only 15 minutes. This, it was argued, afforded

21 insufficient time for him to explain to the witness the various issues

22 arising under Rules 66(3) and 74. He also suggested that his meeting with
23 the witnesses should take place well in advance of them giving evidence

24 so as to limit the stress occasioned by participation in the proceedings.

25 The Legal Advisor submitted two proposals in relation to his role
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1 during the hearings. First, it was suggested that he should be able to
2 make any observations and requests that are in the interests of the

3 witnesses he has been engaged to advise. In particular, it was

4 submitted, he should be able to present general observations to the

5 Chamber on the examination and the cross-examination of a witness.

6 Second, the Legal Advisor requested that the layout of the

7 courtroom should be reconfigured to enable him to sit next to the

8 witnesses he has been advising during their evidence. It was submitted
9 that this would be psychologically reassuring for the witnesses.

10 On the 5th of February, 2009, the Chamber asked the parties and
11 the participants to consider this application and to be prepared to

12 present their observations the following day in court.

13 On the 6th of February, 2009, Mr. Walleyn, the legal

14 representative of certain participating victims, indicated that he

15 supported the application of the Legal Advisor to represent the relevant
16 witnesses on all matters relevant to their evidence and in particular as
17 regards any applications for protective measures.

18 The Office of Public Counsel for Victims adopted Mr. Walleyn®s
19 submission, but emphasised that the role of the Legal Advisor should be
20 limited to advice and representation, as set out in Rule 74. The OPCV
21 agreed that the Legal Advisor should receive all of the relevant witness
22 statements and interviews.

23 Under Rule 74(1) of the Rules, the Chamber is obliged to notify a
24 witness of the rule against self-incrimination, unless this has

25 previously been explained to the witness in writing, pursuant to
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1 Rule 190. Furthermore, Rule 66(3) provides that a witness shall be

2 informed of the offence of false testimony under oath as defined in

3 Article 70(1)(a), in advance of his or her evidence.

4 The Chamber determined that given its wording, Rule 74 was framed
5 deliberately so as to create the opportunity for the warning against

6 self-incrimination to be given outside court, by someone other than the

7 Judges. (See transcript 110 for 28 January 2009 at page 2). As the

8 Bench observed on that occasion, the provisions of Rule 74 are long and

9 complicated, and for any witness, particularly young former child

10 soldiers who are unlikely previously to have been inside a courtroom, it
11 woulld be extremely difficult to understand and to react appropriately to
12 a judicial explanation of the operation of the Rule given in formal

13 surroundings at the commencement of their evidence. In those

14 circumstances, the Chamber determined that whenever necessary the

15 provisions of Rule 74 should be explained by a suitably qualified lawyer.
16 For those with dual status, this should be undertaken by their current

17 lawyers. Otherwise, the Registry was instructed to provide a lawyer with
18 knowledge of the provisions of the Rome Statute framework and the

19 relevant criminal law in the DRC. Furthermore, the Bench observed that
20 it would be preferable if the lawyer is fluent in Swahili or Lingala, and
21 moreover, the Legal Advisor must be immediately available to advise

22 unrepresented witnesses on the issue of self-incrimination during the

23 proceedings should the matter arise, pursuant to Rule 74(10).

24 Thus the Chamber define the role of the Legal Advisor narrowly,
25 limiting it to advice on the matters that are set out variously in
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1 Rule 66(3) and Rule 74.

2 Save when the Chamber itself intervenes, witnesses will be called
3 by the parties or the participants. Apart from those with dual status

4 (who are in any event represented by counsel), witnesses are not

5 participants in the case. Under Article 64(2), the Chamber must ensure

6 that the trial is conducted with due regard to the protection of

7 witnesses, and under Article 68(1) the Court shall take appropriate

8 measures to protect the safety, physical and psychological well-being,

9 dignity and privacy of witnesses.

10 The party or participant calling the witness, together with the
11 Chamber (receiving advice, where necessary, from the Victims and

12 Witnesses Unit) are well-placed to ensure that witnesses are protected in
13 a broad sense and that their dignity and privacy is upheld. In the

14 jJjudgement of the Chamber, the case has not been made out that it is

15 necessary to increase the representation of individuals before the court
16 in the manner proposed: the necessary safeguards for witnesses - to

17 ensure their protection and rights - are already in place. Moreover, an
18 extra participant in the proceedings is likely to undermine the

19 expeditious conduct of the trial. |If the Legal Advisor is permitted to
20 make general observations on the conduct of the examination and

21 cross-examination of witnesses, it is likely that the trial process would
22 be unduly interrupted and lengthened.

23 Whilst the limited role envisaged by the Chamber for the

24 Legal Advisor has a firm foundation in the Rome Statute framework, there
25 is no provision creating a general opportunity for witnesses to be
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1 represented by counsel. Whilst the absence of a discrete legal

2 foundation is not necessarily fatal to the application (given the broad
3 terms of Article 64(6)(F): the Chamber may, as necessary: '"Rule on any
4 other relevant matters'), this is nonetheless a relevant consideration

5 when deciding whether or not to grant the present application.

6 In the judgement of the Bench, the important role of the

7 Legal Advisor has been described in its oral decision of the 28th of

8 January, 2009, and the Chamber is unpersuaded that he should provide the
9 witnesses with wider legal assistance. Therefore, the application, to
10 the extent that it seeks to extend the role of the Legal Advisor, is

11 rejected.

12 It follows that there is no need to rearrange the courtroom to
13 enable the Legal Advisor to sit closer to the witnesses. |If particular
14 witnesses are iIn need of assistance, appropriate arrangements are already
15 in place.

16 The Legal Advisor should be provided with the relevant witness
17 statements and interviews for the witnesses who he is advising. The

18 Chamber reiterates its direction to the Prosecution, given on the

19 28th of January, 2009, that the Registry is to be given these documents
20 so that it can pass them on to the Legal Advisor, and if any difficulties
21 in this regard are envisaged, they should be brought to the attention of
22 the Chamber at the earliest opportunity.

23 Finally, the Chamber considers the suggestions of the

24 Legal Advisor as to the timing and the length of the meeting between him
25 and the witnesses to be reasonable. Rule 74 is, in particular, an
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1 important provision which, as we have already observed, also carries some
2 complications, and it is necessary that the relevant witnesses gain an

3 appropriate level of understanding as to its contents *. In all the

4 circumstances, it would be preferable, in our view, for the meeting to

5 take place on the day before the witness®"s evidence and, when necessary,
6 an hour should be set aside for these purposes. The Chamber, however,

7 acknowledges that this may not always be possible to achieve.

8 That concludes this oral ruling.

9 Now, Ms. Samson, is there anything else that the Prosecution need
10 to raise with the Bench before we rise?

11 MS. SAMSON: Yes, your Honour, there®s one matter, and

12 Mr. Sachdeva will alert you to it.

13 PRESIDING JUDGE FULFORD: Yes, Mr. Sachdeva.

14 MR. SACHDEVA: Thank you, Mr. President. Your Honours may recall
15 that a couple of days ago we made an application with respect to

16 Witness 10. Beyond -- for reasons beyond our control, for scheduling

17 reasons Witness 10 cannot come as initially scheduled and we had advised
18 if she could -- the witness could come after Witness 11, and we"ve discussed
19 that with the Defence and the Defence have no objection. So we renew the
20 application, Mr. President.

21 PRESIDING JUDGE FULFORD: There will be no opposition from us,

22 Mr. Sachdeva, so long as there®s someone else to fill the gap.

23 MR. SACHDEVA: Absolutely, Mr. President.

24 PRESIDING JUDGE FULFORD: Yes. So long as it doesn®"t disturb the continuous

25 flow of evidence, we can rearrange the order of withesses to that extent.
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1 MR. SACHDEVA: Thank you.

2 PRESIDING JUDGE FULFORD: Anything else, Ms. Samson?

3 MS. SAMSON: Nothing, your Honour. Thank you very much.

4 PRESIDING JUDGE FULFORD: Thank you. Mr. Biju-Duval?

5 MR. BIJU-DUVAL (interpretation): No, President.

6 PRESIDING JUDGE FULFORD: Therefore, on Monday morning -- foolish
7 of me to ignore the Office of Public Counsel for Victims.

8 MS. PELLET: Sorry. |1 was long to react. We have some concerns about

9 protective measures for Witness 10. We will deal with these in a filing
10 with the Chamber. However, Mr. Sachdeva"s intervention could be reviewed
11 in the light of the observations that 1 will have to make, but I can"t
12 make them in a public session. My application, which 1"1l only be able
13 to support during a closed session, will give an answer to your question.
14 PRESIDING JUDGE FULFORD: 1I1"m not sure if I"ve asked a question,
15 Ms. Pellet, in fact. At the moment we"ve --

16 MS. PELLET (interpretation): Mr. Sachdeva"s intervention, when
17 you invited him to intervene. Page 33.

18 PRESIDING JUDGE FULFORD: Ms. Pellet, where we are at the moment
19 is that there has been a proposal for a rearrangement of the order of

20 witnesses, which as things stand at present has been granted. If the

21 Office of Public Counsel for Victims wishes us to review and reconsider
22 that decision, you will have to --

23 MS. PELLET (interpretation): (No interpretation)

24 PRESIDING JUDGE FULFORD: Ms. Pellet, what is the point -- don"t — cut

25 across me please.
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1 PRESIDING JUDGE FULFORD: What is the point of this intervention.
2 At the moment Mr. Sachdeva has suggested a rearrangement to the order of
3 witnesses. Now are you opposing that, are you supporting it? What is

4 the position?

5 MS. PELLET (interpretation): |1 apologise, President. I1"'m -- 1

6 understand that what 1"m saying is rather vague, but I"m just asking for
7 the intervention from line 33 onwards, Mr. Sachdeva®s intervention from

8 line 33 onwards be redacted for reasons which 1 will explain to you in a
9 closed session, but I do support the rearranging of the order of

10 testimonies. So with -- concerning Witness number 10.

11 PRESIDING JUDGE FULFORD: All right. This is all highly

12 mysterious, but the entirety of Mr. Sachdeva®"s sole intervention before
13 this Court this afternoon will be redacted. An explanation for that

14 redaction is to be provided for us by 9.00 on Monday morning, and there
15 will need to be a good explanation for this, Ms. Pellet.

16 PRESIDING JUDGE FULFORD: Thank you.

17 MS. PELLET (interpretation): Thank you very much, President.

18 PRESIDING JUDGE FULFORD: Right. We will sit at 9.30 on

19 Monday -- sorry, 12.00 on Monday. There the first matter we will deal
20 with will be ex parte. 1 anticipate the ruling that we will give then
21 will take no more than 15 minutes to deliver, probably less than that, so
22 we should be ready to start with the evidence of the next witness by half
23 past 12.00. So could everyone, other than the Prosecution and the Office
24 of Public Counsel for Victims, who are concerned in that ex parte ruling
25 please be available for half past 12.00, and could the witness please be
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1 ready to give evidence at that stage.

2 We will need to issue a public version of the decision which

3 we"re going to issue on Monday, and, Ms. Pellet, as we are delivering it
4 could you please reflect on those parts which need to be redacted. 1

5 suspect that there will be a central section that hopefully can neatly be
6 lifted out and the rest can be made public.

7 MS. SAMSON: Yes, your Honour.

8 PRESIDING JUDGE FULFORD: Sorry, did 1 say Ms. Pellet? 1 meant
9 Ms. Samson. Yes. Thank you very much. Thank you all very much for your
10 attendance. We"ll sit, therefore, at 12.00 on Monday.

11 The hearing ends at 2.32 p.m.

12

13

14

15

16
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19
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1 RECLASSIFICATION REPORT

2 Pursuant to Trial Chamber I°s email instruction dated 8 December 2011,

3 the transcript is reclassified as public after the indicated redactions
4 have been implemented as ordered by the Chamber. All private and closed
5 sessions (*) are now available to the public with the exception of the

6 portions of the transcript that have been redacted.
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