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 1             International Criminal Court 

 2             Trial Chamber I 

 3             Situation in the Democratic Republic of Congo - ICC-01/04-01/06 

 4             Case against Thomas Lubanga Dyilo 

 5             Hearing - *Closed Session - Reclassified as open session 

 6             Thursday, 14 May 2009 

 7             The hearing starts at 9.34 a.m. 

 8             COURT USHER:  All rise.  The International Criminal Court is now 

 9             in session.  Please be seated. 

10             PRESIDING JUDGE FULFORD:  Good morning.  Mr. Sachdeva, before the 

11     witness comes in, it's obviously necessary for us to deal with the issue 

12     of the seven documents.  We want to go through them, please, in turn. 

13             The first is a document, and I'm not going to read it out for 

14     each one, the DRC-OTP part, but the number is 0016-0041, a letter dated 

15     the 6th of December, 2003.  Now, it may well be, Mr. Sachdeva, that this 

16     document meets the bar table admissibility criteria, but what we would 

17     like your assistance with is, first, whether this document was ever shown 

18     to Witness 55; and second, how it is that this witness is able to give 

19     material evidence concerning the document.  So has he seen it before, and 

20     what is it that you are seeking to establish from the witness about this 

21     document? 

22             MR. SACHDEVA:  Mr. President, may I have just one moment to find 

23     the document?  I apologise. 

24             Thank you, Mr. President. 

25             Mr. President, I intend to -- firstly, the witness has not been 
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 1     shown this document before.  That is right.  What I intend to do is 

 2     firstly ask whether the witness has seen this document during the course 

 3     of his time with the UPC.  It may be that he has, and depending on his 

 4     answer, I will take it from there.  If not, I would ask him to comment 

 5     upon the form of the document.  In other words, the heading, the stamp, 

 6     and also to inquire as to whether he recognises the signature at the 

 7     bottom.  Of course, I would ask those questions after having laid the 

 8     foundation beforehand. 

 9             PRESIDING JUDGE FULFORD:  Right.  So if he hasn't seen the 

10     document before, you wouldn't be asking him to comment on the content of 

11     it.  It would be the form of it. 

12             MR. SACHDEVA:  Precisely, Mr. President. 

13             PRESIDING JUDGE FULFORD:  Very clear.  Thank you. 

14             The second document, 0016-0043, a two-page document dated the 

15     1st of November.  Again, it may well be that this satisfies the bar table 

16     admissibility criteria which we will determine finally in the very near 

17     future, but exactly the same two questions, please, for this document. 

18             MR. SACHDEVA:  Thank you, Mr. President.  And similarly, exactly 

19     the same response for this document. 

20             PRESIDING JUDGE FULFORD:  0017-0023.  The same observation in 

21     relation to bar table admissibility.  I think I needn't trouble you with 

22     this because you've already indicated that you intend to ask questions 

23     first to establish with Witness 55 as to whether or not there is a proper 

24     basis for seeking to introduce it. 

25             MR. SACHDEVA:  Indeed, Mr. President.  The document purports to 
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 1     emanate from his department, and -- yes. 

 2             PRESIDING JUDGE FULFORD:  Good.  I think exactly the same applies 

 3     to 0017-0025 in that you are going to attempt to lay the foundations 

 4     first of all. 

 5             MR. SACHDEVA:  Yes, Mr. President. 

 6             PRESIDING JUDGE FULFORD:  Good.  0091-0769.  This is a 

 7     single-page typed letter to the head or the director of the UPC 

 8     president's office in Bunia.  With this document, Mr. Sachdeva, I pose 

 9     the same two questions that I did with the first document. 

10             MR. SACHDEVA:  And again, Mr. President, this is to establish 

11     whether the witness can comment upon the form of the document and not the 

12     content. 

13             PRESIDING JUDGE FULFORD:  Thank you.  We turn now to 0017-0033. 

14     This is the 183-page FIS manuscript book with handwritten notes.  As I 

15     recall, this was -- you applied to show this to Witness 17.  We delivered 

16     a ruling. 

17             Now, Mr. Sachdeva, what are the differences between Witness 55 

18     and Witness 17 that mean we should apply or we should reach a different 

19     conclusion for Witness 55 to the one that we reached for Witness 17? 

20             MR. SACHDEVA:  Mr. President, the -- indeed the manuscript has 

21     not been shown to the witness beforehand.  Nevertheless, the distinction 

22     is that on several of the entries his department, in fact his function is 

23     contained either for information or there are purportedly reports 

24     (Redacted), and similarly, there are reports to, 

25     directly to, the (Redacted), and in that respect, I would submit that 
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 1     there is a distinction between this witness and Witness 17. 

 2             PRESIDING JUDGE FULFORD:  That's very clear.  So a very specific 

 3     reason for putting selected parts of this document to this witness. 

 4     Depending, of course, on our overall decision which we'll reach in a 

 5     moment, if we're with you, and I heavily underline that, you will of 

 6     course bear in mind the thrust of the decision that we made as regards 

 7     Witness 17, that Witness 17, in our view, was no better placed than 

 8     anyone else in this courtroom to comment on what may have been in the 

 9     mind of the person who made the original entries in the logbook. 

10             MR. SACHDEVA:  Yes, Mr. President.  And might I add that the 

11     manuscript was not shown to the witness.  It may be that the witness has 

12     seen this manuscript before and then I can take it from there. 

13             PRESIDING JUDGE FULFORD:  Certainly, but even if he's seen it 

14     before, and as I say, we haven't yet reached a decision on this, but even 

15     if he's seen it before, unless there's anything else you can say, I don't 

16     think that places him in a position to interpret what was in the mind of 

17     the person who wrote the logbook originally.  Having seen it before 

18     doesn't, I don't think, improve that position.  Would you wish to 

19     contradict that suggestion? 

20             MR. SACHDEVA:  Maybe my submissions weren't as precise as they 

21     could have been.  I was referring to the actual entries. 

22             PRESIDING JUDGE FULFORD:  Good.  All right.  Very clear. 

23             Finally, 0091-0778, one-page letter to the president of the UPC, 

24     dated the 21st of November, 2002.  It's really the first two questions 

25     right at the beginning of this exchange again, and I anticipate the same 
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 1     answer, Mr. Sachdeva. 

 2             MR. SACHDEVA:  Indeed.  Indeed, Mr. President. 

 3             PRESIDING JUDGE FULFORD:  Thank you very much indeed.  Thank you, 

 4     Mr. Sachdeva, that's very helpful. 

 5             Mr. Biju-Duval, we've obviously received your objections in 

 6     principle in relation to these documents.  It's a matter entirely for 

 7     you, but we've very much got them in mind, and unless there's elaboration 

 8     there's really no need for you to repeat those. 

 9             Having heard the specific basis now advanced by Mr. Sachdeva in 

10     relation to these documents, is there anything else that you would wish 

11     to add, particularly by way of response to what he has said this morning? 

12             MR. BIJU-DUVAL (interpretation):  Your Honour, thank you.  I just 

13     want to give a few clarifications regarding the Defence's position. 

14             The Defence has decided to adopt the following position:  The 

15     Defence did not object to the documents that were already tendered as 

16     evidence, that had already been admitted as evidence.  The Defence 

17     considers that these documents can be put to the witness, and the issue 

18     of knowing what the witness has to say about it is another issue. 

19             The second category that was not objected by the Defence are 

20     documents that were recognised by -- as admissible by the Defence as 

21     expressed in its submissions, including a number of letters signed by 

22     Mr. Thomas Lubanga. 

23             The Defence expressed an objection regarding admissibility for 

24     documents that were not yet part of the corpus of evidence and for which 

25     the Defence wishes to object to the admissibility as expressed in our 
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 1     submissions, because the Defence deems that there is no sufficient nexus 

 2     or link between the witness and these documents, and I think the Defence 

 3     has explained this in a clear manner.  So such is the position of the 

 4     Defence. 

 5             Now, there are two things.  We object to the admission of these 

 6     documents as evidence unless the witness gives us further information. 

 7     As for the other documents, it will depend on what the witness is going 

 8     to clarify regarding his ability to comment on these documents, and I 

 9     have nothing further to add.  And as regards the logbook, I refer back to 

10     the decision that was already given by the -- by the Chamber. 

11             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Biju-Duval. 

12             (The Trial Chamber confers) 

13             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, that's been a very 

14     helpful exchange for us with both the Prosecution and the Defence.  It 

15     seems to us, without giving any kind of full reasons now, that the most 

16     helpful way to proceed would be for you to show each of these documents 

17     to the witness bearing in mind the exchange that passed between yourself 

18     and the Bench a little earlier on where we made certain indications and 

19     you expressed your intentions.  So bearing that context in mind, you may 

20     ask the questions which clearly flow from the indications given a little 

21     earlier this morning, and in due course, once the witness has provided 

22     his answers, we will rule with precision on the evidential status of each 

23     and every one of the documents.  So I think this is a two-stage process, 

24     really, as indicated by Mr. Biju-Duval.  We must see how we get on with 

25     the witness first of all, and then we will determine the evidential 
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 1     status of the documents in due course.  So you may proceed on that basis. 

 2             MR. SACHDEVA:  Thank you, Mr. President.  And might I just add 

 3     that there may be other documents which have been communicated to the 

 4     Defence -- 

 5             PRESIDING JUDGE FULFORD:  All right. 

 6             MR. SACHDEVA:  -- that I might show the witness within similar 

 7     restrictions. 

 8             PRESIDING JUDGE FULFORD:  Well -- exactly.  If it reassures 

 9     Mr. Biju-Duval, he of course can rise to object to the introduction of 

10     any document, but if you put in further documents for the witness's 

11     consideration, exactly the same principle will apply.  The fact that they 

12     are being introduced for questioning does not mean that they're being 

13     introduced as evidence, and we will hear submissions in due course as to 

14     whether or not the answers given by the witness then justifies, as it 

15     were, dignifying the document with the -- with coming within the category 

16     of the evidence in the case. 

17             I think that should make your task rather easier, Mr. Sachdeva, 

18     in the sense that we won't have to rule on admissibility on each 

19     occasion. 

20             MR. SACHDEVA:  Thank you.  Mr. President, I would just like to 

21     inform the Court that given the situation that took place when the 

22     witness commenced his evidence and given the role that the witness 

23     allegedly had in the UPC, there are going to be several instances where 

24     one will have to go from open to closed session, and at times it may 

25     be -- I will try and bunch questions together if I can, but at times it 
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 1     may appear to be inconvenient and I apologise beforehand, but I see no 

 2     way around that, with your leave. 

 3             PRESIDING JUDGE FULFORD:  That's an opportune observation in that 

 4     this was the subject of discussion between the Judges before we came into 

 5     court this morning, and I was just about to say to you that given what 

 6     occurred when Witness 55 commenced his evidence, we would encourage you 

 7     to be very careful about -- very careful in ensuring that nothing is said 

 8     publicly that could endanger this witness, and if the consequence of that 

 9     is that we have to spend a more than usual length of time in private 

10     session, so be it.  That is by far and away the lesser of the two evils, 

11     Mr. Sachdeva. 

12             MR. SACHDEVA:  Yes, Mr. President.  Thank you very much. 

13             PRESIDING JUDGE FULFORD:  Thank you. 

14             Ms. Bapita.  Certainly. 

15             MS. BAPITA (interpretation):  Your Honour, we wanted to inform 

16     you before the session that for the past three days the representative of 

17     the victims have not had access to the internet.  We have tried 

18     everything internally, so we now turn to you because we cannot access the 

19     filings or the documents of the Prosecution office.  So anything that is 

20     linked to the internet is blocked to us, and this situation has -- has 

21     lasted for the past three days for the victims' representatives. 

22             PRESIDING JUDGE FULFORD:  Has any explanation been provided to 

23     you, Ms. Bapita, as to why you are being denied access? 

24             MS. BAPITA (interpretation):  No.  We have told about the 

25     situation.  We have reported the situation.  The technicians have come to 
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 1     see what the problem was, and nothing has happened. 

 2             PRESIDING JUDGE FULFORD:  Ms. Massidda, does this apply to you as 

 3     well? 

 4             MS. MASSIDDA:  No, your Honour, but we are unable to communicate 

 5     with the external legal representative via e-mail, which means that in 

 6     the framework of common submissions, we are unable to send them draft 

 7     filings or anything that we would like to communicate, because they 

 8     cannot simply receive our e-mail either on the ICC address and on their 

 9     own address.  Thank you. 

10             PRESIDING JUDGE FULFORD:  Thank you. 

11             (Trial Chamber and Court Officer confer) 

12             PRESIDING JUDGE FULFORD:  Well, this is clearly, to put it 

13     mildly, highly unfortunate.  I don't know to whom this request should be 

14     addressed, but I ask the Court Officer, please, to communicate 

15     immediately our grave concerns that with a court that is based on an 

16     e-court system, it is currently not functioning in what could be 

17     described as a useful way for representatives of the victims, and we wish 

18     for an explanation to be provided to the Bench before 4.30 today, and 

19     that can either be done by way of an e-mail or by the relevant official 

20     coming to see us during one of our breaks, but there must be an adequate 

21     explanation as to why the victims are unable to function properly because 

22     of this breakdown in the machinery. 

23             Ms. Bapita, thank you very much for raising it. 

24             Witness, please. 

25             Mr. Mulamba. 

ICC-01/04-01/06-T-174-Red-ENG CT WT (rev.dec.1974) 14-05-2009 9/55 EA T
ICC-01/04-01/06-T-174-Red3-ENG CT WT (rev.dec.1974) 14-05-2009 9/55 NB T
Pursuant to Trial Chamber I’s email instructions dated 2 December 2011, the redacted version of the transcript is reclassified into Public.



Witness:  DRC-OTP-WWWW-0055 (Resumed) (Private Session)  Page 10 
Questioned by Mr. Sachdeva (Continued) 
 
 
 1             MR. MULAMBA (interpretation):  Thank you, Your Honour.  I would 

 2     like to add some information.  We have asked the Registrar to give us any 

 3     document -- to hand us any document directly until this communication is 

 4     re-established. 

 5             PRESIDING JUDGE FULFORD:  Thank you. 

 6             (The Trial Chamber confers) 

 7             PRESIDING JUDGE FULFORD:  Well, unless there are overwhelming 

 8     practical difficulties that attend on Mr. Mulamba's suggestion, it seems 

 9     to us that until this has been rectified it is wholly appropriate for 

10     documents to be delivered in hard copy at the earliest possible 

11     opportunity to representatives of victims as a stop-gap measure. 

12             Something from you, Mr. Sachdeva? 

13             MR. SACHDEVA:  Mr. President, at least with respect to this 

14     witness I have prepared binders for your Honours and for the legal 

15     representatives and the Defence.  I was intending to distribute them when 

16     I put the first document to the witness, but perhaps we can do that now 

17     to save time. 

18             PRESIDING JUDGE FULFORD:  Sounds sensible. 

19             Mr. Mulamba. 

20             MR. MULAMBA (interpretation):  Yes, your Honour.  Your Honour, 

21     before the witness comes in the courtroom, we have a few questions to put 

22     to you.  In our submission that was -- 1816 that was filed on the 14th of 

23     April, we asked for the lifting of the anonymity of some of the victims, 

24     and in your decision of -- your ruling of the 8th of May, given orally, 

25     the Chamber wanted to have an oral explanation on this issue after the 
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 1     hearing of the two expert witnesses, and the deadline has now expired, 

 2     has been reached.  And we would like to say we noticed that the Defence 

 3     does not wish to make any comments, and we would like the Defence to 

 4     confirm this, and we would like to know if the OTP has also some comments 

 5     to make regarding our submission. 

 6             PRESIDING JUDGE FULFORD:  Mr. Mulamba, this may well be an 

 7     oversight on my part.  Has this been the subject of an application by you 

 8     for an extension of the deadline, because there -- there is, as it were, 

 9     somewhere out there in the ether an application for an extension by a day 

10     or two of a deadline which I meant to deal with yesterday and completely 

11     forgot.  Is it in relation to this issue or not?  I think by the look on 

12     your face it isn't.  No. 

13             MR. MULAMBA (interpretation):  No. 

14             PRESIDING JUDGE FULFORD:  Right.  Any observations by the Defence 

15     in relation to the application to lift anonymity? 

16             MR. BIJU-DUVAL (interpretation):  Your Honour, thank you.  The 

17     Defence has informed the Chamber that we thought that we would inform the 

18     legal representatives of the fact that we do not intend to reply to this 

19     application.  No reply from the Defence. 

20             PRESIDING JUDGE FULFORD:  Mr. Sachdeva. 

21             MR. SACHDEVA:  No observations, Mr. President. 

22             PRESIDING JUDGE FULFORD:  Thank you. 

23             (The Trial Chamber confers) 

24             PRESIDING JUDGE FULFORD:  Well, I think, Mr. Mulamba, in those 

25     circumstances you've made an application to lift.  There are no 
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 1     observations or objections from either the Prosecution or the Defence, 

 2     and in those circumstances it has to be in the interests of justice for 

 3     that step to be taken.  So does that provide you sufficiently with the 

 4     answer that you needed? 

 5             MR. MULAMBA (interpretation):  Yes, it does, your Honour. 

 6             PRESIDING JUDGE FULFORD:  And forgive my oversight, Mr. Mulamba, 

 7     for not having remembered to deal with it before we resumed the evidence 

 8     of Witness 55. 

 9             Now, any other preliminary matters before we call the witness 

10     back in?  Ms. Bapita, I see your hand stretched forward.  Yes? 

11             MS. BAPITA (interpretation):  Yes, your Honour, briefly.  I 

12     should like to know whether it is the same position that the Defence has 

13     concerning my application filed on May 8 concerning a 

14     number of victim for which I wished anonymity to be lifted. 

15             PRESIDING JUDGE FULFORD:  That's just been interpreted as an 

16     application made on May the 16th.  I hope it isn't, Ms. Bapita, because 

17     if it is, I'm stuck in a time warp somewhere. 

18             Any objections to this, Mr. Sachdeva? 

19             MR. SACHDEVA:  No, Mr. President. 

20             PRESIDING JUDGE FULFORD:  No.  From the Defence?  No -- sorry, 

21     yes, from the Defence. 

22             MR. BIJU-DUVAL (interpretation):  No observations from the 

23     Defence. 

24             PRESIDING JUDGE FULFORD:  Thank you.  Same result, Ms. Bapita. 

25     Thank you very much. 
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 1             Anything else?  No.  Mr. Mulamba, yes. 

 2   MR. MULAMBA (interpretation):  Thank you, your Honour.  I should like to  

 3  remind the Court that in the submission of VPRS, a number 1869 dated the  

 4    12th of May concerning the participation of this new victim that the 

 5     submission is public and the annexes have been classified as 

 6     confidential and have been communicated only to the OTP and to the 

 7     Defence. 

 8             Now, in its decision of May 8th, the Chamber mentioned that any 

 9     request for participation had to be notified to the parties and to the 

10     participants together with necessary explanations.  So we have some 

11     problems there. 

12             PRESIDING JUDGE FULFORD:  Well, that seems to be a problem, 

13     Mr. Mulamba, which needs to be addressed.  It would be useful for there 

14     to be immediate communication with the VPRS to establish whether or not 

15     there is, in fact, an objection to the relevant material being provided 

16     to the representatives of participating victims. 

17             Ms. Massidda, would it be appropriate to ask you to coordinate 

18     this along with Mr. Mulamba to see whether we need, in fact, to have 

19     submissions from the VPRS on the point? 

20             MS. MASSIDDA:  Thank you, your Honour.  I will.  I want simply to 

21     draw the attention of the Chamber that the oral decision of 8th of May 

22     indicated that the new application should have been sent to the parties 

23     and participants in redacted form.  This is acknowledged in the VPRS 

24     filing.  The problem is that the annexes have been qualified as 

25     confidential Prosecution and Defence only.  This is probably the reason 
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 1     why they were not notified, but they acknowledge in paragraph 1 of their 

 2     submission that the redacted version should be notified to the parties 

 3     and participants, and then at the end of the day the annexes were 

 4     notified only to the Defence and to the Prosecution. 

 5             The OPCV has informed court management on the issue since the 

 6     legal representative could not because of a technical problems, and we 

 7     are waiting for a response.  We have request to be notified because there 

 8     is already a decision of the Chamber in the matter.  But it is true that 

 9     this is an ongoing issue, and this is the issue that I raised yesterday. 

10             Now, we do not see any reason why documents emanating by legal 

11     representatives could not be notified to the legal representative 

12     concerned, and in any case, if the documents are redacted, why the 

13     redacted version should not be notified to the legal representative?  But 

14     I will try to convey this message to the VPRS, and I think I could be 

15     back to the Chamber by tomorrow morning. 

16             PRESIDING JUDGE FULFORD:  That would be very helpful, 

17     Ms. Massidda.  This clearly needs to be resolved very swiftly and 

18     definitively, because if the redaction is -- if the effect of the 

19     redaction is that you don't receive the annex at all, that's really not 

20     in line with what we intended.  And moreover, there may be force in what 

21     you say, that if the document has emanated from the victims, why are you 

22     receiving it in redacted form at all, but we'll have to turn to that. 

23             To your knowledge, does this impact on the evidence of 

24             Witness 55? 

25             MS. MASSIDDA:  No, your Honour. 
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 1             PRESIDING JUDGE FULFORD:  Right. 

 2             MS. MASSIDDA:  Can I -- sorry.  I think we are in closed session. 

 3             PRESIDING JUDGE FULFORD:  We are.  We are. 

 4             MS. MASSIDDA:  Can I transmit the transcript of this part of the 

 5             hearing to the VPRS? 

 6             PRESIDING JUDGE FULFORD:  You certainly can.  From the moment 

 7     that Mr. Mulamba rose to introduce the topic, everything thereafter 

 8     should be made public, and that may in fact apply to other parts of 

 9     today's transcript, in fact.  Thank you. 

10             MS. MASSIDDA:  Thank you. 

11             PRESIDING JUDGE FULFORD:  The Court Officer has already 

12     dispatched the relevant parts to the VPRS. 

13             Mr. Mulamba, again, thank you for raising it.  Very helpful. 

14     You're on your feet.  Anything further? 

15             MR. MULAMBA (interpretation):  Yes, your Honour.  We'd like to 

16     ask the Bench additional time to be able to make observations on the 

17     issues concerning cross-examination in view of the technical problems 

18     that we mentioned.  We'd like to be given extra time. 

19             PRESIDING JUDGE FULFORD:  And how much longer would you -- would 

20     you like, Mr. Mulamba? 

21     MR. MULAMBA (interpretation):  Well, your Honour, 4.00 p.m. on Monday. 

22             (The Trial Chamber confers) 

23             PRESIDING JUDGE FULFORD:  Granted, Mr. Mulamba. 

24             MR. MULAMBA (interpretation):  Thank you, your Honour. 

25             PRESIDING JUDGE FULFORD:  Ms. Mabille. 
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 1             MS. MABILLE (interpretation):  I'm sorry, but I wanted to draw 

 2     the Chamber's attention.  I've done it for another filing in the past. 

 3     We think it would be useful to have an extra time, very short time, to 

 4     enable us to answer submissions on this point rather than having exactly 

 5     the same date, because it means that we can't -- I think our reply would 

 6     be more useful if we know the position of the Prosecutors as well as the 

 7     position of legal representatives.  We'd like to be given extra time, 

 8     even a short time but, in any case, a timeframe that takes into  

 9        consideration the filing that may be made by the Prosecutor. 

10             PRESIDING JUDGE FULFORD:  What do you request?  

11             MS. MABILLE (interpretation):  Two days? 

12             PRESIDING JUDGE FULFORD:  Wednesday of next week at 4.00 p.m. 

13             Thank you very much. 

14             Witness, please. 

15             (The witness takes the stand) 

16             WITNESS:  WITNESS DRC-OTP-WWWW-0055 (Resumed) 

17             (Witness answered through interpreter) 

18             PRESIDING JUDGE FULFORD:  Good morning, sir.  Let me try again. 

19             Good morning, sir. 

20             THE WITNESS (interpretation):  Good morning. 

21             PRESIDING JUDGE FULFORD:  We apologise for having kept you 

22     waiting.  There have been a number of important administrative issues 

23     that we've had to deal with, some of which directly concern the evidence 

24     you're going to be given -- you're going to be giving. 

25             I want to voice one word of reassurance to you.  Following 
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 1     certain incidents while you were giving evidence last week, the 

 2     Prosecution has adopted the stance this morning, which we entirely 

 3     endorse, that very great care must be taken to ensure that your identity 

 4     is not revealed to the outside world, and accordingly, it means that to a 

 5     greater extent than occurred last week, it is likely that your testimony 

 6     will be given in private session.  So I just wish to reassure you that 

 7     both the Prosecution and the Judges are keenly aware of the need to 

 8     provide you with proper protection. 

 9             Now, Mr. Sachdeva, do we begin in public session or in private 

10             session? 

11             MR. SACHDEVA:  Private session, Mr. President. 

12             PRESIDING JUDGE FULFORD:  So can we go out of closed session into 

13             private session, please. 

14             *(Private session at 10.14 a.m.) Reclassified as open session 

15             COURT OFFICER:  Private session. 

16             PRESIDING JUDGE FULFORD:  Yes, Mr. Sachdeva. 

17             MR. SACHDEVA:  Thank you, Mr. President. 

18             Questioned by Mr. Sachdeva: (Continued) 

19        Q.   Good morning, sir. 

20        A.   Good morning. 

21        Q.   I -- I hope you're well.  I'm going to commence from where we 

22     left last time you were in the courtroom, and you had told the Court that 

23     you had taken a plane from Goma to Bunia, and at Bunia airport 

24     (Redacted).  Is that right? 

25        A.   I should like to ask something to the President of the Court 
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 1             first of all. 

 2             PRESIDING JUDGE FULFORD:  Yes, certainly. 

 3             THE WITNESS (interpretation):  Your Honour, I should like, in the 

 4     name of justice that prevails here at the court, I would like to be read 

 5     Article 74 -- Rule 74. 

 6             PRESIDING JUDGE FULFORD:  Before I turn to this, Mr. Sachdeva, we 

 7     much earlier in this trial implemented a procedure as regards 

 8     self-incrimination by witnesses or the potential for that to happen.  The 

 9     inquiry I make of you is whether or not this witness has received advice 

10     on that topic in conformity with the indications that we laid down as to 

11     what should happen on each occasion. 

12             MR. SACHDEVA:  Mr. President, as far as the Prosecution is aware, 

13     that did take place.  The materials were provided to the counsel 

14     entrusted for that task sometime prior to the evidence of this witness. 

15             PRESIDING JUDGE FULFORD:  And so there -- to your knowledge, 

16     there has been a meeting between counsel and this witness to deal with 

17     the issues that arise under Rule 74 of the Rules of Procedure and 

18     Evidence. 

19             MR. SACHDEVA:  Yes, Mr. President. 

20             PRESIDING JUDGE FULFORD:  Right.  Thank you. 

21             Sir, can I, first of all, ask this:  Is Mr. Sachdeva's assumption 

22     correct that you have had an opportunity of receiving advice from counsel 

23     on the issue of self-incrimination? 

24             THE WITNESS (interpretation):  Mr. President, you've just used a 

25     word that I cannot understand fully, "self-incrimination."  I don't 
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 1     understand what it means precisely. 

 2             PRESIDING JUDGE FULFORD:  Certainly.  You've requested that we 

 3     inform you of the protection provided by Rule 74 of the Rules of 

 4     Procedure and Evidence.  That rule, in essence, concerns the protection 

 5     that can be provided to witnesses so that they are not put in the 

 6     position of saying things in evidence that may lead to later prosecutions 

 7     of them based on what they said in evidence in court, and so the 

 8     expression "self-incrimination" which I used relates to things that may 

 9     be said by a witness under oath in court which can lead to a later 

10     prosecution of them. 

11             Now, sir, I see you gently nodding your head.  Can I ask, first 

12     of all, whether what I have just said clarifies the doubt that you had 

13     about the word that I used?                                                        

14             THE WITNESS (interpretation):  Yes, I do understand.  I 

15     understand very well, Mr. President.  Now, thanks to this explanation, 

16     I've been able to understand.  In fact, I wanted Rule 74 to be read out 

17     aloud and explained to me by yourself to make sure that I do understand 

it perfectly.  If this rule is going to be respected then that is fine. 

18             PRESIDING JUDGE FULFORD:  I am not going to do that at the 

19     moment, sir.  I'm going to return to the question that I put to you a 

20     moment ago, which is:  Is Mr. Sachdeva correct when he says that you 

21     have, before starting to give your evidence, you have seen a lawyer for 

22     the specific purpose of discussing with you the content of Rule 74 and 

23     its potential implications for you? 

24             THE WITNESS (interpretation):  Yes.  Your Honour, when I met with 

25     my counsel, we discussed a number of topics, and this one among others. 
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 1     And I told him that -- 

 2             PRESIDING JUDGE FULFORD:  I'm going to interrupt you.  I'm sorry 

 3     to do so.  I want to stress that it's crucial that you don't tell us what 

 4     passed between you and the lawyer that you saw.  That is an entirely 

 5     private conversation that you should not reveal, certainly without having 

 6     taken legal advice beforehand.  So I don't want to know what passed 

 7     between you.  I just want to know whether or not you've had a discussion, 

 8     and you've just confirmed that. 

 9             Now, before I proceed further, there is something that the Court 

10     Officer wishes to say to me. 

11             (Trial Chamber and Court Officer confer) 

12             PRESIDING JUDGE FULFORD:  Now, sir, I -- we have observed on an 

13     earlier occasion that Rule 74 is a very long rule, and even for fully 

14     qualified lawyers, and for those of us who have been dealing with legal 

15     issues for more years than we would care to remember, it is not easy to 

16     understand.  It will not help you if I sit here now and solemnly read out 

17     the contents of Rule 74.  By the end of that exercise, no one - and this 

18     isn't a criticism of you - no one is going to, as it were, be in a better 

19     position than they were at the start of me simply reading it out. 

20             The more realistic question is this:  We understand that your 

21     meeting with the lawyer took place -- I think it was on the 6th of May, 

22     I've just been told.  If you have concerns about self-incrimination, one 

23     of the provisions within Rule 74 is that the Chamber should adjourn so 

24     that the witness can have a further opportunity of discussing this issue 

25     with the lawyer.  And speaking for myself, I think if you have concerns 
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 1     about this, it would be far more useful for you to speak with a lawyer 

 2     about this rather than having me read out the rule to you in open court. 

 3             Now, would you like to speak again with the lawyer who you saw on 

 4     an earlier occasion, or another lawyer, about this issue so that you can 

 5     gain reassurance? 

 6             THE WITNESS (interpretation):  I should like to meet with the 

 7     counsel with whom I had a discussion two days ago.  I'd like to meet him 

 8     again. 

 9             PRESIDING JUDGE FULFORD:  And -- right.  I need another word, 

10     please, with the Court Officer. 

11             (Trial Chamber and Court Officer confer) 

12             PRESIDING JUDGE FULFORD:  Sir, in our view, the request that 

13     you've made, given the circumstances and the content of your evidence, is 

14     perfectly reasonable, and under the provisions that bind us, you are 

15     entitled to speak with a lawyer again so that you can seek clarification 

16     and, hopefully, reassurance.  We are, therefore, not going to proceed 

17     further with your evidence until you have had an opportunity of speaking 

18     with counsel again. 

19             We hope that the lawyer is still in The Hague and will be in a 

20     position to speak with you in the relatively near future, but whether or 

21     not that happens isn't determinative.  What is determinative is that you 

22     have this entitlement.  So we're going to adjourn now until this has been 

23     resolved. 

24             We will need to go, please, into closed session so the witness 

25     can be taken back to the witness waiting-room in order for us to 
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 1     establish what the position is as regards legal advice.  Closed session, 

 2     please. 

 3             *(Closed session at 10.28 a.m.) Reclassified as open session 

 4             COURT OFFICER:  Closed session. 

 5             (The witness stands down) 

 6             PRESIDING JUDGE FULFORD:  Now, I consider it to be undesirable to 

 7     have a legal debate in court in the presence of the witness over what 

 8     should happen.  It seemed to me that that could very quickly cause him 

 9     disquiet and potentially destabilise him, but before we proceed further, 

10     would anybody wish to gain say the indication that I've just given that 

11     the next step is that Rule 74(10) should be applied; namely, we should 

12     adjourn so that the witness can receive the benefit of legal advice given 

13     the apparent concerns that he has expressed. 

14             Mr. Sachdeva. 

15             MR. SACHDEVA:  Mr. President, we have nothing further to add.  We 

16     agree with that a course of action. 

17             PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, do take a moment if you 

18     want to look at the rule. 

19             MR. BIJU-DUVAL (interpretation):  Your Honour, I think 

20     Rule 74(10) is perfectly clear.  I have no further comments. 

21             PRESIDING JUDGE FULFORD:  Thank you.  Mr. Sachdeva, obviously 

22     part of this depends on where counsel is.  The Court Officer has raised a 

23     question which is whether or not it would be inappropriate at least for a 

24     first discussion to take place over the telephone if there are going to 

25     be problems in counsel attending rapidly at the court.  Would you have 
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 1     any objection, given this is your witness, for at least the first 

 2     conversation being conducted by phone? 

 3             MR. SACHDEVA:  In principle, no, Mr. President, as long as the 

 4     course of action directed is one that the witness is comfortable with. 

 5             PRESIDING JUDGE FULFORD:  I think that's entirely sensible. 

 6             Therefore -- thank you.  Therefore, we ask for the court 

 7     administration, please, to establish where counsel is, how quickly he can 

 8     be brought to court, and if there is going to be any significant delay, 

 9     and by that I mean anything over two hours in him attending at the court, 

10     can the witness be asked whether he is agreeable, in the first instance, 

11     to speaking to counsel by phone, but during that conversation and when 

12     that question is put to him, he must be reassured in the strongest 

13     possible terms that if he wishes to see counsel face-to-face, then that 

14     is his right and that is what will happen before he continues with his 

15     evidence.  So he must know that it is entirely up to him as to whether or 

16     not this is dealt with at least in part by telephone. 

17             All the indications are that this is going to take some time to 

18     resolve.  Counsel, therefore, needn't wait in the courtroom, but as on 

19     previous occasions, could you please indicate to the Court Officer as to 

20     how we can make contact with you speedily so that if we are able to 

21     continue it doesn't take too long in reassembling the court. 

22             We'll rise until this has been resolved.  Thank you all very 

23     much. 

24             COURT USHER:  All rise. 

25             Recess taken at 10.33 a.m. 
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 1             On resuming at 2.40 p.m. 

 2             COURT USHER:  All rise.  Please be seated. 

 3             PRESIDING JUDGE FULFORD:  Good afternoon.  Mr. Sachdeva, if I can 

 4     address the bar through you.  The message we've received is that the 

 5     witness was content to speak to Mr. Mabanga by telephone because the 

 6     latter is not in The Hague at the moment.  That phone call has now taken 

 7     place, and the witness is now ready to proceed, and so we propose to ask 

 8     Witness 55 to come back to court so that he can continue with his 

 9     evidence.  Thank you. 

10             Witness, please. 

11             (The witness takes the stand) 

12             PRESIDING JUDGE FULFORD:  Good afternoon. 

13             THE WITNESS (interpretation):  Good afternoon. 

14             PRESIDING JUDGE FULFORD:  Am I right in understanding you've now 

15     been able to speak with Mr. Mabanga? 

16             THE WITNESS (interpretation):  Yes, I did speak with him. 

17             PRESIDING JUDGE FULFORD:  Good.  And the message we've had is 

18     that you're now ready to continue with your evidence.  Is that correct? 

19             THE WITNESS (interpretation):  Yes, that is the case. 

20             PRESIDING JUDGE FULFORD:  Thank you very much indeed, sir. 

21             Can we then, please, go into private session. 

22             *(Private session at 2.43 p.m.) Reclassified as open session 

23             COURT OFFICER:  Private session. 

24             PRESIDING JUDGE FULFORD:  Yes, Mr. Sachdeva. 

25             MR. SACHDEVA:  Thank you, Mr. President. 
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 1        Q.   Good afternoon, sir. 

 2        A.   Good afternoon. 

 3        Q.   Last week when we adjourned, you had just told the Court that you 

 4     had taken a plane from Goma to Bunia, and at the airport in Bunia, 

 5     (Redacted).  Do you remember that? 

 6        A.   Yes, I remember. 

 7        Q.   At that time when you arrived at the airport, who was in 

 8     control -- which group was in control of Bunia? 

 9        A.   The airport was under the control of the Ugandan army, the UPDF. 

10             THE INTERPRETER:  The Swahili interpreter points out that he was, 

11     unfortunately, because of the very low tone of voice of the witness, 

12     unable to understand the last part of what he said. 

13             MR. SACHDEVA: 

14        Q.   Sir, may I ask you to repeat the last part of your question -- in 

15     fact, I'll ask the question.  With respect to Bunia itself, the town, at 

16     the time you arrived, who was in control of Bunia? 

17        A.   I said that the town of Bunia was under the control of the UPC 

18     army, but the Bunia airport was under the control of the Ugandan army, 

19     the UPDF. 

20        Q.   Thank you for that clarification.  Now, when you arrived at the 

21     airport, did you go anywhere after that, and if you did, where did you 

22     go? 

23        A.   When I arrived in Bunia, I met with (Redacted), and the 

24     aircraft left again, and I, on the very same day, went with 

25     (Redacted). 
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 1        Q.   What was the name of the town that you went to on the aircraft? 

 2        A.   What I said was (Redacted). 

 3        Q.   And on the aircraft, apart from (Redacted), was 

 4     anyone else on the aircraft? 

 5      A.   In the aircraft there was (Redacted) and the members of his escort, 

 6     and there was another civilian who worked in the area of security, and 

 7     his name was (Redacted). 

 8        Q.   Why did you go to (Redacted)? 

 9        A.   When we arrived in Bunia airport, in that aircraft, when we 

10  arrived in Bunia, (Redacted) had weapons. These weapons were loaded onto the 

11     aircraft, and we left with the very same aircraft to go and deliver those 

12     weapons to the military men that were in (Redacted). 

13     Q. And the military men in (Redacted), to which group did they belong to? 

14        A.   The UPC. 

15   Q.  Apart from the trip to (Redacted), at that time was there anywhere else 

16     that you also went with the weapons? 

17    A. Yes. When we arrived in (Redacted), the weapons were unloaded and taken 

18     to a military camp where the commander of that battalion called Jerome 

19     Kakwavu was.  As for me, I went to the hotel because I was tired after 

20   the trip from Bunia, so I went to rest at my hotel. Later on, a week later  

21     during which (Redacted) had talks with military men, (Redacted) embarked 

22     on another trip in (Redacted) and (Redacted) took weapons there to  

23    distribute to the military men in that camp. 

24        Q.   We'll speak in a moment about the weapons delivery at (Redacted). 

25     Before we go there, just so we're clear, which group, if any, did 

ICC-01/04-01/06-T-174-Red-ENG CT WT (rev.dec.1974) 14-05-2009 26/55 EA T
ICC-01/04-01/06-T-174-Red3-ENG CT WT (rev.dec.1974) 14-05-2009 26/55 NB T
Pursuant to Trial Chamber I’s email instructions dated 2 December 2011, the redacted version of the transcript is reclassified into Public.



Witness:  DRC-OTP-WWWW-0055 (Resumed) (Private Session)  Page 27 
Questioned by Mr. Sachdeva (Continued) 
 
 
 1     (Redacted) belong to at the time (Redacted) at the airport? 

 2        A. (Redacted) belonged to the UPC group. He was the (Redacted) 

 3     (Redacted) of UPC. 

 4        Q. I now want to ask you questions about that plane journey (Redacted) 

 5     (Redacted) to (Redacted). 

 6             MR. SACHDEVA:  And for those questions, Mr. President, we can go 

 7     into open session. 

 8             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Sachdeva. 

 9             Public session, please. 

10             (Open session at 2.53 p.m.) 

11             COURT OFFICER (interpretation): Public session. 

12             PRESIDING JUDGE FULFORD:  Yes. 

13             MR. SACHDEVA: 

14        Q.   Sir, on that journey you took, did you have a conversation with 

15     the commander that we've spoken about, and if you did, can you describe 

16     what was discussed? 

17        A.   You're referring to the commander who was with me in the 

18     aircraft, with whom I travelled? 

19        Q.   Indeed.  And I would ask you when you give your answer not to 

20     mention the name just for protection reasons.  Thank you. 

21        A.   Yes, I did talk with him specifically.  He spoke to me about the 

22     situation UPC was faced with.  So he wanted to describe to me the 

23     situation that was confronting UPC at the time. 

24        Q.   And restricting yourself to the situation confronting the UPC, 

25     what did that commander tell you? 
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 1        A.   Well, actually, we covered several topics.  He told me how they 

 2     had set up UPC, and that was a long story.  So he spoke to me about what 

 3     he had experienced since we last saz each other.  Several days had 

 4     gone by in the meantime, and so he began by telling me what he had 

 5     experienced and up to the time UPC was set up and how they had taken 

 6     control of several regions, in particular that village in Ituri. 

 7        Q.   You said that he told you how they had set up the UPC.  Did he 

 8     tell you who they were, those persons that set up the UPC? 

 9        A.   You asked me not to quote any names, so I don't know whether I 

10     should be doing that. 

11             PRESIDING JUDGE FULFORD:  Private session, please. 

12             *(Private session at 2.57 p.m.) Reclassified as open session 

13             COURT OFFICER:  Private session. 

14             MR. SACHDEVA:  Mr. President, may I -- may I just submit that as 

15     long as the conversation is discussed generally, those names without any 

16     connection to the witness, in my submission, can be done in open session, 

17     but out of the abundance of caution we should probably proceed in closed 

18     session -- private session. 

19             PRESIDING JUDGE FULFORD:  I think the issue is -- is this, isn't 

20     it, Mr. Sachdeva:  To anyone sitting in the public gallery, obviously not 

21     mentioning the name of the person who the witness was with is going to 

22     mean that they're going to be none the wiser as to the identity of the 

23     witness.  (Redacted) 

24     (Redacted) 

25     (Redacted) 
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 1            (Redacted) 

 2             MR. SACHDEVA:  Mr. President, of course the Prosecution has 

 3     anticipated that issue, and therefore the destination, in other words, 

 4     the two towns that have been given in evidence were given in private 

 5     session, and therefore, what one has is a conversation between two people 

 6     on a plane which possibly might involve a discussion about how the UPC 

 7     was set up, and that's why I chose to lead this in open session.  But 

 8     I -- 

 9             PRESIDING JUDGE FULFORD:  All right, Mr. Sachdeva.  We didn't do 

10     this very well last week, and we're concerned to make sure that there are 

11     no mistakes repeated this week.  So the witness is about to deal with 

12     names, and he's expressed reservations, and I think when the witness 

13     expresses reservations that's a very loud warning bell indeed about not 

14     being in public session.  So I think we'll deal with the next section in 

15     private session and see where we go to from there.  All right? 

16             MR. SACHDEVA:  Yes, Mr. President.  I'm guided.  Thank you. 

17        Q.   Sir, we are in private session.  I had asked you whether -- you 

18     had said that (Redacted) that about persons who had set up the 

19     UPC, and I would ask you if he told you who those persons were. 

20        A.   (Redacted) 

21     (Redacted) the name of the president of the UPC, Thomas Lubanga, 

22     and he (Redacted) about the various senior officials of the party  

23       and the military senior officers, (Redacted) 

24     (Redacted) 

25    called Rafiki who was in charge of security for civilians and also in  
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 1     charge of the security for Lubanga.  (Redacted) 

 2     (Redacted) the ministers, (Redacted) 

 3    (Redacted). That is how he talked about  

 4          those who had set up the party. 

 5            (Redacted) some of the (Redacted) who had 

 6     helped in setting up the party, (Redacted) the creation of this 

 7     party was attributable to the fact that there was a problem between the 

 8     Hemas and the Lendus.  The Lendus wanted to exterminate the Hemas.  And 

 9     the Lendus had the support of Mbusa Nyamwisi of APC.  The UPC was able to 

10     overcome the APC, and that is how the UPC was set up, and the president 

11     of the movement was Thomas Lubanga. 

12        Q.  (Redacted) the role, if at all, that Thomas Lubanga 

13     had in establishing the UPC? 

14        A.   As for the role of Mr. Thomas Lubanga within the UPC, I think he 

15     said that he was the president of UPC. 

16        Q.   And how about Thomas Lubanga's role in the setting up, in the 

17     establishment of the UPC? (Redacted) 

18        A.   All that I know is that that party started being at odds with 

19     Mbusa Nyamwisi.  I will ask you to excuse me if sometimes I forget some 

20     details. (Redacted), he said how they had set 

21     up the UPC.  He said that they had received support from an ethnic 

22     group called the Gegere.  The Gegere made young people available to them 

23     to be enlisted in the army.  That was the kind of support that they were 

24     talking about. (Redacted) Chief Lubanga had once 

25     attended a meeting in Kampala upon an invitation extended to him by the 
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 1     Ugandans, and when he arrived there the Ugandans arrested him where he 

 2     was taken to Kinshasa and then jailed. 

 3        Q.   You mentioned that the Gegere made young people available to them 

 4     to be enlisted in the army.  Were you -- (Redacted) 

 5     (Redacted), did you arrive at an understanding as to whether 

 6     Thomas Lubanga had a role in that course of action, making young people 

 7     available to the army? 

 8        A.   Would you kindly ask your question again so that I can understand 

 9     it better? 

10             PRESIDING JUDGE FULFORD:  In a slightly less leading fashion, 

11     Mr. Biju-Duval? 

12             MR. BIJU-DUVAL (interpretation):  Yes, your Honour.  I would like 

13     to insist on the fact that given that this is hearsay, all of this can be 

14     a very dangerous assumption. 

15             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, I think in dealing with 

16     the issue as to who was responsible for making young people available to 

17     the army, I think particularly given this is hearsay, probably desirable 

18     to put the question in a more open -- in a more open fashion without 

19     leading the witness directly to one particular person. 

20             MR. SACHDEVA:  Very well, Mr. President. 

21        Q.  (Redacted) 

22     (Redacted) about certain persons who were involved in the 

23     establishment of the UPC, and my question is:  (Redacted) you 

24     whether any of those persons were involved in making young men from the 

25     Gegere community available for the military? 
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 1        A.  (Redacted).  It is not that those people 

 2     would support only by sending young people to be enlisted in the army. 

 3     They would support them in different ways.  I don't know whether I 

 4     understood your question correctly. 

 5             PRESIDING JUDGE FULFORD:  Was anything said to you by 

 6     (Redacted) who was responsible for, who'd taken the decision 

 7     for making young people available for military service? 

 8             THE WITNESS (interpretation): (Redacted).  There 

 9     were old Gegere wise men, and those were the ones who convinced the 

10     people to make youth available for the army so that they would contribute 

11     to the protection of their ethnic group against the Lendu. 

12             PRESIDING JUDGE FULFORD:  That's very clear. 

13             Please continue, Mr. Sachdeva. 

14             MR. SACHDEVA: 

15        Q.  (Redacted) you that you would be in 

16     contact with the ministers.  What did he mean by that?  I'll rephrase 

17     that.  What did you understand him to mean by that? 

18        A.  (Redacted) the creation of the army. (Redacted) the name  

19   of Rafiki, Lubanga, (Redacted), and carried on by saying that, (Redacted) 

20     (Redacted)  

21     (Redacted). (Redacted) meet 

22     the ministers, but he did not mention any name of any minister in 

23     particular.  He only said, (Redacted) 

24     (Redacted). 

25        Q.   (Redacted) about you being able to contribute or 
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 1     play a role in the UPC? 

 2        A.   Yes.  I told you that when (Redacted), it was 

 3     then (Redacted) the possibility for me of joining the UPC. (Redacted) 

 4    (Redacted) 

 5    (Redacted).  And he said, (Redacted) 

 6    (Redacted) 

 7    (Redacted) 

 8    (Redacted) 

 9    (Redacted). 

10        Q.   At -- just going back very quickly to the -- to the men from the 

11     Gegere community who convinced -- who you said you were told convinced 

12     young men to join the army.  Do you recall any persons in particular?  Do 

13     you recall any names? 

14        A.   I didn't understand your question. 

15        Q.   Yes.  I'll ask it again.  You said (Redacted) about 

16     Gegere wise men being involved in encouraging young men to join the 

17     military, and my question is: (Redacted) 

18     (Redacted) 

19        A.   (Redacted) any names of those wise men, old 

20     wise men.  I was not yet a member of UPC. (Redacted) 

21     (Redacted) since I didn't know them. 

22        Q.   Did you find out later? 

23        A.   Yes.  Yes.  I met them later on. 

24        Q.   Can you tell us the name of the person that you met or the 

25     persons that you met? 
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 1     A.   Actually, I can't remember all of the names, but I can give you a 

 2   few.  There was, for example, a man who seemed to be the most influential, 

 3     and this was old Mafuta. 

 4        Q.   And this person, Mafuta, old Mafuta, what was it that he did to 

 5     encourage the young people to join the military? 

 6        A.   Old Mafuta had people who were sent to go and get the young 

 7     people.  It was not him who would go and get them.  For example, if he 

 8     had the intention of going to get these people, he would find people he 

 9     would send out -- he would send out into the villages to mobilise the 

10     young people so that they would be integrated into the army, undergo 

11     training, and be able to ensure the security of their relatives and of 

12     their possessions. 

13        Q.   I want to ask you some further questions on old Mafuta, and I 

14     would like to do that in open session, and I would ask you not to mention 

15     his name when we make -- when we have those discussions.  Is that 

16     understood, sir? 

17             PRESIDING JUDGE FULFORD: Well shouldn’t  

18             we create a device Mr. Sachdeva  

19             where referring to 

20     him, if you want to ask a number of questions about that individual 

21     referring to him perhaps, for instance, as "the elder."  Is that 

22     sufficiently neutral? 

23             MR. SACHDEVA:  I would think so, Mr. President, yes. 

24             PRESIDING JUDGE FULFORD:  All right.  Public session, please. 

25             (Open session at 3.21 p.m.) 
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 1             COURT OFFICER (interpretation):  Open session. 

 2             MR. SACHDEVA: 

 3        Q.   The -- the elder, was he with the UPC? 

 4        A.   Yes.  He was part of the UPC, and he even was one of the founding 

 5     members of UPC. 

 6        Q.   And according to your knowledge, did he know the president, 

 7     Mr. Lubanga? 

 8        A.   Yes, he knew him. 

 9        Q.   Did he meet with Mr. Lubanga? 

10        A.   Yes, on several occasions.  And even when I started my work, when 

11     we found ourselves in difficult situations, we would go and meet with 

12     Mr. Lubanga.  And I even met the elder at Mr. Lubanga's. 

13        Q.   Sir, without referring to your work, when you would have such 

14     meetings with Lubanga and the elder, do you recall what was discussed? 

15        A.   Actually, I never took part in any meeting between the elder and 

16     Lubanga.  I cannot confirm what was said during such meetings.  When I 

17     would come it was to explain the difficulties I had and then I would 

18     leave. 

19        Q.   Do you know how often the elder would meet with Mr. Lubanga? 

20        A.   Actually, I can't even confirm that they would meet every month 

21     or every week.  I know that they would meet quite often. 

22        Q.   You said that the elder -- 

23             MR. SACHDEVA:  Mr. President, may we move into private session 

24     for this question? 

25             PRESIDING JUDGE FULFORD:  Certainly.  Private session, please. 
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 1             *(Private session at 3.25 p.m.) Reclassified as open session 

 2             COURT OFFICER:  Private session. 

 3             PRESIDING JUDGE FULFORD:  Yes. 

 4             MR. SACHDEVA: 

 5        Q.   You said that the elder, Mafuta, was involved with encouraging 

 6     young men to join the military.  Was that his role during the time you 

 7     were in the UPC? 

 8        A.   Actually, I don't know whether that was his role.  To my 

 9     knowledge, Mafuta was not a minister.  He had no responsibility.  It was 

10     UPC.  Sometimes he would come to my office, and he would talk to me about 

11     some difficulties.  He was our elder who would give us pieces of advice 

12     or give us elements of information on what had happened. 

13        Q.   You said that he was in the UPC.  What function did he have when 

14     he was in the UPC? 

15             PRESIDING JUDGE FULFORD:  Can you pause for a moment, please, 

16     sir. 

17             Yes, what's the difficulty, Mr. Biju-Duval? 

18             MR. BIJU-DUVAL (interpretation):  The difficulty is that he -- 

19     the witness just said that he had no function or responsibility. 

20             PRESIDING JUDGE FULFORD:  I think it's true to say, Mr. Sachdeva, 

21     that if you look at line 23, 24, you put the question, "What was his role 

22     during the time you were in the UPC?"  "Actually, I don't know whether 

23     that was his role.  To my knowledge, Mafuta was not a minister.  He had 

24     no responsibility."  And then you at page 36, line 4 and 5, come back to 

25     his function in the UPC.  I think the question's been put and answered, 
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 1     hasn't it? 

 2             MR. SACHDEVA:  I was -- I was making the distinction between 

 3     responsibility and function. 

 4             PRESIDING JUDGE FULFORD:  If you think it's worth the candle, 

 5     Mr. Sachdeva, you can, but I think having given the answer he already 

 6     has, I'm really not sure whether this is productive, but it's up to you. 

 7             MR. SACHDEVA: 

 8        Q.   Do you know whether the village elder had -- sir, I will come 

 9     back to that question in a moment.  I now want to take you back to your 

10     trip to (Redacted). 

11         You had said that you went there to deliver weapons, and I want to  

12     ask you about the visit to (Redacted). When you got to (Redacted), who  

13     was there? 

14        A.   We met the brigade commander of (Redacted).  He was the one who  

15      welcomed us 

16     with his troops. 

17            MR. SACHDEVA:  Mr. President, we can move  

18           in -- we can move into 

19            open session, Mr. President. 

20             PRESIDING JUDGE FULFORD:  Public session, please. 

21             (Open session at 3.31 p.m.) 

22             COURT OFFICER (interpretation):  Open session. 

23             MR. SACHDEVA: 

24        Q.   Without mentioning the location, sir, how many troops were there 

25     when you got there? 
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 1        A.   To confirm an exact figure is quite difficult.  I didn't count 

 2     the number of soldiers that were there.  The soldiers who were there, 

 3     there weren't a great number of them because the others were on the 

 4     front, and I didn't meet them.  I met only those who were there. 

 5        Q.   Are you able to say whether there were 50, less than 50, over 50? 

 6     A rough estimate would be helpful, sir. 

 7        A.   There was more than 50.  There were around a hundred or maybe 

 8     more. 

 9        Q.   And were the troops male or were there also females? 

10        A.   There were also girls.  I did see some girls amongst the troops. 

11             THE INTERPRETER:  The witness said PMF.  "I saw PMF amongst the 

12     troops." 

13             MR. SACHDEVA: 

14        Q.   What does PMF stand for? 

15        A.   PMF is a military term that means a girl.  It is the term that 

16     we -- that was used over there.  When we talked about PMF, we meant a 

17     girl soldier. 

18        Q.   When you say that "we used over there," was it a term used by the 

19     UPC? 

20        A.   Yes.  I confirm what I said.  I was only with UPC, and that is 

21     where I heard this term being used. 

22        Q.   These troops that you saw at that location, how -- how were they 

23     dressed?  Were they in civilian or military clothes? 

24        A.   Some were wearing civilian clothes and others were wearing 

25     military uniforms.  So you had also people who had a military top, but 
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 1     the trousers were civilian trousers.  So it was a mix and match. 

 2        Q.   Are you able to say or to tell the Court the age range of these 

 3     troops that you saw there? 

 4        A.   I did not ask each one of them how old they were.  As I said, I 

 5     was a newcomer.  I didn't have any functions yet, so when I travelled 

 6     with the person I mentioned, I was just walking around.  I did not have 

 7     any particular responsibility.  So I was just observing as a visitor.  I 

 8     could not possibly ask questions to the soldiers in order to find out how 

 9     old they were. 

10        Q.   As -- as you were observing the soldiers, are you able to say 

11     whether those soldiers included -- were those soldiers all adults, or 

12     were there also children amongst them? 

13        A.   Most of them were adults.  However, there were also children, but 

14     the great majority of them were adults. 

15        Q.   And, sir, I appreciate that you have said you didn't speak to the 

16     soldiers, but amongst the children that you saw, did you arrive at a 

17     conclusion as to how -- or an impression as to how old they may have 

18     been? 

19        A.   I did not ask this question, but in my opinion there is a term 

20     that is used within the army.  I don't know if I can use this term here. 

21             PRESIDING JUDGE FULFORD:  Is your concern using the term in open 

22     session, or is it because it's some kind of inappropriate word? 

23             THE WITNESS (interpretation):  It is a term that would allow you 

24     to understand.  It is just one word.  I don't know if you allow me to use 

25     this word. 
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 1             PRESIDING JUDGE FULFORD:  I’m sure we 

 2     do.  Please use it. 

 3             MR. SACHDEVA: 

 4        Q.   Sir, please tell us the term that you're referring to. 

 5        A.   In the army there is a term that we use.  It is the word 

 6     "kadogo."  When we talk about kadogo, we cannot refer to an adult with 

 7     the word "kadogo."  When we talk about kadogo, we're talking about a 

 8     child, a small child. 

 9        Q.   And can you say when that term was used, what ages would that 

10     include of the small child? 

11        A.   When you're called kadogo, you're not asked how old you are, just 

12     a term used for a child.  In other words, you cannot call an adult with 

13     this word.  I don't know if you understand properly.  "Kadogo" is a term 

14     used within the army, and within the army you call someone kadogo, it has 

15     to be a child because you could not possibly use this word for an adult. 

16        Q.   And, sir, just to be clear, which army are you talking about? 

17        A.   You asked me about the army located where we went, in the 

18     place where we went. 

19        Q.   Did the term "kadogo" apply to children of any age, or did it 

20     refer to a particular age? 

21        A.   Maybe you have not understood me well.  I said that we used this 

22     word to refer to a child.  Kadogo means child.  If you're 20 years old, 

23     you cannot be called kadogo.  So you assess, more or less, the age of a 

24     person and then you can use that word "kadogo." 

25             In order to be more precise, from 13, 14, 15, even 16 years of 
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 1     age, you can decide that the person is still a child and you can use the 

 2     word "kadogo." 

 3        Q.   At -- 

 4             PRESIDING JUDGE FULFORD:  All right.  Yes, carry on, 

 5     Mr. Sachdeva.  At one point Mr. Biju-Duval wanted to intervene, but 

 6     please carry on. 

 7             MR. SACHDEVA: 

 8        Q.   And when you say from the ages 13, 14, 15, and 16, is that indeed 

 9     how the term "kadogo" was employed in the UPC? 

10        A.   I don't know.  I think I have explained well the term "kadogo." 

11     I've told you that the term "kadogo" is not used only within UPC.  I was 

12     in the army in Uganda.  We used the word "kadogo."  This is not a 

13     specific term to the UPC.  I don't know.  I think in Africa in general I 

14     known this term, and I have used it since I have -- since I was in the 

15     army. 

16             PRESIDING JUDGE FULFORD:  I think it's time to move on, 

17     Mr. Sachdeva.  We have exhausted this point. 

18             MR. SACHDEVA: 

19        Q.   During your time in the UPC, did you come to know or were you 

20     aware of the presence of children in the army that were aged 13, 14? 

21             PRESIDING JUDGE FULFORD:  Can you not answer that, please, sir. 

22             Yes, Mr. Biju-Duval. 

23             MR. BIJU-DUVAL (interpretation):  I believe that this question is 

24     a leading question and suggests the answer, and I think it would be 

25     necessary to rephrase it. 
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 1             PRESIDING JUDGE FULFORD:  Yes.  I think the more fundamental 

 2     problem, Mr. Sachdeva, is this: that the witness has already spoken about 

 3     the time that he was at this particular location.  He has described how 

 4     he saw amongst the soldiers that there were a number of adults and there 

 5     were a number of children.  He said the great majority of them at this 

 6     location were adults, but there were also some children.  And we've spent 

 7     a long time dealing with what the witness means by "children" and 

 8     "kadogos" and the age range for them. 

 9             Now, if you wish, as it were, specifically to deal with other 

10     situations where the witness has seen military personnel, and if you want 

11     to ask him about other locations where there may have been adults or 

12     children present, certainly, but I -- I think that Mr. Biju-Duval's 

13     objection is well-founded in that you've effectively taken the witness 

14     straight to the answer that it might be felt the Prosecution wish him to 

15     give.  So can we deal with this in a way that will be helpful to the 

16     Bench, and that is particularly if you want to ask him about other 

17     situations where he has seen military personnel and whether there were 

18     kadogos or child soldiers amongst them.  Then he can give other 

19     particular examples where appropriate. 

20             MR. SACHDEVA:  Thank you, Mr. President.  I'm guided. 

21             Mr. President, may we move back into private session? 

22             PRESIDING JUDGE FULFORD:  Private session. 

23             *(Private session at 3.49 p.m.) Reclassified as open session 

24             COURT OFFICER (interpretation):  Private session. 

25             MR. SACHDEVA: 
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 1        Q.   Sir, you had mentioned that (Redacted) about working 

 2     in the (Redacted) in the UPC.  Did that happen? 

 3   A.  Yes.  When we came back from (Redacted), we took a plane to go  

 4  back to Bunia, and once we were in Bunia, I think that (Redacted) 

 5  (Redacted) 

 6  (Redacted) 

 7  (Redacted) 

 8  (Redacted) 

 9  (Redacted) 

10  (Redacted) 

11  (Redacted) 

12  (Redacted) 

13  (Redacted) 

14  (Redacted) 

15  (Redacted) 

16  (Redacted) 

17  (Redacted) 

18  (Redacted) 

19  (Redacted) 

20     town of Bunia in a place just on top that is called Dele. 

21        Q.   Do I take it, then, that you went to see the president at his 

22     residence? 

23        A.   The first time it was at his residence. 

24        Q.   Why did you go and see the president that time? 

25        A.   I told you that when I reached Bunia, I did not go in the town of 

ICC-01/04-01/06-T-174-Red-ENG CT WT (rev.dec.1974) 14-05-2009 43/55 EA T
ICC-01/04-01/06-T-174-Red3-ENG CT WT (rev.dec.1974) 14-05-2009 43/55 NB T
Pursuant to Trial Chamber I’s email instructions dated 2 December 2011, the redacted version of the transcript is reclassified into Public.



Witness:  DRC-OTP-WWWW-0055 (Resumed) (Closed Session)  Page 44 
Procedural Matters 
 
 
 1     Bunia. (Redacted), I went to 

 2     see the president.  But I would like to ask leave to ask a question. 

 3             PRESIDING JUDGE FULFORD:  Certainly, sir. 

 4             THE WITNESS (interpretation):  My question is as follows:  I 

 5     would like to know, according to my status and from what I heard from the 

 6     OTP regarding what I had stated, there are a number of things I had 

 7     forgotten to state during my statement.  So I don't know if I'm allowed 

 8     to add things that I had forgotten during my first statement.  Can I 

 9     mention them now? 

10             PRESIDING JUDGE FULFORD:  Sir, you most certainly can.  We want 

11     your full account.  And so if there are various matters that you omitted 

12     to say when you were interviewed by representatives of the Office of the 

13     Prosecutor, you can certainly, as it were, add to your account by telling 

14     them about them at the appropriate stage in your evidence.  So don't 

15     worry if you're telling us new things. 

16             And of course, Maitre Mabille, if there are new matters in 

17     relation to which the Defence need time, we will grant that. 

18             So don't be worried about that, sir. 

19    Now, Mr. Sachdeva, we're at the meeting with the accused. Please continue. 

20             MR. SACHDEVA:  Thank you, Mr. President. 

21        Q.   Sir, who called that meeting? 

22        A.   It was not a meeting.  You just asked me how I went to 

23     Mr. Lubanga's.  I don't know whether I understood your question properly. 

24        Q.   Let me ask it another way.  How did you know that you had to go 

25     and see Mr. Lubanga at that time? 
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 1        A.   (Redacted) 

 2   (Redacted) 

 3   (Redacted) 

 4   (Redacted) 

 5   (Redacted) 

 6   (Redacted) 

 7   (Redacted) 

 8   (Redacted) 

 9   (Redacted) 

10   (Redacted) 

11   (Redacted) 

12   (Redacted) 

13   (Redacted) 

14   (Redacted) 

15   (Redacted) 

16   (Redacted) 

17   (Redacted) 

18   (Redacted) 

19   (Redacted) 

20   (Redacted) 

21   (Redacted) 

22     came back to Bunia. 

23             I hope you understood me well. 

24        Q.   Yes.  Thank you, sir.  Just one question.  You said -- you said 

25     "Commander Lubanga."  Why do you use that term? 
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 1  A.  I didn't say "commander," or if I did say "commander," I made a mistake. 

 2        Q.   That meeting that you had, or that appointment you had with 

 3     Mr. Lubanga at that time, who else, if there was anybody else, was 

 4     present when you met Lubanga? 

 5        A.   There was myself, (Redacted), and Mr. Lubanga.  I remember 

 6        that I was there with (Redacted) and Lubanga. 

 7        Q.   Do you remember how long it lasted for? 

 8        A.   It wasn't very long.  I think this lasted about one hour because  

 9     we were at his residence and not in the office; I believe that it lasted  

10     for one hour and a half. 

11        Q.   And if you can, just describe what took place at that meeting for 

12        the hour or hour and a half? 

13        A.   (Redacted) 

14    (Redacted) 

15    (Redacted) 

16    (Redacted) 

17    (Redacted) 

18    (Redacted) 

19    (Redacted) 

20    (Redacted) 

21    (Redacted) 

22    (Redacted). 

23        Q.   And at that meeting did you come to an understanding as to what 

24     your role would be in the UPC with Mr. Lubanga? 

25        A.   Well, this was afterwards.  I told you that at first I went to 
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 1   (Redacted) 

 2   (Redacted) 

 3            MR. SACHDEVA: 

 4        Q.   And when you came back and you had the (Redacted), were 

 5     you at the main staff, the headquarters, or somewhere else? 

 6        A.   You are asking me where my office was, 

 7         or what was the question? 

 8     You want to know where my office was? 

 9        Q.   No.  I'll rephrase the question.  In terms of the military 

10     hierarchy, were you in the main staff, brigade level, platoon level? 

11     Which level were you at as an intelligence officer? 

12        A.   I was at the main staff. 

13    Q. And is it right, sir, that your function is commonly known (Redacted), 

14     (Redacted)? 

15        A.   Yes.  In Bunia that is what I was (Redacted). 

16        Q.   You said that you had gone away and then after that meeting with 

17     Lubanga you went away to deal with your (Redacted).  How long were 

18     you away before you started your job with the UPC? 

19        A.   I told you that I went there.  I spent two weeks there and then I 

20     came back.  And when coming back to Bunia, I didn't start my job 

21     immediately.  I started my work later on, after two weeks.  So I took up 

22     my office at UPC at that time. 

23        Q.   When you started your work (Redacted), was there 

24     an -- an official appointment, or did you just start working? 

25        A.   No.  There was an official appointment.  I was notified by my 
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 1     chief, Lubanga, my superior. 

 2        Q.   And how were you notified? 

 3     A.   By a letter stating that I was to take up this office within the UPC  

 4   (Redacted). I was invited to come to the office of President Lubanga. I was 

 5     handed over this letter by his secretary. 

 6        Q.   And who signed that letter? 

 7        A.   The letter was signed by President Lubanga. 

 8        Q.   Did you come to know who was it that decided to give you that 

 9     function, that job in the UPC? 

10             PRESIDING JUDGE FULFORD:  Don't -- don't answer that question. 

11             Mr. Sachdeva, we've really been dealing with this in 

12     extraordinarily minute detail about how he met with Mr. Lubanga, how he 

13     was told that he was going to be (Redacted).  We've gone into 

14     exactly how the appointment was made, how he got the letter, who signed 

15     it.  I have to say at the moment, although I can understand generally 

16     you're interested in issues such as chain of command and all the rest of 

17     it, I think the amount of time we're spending on this particular subject 

18     is unjustified in terms of its real evidential value for the case. 

19             Now, if I'm wrong in that assessment, please in a sentence or two 

20     tell me where I'm -- I'm in error, but this is taking painfully long. 

21             MR. SACHDEVA:  Mr. President, I am cognisant of that. 

22     Nevertheless, the evidence regarding President Lubanga's role on military 

23     matters such as appointments of key members of his -- of the UPC military 

24     and that process, in our submission, is important in this case. 

25             PRESIDING JUDGE FULFORD:  Well, I understand that, but given the 
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 1     witness has already said that it was the president who had agreed that he 

 2     should undertake this work, he'd had a meeting with the president, as I 

 3     recall the evidence in which this had been discussed, and he received a 

 4     letter signed by the president appointing him to the role, I would have 

 5     thought you've pretty comprehensively covered the area, Mr. Sachdeva, 

 6     really. I'm not going to stop you.  If you want to go on further, you 

 7     can, but I think this is extracting water out of a stone really. 

 8             MR. SACHDEVA:  Yes, Mr. President.  I'll move on. 

 9        Q.   (Redacted) 

10        A.   (Redacted) 

11     My work concerned the military staff, and my work might have an impact on 

12     civilians as well in some specific circumstances.  (Redacted) 

13   (Redacted) 

14   (Redacted) 

15   (Redacted) 

16   (Redacted) 

17   (Redacted). 

18        Q.   (Redacted) 

19   (Redacted). 

20        A.   (Redacted) 

21     authorisation, because I cannot remember the dates.  I can remember the 

22     years, but not the dates because time has elapsed.  Quite some time has 

23     elapsed since then, and I encounter difficulties.  I cannot remember 

24     precise dates but maybe the years.  I would like to be given leave not to 

25     mention any dates. 
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 1             PRESIDING JUDGE FULFORD:  Absolutely.  If you can't remember a 

 2     date, then we most certainly don't want you to guess.  If you remember a 

 3     year, so if, for instance, looking at this question you can remember the 

 4    (Redacted) 

 5     I say, don't guess.  Only tell us what you can, in fact, remember. 

 6             THE WITNESS (interpretation):  Right.  So as I said, I cannot 

 7     remember the dates, but I know it was in 2002. 

 8             MR. SACHDEVA: 

 9        Q.   Sir, are you familiar with a place called Mongbwalu? 

10        A.   Yes.  Yes. 

11        Q.   And are you aware, during your time at the UPC, of any activity 

12     or incidents that took place there? 

13   A.   Mongbwalu, as I said, it was at the beginning that I spoke with--  I'm  

14   not sure whether we are in private session, whether I can mention names? 

15             PRESIDING JUDGE FULFORD:  We're in private session.  You can -- 

16     you can mention names. 

17    THE WITNESS (interpretation): (Redacted) 

18    (Redacted) 

19    (Redacted) 

20    (Redacted) 

21    (Redacted) 

22    (Redacted) 

23    (Redacted) 

24    (Redacted) 

25    (Redacted) 
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 1     attacked the APC troops, and that's how they occupied Mongbwalu. 

 2             MR. SACHDEVA: 

 3        Q.   And, sir, just to be clear, the attack in Mongbwalu took place 

 4     while -- when you had returned to Bunia.  Is that right, sir? 

 5        A.   I did not quite understand your question. 

 6        Q.   I just wanted to establish, sir, that when you came back and 

 7    (Redacted), that was at the time the attack in 

 8     Mongbwalu was taking place; is that right? 

 9        A.   No.  That was sometime afterwards that I took up my functions. 

10     When they seized Mongbwalu, (Redacted) 

11   (Redacted). 

12      (Redacted) 

13   last part of the question -- sorry, the last part of the answer. 

14             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, forgive me.  As I'd 

15     understood it, the witness had said reasonably clearly that he went to 

16     (Redacted) 

17     (Redacted) left and the attack took place  

18     on Mongbwalu, and there was the attack on the APC troops. (Redacted) 

19    (Redacted) 

20     (Redacted). 

21             Now, as I understand it, that's the chronology. 

22             Sir, I see you nodding.  Am I right in understanding that to be 

23     the position? 

24             THE WITNESS (interpretation):  Yes, indeed. 

25             PRESIDING JUDGE FULFORD:  I think we're going to draw stumps for 
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 1     the day there, Mr. Sachdeva.  We've got to finish at half past 4.00 

 2     anyway because we started this afternoon at half past 2.00.  So thank you 

 3     very much. 

 4             Sir, could you remain sitting where you are just for a moment. 

 5     Forgive us, there are a couple of administrative matters we've got to 

 6     deal with. 

 7             Can we go for a moment, please, into public session. 

 8             (Open session at 4.25 p.m.) 

 9             COURT OFFICER:  Open session. 

10             PRESIDING JUDGE FULFORD:  I want to explain and apologise to 

11     those who have attended this court this afternoon and who have sat very 

12     patiently, no doubt hoping to witness some part of our trial proceedings 

13     that nearly all of it has been in closed session.  The reason for this is 

14     that we have very heavy responsibilities to protect witnesses who come to 

15     give evidence at this court.  If they are at risk of retribution, if 

16     their identities become known, particularly if that retribution may 

17     involve some kind of real prejudice to them or their families, it is 

18     necessary for parts of their evidence which would reveal who they are to 

19     be given in private. 

20             Although this means that the public are excluded, and that is 

21     something that we very much regret, the critical responsibility that we 

22     have is to ensure that nobody's safety or security is put at risk because 

23     of their preparedness to come to give evidence before this court.  So I'm 

24     sorry that you have attended patiently and it has probably been such an 

25     unrewarding experience. 

ICC-01/04-01/06-T-174-Red-ENG CT WT (rev.dec.1974) 14-05-2009 52/55 EA T
ICC-01/04-01/06-T-174-Red3-ENG CT WT (rev.dec.1974) 14-05-2009 52/55 NB T
Pursuant to Trial Chamber I’s email instructions dated 2 December 2011, the redacted version of the transcript is reclassified into Public.



Witness:  DRC-OTP-WWWW-0055 (Resumed) (Closed Session)  Page 53 
Procedural Matters 
 
 
1 1   Ms. Bapita, you raised earlier with us, and we are grateful to you for it,  

 2   the issue of the technological problems that you have been experiencing 

 3     over the last three days.  I took the opportunity over the adjournment 

 4     earlier today to speak with head of security -- sorry, not security, head 

 5     of IT, who has told me that there are general problems that are being 

 6     experienced at the moment by a wide range of those of us who use the 

 7     court's e-court and computing systems.  Some of them have been serious. 

 8     To a very large extent it is believed that the problems -- the effect of 

 9     the problems have now been resolved, although the exact nature of the 

10     problem itself hasn't yet been entirely identified.  So Victims are not 

11     being discriminated against.  It's not just your computers.  It's much 

12     wider than that, and everything is being done to resolve the problem.  I 

13     can say no more than that, but thank you for raising the issue with us. 

14             Ms. Bapita, there's another issue.  There may be something in it, 

15     there may not be.  The legal advisor to the Chamber has sent a 

16     communication this afternoon raising a concern that the wrong -- or some 

17     wrong numbers may have been given as regards the victims who were the 

18     subject of the application earlier to lift anonymity.  It's clearly 

19     critical that there is no mistake as to the precise individuals to whom 

20     this order should relate.  I'm not asking for a response now, but once we 

21     have risen, could you please have a discussion with Ms. Guhr, who sits on 

22     the Bench in front us on the right-hand side, so she can identify what's 

23     believed to be a problem so that it can be resolved if it is truly there. 

24             Right.  We're now half past 4.00.  We will rise then at this 

25     point, and we will sit again using the Friday timetable, tomorrow at 
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 1     9.00.  We will need to go into closed session so that the witness can 

 2     withdraw, but before we do, Mr. Biju-Duval, can you bear in mind that the 

 3     clock is ticking and the tapes are about to run out. 

 4             MR. BIJU-DUVAL (interpretation):  Yes.  I'm sorry, your Honour. 

 5     On a detail that might be important.  Some time ago someone referred to a 

 6     rephrasing the word "commander," which was put in front of Mr. Lubanga, 

 7     and the witness said, "I didn't say this, or maybe I said it, in which 

 8     case I made a mistake."  So the word "commandant" appeared on our 

 9     screens.  If I'm not mistaken, it seems that there might have been a 

10     mistake in the translation.  It is a detail but it might be an important 

11     detail and I wanted to draw your attention to this detail. 

12             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Biju-Duval. 

13     In fact that was a matter that concerned the Judges.  We had a quick look 

14     to see whether in fact the witness had used the word "commander" and we 

15     couldn't find any reference to it.  However, when the edited transcript 

16     is prepared could I ask that that, please, is looked at with particular 

17     care to see whether the witness did use the word "commander" or whether 

18     that was something that Mr. Sachdeva thought he heard and didn't.  But we 

19     needn't investigate this further now.  Time is running out. 

20             Closed session, please, so the witness can withdraw. 

21             *(Closed session at 4.32 p.m.) Reclassified as open session 

22             COURT OFFICER:  Closed session. 

23             (The witness stands down) 

24             PRESIDING JUDGE FULFORD:  We'll rise. 

25             The hearing ends at 4.33 p.m. 
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1             RECLASSIFICATION REPORT  

2      Pursuant to Trial Chamber I's email instruction dated 2nd December 2011,  

3     the transcript is reclassified as public after the indicated redactions 

4       have been implemented as ordered by the Chamber. All private and closed  

5         sessions (*) are now available to the public with the exception of the  

6       portions the transcript that have been redacted. 
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