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 1             International Criminal Court 

 2             Trial Chamber I 

 3        Situation in the Democratic Republic of Congo – Case ICC-01/04-01/06 

 4             Hearing - Open Session 

 5             Friday, 30 January 2009 

 6             The hearing starts at 9.32 a.m. 

 7             COURT USHER:  All rise.  The International Criminal Court is now 

 8     in session.  Please be seated. 

 9             PRESIDING JUDGE FULFORD:  Good morning.  We would wish to welcome 

10     and to express our thanks to Mr. Monga Mabanga who has very kindly and at 

11     short notice made himself available to this court so that, when it is 

12     appropriate and necessary, advice can be given to those witnesses who are 

13     going to be called who do not have the position of dual status.  We are 

14     very grateful to you. 

15             Mr. Sachdeva, given that the issue of self-incrimination is on 

16     any view not a straightforward one, what we are proposing to do now in 

17     light of the written document that you, at our request, put in this 

18     morning, is to set out, on a preliminary basis, our conclusions.  We want 

19     to stress that what we're about to say is only on a preliminary basis, 

20     because this is a vexed and difficult area, and we want to give the 

21     parties and the participants, and indeed Mr. Monga Mabanga, an 

22     opportunity of making submissions on this prior to reaching any final 

23     determination. 

24             Therefore what we propose to do is to set out our preliminary 

25     views straight away.  We will then rise for half an hour to give everyone 
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 1     an opportunity of digesting what we have said, and at that point we will 

 2     hear, if necessary, any submissions on what we've expressed. 

 3  Thank you.  This, therefore, is the Chamber's preliminary view as to whether 

 4    or not witnesses in this trial who may admit they committed serious  

 5     criminal acts in the Democratic Republic of Congo require a warning 

 6     against self-incrimination.  Although the Bench has principally focussed 

 7     on the position in this regard, first, in the DRC; and second, before 

 8     this court, it must not be forgotten that some countries exercise 

 9     jurisdiction over war crimes, genocide, and crimes against humanity 

10     wherever and by whomsoever they are committed. 

11             It would be unrealistic in the course of these preliminary views 

12     to attempt to address the possibility that a prosecution against a 

13     witness could be launched in a country other than the DRC on the basis of 

14     a witness's testimony in this court.  The Bench can do no more than 

15     acknowledge that possibility without expressing any view on how remote it 

16     may be. 

17             We address, therefore, first the position as regards Congolese 

18     national law as regards minors.  The starting point is the submission by 

19     the Prosecution yesterday, repeated in its written submissions this 

20     morning, that its understanding of the law is that those who are under 

21     the age of 18 at the time of the relevant events are considered minors in 

22     the DRC and cannot be prosecuted.  Indeed, Mr. Sachdeva yesterday said: 

23     "Our understanding is that for war crimes and crimes against humanity 

24     committed in the DRC, only the military tribunals and courts have 

25     jurisdiction and that jurisdiction does not extend to persons under the 
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 1     age of 18.  That is my understanding of the law in the Congo, in the 

 2     DRC."  (See page 12 of the transcript) 

 3   The Prosecution suggest that all those who were under the age of 18 are, 

 4   therefore, entirely secure from prosecution in the DRC.  With respect,  

 5   at the moment we have difficulties with that proposition.  The degree – the 

 6     decree of the 6th of December, 1950, on infant delinquency provides by 

 7     Article 1 that a person is a minor for the purposes of the decree if they 

 8     are aged less than 16 years of age at the time of the relevant events, 

 9     and the sentences that a Judge may impose on a minor for acts of infant 

10     delinquency include, for instance, imprisonment of up to eight years for 

11     murder.  (See Article 8). 

12             As Mr. Diakiese submitted yesterday during the course of his 

13     presentation, this declaration has apparently never been repealed and is 

14     still applied.  Indeed, the position appears to be, as we understand it 

15     under Congolese law, that a provision remains in force unless and until 

16     it is repealed or amended, and there is no operative concept of 

17     legislative obsolescence. 

18             In this context it is right to observe that the implementing 

19     legislation of the DRC of September 2005 pursuant to its ratification of 

20     the Statute of this court, purported to set the age of majority at 18 

21     years.  Under Titre 2 du Code Penal which inserts a new section 6 on 

22     "criminal responsibility", which in turn contains Article 21(2), 

23     providing that an individual's criminal responsibility begins when he or 

24     she has reached the age of 18 years of age at the time of the relevant 

25     facts.  (However, it is to be noted that it also provided that special 
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 1     legislation on infant delinquency can determine the measures applicable 

 2     to infractions committed by those under the age of 18 years.  Insofar as 

 3     the Chamber understands the position, this appears to be a reference to 

 4     the decree of the 6th of December, 1950, to which we have just referred). 

 5             The critical issue, however, is that in the final line of the 

 6     implementing document it is set out that this law, namely the new 

 7     section 6, will come into force 30 days after its publication in the 

 8     official journal.  No version of the Congolese Criminal Code since that 

 9     date when the implementing legislation was issued or any official journal 

10     carries any reference to this law.  Indeed, the last version of the code, 

11     which as we understand it was issued in November of 2004, does not make 

12     reference to the age of majority.  Accordingly, the only reasonable 

13     conclusion on a preliminary basis, as it seems to us, that is to be drawn 

14     is that section 6 is not in force and that the age of criminal 

15     responsibility in the DRC remains 16 or over and those under the age of 

16     16 may still be dealt with under the decree of the 6th of December, 1950. 

17             As for those over the age of majority, the Prosecution in their 

18     written submissions argue that they "may face a remote possibility of 

19     prosecution in the DRC".  (Written submissions, 30th of January, 

20     paragraph 7). 

21             It is necessary when evaluating that submission to consider the 

22     impact, if any, of Article 19 of the agreement on privileges and 

23     immunities.  This agreement is based on Article 48 of the Rome Statute 

24     which sets out that "counsel, experts, witnesses, or any other person 

25     required to be present at the seat of the court shall be accorded such 
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 1     treatment as is necessary for the proper functioning of the court ..." 

 2     (See Article 48(4) of the Statute). 

 3             The Prosecution submitted that witnesses before this court are 

 4     protected from prosecution on the basis of anything they say in court by 

 5     Article 19 of this agreement on privileges and immunities.  The 

 6     Prosecution went on to argue that the DRC has ratified this provision as 

 7     domestic law and "therefore there is no prospect of former child soldiers 

 8   being prosecuted on what they ... may say in court here".  (See transcript 

 9     page 7, line 19). 

10             In their written submissions, the Prosecution suggested that this 

11     extends to all witnesses, whatever their age.  (See paragraphs 16 and 19 

12     of the written submissions of this morning). 

13             It is right to observe that the Democratic Republic of Congo 

14     ratified the agreement on privileges and immunities of the 

15     International Criminal Court on the 3rd of July, 2007.  Article 19, 

16     entitled "Witnesses" contains the following: 

17             "1.  Witnesses shall enjoy the following ... immunities ... to 

18     the extent necessary for their appearance before the court for purposes 

19     of giving evidence ... (c) immunity from legal process of every kind in 

20     respect of words spoken or written and all acts performed by them in the 

21     course of their testimony which immunity shall continue to be accorded 

22     even after their appearance and testimony before the court." 

23             Article 26 of the agreement regulates the waiver of such 

24  privileges and immunities and determines that they are "... granted in the 

25  interests of the good administration of justice and not for the personal  
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 1  benefit of the individuals themselves. Such privileges and immunities 

 2   may be waived in accordance with Article 48, paragraph 5 of the Statute 

 3   and the provisions of this article, and there is a duty to do so in any 

 4     particular case where they would impede the course of justice and can be 

 5     waived without prejudice to the purpose for which they are accorded". 

 6     The context of Article 19 within an agreement relating to functional  

 7   immunities and privileges, i.e., as set out by Article 26 of the agreement, 

 8  namely those that are necessary to ensure the good administration of justice 

 9   and not for the personal benefit of individuals, and the explicit wording 

10   of Article 19, paragraph 1, subparagraph (c) of the agreement refers,  

11   that -- that refers to immunity for "words spoken or written and all 

12     acts performed by them in the course of their testimony" leads to the 

13     conclusion that the immunity is not intended to prevent a prosecution in 

14     the home state for crimes previously committed by the witness.  Subject 

15     to a waiver under Article 26, if this agreement is applied by the 

16     criminal courts in the DRC, it will act as a bar preventing the 

17     prosecution from relying on what was said in court -- said in this court 

18     as evidence in any subsequent proceedings.  What it will not prevent is a 

19     prosecution based on other evidence should the identity of the witness 

20     before this court become known. We note that -- no --.   

21      We turn next to the amnesty.  The Prosecution submitted that the 

22     DRC has adopted an amnesty law relating to crimes committed between the 

23     20th of August, 1996, and the 30th of August, 2005, and it is suggested 

24     that this would apply to the witnesses in this trial in the sense that 

25     they would not be susceptible to prosecution on the basis of their 
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 1     testimony once they have returned to that country.  It appears to be the 

 2     position that in order to help achieve national reconciliation during the 

 3   peace process within the Democratic Republic of Congo an amnesty law 

 4 -- (interpretation) -- April 2003, amnesty for war crimes, political crimes 

 5  crimes, published in official gazette special issue of 17th April 2003.was 

 6  adopted by the transitional parliament based on the global and inclusive  

 7     agreement on transition in the Democratic Republic of the Congo  

 8      (See paragraph 8 of the relevant agreement). 

 9             The parties to it included the Government of the Democratic 

10     Republic of the Congo.  However, this provided for amnesties for acts of 

11     war, political and opinion breaches of the law with the exception of war 

12     crimes, genocide, and crimes against humanity.  It appears, moreover, 

13     that in July 2008 another similar amnesty was passed for acts of war and 

14     rebellion in the east of the country committed since July of 2003, but 

15     again excluding war crimes, genocide, and crimes against humanity. 

16             We turn next to the issue of military tribunals.  Whilst adults 

17     can be prosecuted before military tribunals, it appears that under 

18     Article 114 of Loi number 023/2002 of the 18th of November, which relates 

19     to the judicial military code, those under the age of 18 cannot be 

20     prosecuted before military tribunals.  Furthermore, it is those bodies 

21     which retain exclusive jurisdiction, as we understand it, within the DRC 

22     over war crimes, genocide, and crimes against humanity. 

23             The position as regards the International Criminal Court is clear 

24     and can be shortly stated.  Article 26 prevents the Prosecution of those 

25     under the age of 18 at the relevant time and, moreover, appropriate 
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 1     assurances can be provided to witnesses by the Prosecution that they will 

 2     not be prosecuted before this court for anything that they may say in 

 3     evidence.  In relation to Witness one, Ms. Bensouda, on behalf of the 

 4     Office of the Prosecutor, has already given that indication. 

 5   We therefore turn to our preliminary conclusions.  The following, at the  

 6   moment, appears to us to be the position:  In the Democratic Republic 

 7   of Congo, the age of majority remains 16.  For those under that age, the  

 8     1950 decree appears to give the criminal courts authority over delinquent 

 9     minors, with -- which includes the power, where it is considered 

10     appropriate, to imprison.  It has to be said, however, that the position 

11     as regards those under the age of 16 is not at the moment as clear to us 

12     as we would have wished.  Adults can be prosecuted before military 

13     tribunals for genocide, war crimes, and crimes against humanity in the 

14     DRC, but those under the age of 18 are excluded from this jurisdiction. 

15     Each of the amnesties promulgated in the DRC do not apply to war crimes, 

16     crimes against humanity, or genocide. 

17             Article 19 of the agreement on privileges and immunities leads to 

18     the result that a person should not be prosecuted in the DRC on the basis 

19     of what is said in evidence in this court.  Witnesses of any age will not 

20     face prosecution at this court on the basis of the evidence that they are 

21     to give following the relevant undertakings from the Office of the 

22     Prosecutor. 

23             It follows, therefore, that those below the age of 18 at the 

24     relevant time in the DRC cannot be prosecuted for war crimes, genocide, 

25     or crimes against humanity because military tribunals alone have 
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 1     jurisdiction over those crimes and those under 18 are excluded from 

 2     prosecution for those offences before those tribunals.  Those under the 

 3     age of 18 could face prosecution for other offences if they were 16 or 

 4     over at the relevant time or could face delinquency proceedings if they 

 5     were under 16, but in all these cases a prosecution should not be based 

 6     on what witnesses said in this court.  Those over the age of 18 could 

 7     face proceedings before the military tribunals in the DRC for war crimes, 

 8     crimes against humanity, and genocide and any other crimes that they 

 9     reveal, but again, a prosecution should not be based on what they said in 

10     this court. 

11   Drawing all of this together, our current preliminary view is that the only 

12     way that the court can give a truly effective assurance to any of the  

13     witnesses who are to come that they will not be prosecuted for previous 

14     crimes on account of his or her testimony, is to implement Rule 74, 

15     subrule 2 with all of the attendant difficulties that would follow over 

16     the lack of a public trial.  If that conclusion is correct, it seems to 

17     us at the moment that the relevant lawyers must, therefore, provide 

18     appropriate advice to their clients as regards self-incrimination, and 

19     thereafter, they, together with the Victims and Witness Unit, must 

20     consider whether or not it is necessary or appropriate to seek an order 

21     from this court under Rule 74, subrule 2. 

22             I stress once more that those are an expression of what is no 

23     more than a preliminary view.  In a moment, once we have risen, we will 

24     give half an hour for everybody to reflect on what we have said, and we 

25     will invite submissions, and if it is considered that our understanding 
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 1     of the law in any area is incorrect, we would please be -- we would be 

 2     pleased to receive -- suggested corrections and amendments. 

 3             Before we rise, there are two other matters that I would wish to 

 4     raise. 

 5             Mr. Sachdeva, in relation to Witness 38, can I have your 

 6     confirmation that as of the 20th of January of 2009, so a few days ago, 

 7     that witness on that date had not by then arrived in The Hague. 

 8             MR. SACHDEVA:  Mr. President, that's our understanding, yes. 

 9             PRESIDING JUDGE FULFORD:  Can you check it?  You need only come 

10     back to me if it's wrong. 

11             MR. SACHDEVA:  I will, Mr. President. 

12             PRESIDING JUDGE FULFORD:  Thank you.  The other matter I wish to 

13     raise, Mr. Sachdeva, is this, to make sure that I have fully understood 

14     the position in relation to Witness 38:  First of all, he was not one of 

15     the witnesses who -- whose evidence was before the Pre-Trial Chamber at 

16     the confirmation stage.  Is that correct? 

17             MR. SACHDEVA:  Mr. President, it was in summary form only. 

18             PRESIDING JUDGE FULFORD:  In summary form only.  All right. 

19             We have received a number of interviews -- rather, the 

20     transcripts of interviews, that were conducted over a number of days in 

21     March of 2006.  Am I right in understanding that no witness statement has 

22     been taken from Witness 38? 

23             MR. SACHDEVA:  Mr. President, I'll invite Ms. Samson to answer 

24     that question, if I may. 

25             MS. SAMSON:  Thank you, Mr. President.  In fact, that's correct. 
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 1     There's no signed witness statement from Witness 38.  What there is is an 

 2     interview taken under the provisions of Article 55(2), one interview over 

 3     several days, as your Honour has correctly mentioned, and one preliminary 

 4     meeting with the witness taken sometime before that interview. 

 5             PRESIDING JUDGE FULFORD:  I'm going to require some more details 

 6     of this, Ms. Samson.  I'll just read back over the transcript of what's 

 7     just been said.  "There is an interview taken under the provisions of 

 8     Article 55(2)".  Give me a moment. 

 9             Now, those interviews, or that interview, are those the ones that 

10     I've just referred to that occurred in March of 2006? 

11             MS. SAMSON:  Yes, your Honour. 

12             PRESIDING JUDGE FULFORD:  Right.  So he was -- he was interviewed 

13     as a suspect over a number of days in 2006. 

14             MS. SAMSON:  That's correct. 

15             PRESIDING JUDGE FULFORD:  Thereafter, a summary of what he has 

16     said has been compiled, which was put before Pre-Trial Chamber I. 

17             MS. SAMSON:  Yes, your Honour. 

18             PRESIDING JUDGE FULFORD:  And relied on during the course of the 

19     Confirmation Hearing? 

20             MS. SAMSON:  It was relied on, your Honour, by the Prosecution. 

21     At that stage the witness's identity had not been revealed due to 

22     security concerns.  An alternative solution accepted by the 

23     Pre-Trial Chamber was that we could submit a summary under Article 68(5) 

24     in lieu of the statement.  This was disclosed and referred to by the 

25     Prosecution in its submissions during the Confirmation Hearing.  At the 
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 1     end of the day during the Confirmation Hearing decision, the probative 

 2     value of the summaries was considered by the Pre-Trial Chamber to be 

 3     sufficiently low and the summaries themselves were not relied on by the 

 4     Pre-Trial Chamber. 

 5             PRESIDING JUDGE FULFORD:  And that summary has been disclosed 

 6     clearly, therefore, to the Defence. 

 7             MS. SAMSON:  Yes, your Honour, prior to the Confirmation Hearing. 

 8             PRESIDING JUDGE FULFORD:  As a matter of convenience, it would be 

 9     of assistance to us if somebody from your team could immediately make 

10     that summary available to us. 

11             MS. SAMSON:  We will do so, your Honour. 

12  PRESIDING JUDGE FULFORD:  Thank you.  Now, the interviews were back in 2006, 

13   Ms. Samson.  Can I inquire why since that date no witness statement has 

14   been taken from the witness once he moved, in the view of the Prosecution, 

15     from suspect to witness, with two -- which would have given two 

16     advantages, potentially.  One would have been to draw together in 

17     appropriate narrative form all of the facts and matters which the 

18     Prosecution are suggesting are true and which are to be relied upon 

19     during the course of his evidence before this court.  The second 

20     advantage is that the witness statement would have contained a solemn 

21     declaration that the witness realises that if anything is stated in the 

22     witness statement which is wilfully untrue, he potentially faces 

23     penalties. 

24             Now, can I inquire as to why that step was not taken with this 

25     witness. 
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 1             MS. SAMSON:  Thank you, your Honour.  In fact, the Office of the 

 2     Prosecutor does not currently go back to witnesses who have been 

 3     interviewed as -- under Article 55(2) in order to then take written 

 4     statements, generally.  We can be guided, however, by your Honour's 

 5     submission today. 

 6             However, this particular witness also -- 

 7             PRESIDING JUDGE FULFORD:  Judges don't make submissions, 

 8     Ms. Samson. 

 9             MS. SAMSON:  Yes, your Honour.  By your guidance today. 

10             However, this particular witness did sign a statement of limited 

11     use at the time of his interview in 2006, and at that time he was made to 

12     understand that the evidence he was giving was to be truthful, and if it 

13     weren't truthful then the evidence given during the course of his 

14     interview could be used by the Office of the Prosecutor in a proceeding 

15     potentially against him. 

16             PRESIDING JUDGE FULFORD:  Now, you've described something with a 

17     particular technical precision, "a statement of limited use."  What is a 

18     statement of limited use, Ms. Samson? 

19    MS. SAMSON:  Yes, your Honour.  Perhaps it's a term that's used more 

20     specifically by the Office of the Prosecutor so I can explain it. It is 

21     a procedure that is envisioned in the Statute under Article 54(3)(d). 

22     It is one, and I will read, if it can be of assistance, 

23     that:  "The Prosecutor may," and I quote 54(3)(d), "enter into such 

24     arrangements or agreements not inconsistent with this Statute as may be 

25     necessary to facilitate the cooperation of a State, intergovernmental 
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 1     organisation, or person."  And what the office has done is created a 

 2     standard form for which -- for use during an investigation of this nature 

 3     in which a witness can be given a limited assurance that the evidence 

 4     they give will not be used against them in an ICC proceeding so long as 

 5     they are being truthful.  And if the office, upon further investigation, 

 6     determines that the information provided has not been truthful, then the 

 7     agreement is void. 

 8             And this, your Honour, has also been disclosed to the Defence and 

 9     included in packages provided to the Chamber, but we can certainly 

10     provide you with the more specific registration number for your 

11     convenience. 

12             PRESIDING JUDGE FULFORD:  Please.  It's inappropriate for us to 

13     deal with this now, Ms. Samson, but I think it is probably going to be 

14     necessary for us, in the near future, to revisit the area as to whether 

15     or not it is appropriate for former suspects, those who have been 

16     interviewed when they potentially faced criminal prosecutions themselves, 

17     to be re-categorised by the Prosecution as witnesses of truth to be 

18     relied upon before a Chamber without taking a witness statement in which 

19     what is said to be the truth is set out in narrative form with an 

20     appropriate solemn undertaking at the end that the witness declares that 

21     everything that they have set out in the statement is true and they 

22     understand that there could be penalties if they have wilfully stated in 

23     it something which is untrue. 

24             Now, I don't ask for detailed submissions now.  I simply put down 

25     a marker that in due course we will come back to this issue.  And from 
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 1     the point of view of us being able to understand the evidence that is to 

 2     come today, it has been incredibly difficult to work out from those 

 3     interviews back in March 2006, presented inevitably in question and 

 4     answer form where topics change, questions get interrupted, answers get 

 5     interrupted, the narrative moves about, to understand exactly what it is 

 6     that the Prosecution are going to seek to rely on as regards this witness 

 7     when he comes to give evidence. 

 8             Now, we're not saying don't call him, not at all, but it has not 

 9     made our life in any sense easy, Ms. Samson.  But no matter, we will come 

10     back to this at a later stage.  Thank you very much for your help so far. 

11             We will rise, then, until 20 to 11.00, when we will then ask for 

12     submissions in relation to the preliminary indications we have given. 

13             Maitre Mabille. 

14             MS. MABILLE (interpretation):  Excuse me, your Honour.  Might it 

15     be appropriate that I address the Chamber at this point in proceedings 

16     regarding our concern about a loss in translation? 

17             PRESIDING JUDGE FULFORD:  Maitre Mabille, let's see if we can 

18     deal with all preliminary issues in one go, so please now set out your 

19     concerns. 

20   MS. MABILLE (interpretation): Our concerns give rise to two requests and  

21   one observation. Our two requests are as follows: You have received a  

22   report, because in the wake of the hearing on Tuesday -- or, rather,  

23   Wednesday, we spent three and a half hours with the translators and the  

24 Registry to check the translation of what had been said. We did this because  

25  our client had provided with - us with certain information, and we wanted  
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 1   to check with the translators that the information provided by our client, 

 2     bearing in mind that none of us speak the language that was spoken by the 

 3     witness, were indeed valid. 

 4             In the wake of this check, we realized that there were whole 

 5     sentences which had not been translated.  It was thus not a problem of 

 6     interpretation but a problem of sentences not being translated, and these 

 7     sentences, phrases strike me as being important.  Thus the request being 

 8     made by the Defence at this point in the proceedings is that an official 

 9     version of the translation of the five phrases that were, let us say, 

10     insufficiently translated be issued.  This is our first request. 

11             Now, my second request, and I regret that I need to request -- 

12     make this request of the Chamber, however, when we listened to the 

13     translation, one complete sentence was said by the witness, and the 

14     translator indicated to the Chamber and to us all, "I have not heard this 

15     sentence," and this is clearly reflected in the transcript. 

16             In listening to the tape with the Court Officer, we noted that 

17     the witness had indeed said the sentence.  At that point in time I was 

18     told that that point could not be included in the transcript because the 

19     translator had said that he had not heard the sentence, and so we find 

20     ourself with a paradox.  It is no longer the truth of what the witness 

21     said that appears in the transcript but, rather, that which was 

22     apparently heard or apparently not heard by the translator. 

23             Now, I am told that this particular point was not covered by the 

24     report because it is a matter which -- where it lies upon the Defence to 

25     bring the matter to the Chamber.  Now, I'm hoping that my view is shared 
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 1   by others, and that is that the translation should fully and faithfully  

 2  render what the witness may have said, because otherwise, quite frankly, we 

 3  are never going to arrive at a satisfactory outcome. I would therefore 

 4     request that this sentence be reincorporated, but also that the principle 

 5     be recognised that just because the translator may not have heard 

 6    a sentence it does not mean that that sentence cannot appear 

 7     in the transcript. 

 8             Now, I've been told that the Chamber needs to make a ruling on 

 9     this, and I'm sorry to have to bring the matter before the Chamber. 

10             My third point is an observation of a general nature.  I 

11     understand, and of course we've had the demonstration of this this week, 

12     I understand the difficulties that each of us may have in adapting to 

13     this procedure.  Each section has had to make great efforts, and I am not 

14     seeking to attribute responsibility.  I simply would say that the Defence 

15     believes that we must all be able to work with confidence that the 

16     translation is complete and is faithful.  I do not -- I would not want it 

17     to be -- or for the burden of proof to be on the Defence to ensure that 

18     it is. 

19    Now, I spent three and a half hours on this exercise to re-examine perhaps 

20    one hour of re-transcription, and I would certainly not want to have to do  

21   so  more often in the future and to return to the Chamber for similar 

22     matters.  I think that this should not be a burden which we carry, 

23     otherwise I will need to ask my client to be extremely attentive and to 

24     alert us. 

25             In any case, what is truly troubling to me is that we -- it has 
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 1     been explained that the witness needs to be -- spoke in very low tones 

 2     and it was difficult to hear him.  However, our client was able to 

 3     provide us with information that he had heard, and when we compared -- we 

 4     brought it before the Court Officer and to the translators, they agreed 

 5     that the translation provided to us by our client was correct. 

 6             What I mean to say is quite simple, that we need to have a 

 7     solution, but we need rapidly to have a solution because these were 

 8     important elements of the testimony. 

 9             Thank you, Your Honour. 

10             PRESIDING JUDGE FULFORD:  Maitre Mabille, we are grateful to you. 

11     The solution in principle, although its implementation may be more 

12     difficult, but the solution in principle, I think, is relatively easy. 

13             Point one:  The interpreters must interpret what is said.  They 

14     should not provide summaries of what is said, but they must interpret 

15     each word that is used to the best of their ability.  So it must be full 

16     and not partial. 

17             Second, if there are disagreements emanating from any quarter as 

18     regards the interpretation that has been given by the official court 

19     interpreters, those disagreements need to be investigated and resolved. 

20             Third, if an interpreter has not heard something but on listening 

21     to the tape it is possible to hear what the witness says, then those 

22     portions must be included at an appropriate stage in the official 

23     transcript.  And to the extent, Maitre Mabille, that, as we go along, you 

24     need orders in that regard, subject to us being able to reach a firm view 

25     as to what was said, they will be forthcoming from the Chamber. 
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 1             Why I say this may be difficult in implementation is that 

 2     undoubtedly there will be occasions when the accused will hear something 

 3     coming from the witness when he disagrees with what the interpreters have 

 4     said.  That happens in international courts, it happens in national 

 5     courts, and one has to deal with that situation sensibly as and when it 

 6     arises. 

 7             The request that we would make of you is that you distinguish, as 

 8     I'm sure you will, between what are considered to be minor problems with 

 9     interpretation where the sense is not in any real way affected and major 

10     difficulties as they're believed to be over interpretation.  Where there 

11     is a major difficulty which affects the sense of what a witness is saying 

12     and particularly if it will impact on the questions that you are going to 

13     ask, then it is necessary for it to be raised at the time so that it can 

14     be resolved.  Where they're more minor, hopefully they can be resolved 

15     once the Bench has risen by means of sensible discussions between the 

16     relevant parties and the interpreters. 

17             Now, Maitre Mabille, that is the suggestion from the Bench.  At 

18     the moment I think it's as good a reassurance as we can provide you with, 

19     but we are understanding of the inevitability that this from time to time 

20     will arise.  In my experience, it always does. 

21             MS. MABILLE (interpretation):  Your Honour, the Defence shares 

22     entirely your view.  Translation problems arise in other courts also, and 

23     we have understanding for that.  However, I would like to return to this 

24     matter before the Chamber.  This is not a minor problem.  There are five 

25     points at which there is an important loss in meaning, and therefore I 
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 1     hope that the Chamber will issue a decision on our first request and that 

 2     there be a reading in public of the correct version of the testimony. 

 3     And -- however, on my second request regarding the missing sentence, 

 4     there you have answered me fully.  Thank you. 

 5             PRESIDING JUDGE FULFORD:  Once we've satisfied ourselves that 

 6     there have been the mistakes in interpretation that you've referred to, 

 7     Maitre Mabille, I'm sure we will be in a position speedily to have the 

 8     official record appropriately amended. 

 9             There is a short oral decision that needs to be given in relation 

10     to Witness 38 before we adjourn. 

11             The Prosecution filed a confidential request for protective 

12     measures for Witness 38 on the 21st of January, 2009.  This was notified 

13     to the Defence and the legal representatives in document 1639.  A public 

14     redacted version of the request was filed on the 23rd of January, 2009, 

15     document 1643.  The Defence filed a response on the 26th of January, 

16     document 1648.  And in addition to responding to the Prosecution's 

17     request for protective measures, the Defence in their filing objected to 

18     the fact that the Prosecution contacted Witness 38 on the 20th of 

19     January, 2009, emphasising that once the familiarisation process starts, 

20     the party calling the witness is barred from having contact with him or 

21     her and that any question concerning the witness's security should be 

22     dealt with by the Victims and Witnesses Unit. 

23             Limited additional oral submissions were made on the 29th of 

24     January 2009. 

25             Witness 38, who is not in the ICCPP, is said to have received 
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 1     threats in the past as a result of his cooperation with the Office of the 

 2     Prosecutor.  He is currently concerned about his position if he testifies 

 3     publicly, although he has made clear that he will give evidence even if 

 4     this current application is refused. 

 5             The Chamber has a statutory obligation under Article 68 to 

 6     protect the safety, physical and psychological well-being, dignity and 

 7     privacy of witnesses.  Under Rule 87, the Chamber may order measures to 

 8     protect a witness following an application, a request, or on its own 

 9     motion. 

10             The special measures requested here, which are anonymity 

11     vis-a-vis the public, along with image and voice distortion, are 

12     specifically provided for in Rule 87, subrule 3 (a) to (d). 

13             The Defence, who know the name of this witness and who will see 

14     his face and hear his true voice, oppose this application on the basis 

15     that it is insufficiently justified and that the proposals are in breach 

16     of the fundamental principle, the proceedings should be public. 

17             Given the allegations of past threats, the current and long-term 

18     instability in the DRC and the present apprehensions of the witness, the 

19     Bench is persuaded that these measures are appropriate and most 

20     particularly because of the real risks that this witness will face if it 

21     becomes well known that he has given evidence against the accused in this 

22     trial.  The Defence are fully aware of his identity, and accordingly, the 

23     accused's fair trial rights are not in any real sense undermined.  The 

24     restriction as regards the public is in our view necessary and 

25     proportionate. 
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 1             Furthermore, we have received reassurance this morning that when 

 2     the Prosecution contacted the witness on the 20th of January, 2009, he 

 3     was then still not in The Hague.  That means that in accordance with our 

 4     decision in relation to witness proofing and familiarisation, the process 

 5     of familiarisation had not started.  The cut-off point is the moment when 

 6     the witness arrives in The Hague. 

 7             Therefore, on the basis of the information before us, we are 

 8     unable to find that there is any fault to be levelled at the Prosecution 

 9     on account of their contact with the witness on the 20th of January.  The 

10     application is, therefore, in all the circumstances granted. 

11             We'll rise and sit again at 11.00. 

12             COURT USHER:  All rise. 

13             Recess taken at 10.27 a.m. 

14             On resuming at is 11.02 a.m. 

15             COURT USHER:  All rise.  Please be seated. 

16             PRESIDING JUDGE FULFORD:  Mr. Diakiese, I'm going to turn to you 

17     first if I may.  On the basis of the preliminary views that we set out 

18     earlier, are there any observations that you would wish to make? 

19             MR. DIAKIESE (interpretation):  At this stage no, Mr. President. 

20             PRESIDING JUDGE FULFORD:  Can I ask whether any of the other 

21     lawyers from the Congo have any observations to make as regards the 

22     summary that I provided, because I'm deeply conscious that we have 

23     trespassed on the field of Congolese law, and I would be very grateful if 

24     there are any contrary views to the position that we set out. 

25    MS. BAPITA (interpretation):  Mr. President, I can assure you that we have 
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 1     all reflected together, and Mr. Diakiese submitted the points arising,  

 2     so I don't have anything else to say. 

 3             PRESIDING JUDGE FULFORD:  Ms. Massidda, anything from you? 

 4             MS. MASSIDDA:  No, your Honour.  We -- we'll try to implement the 

 5     decision.  At this point in time we have no comments on the preliminary 

 6     view of the Chamber.  Thank you. 

 7             PRESIDING JUDGE FULFORD:  Thank you very much. 

 8             So, Mr. Sachdeva, you. 

 9             MR. SACHDEVA:  Mr. President, similarly, nothing of substance. 

10     However, I do refer your Honours to footnote 2 in the -- in the -- if I 

11     may call it a filing  that was relayed today, and simply to say that the 

12     Prosecution is continuing its consultations with the authorities in the 

13     DRC and should we receive further information we will provide that to the 

14     Court. 

15             PRESIDING JUDGE FULFORD:  Mr. Mabanga, I must now turn to you. 

16     The Chamber during the course of the very early part of next week will 

17     deliver a concluded view on this issue which is likely to be broadly in 

18     accordance with what we've set out, but we've got to discuss this further 

19     between ourselves particularly as regards those under the age of 18. 

20     What we need to focus on today is the position of somebody who is over 18 

21     who is coming to give evidence. 

22             In light of the lack of submissions on the general propositions 

23     that we advanced, I think, therefore, that we can say with some 

24     confidence that the position as regards this witness who is to be called 

25     next is that as an adult he can be prosecuted, certainly theoretically, 
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 1     before the military tribunals in the DRC for crimes -- for crimes 

 2     involving either genocide, war crimes, or crimes against humanity.  The 

 3     amnesties that are in existence do not apply to those crimes.  Article 19 

 4     of the agreement on privileges and immunities leads to the result that he 

 5     should not be prosecuted in the DRC on the basis of anything that he says 

 6     in evidence in this court, and he can face prosecution for any other 

 7     crimes beyond genocide, war crimes, and crimes against humanity so long 

 8     as, once again, that prosecution in the DRC is not founded on anything 

 9     that he says during the course of his testimony in this court. 

10             Now, if that accords with your understanding of the law, if it 

11     does, and of course bearing in mind that effectively the Office of the 

12     Prosecutor has said that he will not be prosecuted in this court for 

13     anything that he says during the course of his evidence, and I turn to 

14     Ms. Bensouda to ensure that that is correct.  It is, thank you. 

15             Could you now, please, acting as an independent lawyer, give him 

16     advice in relation to Rule 74, and in giving that advice to him could you 

17     please ensure that you do not, as it were, engage in a practice that this 

18     court has said shouldn't happen, which is effectively a form of coaching 

19     of the witness prior to giving their testimony.  It is highly likely that 

20     you may have to discuss the evidence that he is going to give, but what 

21     shouldn't happen is that he is in any way coached in relation to the 

22     evidence that he may give in this court.  I'm sure you can understand the 

23     difference.  You can discuss the subject matter but not rehearse in any 

24     way. 

25      Now, is this a reasonable request for us to make of you together with 
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 1     you reminding him that he has an obligation in this court to tell the 

 2     truth?  Can we ask you to undertake that?  Good.  Thank you very much. 

 3             MR. MONGA MABANGA (interpretation):  That's right, Mr. President. 

 4             PRESIDING JUDGE FULFORD:  Am I right in assuming that the witness 

 5     is close to this court?  Good. 

 6             I would hope that this won't take longer than half an hour, 

 7     Mr. Mabanga.  Can I -- can we say in the first instance -- 

 8             MR. MONGA MABANGA (interpretation):  Thirty minutes is a 

 9     reasonable time limit, Mr. President. 

10             PRESIDING JUDGE FULFORD: Good. Unless we 

11     hear from you, we'll sit again to commence this witness's evidence at 

12     20 to 12.00.  Good.  Thank you very much. 

13             So unless we hear anything to the contrary, we will make 

14     provision, therefore, for the witness to be available to come into court 

15     to start at 20 to 12.00.  Thank you very much. 

16             COURT USHER:  All rise. 

17             Recess taken at 11.11 a.m. 

18             On resuming at 11.45 a.m. 

19             COURT USHER:  All rise.  Please be seated. 

20             PRESIDING JUDGE FULFORD:  Then let the witness please be brought 

21     into court.  No, no. 

22             *(Closed session) Reclassified as Open session 

23             (The witness entered court) 

24             WITNESS:  WITNESS DRC-OTP-WWWW-0038 

25             (Witness answered through interpreter) 
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 1             PRESIDING JUDGE FULFORD:  The witness is now in court.  Good 

 2     morning.  Thank you very much for coming.  We shall now go into public 

 3     session so that the witness can take the oath. 

 4             (Open session) 

 5             PRESIDING JUDGE FULFORD:  I'm sorry.  Thank you. 

 6             THE WITNESS (interpretation):  I solemnly declare that I will 

 7     tell the truth, the whole truth, and nothing but the truth. 

 8             PRESIDING JUDGE FULFORD:  Thank you very much.  We're now in 

 9     public session.  The next witness who I, for the moment, am going to 

10     refer to as Witness 38 is in court. 

11             Sir, I'm afraid you took the oath just now, but I'm going to have 

12     to ask you to take it again now that we're properly in public session. 

13     Could you read the words from the card that are in front of you.  Thank 

14     you very much. 

15             THE WITNESS (interpretation):  I solemnly declare that I will 

16     tell the truth, the whole truth, and nothing but the truth. 

17             PRESIDING JUDGE FULFORD:  Thank you very much indeed.  I'm now 

18     going to have to explain that -- and this may seem slightly strange, but 

19     we're now going to have to have the blinds down again for a moment so 

20     that you can formally identify yourself in court.  So please don't say 

21     anything for the moment.  We're now going to go back into private session 

22     so that the witness can identify himself.  So back into private session, 

23     please. 

24             *(Private session) Reclassified as Open session 

25             PRESIDING JUDGE FULFORD:  No, no, please.  Sorry.  We're now in 
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 1     private session. 

 2             Mr. Sachdeva, you can now deal with the identifying matters in 

 3     relation to this witness.  And can I suggest, and this is only a 

 4     suggestion, it's a matter entirely for you, that rather than referring to 

 5     this and other witnesses as Mr. Witness, there may be another pseudonym 

 6     or expression that can be used which is perhaps slightly friendlier. 

 7             MR. SACHDEVA:  Thank you, Mr. President. 

 8             Questioned by Mr. Sachdeva: 

 9        Q.   Sir, I'm just going to explain before we start that my name is 

10     Mr. Manoj Sachdeva, and I'm a member of the Prosecution, and I'm going to 

11     be asking you some questions today.  Do you understand that? 

12        A.   Yes, I understand you very well, but I would like you to 

13     authorise me to speak in French, because my French is better than my 

14     Swahili. 

15        Q.   Sir, you can speak in any language that you desire.  It's very 

16     important that what you say is properly recorded in this courtroom, so 

17     whatever language is comfortable for you, please speak in that language. 

18        A.   I understand you very well, but I am comfortable speaking French, 

19     but if you prefer for me to use Swahili, I will speak Swahili. 

20        Q.   That's fine, sir.  Whatever you're feeling comfortable with. 

21             Now -- 

22             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, if I can just intervene. 

23     If the position is that the witness is equally comfortable in Swahili or 

24     French, then it may be preferable if the witness speaks in French.  So 

25     can we establish that? 
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 1             I'm going to address you directly, sir.  Are you as happy 

 2     speaking to us in French as you are speaking in Swahili? 

 3             THE WITNESS (interpretation):  I would like to speak in French. 

 4             PRESIDING JUDGE FULFORD:  French it is, Mr. Sachdeva. 

 5             MR. SACHDEVA:  Thank you, Mr. President. 

 6        Q.   Sir, as I explained a moment ago, it's very important for your 

 7     evidence to be properly recorded, so if you don't understand me or if you 

 8     want me to repeat the question, please tell me.  Do you understand that? 

 9        A.   Yes. 

10        Q.   So firstly I want to talk about you and your personal background. 

11     Can you please state your full name. 

12        A.   My name is (Redacted). 

13        Q.   When were you born? 

14        A.   I was born in 1984 in (Redacted). 

15        Q.   And forgive me for my pronunciation, but is your father's name 

16     (Redacted)? 

17        A.   Sorry? Are you referring to my father’s name? 

18        Q.   Can you please tell the Court your father's name. 

19        A.   My father's called (Redacted). 

20        Q.   And your mother's name, please? 

21        A.   My mother's called (Redacted). 

22        Q. May I ask you, sir, did you go to the primary school in (Redacted)? 

23        A.   Yes, I completed my primary education in (Redacted). 

24             MR. SACHDEVA:  Mr. President, at this stage we can move into open 

25     session. 
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 1             PRESIDING JUDGE FULFORD:  Good.  As a point of general procedure, 

 2     Mr. Sachdeva, having seen how matters evolved on Wednesday, although I 

 3     think it would be inappropriate to ask the Defence to deal with private 

 4     matters at the same time as the Prosecution, if there are private matters 

 5     that can be put together then that would be useful rather than moving 

 6     rather artificially between public and private session with the blinds 

 7     going up and down, which may be destabilising for the witness and very 

 8     odd for the public. 

 9             You needn't think quickly now as to whether there are other 

10     matters that need to be dealt with, but for the future could we bear this 

11     in mind. 

12             MR. SACHDEVA:  Absolutely, Mr. President, and I am very mindful 

13     of that. 

14             PRESIDING JUDGE FULFORD:  Good.  Excellent.  Let me now explain 

15     to the witness. 

16             Sir, we're now going into public session so that the public will 

17     be able to hear what is taking place in court.  So if you could just 

18     pause for a moment. 

19             And can we please now return to public session. 

20             (Open session) 

21             PRESIDING JUDGE FULFORD:  Good.  Please carry on, Mr. Sachdeva. 

22             MR. SACHDEVA:  Thank you, Mr. President. 

23        Q.   Sir, before I start asking you further questions, I just want to 

24     inform you that upon your behalf the Prosecution applied for protective 

25     measures and the Chamber has granted those measures, and therefore nobody 
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 1     outside this courtroom knows your identity.  Do you understand that? 

 2        A.   Yes, I've understood that very well. 

 3        Q.   Sir, let's talk about yourself and your experience.  Is it right 

 4     that you joined Kabila's army in 1997? 

 5        A.   Yes. 

 6        Q.   How old were you when you joined that army? 

 7        A.   At the time I was 13 years old. 

 8        Q.   What was that army called? 

 9        A.   The army was called AFDL. 

10        Q.   What was your role in that army?  What did you do? 

11        A.   I was a soldier, a soldier of a rank -- a soldier in the ranks. 

12        Q.   Were you trained in anything? 

13        A.   No. 

14        Q.   Were you armed while you were in the army for that one year? 

15        A.   Yes. 

16        Q.   What weapons did you personally have? 

17        A.   An AK-47. 

18        Q.   How long did you spend with Kabila's army? 

19        A.   It was just from '97 in March, and I left in November of '97. 

20        Q.   And why did you leave? 

21        A.   Because Kabila said to disarm all the child soldiers and to have 

22     them return to school. 

23        Q.   And, sir, is that what you did?  Did you return to school? 

24        A.   Yes, it is. 

25        Q.   And can you tell the Court what type of school that was? 
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 1        A.   It was secondary school, ITI de Bangu. 

 2        Q.   How long were you there in that school? 

 3        A.   From '97 to '98, one school year. 

 4        Q.   And when you left that school what did you do? 

 5        A.   In '98 when there was the war in Mambu  

 6     There was a civil war, we fled to Bunia and I continued secondary school  

 7     in Bunia. 

 8        Q.   How long were you in the secondary school in Bunia? 

 9        A.   I just began secondary school in Bunia again in Institute 

10     Ujio Wa Heri until 2001. 

11        Q.   In 2001, what did you do? 

12        A.   In 2000 I joined the UPC, the army of the UPC. 

13        Q.   Now, I'm going to ask you some questions about the UPC, but first 

14     can I ask you, sir, how long did you remain in the UPC? 

15    A. I can say from 2001 to 2005, because we began in 2001, 2002, 2003. In  

16   2003 the French came.  They told us to leave the town of Bunia.  We went to 

17  Centrale, and I returned to Bunia with all of my weapon and uniform.  I hid  

18    it in the house, and I began secondary school in 2003. 

19        Q.   Thank you for that, sir.  I will get back to those details in a 

20     moment, but as I said, I want to talk about the UPC.  Do you know what 

21     the UPC stands for? 

22        A.   Yes.  At the time we would say UPC/RP, Union of the Congolese 

23     Patriots, dash, Reconciliation and Peace. 

24        Q.   Did the UPC have a leader, and if it did, do you know who that 

25     was? 
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 1        A.   Yes.  The president was Mr. Thomas Lubanga, and the Chief of 

 2     Staff was Kisembo.  The Chief of General Staff was Kisembo, and I know 

 3     Bosco as commander of operations, Bosco Ntaganda.  There was Chief Kahwa 

 4     who was the Minister of Defence, and there were other people with officer 

 5     grade. 

 6        Q.   You say there were other people with officer grade.  Are you able 

 7     to recall their names? 

 8        A.   Yes.  There was the staff of the military staff.  There were G1s, 

 9     G2s, G3s, G4s, and G5s.  We had G4, Papy, who was in charge of logistics. 

10     There were G5s, Lobho, I think, Lobho.  There were G3s and others. 

11        Q.   Witness, thank you.  Unfortunately, I'm not too familiar with all 

12     the terminology that you're using so perhaps you can help the Court a 

13     little bit.  The -- you mentioned G3s and G4s.  What -- what does that 

14     denote?  What department does that denote, if it does at all? 

15  A. G3 was the chief of staff in charge of operations, so the commander in 

16  charge of operations, which was Bosco. The G4 was the chief of staff who was  

17     responsible for feeding soldiers, and logistics. There was a G5 who was  

18     responsible for relations between soldiers and civilians.  The G2 who was  

19     responsible for intelligence.  The G1 was responsible for administration. 

20        Q.   The G2s you mentioned, intelligence, while you were there who was 

21     the -- was there a commander of that unit?  Who was the commander of the 

22     intelligence unit? 

23        A.   The person responsible for intelligence? 

24        Q.   Yes, please, if you know the name. 

25        A.   I only know the person responsible for intelligence in our 
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 1     brigade.  That was the S2 Pigwa. 

 2        Q.   Very well.  Thank you.  And you mentioned the G4, the operations. 

 3     Do you know who the commander of operations was? 

 4        A.   The G3.  The G3 was responsible for operations, and that was 

 5     General Bosco Ntaganda. 

 6        Q.   Excuse me.  I'm getting my numbers mixed up.  Thank you for that 

 7     clarification.  Now, I want to ask some more questions about the 

 8     structure of the UPC.  Can you describe to the Court generally how the 

 9     UPC was structured? 

10  A.   There was the president of the UPC, Mr. Thomas Lubanga.  Then there was  

11   the chief of the General Staff, General Kisembo.  There were ministers. 

12 I only know the ministers. I don't know what they were responsible for. There 

13 was Professor Itubi (phoen) and a large number of other ministers with which 

14   I'm not so familiar.  There were generals. The army leaders reported to the 

15     generals. In the staff there were generals, brigade generals such  

16      as our colonel. Our colonel was colonel – there were colonels, 

17  our colonel was called, the colonel, there were colonels, as I was saying. 

18        Q.   You mentioned -- a moment ago you mentioned brigade generals. 

19     How many brigades were there within the UPC, if you know that? 

20        A.   I don't know the exact number of brigades. 

21        Q.   Can you tell the Court whether it's one, two, more than two, more 

22     than ten?  If you can. 

23        A.   I know that there was our brigade.  There was the brigade of 

24     Jerome Kakwavu.  There was the brigade of Alex and a lot of other 

25     brigades.  In Mahagi and in other places there were several brigades.  I 
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 1     don't know the exact number of brigades. 

 2        Q.   That's fine.  And in your experience, how many soldiers would 

 3     comprise a brigade in the UPC? 

 4        A.   Well, I don't think that we were aligned on an exact number for a 

 5     brigade.  A brigade might be 500, 700, or 1000 soldiers.  I don't think 

 6     that there was a rule on that, but there were very clear structures. 

 7     There were brigades with majors, commanders, lieutenants, and captains. 

 8     There was a very clear structure. 

 9        Q.   And in terms of the military hierarchy, beneath a brigade what 

10     would the UPC have in terms of its structure? 

11   A. As I said, there was the brigade commander, then there was the deputy 

12   brigadier.  And the brigade was made up of majors, that is, commanders of 

13     the battalions.  And each -- or a brigade was made up of three 

14  battalions, so there were three battalion commanders in each brigade. And in  

15  each brigade, each battalion there were three companies.  Each battalion had 

16     three companies, and each company had three -- each company -- there were 

17     three companies in each battalion, and each company had three 

18     lieutenants, and each lieutenant had three sections. 

19        Q.   And again I'm going to ask you, albeit generally, how many 

20     soldiers comprised a battalion? 

21    A.   In a battalion there can be at least 400 soldiers.  As there was  

22   no strict rule on that, there might be more soldiers.  You might even have 

23     700 soldiers in a battalion. 

24        Q.   Could there be more soldiers in a battalion than in a brigade? 

25        A.   No. 
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 1        Q.   Sir, what was -- what was your role, actually, when you were in 

 2     the UPC?  Were you in a battalion?  Were you in a brigade? 

 3        A.   I was in a brigade.  But those of us who were trained in Rwanda 

 4     were in the special forces. 

 5        Q.   You said, "Those of us who were trained in Rwanda."  Do I take 

 6     it, then, that you were trained in Rwanda? 

 7 A.   Yes, in 2002.  From September 2002 to November 2002 I underwent military 

 8   training in Rwanda.  We were sent by the UPC for military training. 

 9     Q.   Very well.  I'm going to again ask you some more detailed 

10     questions on that, but I'd like to take you back to the structure as you 

11     were describing to the Court.  You've told the Court that there were up 

12     to 700 people in brigades and also in battalions.  I want to ask you, 

13     were those people or soldiers, were they adults? 

14        A.   We were all mixed: adults and children. 

15        Q.   When you say "children," and given your time in the UPC, are you 

16     able to say whether those children were under the age of 15? 

17        A.   Yes.  There were children of less than 15 years of age. 

18        Q.   And, sir, may I ask you how do you know that? 

19  A.   Because I was in the brigade.  I saw children, and even in Mongbwalu, 

20  when I was in Mongbwalu.  There were four of us brigade commanders who had     

21   to do the last military training. There were child soldiers who were  

22   trained in Mongbwalu, and 

23     I was also involved in the -- the last training of soldiers in Mongbwalu. 

24        Q.   In terms of the ages, sir, you mentioned under the age of 15. 

25     While you were being trained in Mongbwalu - excuse my 
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 1     pronunciation - Mongbwalu, are you able to tell the Court the ranges of 

 2     the ages?  Were there children of 10 years old?  Were there children of 

 3     12 years old?  If you're able to give any clarification to the Court that 

 4     would be welcomed. 

 5        A.   There were children of 13, 14, 15, 16 years of age.  There were 

 6     many of them. 

 7        Q.   When you say "many of them," are you able to give a percentage in 

 8     terms of the total number of soldiers in the UPC? 

 9        A.   I cannot estimate the number, but I know that there were child 

10     soldiers. 

11        Q.   These child soldiers that you've told us, from what you can 

12     recall and in your experience, what were their duties in the UPC? 

13        A.   These children were more used as bodyguards, that is to say 

14     escorts. 

15        Q.   And amongst the children that you speak about, were there also -- 

16     well, did they comprise girls and boys or just boys? 

17        A.   There were boys and girls. 

18        Q.   You said escorts and bodyguards.  Escorts and bodyguards to whom? 

19        A.   For the commander, that is to say of several commanders.  The 

20     commanders preferred children to children -- to adults. 

21        Q.   Do you know why that was the case? 

22        A.   In my opinion, it was because the children were fearless and they 

23     did not ask much of the commanders. 

24  Q. Now, earlier on you mentioned some names.  You mentioned Mr. Kisembo. You 

25   mentioned Bosco Ntaganda. You mentioned Chief Kahwa. Did they have children 
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 1    under the age of 15 as bodyguards and escorts? 

 2  A. Yes. In the brigades, the bodyguards of General Kisembo, when we had fled  

 3  the Ugandans, on the roads towards Watsa, he had gathered three  

 4     or six or more of those children.  I don't know the exact number.   

 5  He had gathered them to be in his corps. 

 6        Q.   And how about Chief Kahwa? 

 7        A.   Chief Kahwa was the Minister of Defence.  Chief Kahwa was the 

 8     Minister of Defence when the UPC took Bunia, but before that I knew him 

 9     to be a trainer in the Mandro training camp.  He was responsible for 

10     training all the soldiers of the UPC in the Mandro training camp. 

11        Q.   I'm just going to ask you one question about the -- the 

12     bodyguards and the children as bodyguards.  What would typically be there 

13     role while bodyguards -- while being bodyguards? 

14        A.   Well, they were responsible for watching over the commander, 

15     ensuring the security of his residence, and if you had to see 

16     the commander, you had to go through the children and other 

17     bodyguards who were there.  And when he goes to war, the children will  

18  act as his bodyguard and will move around with him wherever he went. 

19        Q.   How were these children dressed?  Were they in civilian or 

20     military attire? 

21        A.   The children wore military uniforms. 

22        Q.   Did they carry arms? 

23        A.   Yes, all soldiers of the UPC carried arms. 

24        Q.   Excuse me, sir.  Earlier on in your answer you talked about 

25     Mandro, and you said that Mandro was a training camp.  Apart from Mandro, 
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 1     were there other camps that trained soldiers in the UPC? 

 2        A.   Yes.  There were training camps in Bule -- a training camp in 

 3     Bule, another training camp in Mongbwalu.  There were several training 

 4     camps.  Others were in companies, but for the issue of weapons, all the 

 5     soldiers had to come to Bule or go to Mandro or Mongbwalu. 

 6        Q.   And, sir, where were the main -- or the headquarters, if you 

 7     like, of the UPC? 

 8        A.   The headquarters of the UPC was in Bunia. 

 9        Q.   You mentioned some time ago that the leader of the UPC was 

10     Thomas Lubanga.  Do you know where Thomas Lubanga would be while you were 

11     at the UPC? 

12        A.   He was in his residence in Bunia. 

13        Q.   Do you know how far his residence or, shall I say, Bunia was from 

14     Mandro, the Mandro training camp? 

15        A.   Mandro is located out of Bunia.  I don't know how long the 

16     distance is between the two, but the distance, it can be -- you can take 

17     about two hours to drive from one of the places to the other. 

18        Q.   And do you know how far the residence of Mr. Lubanga was from the 

19     headquarters of the UPC in Bunia, roughly? 

20        A.   I don't know where his office was in Bunia.  I only knew his -- 

21     where his residence was, but I don't know the office he worked in. 

22        Q.   Very well, sir.  I want to take you back now to -- to the moment 

23     that you joined the UPC, and I'd like you to explain to the Court why it 

24     was that you joined the UPC. 

25        A.   It was at the time when my village Mabanga was burnt down, and we 
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 1  were chased from Bambu, so we fled to Bunia, and in Bunia the town was  

 2 threatened all the time, we were afraid, and so I decided to go back to the  

 3   UPC. And when we were in Mabanga, Chief Kahwa and other officers would  

 4  come to our village, and they would tell us, "If you do not join the army,  

 5  you will find that your village will be razed down and that will be your 

 6     problem.  You can't leave your brothers die like that.  You have to 

 7     return to the army in order to fight back." 

 8        Q.   You said Chief Kahwa and other officers.  Do you know the -- the 

 9     names of the other officers that came with Chief Kahwa? 

10        A.   Personally I saw Chief Kahwa, and they were with Bosco Ntaganda. 

11        Q.   And when they came to the village to tell you, "If you do not 

12     join the army, you will find your village razed down," who were they 

13     speaking to? 

14        A.   They were speaking to everyone, that is, to the entire public 

15     that attended the meeting. 

16        Q.   Did children under the age of 15 attend the meeting? 

17        A.   Yes.  It was a meeting for the whole village, for everyone found 

18     in that village. 

19        Q.   After Chief Kahwa and Bosco came to the village did -- did indeed 

20     people join the UPC? 

21        A.   Yes.  When they left, they returned to Mandro, and some traders 

22     would give vehicles to the commanders, and the vehicles were loaded up 

23     with young people who were being taken to Mandro. 

24        Q.   When you say "young people," do you mean also children under the 

25     age of 15? 
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 1        A.   That is, all those who were supposed… who felt capable of going. 

 2        Q.   When Chief Kahwa and Bosco came to your village, do you know if 

 3     people refused to join the UPC? 

 4        A.   I don't know if there were any people who refused to go.  But us,  

 5   the others, we left and some other people stayed back in the village. 

 6     I don't know what happened after we left. 

 7        Q.   Sir, when you left the village, were there children under the age 

 8     of 15 in the vehicles that went to Mandro? 

 9        A.   Yes.  There were also children under the age of 15 who were 

10     loaded onto the vehicles with us, the vehicles going to Mandro. 

11        Q.   Are you able to say roughly how many children under the age of 15 

12     were in this truck or in these trucks? 

13        A.   I don't -- can't give you the number. 

14    Q. Now, when you arrived in the Mandro camp what were your duties, if any? 

15     A.   For those of us who had already served in the army before, we 

16     served as simple instructors.  That is, we found some professional --   

17     professional instructors there on the spot, and those, of – the rest of  

18     us were not considered as newcomers. We had to stay there in the meantime 

19     -- they simply gave us a reminder of certain things that 

20     we may have forgotten, and we in turn then taught what we knew to the new 

21     recruits. 

22        Q.   And what was it that you taught to the new recruits? 

23        A.   We taught them how to handle or manipulate a gun, that is, the 

24     AK-47, how to clean it, how to fight on the battlefield, how to receive 

25   an officer who comes to the camp, as well as many other things. There are 

ICC-01/04-01/06-T-113-Red-ENG CT WT (rev.dec.1974) 30-01-2009 40/71 RM T
ICC-01/04-01/06-T-113-Red2-ENG CT WT (rev.dec.1974) 30-01-2009 40/71 SZ T
Pursuant to Trial Chamber I's email instruction dated 4th January 2012, the redacted version of the transcript is reclassified into public



Witness:  Witness OTP-DRC-WWWW-0038 (Open Session)  Page 41 
Questioned by Mr. Sachdeva 
 

Case No. ICC-01/04-01/06  Friday, 30 January 2009 

 1     so many things that I can't go into detail now. 

 2        Q.   And these new recruits that you trained, did they also include 

 3     children under the age of 15? 

 4        A.   Yes. 

 5        Q.   Now, help us a little bit, sir, with respect to -- to Mandro. 

 6     Can you describe, if you will, the layout of Mandro?  How large was 

 7     Mandro? 

 8        A.   It was actually the first training centre of the UPC.  It was 

 9     very big.  First of all, they had many instructors.  It had many 

10     recruits.  At the time when we came to Mandro, the head of the centre was 

11     Commander Nembe.  He was the one who was in charge of the training 

12     centre, and at the time Chief Kahwa was in his residence in Mandro 

13     centre.  That is in Mandro town, as it were, but there are two 

14     Mandros.  There is what we call Mandro town, and we have Mandro which is 

15     the training centre.  So we were at the training centre of Mandro, and 

16     Chief Kahwa was in his residence in Mandro town. 

17        Q.   Do you know how far the residence of Chief Kahwa was from the 

18     training camp in Mandro? 

19        A.   Well, it will take about an hour to walk from the centre to his 

20     residence, because the training centre was a bit remote from the town. 

21        Q.   Now, you said that Commander Nembe was the -- the head of the 

22     training.  Was he also head of the camp or was there a commander of the 

23     camp? 

24        A.   He was the commander of the camp. 

25        Q.   And again I'm going to ask you for some -- some figures if you 
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 1     can.  You said it was a large camp.  How many -- how many recruits and 

 2     soldiers were in that camp when you were there, if you can recall.  And 

 3     it doesn't have to be exact. 

 4        A.   There were more than 2500 of us. 

 5        Q.   While you were there at Mandro, did the commanders that you -- 

 6     well, let me ask you this:  Were there other commanders that visited the 

 7     camp while you were there? 

 8        A.   Yes.  While we were there, President Thomas Lubanga came to visit 

 9     us at the training centre, Chief Kahwa and his chief of staff Kisembo and 

10     Bosco Ntaganda.  That is, these senior officers came to visit us. 

11        Q.   Were you -- were you personally present when -- when 

12     Thomas Lubanga came to the camp? 

13        A.   Yes. 

14        Q.   And are you able to say or were you able to know where 

15     Thomas Lubanga was coming from that day he visited the camp? 

16        A.   I don't know where he came from, but we were told, "Today you'll 

17     be visited by the president." 

18        Q.   When Thomas Lubanga came to the camp, did he speak to the 

19     soldiers in the camp? 

20        A.   Yes.  We all assembled, and all the recruits and everyone in the 

21     camp carried out a parade.  Everyone was there. 

22        Q.   In this parade, you said everyone was there.  Did that include 

23     children under the age of 15? 

24        A.   Yes.  Everyone was there. 

25        Q.   What did Thomas Lubanga say to everyone who was there in the 
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 1     parade? 

 2        A.   He spoke to us in general about the UPC, and he tried to boost 

 3     our morale as soldiers:.  He told us, "Do not be afraid.  The war 

 4     will not be difficult.  You should respect your leaders," and he gave us 

 5     a lot more talk like that to boost our morale as soldiers. 

 6        Q.   And while he was giving that talk, you had mentioned that Kisembo 

 7     and Bosco Ntaganda also came to the camp.  Were they also present with 

 8     Lubanga when Lubanga was giving that talk? 

 9        A.   Yes.  On the day Thomas Lubanga came, he was with Chief Kahwa, 

10     and when Chief Kahwa and General Kisembo and Bosco Ntaganda, while 

11     Mr. Lubanga was talking, they were standing behind him. 

12        Q.   You said that Mr. Lubanga had talked about -- or had said that, 

13     "You should not be afraid," and, "The war will not be difficult."  Do you 

14     know who was the war with?  Who were you fighting or who were you 

15     defending? 

16        A.   Yes.  We were fighting against the Lendu and the APC. 

17        Q.   At that visit was Thomas Lubanga wearing military or civilian 

18     clothes? 

19        A.   Yes.  On the day that he came to the training centre he was in 

20     civilian dress.  But on the day we returned from Rwanda, when he came to 

21     visit us he was in military attire. 

22        Q.   Did Mr. Kisembo or indeed Mr. Bosco Ntaganda also give a speech 

23     or a talk to the soldiers that day? 

24        A.   When Thomas Lubanga stopped speaking, Chief Kahwa took the floor 

25     and he spoke, and after that we sang songs and then they left. 
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 1        Q.   What did -- if you can recall, what did Chief Kahwa say? 

 2        A.   He did not say anything much different from what the president 

 3     had said.  He went -- spoke along the same lines as the president. 

 4        Q.   Now, we're talking about the camp and the training of new 

 5     recruits.  Was there a process, if you like, of registration or recording 

 6     when these recruits came into the camp? 

 7        A.   No. 

 8        Q.   And once the training was completed, what would happen to the 

 9     recruits?  Would they be given anything? 

10        A.   After the training, each trainee will receive a weapon.  They 

11     gave him an AK-47, and the soldiers were deployed to battalions,  

12     brigades, companies, 

13        Q.   And do you know -- you spoke about the children in the camp. 

14     When they completed training, what were they used for?  What did they do 

15     thereafter? 

16        A.   First of all, they were deployed to companies, to battalions, to 

17     brigades, or to a platoon.  They were sent to other companies or other 

18     brigades.  And so they were taken first and foremost as soldiers, and 

19     then the commanders who were in charge of them would then take them to 

20     serve as bodyguards. 

21        Q.   When you say, "They were taken first and foremost as soldiers," 

22     in your knowledge, from yourself being in a brigade, did these children 

23     fight in battles? 

24        A.   Yes. 

25        Q.   Did you see, while you were in the UPC, children -- these 
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 1     children that you speak about, did you see them shooting at the enemy? 

 2        A.   Yes.  When we have a war, everyone shoots.  The commander gives 

 3     an order to fire, and everybody fires, everybody shoots. 

 4        Q.   When you say, "The commander gives an order," I take it then that 

 5     the commander would give an order to the children. 

 6        A.   When we have a war, we are deployed by section, by platoon, by 

 7     company, and if a child is found in a platoon or finds himself in a 

 8     section and an order is given to everyone to fire, then everybody has to 

 9     fire, even children, and adults as well. 

10        Q.   I asked you if the children that you said were in battle shot at 

11     the enemy, do you also know if children were shot at by the enemy? 

12   A. Yes.  When we are at war, the enemy shoots us and we shoot the enemy. 

13   Q.   Did you ever see or did you ever know from other sources that a 

14     child was killed during fighting while you were in the UPC? 

15        A.   Yes. 

16        Q.   In your experience and knowledge, how often would that occur? 

17        A.   For example, when we conducted searches or rather when we are  

18    fleeing, a child who is not as strong as an adult 

19     will not be able to run as fast, and so he could be caught 

20     by the enemy or shot at by the enemy. 

21    Q.   You said that commanders would -- would give orders to the members of 

22     their brigade and that when there were children in that brigade orders 

23     would also be given to them.  In your experience, did Mr. Kisembo or 

24     Mr. Bosco Ntaganda, did they know that orders were given to these 

25     children to fight and to shoot? 
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 1  A. Yes. I can say that Kisembo the Chief of Staff gave orders to the  

 2   brigade commander. The brigade commander gives orders to the battalion 

 3 commander. The battalion commander gives orders to the company commander. And 

 4 so the orders are given right down to the level of the commander on the spot, 

 5 who in turn could give orders. So in other words, the orders come from above. 

 6        Q.   Sir, actually, I was going to move into that area at a later 

 7     point, but since you've mentioned it, in terms of the orders coming from 

 8     the higher commanders down to the soldiers, do you know how these orders 

 9     were typically relayed? 

10        A.   I would say that when we were going into battle, by battalion, 

11     brigade or company.  In each brigade when we're at war there are means of 

12     communication, the Motorolas which one used.  These means were used when 

13     we were in battle. What I know is that if a brigade commander 

14           gave an order, he would give it to the battalion commander; when 

15     we were at war, that is, on the battlefield, the brigade commander 

16     would then give the order to the battalion commander, and he in tourn -- 

17     turn would give it to the company commander, and the company 

18     commander would give the order to his platoon and this down to the 

19     soldiers. 

20        Q.   Thank you, sir.  You mentioned Motorolas.  Were there any other 

21     devices that were used for, as you say, giving the orders down from the 

22     high command to the platoons? 

23    A.  I know that Motorolas were often used.  There were phonies as well. 

24     This is a telephonic device used at the level of the brigade; not much at 

25     the battalion level.  And then there were the high commanders such as 
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 1     General Kisembo who had a Thuraya. 

 2  Q.   You said the higher orders, the orders from the -- from Kisembo and the 

 3   Chief of Staff who gave orders to the brigade, was that done – was that -- 

 4    were those orders given prior to an operation or prior to battle? 

 5   A.   Yes.  In other words, the orders were given by the Chief of 

 6     Staff before the departure into the field. 

 7        Q.   And during -- during the battle and during the fights, were -- 

 8     was information relayed to the commanders, to the senior commanders, as 

 9     to the progress of the fights? 

10  A. Yes.  For instance, when I was fighting in a brigade, there was the  

11  brigade commander who would report each time to the chief of staff on the  

12  advance of the fighting in theatre.  The brigade commander would always 

13 report to the Chief of Staff by Motorola or by Thuraya because I often fought 

14        in brigades --- not in the brigades or rather 

15            not often in companies or platoons in any case. 

16        Q.   And, sir, given what you've said to the Court, is it your 

17     understanding that as fights or battles progressed, the higher 

18     commanders, the persons at headquarters, would be aware of the details of 

19     what was taking place? 

20  A. Yes. They could always know, because when there are large-scale battles  

21  the brigades and, above all, battalions that go to war, in those cases, the 

22   Chief of Staff would be kept apprised.  But in other cases, for instance,  

23  for counter-attacks, if the enemy attacked at the company level, in that  

24  case I don't know.  I think above all if the brigade commander knew that  

25  we were under attack, then I don't know if the brigade commander could also 
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 1     report to the Chief of Staff. 

 2 PRESIDING JUDGE FULFORD:  Right. I'm going to interrupt a moment, Mr.Sachdeva 

 3    Mr. Biju-Duval, I think you were attempting to rise to your feet. 

 4  MR. BIJU-DUVAL (interpretation):  Excuse me, I'm sorry to interrupt the 

 5     questioning of this witness.  I allowed a certain number of questions 

 6     which were a little bit leading to be put to the witness,  

 7     but I think  that the last one goes beyond a limit, the 

 8     limit that can be tolerated. 

 9             Your Honour, I wanted to take the floor at this point to ensure 

10     that the questions put by the Prosecutor be much less leading or not be   

11   leading questions at all. 

12             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, for the moment all I'm 

13     going to say is be careful.  It is very easy to frame these questions in 

14     a way that they remain -- in order to ensure that they remain 

15     sufficiently open so the answer isn't suggested by the question.  Just 

16     exercise caution. 

17             MR. SACHDEVA:  Absolutely, Mr. President and I'm mindful of that, 

18     and my previous question was, in fact, based -- 

19             PRESIDING JUDGE FULFORD:  Let's not descend into the detail now. 

20             MR. SACHDEVA:  Very well. 

21   PRESIDING JUDGE FULFORD:  I’m -- we're not going to make any firm rulings.  

22     Mr. Biju-Duval has put down a marker.  I'm asking you to be careful. 

23     MR. SACHDEVA:  I'm guided, Mr. President. 

24        Q.   Excuse me, sir.  Now, we've been talking about the fights and the 

25   battles.  Do you know of -- of a fight that took place in Mongbwalu? 
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 1      A.   Yes. 

 2        Q.   Do you know when that was? 

 3        A.   It was at the end of November.  Between the end of November and 

 4     the beginning of February 2002.  That is to say, end of November 2002 and 

 5     the beginning of December 2002. 

 6    Q. Thank you for that clarification, sir.  Were -- you said you know  

 7     about this fight.  Were you yourself involved? 

 8        A.   Yes. 

 9        Q.   What was the purpose of this fight? 

10        A.   The objective was to destroy the headquarters of the Lendu, that 

11     is to say, the FNI in Mongbwalu, to take Mongbwalu and to set up our 

12     headquarters in Mongbwalu, to occupy the airport of Mongbwalu and to take 

13     the other resources of Mongbwalu. 

14   Q. Did anyone explain to you the purpose, as you've just explained to the  

15    Court, the purpose of the fight in Mongbwalu; and if that's the case,  

16     who was it? 

17     A. Yes. When we came from Rwanda -that was in November-  

18    we were sent directly to Mabanga to go on to Mongbwalu.  

19       The situation was explained to us because we were long-serving 

20         soldiers. We had objectives. We were members of the    

21   special forces, and we headed off with munitions and heavy 

22         weapons from Bunia to Mabanga.  And at Mabanga, there were  

23     the General’s parades given by General Bosco. And Commander Salumu. 

24        Q.   And what was your role in that fight in Mongbwalu? 

25        A.   I was responsible for using heavy weapons. 
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 1        Q.   What kinds of heavy weapons? 

 2        A.   I used Twelves. 

 3        Q.   Again, sir, I apologise.  I'm not completely familiar with the 

 4     terminology.  Can you explain to the Court what a Twelve is? 

 5        A.   Twelve, as we were instructed in French, or in English, it's an 

 6     anti-aircraft machine-gun.  That's what we were taught in the training 

 7     centre in Rwanda and that is the weapon which I was -- used.  I don't 

 8     know how I can explain, but it is a heavy weapon which has a powerful 

 9     capacity and can be used against aircraft, fighter aircraft and 

10     helicopters, in the case of attack by air. 

11        Q.   And do you know how many -- how many soldiers were involved in 

12     this fight in Mongbwalu? 

13  A. In our tour – because the first time, only one brigade went, Salumu’s  

14  brigade, they were driven out of Mongbwalu.  The second tour, that is to  

15   say when we were deployed anew to Mongbwalu, there were two brigades:  

16    our brigade and Salumu's brigade which had been reinforced with other  

17     soldiers and also heavy weapons, and another brigade from Aru and Mbidjo  

18     (as interpreted), that was Jerome’s brigade 

19        Q.   Sir, if I understand your answer correctly, there were three 

20     brigades that were involved in this attack; is that right? 

21        A.   No.  No, two brigades I said.  The brigade of Salumu and the 

22     brigade of Jerome. 

23   Q. Thank you.  Thank you for that clarification.  Now, you said that you 

24     were responsible for the heavy weapons.  Were you doing that by yourself 

25     or were there other people who had the same responsibility? 
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 1        A.   The heavy weapon I have spoken of, the Twelve, I was deployed 

 2     with it by headquarters for Salumu’s brigade.  There were 12 of us. 

 3     Twelve of us were from Rwanda.  I had the Twelve, and others had  

 4     B10s, recoilless and other heavy weapons. 

 5        Q.   When you say that there were 12 of you deployed with the heavy 

 6     weapons, what was -- what was their role?  What did you have to do with 

 7     the heavy weapons? 

 8     A.   We destabilised the enemy with the heavy weapons.  First we were to 

 9     use bombs, bombs from the Twelve.  And then, that is to say before the 

10     foot soldiers could move into the field to use AK-47s, we had to 

11     destabilise the enemy using heavy weapons. 

12        Q.   And in your group of 12 that were with -- that had 

13     responsibilities with the heavy weapons, did that group include children? 

14        A.   No. 

15        Q.   Sir, I just want to go back to one thing from your answer.  You 

16     said that, "There were 12 of us deployed from Rwanda."  What did you mean 

17     by that? 

18     A.   I mean that before there was 107 of us who were in Rwanda to study 

19     heavy weapons, and when we returned from Rwanda to Bunia, 12 of us were 

20     taken out to combat, to fight in Mongbwalu in the brigade.  Others were 

21     deployed elsewhere, to other brigades. 

22        Q.   If I may ask you, apart from your -- your group that had the 

23     responsibility with the heavy weapons, were there children used in the 

24     fight at Mongbwalu? 

25   A. Well, there was our brigade, the brigades commanded by Salumu, brigades  
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 1  which had a lot of soldiers.  There were companies, battalions, platoons,  

 2   and sections.  There were adults and children. 

 3        Q.   Sir, I just want to now ask you, in addition to Mongbwalu, did 

 4     you participate in other battles during your time at the UPC, and if you 

 5     did, can you name them? 

 6        A.   Yes.  I was involved in battling on the road of Komanda, at Kobu 

 7     battle, the Bunia battle when the Ugandans drove us out, and also in our 

 8     return to Bunia.  And the last battle that I was involved in was against 

 9     the French. 

10        Q.   Thank you.  And I'm going to go into detail regarding those 

11     battles in a moment, but when you said that there were children in the 

12     fight at Mongbwalu, do you know what their duties were? 

13        A.   Yes, there were children in the battle at Mongbwalu.  There were 

14     those who were bodyguards, escorts, and those who were soldiers, that is 

15     to say low-ranking soldiers. 

16        Q.   Sir, I just want to ask if you're okay.  If you want to take some 

17     water, you can. 

18        A.   No.  We can continue. 

19        Q.   Very well.  You said that the -- there were children as 

20     bodyguards, escorts, and low-ranking soldiers during the fight in 

21     Mongbwalu.  What did the low-ranking soldiers do in that fight? 

22        A.   We fought.  Everybody was firing.  Everybody was firing at the 

23     enemy. 

24        Q.   And I apologise, sir.  I'm going to have to push you.  When you 

25     say "children," were these children, to your knowledge, under the age of 

ICC-01/04-01/06-T-113-Red-ENG CT WT (rev.dec.1974) 30-01-2009 52/71 RM T
ICC-01/04-01/06-T-113-Red2-ENG CT WT (rev.dec.1974) 30-01-2009 52/71 SZ T
Pursuant to Trial Chamber I's email instruction dated 4th January 2012, the redacted version of the transcript is reclassified into public



Witness:  Witness OTP-DRC-WWWW-0038 (Open Session)  Page 53 
Questioned by Mr. Sachdeva 
 

Case No. ICC-01/04-01/06  Friday, 30 January 2009 

 1     15? 

 2        A.   Yes.  When I am speaking of children, I'm talking of under of the 

 3     age of 15 years.  Fourteen years, 13 years. 

 4        Q.   Now I -- you've told the Court that you participated in other 

 5     battles, and I want to get into those details in a moment, but I -- I'd 

 6     like to take you back to your time at the Mandro camp, and I want to ask 

 7     you, after you had finished your time at Mandro, what did you do? 

 8        A.   Yes.  When I finished at the training centre in Mandro, we 

 9     returned to Chief Kahwa's residence, and we acted as soldiers at his 

10  residence and spent many days there.  After that, we were chosen, as those 

11  who had studied the fourth year of secondary school, to be sent to Rwanda. 

12        Q.   Let's talk about your time as soldiers at Chief Kahwa's 

13     residence.  What -- what were your duties while you were there with 

14     Chief Kahwa? 

15        A.   We were simple bodyguards at Chief Kahwa's residency. 

16        Q.   And during the time that you were a bodyguard for Chief Kahwa, 

17     did Chief Kahwa travel anywhere? 

18        A.   Yes.  He travelled often to the villages to hold meetings. 

19     Sometimes he went to Uganda.  We would stay and await him in Mandro, and 

20     when he returned he would hold meetings in the villages, I would say to 

21     raise awareness amongst the parents that they send children or men to be 

22     trained as soldiers. 

23        Q.   Let me just clarify something if I may.  As a bodyguard of 

24     Chief Kahwa, when he went, as you say, to the villages, did you go with 

25     him? 
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 1   A.   Yes.  We had the people come out by platoon to accompany him. I also 

 2   went out to accompany him to other villages, and even day when the Chief 

 3   of Staff took a bullet towards Nyakunde. We had left with him, to transport 

 4  the Chief of Staff. There were vehicles to transport the Chief of Staff and 

 5  we had taken him towards the road… We didn't get as far as Nyakunde, we  

 6  stopped on the way, but we found a Chief of Staff and we returned. 

 7        Q.   And just to -- it's probably an obvious question, but when you 

 8     were travelling with Chief Kahwa, how did you -- how did you travel? 

 9        A.   There were vehicles. 

10        Q.   And do you know which villages you would go to? 

11        A.   There were villages such as Katoto, Barriere, and other villages. 

12     Sometimes I didn't go out with him.  Sometimes others would accompany 

13     him.  Different people would go from the platoon.  If it was your turn, 

14     then you might travel with him. 

15 Q. When you did go with Chief Kahwa, you said that he went to raise awareness 

16  amongst the parents.  What do you mean by that?  What would he say? 

17    A.   He would hold meetings, rallies, and say to the parents that the 

18     Lendu were burning the villages and that they must have children to 

19     be trained in Mandro and that they should send their children, and if 

20     they didn't, the day that war would come to their town we would not come 

21     to rescue them. 

22        Q.   And to your knowledge, did people send children? 

23        A.   Yes.  When a meeting was held, when the meeting ended he would 

24     return to Mandro and to send children.  There were company commanders on 

25     the spot, and traders -- traders would give vehicles to transport 
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 1     the new recruits to the training centre. 

 2        Q.   When you travelled as Chief Kahwa's bodyguard and you were with 

 3     him at the villages, did you personally – I’ll strike that question, 

 4     Mr. President. 

 5             You said that you would go sometimes, sometimes other people 

 6     will go with Chief Kahwa.  How often would that -- would those trips 

 7     occur to the villages? 

 8        A.   Frequently.  Often, particularly if he returned from Uganda, he 

 9     had to go through other villages that bordered Uganda, such as 

10     Tchomia and others.  And when he would come back, he would then travel to 

11     the other side, that is, towards Barriere or Katoto.  And the days that 

12     we went with him, when we returned to Mandro, then the day after, people 

13     would be sent -- children would be sent by vehicle to Mandro. 

14        Q.   And do you know if reports or if there were communications sent 

15     about the day's activities in the villages? 

16        A.   I haven't understood the question well, if you don't mind. 

17        Q.   Forgive me.  I'm sorry.  I'll try and make it clearer.  You were 

18     talking about how -- 

19             PRESIDING JUDGE FULFORD:  I'm going to interrupt, Mr. Sachdeva. 

20     I didn't entirely understand the question, but I think you need to put 

21     this in a slightly more general way. 

22             MR. SACHDEVA: 

23        Q.   Are you aware if the other commanders that you mentioned, 

24     Commander Kisembo and Bosco, did they know about what was taking place 

25     when Chief Kahwa would go to the villages as you described? 
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 1        A.   Yes, because the days when we were there, because it was 

 2     Chief Kahwa who went to our village.  And when we went to Mandro 

 3     centre, the Chief of the -- of Staff and the Minister of Defence and the  

 4   President came to  visit us. 

 5        Q.   And when the Chief of Staff and the Minister of Defence came to 

 6     Mandro, did they meet with Chief Kahwa? 

 7        A.   Yes.  They had to go through Chief Kahwa's residence, because he 

 8     was responsible for training soldiers in the Mandro centre.  He was 

 9   responsible for the training at the Mandro centre.  There was a head of the 

10     centre, but it was him, in his residence, that is to say in his 

11     headquarters, who had everything, the weapons, the food, everything.  And 

12     any high officers who were to visit the training centre in Mandro 

13     necessarily went through Chief Kahwa. 

14        Q.   You said -- you said the Chief of Staff and the Minister of 

15     Defence came to visit Mandro.  Did you -- in your answer, did you mention 

16     anybody else that came to Mandro? 

17        A.   I only know about the four persons who came to see us, the 

18     president, Chief Kahwa, Kisembo, and Bosco. 

19        Q.   And just to be clear, when you say "president," who are you 

20     referring to? 

21        A.   When I talk of the president, I'm talking about Mr. Thomas 

22     Lubanga. 

23        Q.    You said earlier on that -- in fact, just a moment ago you said 

24     that Chief Kahwa was responsible for the training at the Mandro centre, 

25     and you spoke about Chief Kahwa going to the villages and asking the 
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 1     children to join the UPC.  May I ask you, was that his responsibility as 

 2     well? 

 3        A.   What I know is that all those who were supposed to be in the 

 4     Mandro training camp knew Chief Kahwa, because it was in his residence 

 5     that we had food, medicines, the weapons that had to be given to recruits 

 6     who had just completed their training.  We at the training centre knew 

 7     Chief Kahwa much more than we knew the other officers.  It was on the day 

 8     that the other officers came to visit us that we saw him, and the Chief 

 9   of Staff and the Minister of Defence.  Because each one explained his rank  

10   and even President Thomas Lubanga also explained his role, that he was the  

11  president of the UPC, the Union of -- Union des Patriotes Congolais. 

12        Q.   Very well.  Just give me one second. 

13             (Prosecution counsel confer) 

14             MR. SACHDEVA: 

15        Q.   Sir, I just want to move back to, again, your time at the -- at 

16     Chief Kahwa's residence and as you were describing the visits to the 

17     villages.  How -- how was that organised, if you can shed some light on 

18     that. 

19        A.   He would take his bodyguards, that is those who had to accompany 

20     Chief Kahwa on that day, and we would not know whether we were leaving or 

21     not.  He would take about two or three vehicles.  They would come to 

22     transport the bodyguards and Chief Kahwa, and together they would leave. 

23     And once we arrived at the village, you have the village chief, you have 

24     commanders who are there on the spot who had to receive him, and after 

25     that he will hold these meetings.  He would talk to the people, and we, 
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 1   as bodyguards, are always where the commander is.  And once the commander 

 2   finishes his duty, we take our vehicles and we head back to Mandro. And if  

 3 we had to spend the night there, we couldn't stay more than two days. We will 

 4     return back to Mandro.  And after that you have traders who will give 

 5     their vehicles to transport those who wished to become soldiers back to 

 6     Mandro. 

 7        Q.   And these traders who would give their vehicles, who would they 

 8     give them to? 

 9        A.   There were commanders on the spot.  And when there were recruits, 

10     the commanders on the spot would go to see the traders to request for 

11     vehicles or to take them by force. 

12        Q.   You said that the traders would give vehicles to transport those 

13     who wished to become soldiers back to Mandro.  In your experience, were 

14     soldiers -- children taken by force? 

15  A.   Personally, I did not see children being taken by force, but once -- 

16    what I know is that once Chief Kahwa completes his meeting, we immediately 

17  return, and we who were in the training centre would see people, 

18     children, would see young people coming in for training. 

19     PRESIDING JUDGE FULFORD:  Mr. Sachdeva, I know it's difficult for you  

20   because from what I understand the sensitive issues as regards this  

21 witness’s evidence have not been made clear to you.  That's my understanding.  

22    It may be I'm wrong with that and there are areas which had been indicated 

23     to you where you should avoid leading questions or where you're asked to 

24     avoid leading questions. 

25             From what has transpired so far today and the interventions made 
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 1     by Mr. Biju-Duval, it seems that there are two areas that I've been able 

 2     to identify at the moment where there are particular sensitivities, if I 

 3     can use that expression.  One is the extent to which what was happening 

 4     as regards child soldiers was communicated up the line, so the extent to 

 5     which those in a superior position knew what was happening on the ground, 

 6     and I think it's fair to say Mr. Biju-Duval got restless just now when 

 7     you asked the question whether or not force was used to take child 

 8     soldiers. 

 9             Now, an easy way of formulating a question like that is to ask a 

10     slightly more open question along the lines of, "In what circumstances" 

11     or "How was it that the children were taken," that that removes what 

12     could be said in areas of sensitivity, that tends to remove the leading 

13     element out of it.  So once again, and at this stage I remind mild about 

14     it, can you be careful on areas such as this.  Obviously the position 

15     would be easier for you if the particular areas were identified by the 

16     Defence, but you must do the best you can in all the circumstances. 

17             MR. SACHDEVA:  Yes, Mr. President.  I'm guided. 

18        Q.   Now, Witness, sir, you spoke about Mandro, and you also told the 

19     Court other -- that there were other camps in the UPC.  If I was to show 

20     you a map, would you be able to identify those areas? 

21        A.   I know the Mandro training centres and the Mongbwalu centre well. 

22     There was another training centre in Bule.  I've never been to Bule. 

23             If I saw the map, maybe I will be able to say something. 

24             MR. SACHDEVA:  Mr. President, may I just inquire from the -- from 

25     your Honours on one issue?  I intend to show the witness a map, and of 
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 1     course the map has names on them, but the witness has, in my submission, 

 2     given evidence about the existence of certain places and certain camps, 

 3     and I -- my intention is simply to -- to have it marked as an aid to the  

 4   Court for background. 

 5             PRESIDING JUDGE FULFORD:  Can I see a copy of the map? 

 6     MR. SACHDEVA:  Absolutely.  I hoped, I hoped to be able to bring this up 

 7     in e-court, but ... 

 8             PRESIDING JUDGE FULFORD:  If I may suggest, Mr. Sachdeva, my note 

 9     is that the witness has given the name, I think, so far of three training 

10     camps, and you have -- out of an excess of caution I won't repeat them 

11     from the Bench, but that's my note thus far. 

12             If this is some kind of either official or sufficiently accurate 

13     map of the relevant part of the Democratic Republic of Congo which 

14     shows where in fact places that correspond to those names are, subject to 

15     any objection from Mr. Biju-Duval it seems to me to be unobjectionable 

16     for you to ask whether the camps that he has named are at the place that 

17     we see a name of that kind on the map.  So unless there's objections by 

18     Mr. Biju-Duval -- it looks as though there might be. 

19             Yes, Mr. Biju-Duval? 

20             MR. BIJU-DUVAL (interpretation):  Not an objection, 

21     Mr. President.  Just for the purposes of the transcript.  The Defence has 

22     reservations with regard to the accuracy of this map, with regard to 

23     distances, for example.  I would not like the lack of an objection from 

24     the Defence to be interpreted as it agreeing with the accuracy 

25     of this map.  We OK with the witness pointing out the three camps 
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 1      mentioned, but I think that the map should then be taken back from 

 2     the witness so that it wouldn't influence the rest of his testimony. 

 3     PRESIDING JUDGE FULFORD:  I think the position is contradictory. 

 4     Mr. Biju-Duval, I thought at one stage 

 5     you were saying there was no objection subject to accuracy.  I think 

 6   you're now saying that the witness shouldn't receive the map at all. Now 

 7     there are two different propositions there.  What is your submission? 

 8             THE INTERPRETER:  Interpreter's correction, sir.  Interpreter's 

 9     correction:  That the -- that should be taken back. 

10             PRESIDING JUDGE FULFORD:  I see, to remove it afterwards.  All  

11        right.  Fine.  Fair enough.  Yes.  So, Mr. Sachdeva, you can 

12     introduce the map.  It's subject to a warning that there may be some  

13     points to be taken in due course as regards its precise accuracy 

14    in terms of distance, but subject to that reservation, you may proceed. 

15     MR. SACHDEVA:  I understand, Mr. President.  And in fact it 

16     simply is a -- would submit, an aid to the Court.  I'm not relying it 

17     for -- relying on it for distances at all. 

18   PRESIDING JUDGE FULFORD:  Good.  Now, Mr. Sachdeva, how is this going to 

19     be done?  Is there a copy of this to go up on the screen? 

20             MR. SACHDEVA:  I do have a copy.  I'm just inquiring as to 

21     whether it's uploaded in e-court. 

22             PRESIDING JUDGE FULFORD:  I understand it is. 

23             MR. SACHDEVA:  Then, in my submission that would be preferable. 

24     PRESIDING JUDGE FULFORD:  Right.  This is a good lesson, Mr. Sachdeva. 

25   Right. If you are going to introduce maps, they have got to be provided in 

ICC-01/04-01/06-T-113-Red-ENG CT WT (rev.dec.1974) 30-01-2009 61/71 RM T
ICC-01/04-01/06-T-113-Red2-ENG CT WT (rev.dec.1974) 30-01-2009 61/71 SZ T
Pursuant to Trial Chamber I's email instruction dated 4th January 2012, the redacted version of the transcript is reclassified into public



Witness:  Witness OTP-DRC-WWWW-0038 (Open Session)  Page 62 
Questioned by Mr. Sachdeva 
 

Case No. ICC-01/04-01/06  Friday, 30 January 2009 

 1     advance to the Court Officer so they can be uploaded and so they can go 

 2     onto the screen. 

 3             Now, you can introduce it without it going on the screen this one 

 4     time. 

 5             MR. SACHDEVA:  Mr. President, if I may, just upon the record, the 

 6     reason why that wasn't done was because, in our submission, we needed to 

 7     seek leave to added this to our list of incriminatory materials. 

 8     PRESIDING JUDGE FULFORD:  Well whether or not you needed to seek leave, 

 9     Mr. Sachdeva, leave should have been sought some considerable time ago. 

10     We shouldn't be dealing with this now, but let's move on.  Copy to the 

11     witness.  In due course this must be made available to the Court Officer 

12     so it can be uploaded onto the electronic case file, and we will make 

13     sure that in due course the public are in a position to see it, but 

14     please let's not have a repetition of this. 

15             MR. SACHDEVA:  Yes, Mr. President. 

16        PRESIDING JUDGE FULFORD:  If the usher could then please take a copy 

17     of this map over to the witness. 

18             And is this being given an identifying number? 

19             COURT OFFICER:  Thank you, Mr. President.  The number will be 

20     MFI-P-00001. 

21             PRESIDING JUDGE FULFORD:  In due course let it be indelibly 

22     marked in that way.  Thank you. 

23             MR. SACHDEVA: 

24        Q.   Sir, can you see that map in front of you? 

25             MR. SACHDEVA:  Mr. President, might I make one suggestion?  I 

ICC-01/04-01/06-T-113-Red-ENG CT WT (rev.dec.1974) 30-01-2009 62/71 RM T
ICC-01/04-01/06-T-113-Red2-ENG CT WT (rev.dec.1974) 30-01-2009 62/71 SZ T
Pursuant to Trial Chamber I's email instruction dated 4th January 2012, the redacted version of the transcript is reclassified into public



Witness:  Witness OTP-DRC-WWWW-0038 (Open Session)  Page 63 
Questioned by Mr. Sachdeva 
 

Case No. ICC-01/04-01/06  Friday, 30 January 2009 

 1     understand that if the map is placed on the ELMO, then it could be 

 2     broadcast to the public and perhaps also to the parties and participants 

 3     in the courtroom and to the Court. 

 4             PRESIDING JUDGE FULFORD:  We need another copy. 

 5             All right.  Carry on, Mr. Sachdeva.  Thank you very much Usher. 

 6             MR. SACHDEVA:  Thank you very much, Mr. President. 

 7     Q.   Now, sir, can you -- you can see that map in front of you, can you? 

 8        A.   Yes.  Yes. 

 9    Q.   And the names of the camps that you mentioned in evidence today, can 

10     you see those locations on the map? 

11        A.   Yes, I can see Mandro.  I see Mongbwalu.  I also see Bule. 

12             PRESIDING JUDGE FULFORD:  Do you want him to mark them, 

13     Mr. Sachdeva?  I think that's probably the easiest way of going, isn't 

14     it? 

15             MR. SACHDEVA:  I was going to ask that, Mr. President. 

16        Q.   Now, sir, I'm going to ask you to, if you can, place a circle 

17     round those names, and if you can, place the letter C for "camp" next to 

18     that circle. 

19        A.   (Marks) 

20             PRESIDING JUDGE FULFORD:  Have you managed to do that? 

21             THE WITNESS (interpretation):  Yes. 

22             PRESIDING JUDGE FULFORD: Now what do you want to happen with the  

23     map, Mr. Sachdeva? 

24             MR. SACHDEVA:  Mr. President, I have also one more question, and 

25     what I suggest is that once the witness has marked the map, it can be put 
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 1     on the ELMO so the Court and the public can see that. 

 2             PRESIDING JUDGE FULFORD:  We're going to have to find a way of 

 3     dealing with this.  I'm told that the tape is running out.  We've only 

 4     got two or three minutes left, Mr. Sachdeva. 

 5             Now, is there another location that you want to be entered onto 

 6     the map before we adjourn? 

 7             MR. SACHDEVA:  Mr. President, I just want the witness to, as he 

 8     has said in evidence, to put the letters HQ next to Bunia. 

 9             PRESIDING JUDGE FULFORD:  Next to Bunia. 

10             MR. SACHDEVA:  Bunia. 

11             PRESIDING JUDGE FULFORD:  Right.  One last thing, please, sir. 

12     Could you put the letters HQ next to the headquarters in Bunia. 

13             MR. SACHDEVA:  And if I may, the letters UPC. 

14             PRESIDING JUDGE FULFORD:  And the letters UPC.  All right. 

15             THE WITNESS (interpretation): (Marks) 

16             (Trial Chamber and Court Officer confer) 

17      PRESIDING JUDGE FULFORD:  Right.  Slight revision, Mr. Sachdeva. I 

18     understand that although we've got to change the tapes, if we sit quietly 

19  it will only take two or three minutes for that to happen, and that would  

20   then enable us to carry on until 2 O’clock, which is what I would prefer.  

21     So now the witness has completed that, perhaps it would be an  

22   opportunity for the map now to be passed round to counsel and the Bench,  

23     and while that’s happening the tapes will be changed. 

24             MR. SACHDEVA:  Thank you, Mr. President. 

25             PRESIDING JUDGE FULFORD:  Let the tapes be changed, and can we 
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 1     see the map, please. 

 2       The tapes have been changed, Mr. Sachdeva, so we can now carry on. 

 3     This, this -- this map which has been marked by the witness must be given 

 4     its own identification number. 

 5             COURT OFFICER:  The map as marked by the witness will carry the 

 6     number MFI-P-00002. 

 7          PRESIDING JUDGE FULFORD:  And now, finally before Mr. Sachdeva goes 

 8     on, can the middle part of the map please be placed by the usher under 

 9     the machine, whatever it's called. 

10             Well, Mr. Sachdeva, while the technicians are trying to improve 

11     the resolution, please carry on. 

12             MR. SACHDEVA:  Thank you, Mr. President. 

13        Q.   Thank you, Witness.  I'm sorry for the -- for the brief 

14     interruption. 

15             I want to go back to -- to your time at Mandro, and I'd like you 

16     to tell the Court if there were -- what kinds of rules were there at the 

17     camp? 

18   A.   I didn't understand the question well.  Can you repeat it, please? 

19     Q.   Can you describe the -- the discipline in the camp? 

20        A.   At the training centre we had the head of centre.  He also had 

21     his junior officers, that is the assistant head of centre.  You had 

22     trainers.  And that's it. 

23        Q.   And what kinds of activities did the recruits have to perform? 

24   A.   We got up every morning at 4.00 a.m., for a cross-country session and   

25      we had to run round the centre because it was very big, and we would run 
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 1    until 8.00, around 8.00, 9.00 a.m., running all the time and singing  

 2     military songs as we run.  And from 9.00 a.m. we had to do training -- 

 3     we were taught on how to receive commanders, the president, the chief of  

 4     army staff, and high-ranking and junior officers as well. This 

 5     would take about two hours.  And from midday to 1.00 p.m. or 2.00 p.m. we 

 6     had a break. From 2.00 p.m. Chief Nembe, the head of the centre, would 

 7  teach un on a blackboard, there was a blackboard at the training centre, 

 8   and we would go to him for training in teams, and he would use the 

 9     blackboard to draw a weapon.  He would make diagrams and label them, 

10     such as the diagram of an AK-47, to teach us the various parts of the 

11   weapon, and we would have such instruction right up to about 4.00 p.m. And 

12     sometimes he would go up to 5.00 p.m.  And from 5.00 p.m. we would have 

13  a meal, have our meal, drink water, up to 7.00 p.m. And from 7.00 p.m., 

14   we would sing songs, what we call Likalamadili (phoen) in Swahili. These 

15  were military songs, and we would sing from 7 p.m. right up to about 10.00  

16  p.m. or 11.00 p.m.  we spend all that time singing.  And we would end 

17     activities at about 10.00 p.m. or 11.00 p.m.  That was the routine. 

18        Q.   Now, you said that you were taught how to receive officers, the 

19     president and the chief of the army staff.  What were you taught in that 

20     regard? 

21        A.   We were taught to salute, how to salute the president when he 

22     would arrive, how to hold oneself, how each brigade or section should 

23     welcome or salute the president when he would arrive.  You see, there 

24     were salutes just for the president, salutes just for generals or for the 

25     Chief of Staff and other important people.  So there were salutes for  
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 1     captains, for lieutenants. There were also officers who you do not salute  

 2      with the military salute. For instance, the section chiefs. 

 3        Q.   If you can, sir, can you describe the salute that you were taught 

 4     to give to the president? 

 5        A.   Yes.  The president’s salute, if you do not have a weapon in hand 

 6     it is this salute.  I don't know how to explain.  It's like this.  You 

 7     stand up straight and you salute the president in this fashion.  If you 

 8     have weapon in hand, there are techniques to be used.  For instance, the 

 9     end of the weapon, that is to say where the ammunition exits the weapon, 

10     that should be pointed at yourself.  When you salute the president, your 

11     weapon should not be directed at the president.  And for a general, I can 

12     explain that too. 

13             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, I think there should be 

14     some kind of record of the gesture which the witness made so that it's on 

15     the record.  I'm going to attempt to describe that as a conventional 

16     salute using the witness's right hand.  So it is placed, as it were, at 

17     an angle to the right side of his head.  Put colloquially, the kind of 

18     thing that one often sees an American president doing when he or she gets 

19     on or off some kind of aircraft, but a conventional military salute. 

20             MR. SACHDEVA:  Thank you, Mr. President.  I was going to attempt 

21     that myself, but ... 

22             (Prosecution counsel confer) 

23             MR. SACHDEVA: 

24        Q.   Sir, when you say that -- that you were taught how to salute the 

25     president, was that lesson, if I may use that word, given to everyone in 
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 1     the camp? 

 2        A.   Yes. 

 3   Q.   Now, you described a moment ago a day in…in…in your life or the life  

 4  of  soldiers in the camp.  If -- well, let me ask you this:  Were there  

 5     times that you're aware of that the soldiers or the recruits did  

 6    not stick to that routine? 

 7   A.   The training, the salutes, the use of weapons or how to fight in the  

 8   battlefield was taught to everyone, and everybody should have known that.  

 9    In the army that's an obligation.  You must know that. 

10        Q.   And apart from these activities you described, were there other 

11     rules or regulations in the camp that the soldiers had to abide by? 

12        A.   We were not allowed to leave the camp without orders.  That is to 

13     say, once you entered the camp, if you left it or if you fled the camp, 

14     that is, fled to go home, either -- you would be considered a deserter. 

15     And if you left the camp to go and get food or to go into the 

16  villages without authorisation, there were trainers with weapons who were 

17  responsible for protecting the camp, and if you left to go to the village -- 

18     for instance, a recruit who left to go to town without authorisation, if 

19     you were found, caught, and brought back to the camp, you had to be  

20   flogged before going on with any other activity. 

21        Q.   When you say "flogged," flogged with what?  Do you know? 

22        A.   In the bush a piece of wood could be cut to flog the person. 

23             THE INTERPRETER:  The interpreter has not understood the last 

24     part of the sentence. 

25             MR. SACHDEVA: 
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 1        Q.   I'm sorry, sir, can you repeat that answer just so it's recorded 

 2     properly?  I'm sorry to ask you that. 

 3   A.   I said that at the training centre we didn't go out.  Once you had  

 4   entered the training camp you were not allowed to leave it just to go for 

 5   a walk or do anything else than being in the camp. If, for example, you 

 6   left to go home, that is to say to flee the training, if you were afraid 

 7   of the training and you went home, you would be considered a deserter. 

 8   And if -- sometimes there were young recruits who would leave the camp 

 9    to go walking in the villages. There were camp protection units, that is  

10    to say trainers, who had weapons and they also patrolled the village 

11     to see what recruit had left the training centre without authorisation, 

12     and they would take you from there, take you back to the camp. 

13   And at the camp they would ask you, "Why did you leave?"  Then you would be 

14     flogged so you would not leave the camp again without authorisation. 

15        Q.   While you were at the camp did -- did that happen?  Were soldiers 

16     flogged? 

17   A. Yes. There were soldiers who left to go to the villages. Perhaps during 

18  the break at 12 O’clock, they could leave. During the training at the  

19    blackboard, they couldn’t be back at 2.00, there was a lot of people.  

20    People were divided into platoon, company, and section.  If, for instance,  

21     there were 12 of you in your section, at 2.00 p.m. you were counted. And  

22    if there were not 12 people at -- from 2.00 p.m. onwards in that section,  

23    it would be known that somebody had left and was outside of the camp  

24     perhaps. And when you returned, you were asked where.  And perhaps  

25    those who were patrolling the neighbourhoods and villages would find  
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 1    you there and would take the people who had left the camp and flog them. 

 2             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, we need to break in and 

 3     minute or two.  Can you choose a convenient point, please. 

 4             MR. SACHDEVA: 

 5        Q.   Sir, my last question on this issue.  While you were at the camp, 

 6     did you see children being flogged? 

 7        A.   I don't have any specifics, but I know that there are soldiers 

 8     who were flogged because they had left the camp and had gone to the 

 9     village without authorisation.  I didn't see a child flogged.  But it 

10     might have happened, because sometimes I also had to leave the camp, and 

11     perhaps later on, one took other people. 

12             PRESIDING JUDGE FULFORD:  I'm afraid we are now going to have to 

13     interrupt your evidence, and I'm sorry that we've started hearing from 

14     you today and that it means we're going to have a break of two days over 

15     the weekend until we start again with your evidence on Monday.  I do 

16     apologise for that interruption. The position is that we are  

17     going to adjourn now, and we will start again on start again  

18   on Monday at 12 O’clock when we'll be back in the same courtroom, 

19     and Mr. Sachdeva will continue with his questions.  Is that understood? 

20             THE WITNESS (interpretation):  Yes.  Yes. 

21             PRESIDING JUDGE FULFORD:  I have one request to make of you, 

22     please.  Could you ensure that over the weekend you don't talk to anyone 

23     about the evidence that you've given in court today. 

24             THE WITNESS (interpretation):  Yes, I can assure you. 

25             PRESIDING JUDGE FULFORD:  The court will now go into closed 
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 1     session.  Remain where you are for the moment, please, sir. 

 2             The court will go into closed session so that the witness can 

 3     leave with the usher. 

 4             *(Closed session) Reclassified as Open session 

 5             PRESIDING JUDGE FULFORD:  Good.  Thank you very much.  If you 

 6     could go now with the usher. 

 7             (The witness withdrew) 

 8         PRESIDING JUDGE FULFORD:  We will sit again at 12 O’clock on Monday. 

 9     Thank you all. 

10             The hearing ends at 2.03 p.m. [14:02:23:] 

11       RECLASSIFICATION REPORT 

12       Pursuant to Trial Chamber I’s email instruction dated 4th January 2012,  

13       the transcript is Reclassified as public after the indicated redactions  
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15       sessions (*) are now available to the public with the exception of the   
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