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 1             International Criminal Court 

 2             Trial Chamber I 

 3             Situation in the Democratic Republic of Congo - ICC-01/04-01/06 

 4             Case against Thomas Lubanga Dyilo 

 5             Hearing - Open Session 

 6             Tuesday, 12 May 2009 

 7             The hearing starts at 9.31 a.m. 

 8             COURT USHER:  All rise.  The International Criminal Court is now 

 9     in session.  Please be seated. 

10             PRESIDING JUDGE FULFORD:  Good morning.  Maitre Mabille, we're 

11     sorry to hear that Mr. Lubanga has been feeling unwell.  We had a message 

12     earlier today that a doctor had been called to the detention unit.  We've 

13     also heard, and we're pleased, obviously, with the news that it seems 

14     that he's now feeling somewhat better. 

15             What is, can I ask, your position today in relation to us 

16     commencing the evidence of these two witnesses, because of course the 

17     accused has the right to be present, and it is for him to decide whether 

18     or not to waive that right.  So that's a question that we obviously ask 

19     of you. 

20             MS. MABILLE (interpretation):  Your Honour, I talked to my client 

21     this morning.  He was visibly better, somewhat better.  We agreed that we 

22     could start and that he would be brought in as soon as he felt better. 

23     But I would like to make it clear that because of transportation reasons, 

24     the time between which he feels better and the time at which he arrives, 

25     there's a gap of two hours.  And because we're talking about experts, our 
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 1     client also indicated that we could start and that he would come over as 

 2     soon as he could.  This is the situation, your Honour. 

 3             PRESIDING JUDGE FULFORD:  Well, Maitre Mabille, we're extremely 

 4     grateful that he is prepared to take such a realistic view, particularly 

 5     given the availability problems of these two witnesses.  It is hugely 

 6     helpful that he has adopted that stance, and we express our thanks. 

 7             Mr. Sachdeva, there are two issues that need to be resolved 

 8     before the witness is called.  The first is whether or not the two 

 9     experts should be in court when they are each giving their evidence. 

10             We have your application.  Is there anything more that you would 

11     wish to say about it? 

12             MR. SACHDEVA:  No, Mr. President, nothing further.  Thank you. 

13             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

14             Maitre Mabille, the Defence oppose this application, and for the 

15     moment you need say no more about it.  Please give us just a moment. 

16             MS. MABILLE (interpretation):  Your Honour, Marc Desalliers is 

17     going to lead the questioning, so he is -- he's the person who is going 

18     to be speaking on the issue of the experts. 

19             PRESIDING JUDGE FULFORD:  Thank you. 

20             (The Trial Chamber confers) 

21             PRESIDING JUDGE FULFORD:  We needn't trouble you on this, 

22     Mr. Desalliers. 

23             The Prosecution have applied for the two witnesses who are about 

24     to give evidence to be present during each other's testimony.  They are 

25     both experts who are to be called to deal with the issue of age 
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 1     determination.  The governing rule is 140(3), which clearly gives the 

 2     Chamber the discretion to permit witnesses in these circumstances to be 

 3     present in the way suggested by the Prosecution. 

 4             We wish to make it clear that our decision on this particular 

 5     application is in no sense to be read as laying down any kind of 

 6     principle for the future.  In our judgement, these applications should 

 7     each be decided on its own or their own merits. 

 8             This is an issue of potential great importance given the 

 9     questioning to date by the Defence as regards the age of some of the 

10     former child soldiers, as they're said to be, who have been called to 

11     give evidence.  In our judgement, there is an equality-of-arms issue that 

12     is raised in relation to this application.  It seems to us highly likely 

13     that the reality of the position is that greater resources have been 

14     available to the Prosecution in this regard than will have been available 

15     to the Defence, and the principal way in which the Defence can 

16     investigate this evidence and this area is by comparing and contrasting 

17     the evidence of these two witnesses. 

18             Accordingly, so as to ensure that that process can take place in 

19     the most transparent way achievable, in our judgement it is appropriate 

20     that they should give their evidence in the absence of the other expert. 

21             We repeat and stress that this is not in any sense to be seen as 

22     laying down principles for similar applications in the future.  Our 

23     decision is confined exclusively to the particular facts as they seem to 

24     us on this application. 

25             Maitre Mabille, the second application made -- or, rather, 
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 1     Mr. Desalliers, the second application made by the Prosecution is for 

 2     Mr. Baccard, the Office of the Prosecutor's forensic coordinator, to be 

 3     present sitting with counsel during the course of the evidence of these 

 4     witnesses.  I assume to assist counsel during the course of the 

 5     presentation of this evidence.  Do you have any objections to that? 

 6             MR. DESALLIERS (interpretation):  No objection, your Honour. 

 7             PRESIDING JUDGE FULFORD:  Thank you. 

 8             (The Trial Chamber confers) 

 9             PRESIDING JUDGE FULFORD:  Your application is unopposed, 

10     Mr. Sachdeva, and it seems to us to be an appropriate course to be 

11     adopted. 

12             MR. SACHDEVA:  Thank you very much, Mr. President. 

13             PRESIDING JUDGE FULFORD:  Therefore are we ready to proceed? 

14             MR. SACHDEVA:  Yes, indeed we are. 

15             PRESIDING JUDGE FULFORD:  Good.  Witness, please, or the first of 

16     the two witnesses, please. 

17             (The witness entered court) 

18             PRESIDING JUDGE FULFORD:  Good morning, madam. 

19             THE WITNESS (interpretation):  Good morning, your Honour. 

20             PRESIDING JUDGE FULFORD:  I have one request to make.  Because of 

21     the simultaneous interpretation that is taking place during this trial, 

22     it is absolutely crucial that all of us who speak during the proceedings 

23     make sure that we do not speak too fast, and so can you ensure that the 

24     rate of delivery, as it were, doesn't speed up during the course of your 

25     evidence. 
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 1             The other part of this is that it can help the stenographers and 

 2     the interpreters hugely if there is a short pause between the question 

 3     being asked and the answer being given, and the answer being given and 

 4     the next question being asked.  That allows the interpreters and 

 5     stenographers to catch up, and it ensures that we don't have two people 

 6     speaking at the same time. 

 7             It's rather artificial and unnatural, but could I ask you please 

 8     to bear that in mind during the course of your evidence. 

 9             THE WITNESS (interpretation):  Yes, of course, your Honour. 

10             PRESIDING JUDGE FULFORD:  Thank you very much. 

11             Yes, Mr. Sachdeva.  I'm sorry, the oath. 

12             There's a card in front of you.  Could you please read out loud 

13     the words on that card which will constitute your solemn undertaking. 

14             THE WITNESS (interpretation):  I solemnly declare that I shall 

15     say the truth, the whole truth, and nothing but the truth. 

16             PRESIDING JUDGE FULFORD:  Thank you very much.  Yes, 

17     Mr. Sachdeva. 

18             WITNESS:  CATHERINE ADAMSBAUM 

19             (Witness answered through interpreter) 

20             MR. SACHDEVA:  Thank you very much, Mr. President. 

21             Questioned by Mr. Sachdeva: 

22        Q.   Good morning to you, Professor. 

23        A.   Good morning. 

24        Q.   We've met beforehand, but just for the Court, my name is 

25     Manoj Sachdeva, and I'm a member of the Prosecution, and I'm going to be 
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 1     asking you some questions today. 

 2             Can we -- can we start by you telling the Court your full name, 

 3     please. 

 4        A.   Yes.  I am Catherine Adamsbaum, and I'm a radiologist specialised 

 5     for several years in paediatric imagery. 

 6             Do you want more details, your Honour? 

 7             PRESIDING JUDGE FULFORD:  Really a matter for Mr. Sachdeva.  So 

 8     the extent of this is, of course, up to you, Mr. Sachdeva.  I think we 

 9     have been provided with the relevant background documents, but you can 

10     introduce a further summary if you wish. 

11             MR. SACHDEVA:  Yes, Mr. President.  Thank you. 

12        Q.   Professor, I will be dealing with some areas of your professional 

13     experience in a moment.  Before we get to that, would you mind telling 

14     the Court your date of birth, please. 

15        A.   27th of February, 1958. 

16        Q.   Thank you very much.  Now, the way I'm going to proceed today is 

17     firstly to discuss your professional and education background.  I will 

18     then ask questions regarding the general methodology of age determination 

19     through radiography, and finally we will delve into the individual 

20     reports that you have produced.  Is that understood? 

21        A.   Yes, sir. 

22        Q.   Fabulous. 

23             MR. SACHDEVA:  Mr. President, at this stage the Prosecution has 

24     produced binders for the Judges, for the legal representatives, and for 

25     the Defence, which include all the relevant documents that we will intend 
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 1     to show the witnesses, and perhaps that can be -- they can be distributed 

 2     at this moment. 

 3             PRESIDING JUDGE FULFORD:  Most certainly.  Very helpful, 

 4     Mr. Sachdeva.  Thank you. 

 5             MR. SACHDEVA: 

 6        Q.   Now, Professor, you will see in that binder a series of 

 7     documentation, and we're going to start by referring to your curriculum 

 8     vitae, and that is contained, you will see, in tab 2.  So if you could 

 9     just turn to tab 2 in the binder and be ready for some questions. 

10             PRESIDING JUDGE FULFORD:  Don't forget, Mr. Sachdeva, with each 

11     document that we'll need numbers. 

12             MR. SACHDEVA:  Absolutely, Mr. President.  I was just going to 

13     ask one question following up from the professor's initial answer before 

14     I get to that. 

15        Q.   Professor, you said that -- that you have specialised for several 

16     years in paediatric imagery.  Just explain briefly what that is. 

17        A.   It means that I spent a while -- a while ago I took my diploma as 

18     a radiologist, and I've been working since 1989 almost exclusively as a 

19     paediatric radiologist.  This doesn't lead to any particular diploma, 

20     because in Europe, for the time being, there isn't a diploma of 

21     paediatric radiologist.  It's paediatric experience that counts. 

22        Q.   And is it right that currently you are the head of the paediatric 

23     radiology department at the Hôpital St. Vincent de Paul in Paris? 

24        A.   Indeed.  That's the case. 

25             MR. SACHDEVA:  Mr. President, I do apologise.  I'm having some 
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 1     trouble with the transcript. 

 2             PRESIDING JUDGE FULFORD:  Take your time, Mr. Sachdeva. 

 3             MR. SACHDEVA: 

 4        Q.   Professor, what does a paediatric radiologist do? 

 5        A.   A paediatric radiology service is in charge of X-ray diagnosis 

 6     for children, i.e., the skeleton of the child, but also the brain of the 

 7     child, the liver, et cetera. 

 8        Q.   Now, if we turn to your curriculum vitae, and for the purposes of 

 9     the Court, the documentation number is DRC-OTP-0207-0604. 

10             And, Professor, if you could just look through that curriculum 

11     vitae and just confirm that this indeed is an accurate reflection of your 

12     education and professional background. 

13             COURT OFFICER:  The document just mentioned shall carry the 

14     evidence number EVD-OTP-00419. 

15             PRESIDING JUDGE FULFORD:  Yes.  Madam, could you confirm whether 

16     or not the curriculum vitae is accurate? 

17             THE WITNESS (interpretation):  Yes, your Honour.  This curriculum 

18     vitae, and the scientific works, correspond to my experience, indeed. 

19             PRESIDING JUDGE FULFORD:  Thank you very much. 

20             MR. SACHDEVA: 

21        Q.   Now, Professor, I just want to concentrate on a few aspects of 

22     your curriculum vitae.  If you could please turn to page 4, and you will 

23     see that you've listed in the middle of the page that you are a 

24     "Professeur d'universite praticien hospitalier."  And I would like for 

25     you to explain to the Court what -- what exactly does that entail? 
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 1        A.   Well, in France us doctors, we can have an academic career.  That 

 2     is done through an appointment, and the title of "Professeur d'universite 

 3     praticien hospitalier" is a part-time research job and teaching at 

 4     universities, and a part-time -- or, rather, more than a part-time job at 

 5     a hospital working as a consultant for a hospital, such as the work I'm 

 6     doing at St. Vincent de Paul where I am head of a service. 

 7        Q.   And when you do teach at those universities, do you teach on the 

 8     area of paediatric radiology? 

 9        A.   Yes, of course.  I teach nearly exclusively paediatric radiology, 

10     and even foetal radiology. 

11        Q.   Incidentally, how many years have you been working in that field, 

12     paediatric radiology? 

13        A.   I started in 1989 working full time in paediatric radiology. 

14        Q.   If we could just stay with page 4, and you will see that the 

15     penultimate entry details that -- it states:  "Expert pres la Cour 

16     d'Appel de Paris en radiologie et imagerie medicale."  I'd just like you 

17     to explain what that means? 

18        A.   Well, to be an expert for the appeal court in Paris means that 

19     you have been appointed by this appeal court, and that is my case.  I 

20     have been appointed since 2003.  Therefore, a number of expertise reports 

21     are ordered, and I am asked to do these expert reports.  And, for 

22     example, recently I have given a report to the Supreme Court, the Cour de 

23     Cassation regarding the work that I am doing on the whole of the French 

24     territory and I will have the answer in December regarding this report. 

25        Q.   With respect to the answer from the Supreme Court, does the 
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 1     answer mean that there is a possibility that you will be nominated as an 

 2     expert for the Supreme Court? 

 3        A.   Yes, of course.  My file has been lodged.  It is being examined, 

 4     and I am expecting the answer from the Supreme Court called Cour de 

 5     Cassation, that is the way we call it in France, and the answer will be 

 6     given in December 2009. 

 7        Q.   And for the Court of Appeal in Paris, you've said that you 

 8     provided a number of expert reports.  What would be the subject matter of 

 9     those expert reports? 

10        A.   I carry out a number -- a great number of expert reports 

11     regarding poor treatment of children or abuse on children.  So an abuse 

12     that can affect the skeleton or the brain of the child.  And I also carry 

13     out a number of bone-age assessments in very specific circumstances. 

14        Q.   On page 5 of your curriculum vitae, halfway down the page, we 

15     have the title "Comités Editoriaux, Revue d'articles," and I'd like you 

16     to briefly explain what that committee does and what your role is within 

17     that committee. 

18        A.   The editorial or revising committees are composed of people who 

19     are in charge of publications for various journals, and I am responsible 

20     more specifically of papers regarding paediatric radiology or imagery. 

21     This is a committee that decides whether an article is relevant or not, 

22     whether it can be accepted by the given journal, or whether it needs to 

23     be revised on certain specific scientific points, and you have the list 

24     of the various editorial committees that I have been part of or that I am 

25     part of currently. 
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 1        Q.   And are these publications restricted to the national level, or 

 2     would it also involve reviews of international publications? 

 3        A.   These are journalists that are indexed on PubMed internet. 

 4     Therefore, they have an international distribution, especially for the 

 5     journal called Paediatric Radiology.  It is a widespread European and 

 6     international journal. 

 7        Q.   If you could now turn to the next page, page 6, of your 

 8     curriculum vitae, which is entitled "Distinctions Scientifiques," and I 

 9     take it that this is a list of various prizes and distinctions that you 

10     have received during your career. 

11        A.   Indeed. 

12        Q.   And on the next page we see that you have been a visiting 

13     professor in your career in Boston, London, New York, and Philadelphia. 

14     And again I -- am I to understand correctly that the subject matter of 

15     your professorship in those institutions included paediatric radiology? 

16        A.   Yes, of course.  Those four interventions were focussed on 

17     paediatric radiology. 

18        Q.   Now, the following 20 or 30 pages at the end of your curriculum 

19     vitae lists a series of publications, whether articles standing by 

20     themselves or contributions to chapters in books, and I'd like you to 

21     just tell the Court roughly how many of those publications referred to 

22     paediatric -- paediatric radiology. 

23        A.   Well, amongst all these publications, 90 per cent, more or less, 

24     regard paediatric radiology and sometimes foetal radiology, be it for 

25     research, teaching, or scientific publication, because 100 per cent of my 
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 1     time is focussed on paediatric radiology since 1989. 

 2        Q.   And within that figure of 90 per cent, how many relate to or 

 3     involve the subject matter of bone -- age determination through bone 

 4     assessment? 

 5        A.   I would say 5 to 10 per cent. 

 6        Q.   And within that figure are there articles that you have produced 

 7     recently that relate to the assessment of age through bone radiography? 

 8        A.   Yes, indeed.  I drafted at least three papers quite recently, in 

 9     2008, regarding the diagnosis interest of the assessment of bone age and 

10     its limits.  These articles were drafted in French, and these papers will 

11     be mainly published in French-speaking journals. 

12        Q.   Thank you.  And can you please confirm that one of those recent 

13     articles is contained on page 16 of your CV, and it is the penultimate 

14     entry on that page? 

15        A.   Yes.  It is a paper I drafted with a team that works in 

16     Marseille, and it is an editorial article published in 2008, so very 

17     recently, in the radiology journal which is the French journal regarding 

18     radiology. 

19        Q.   Thank you.  I'm now going to move into discussion on the general 

20     methodology and also try and ask you some questions about terminology. 

21             Perhaps you can start by explaining to the Court what exactly is 

22     bone assessment.  Excuse me, bone age.  I apologise. 

23        A.   The assessment of age based on bones is based on the fact that 

24     the child grows, and there are some cartilages that at birth have not yet 

25     been ossified.  Therefore, they appear as clear areas or zones on an 
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 1     X-ray, and progressively, gradually, these cartilages become transformed 

 2     into bones, and as they become ossified, they appear as white and opaque 

 3     because they are loaded with calcium, because of their calcium content. 

 4     At the end of our growth, all adults no longer have these growth 

 5     cartilages because they have all been completely calcified.  They have 

 6     merged with the bone, which means, incidentally, that we can no longer 

 7     grow in size, and it is based on this element that we can assess the 

 8     age, the bone age. 

 9        Q.   And just so we're clear, the method of assessment is through the 

10     imaging or the viewing of X-rays of these bones? 

11        A.   Yes.  The assessment of the bone age is done through X-rays, 

12    X-ray images, and it has been the case for a great number of years, and to 

13     this date there is no other possible method since the reading of an X-ray 

14     image allows us to assess the calcium content. 

15        Q.   At what age does a person's bones become completely fused? 

16        A.   The bones of a person become completely fused around 20 years -- 

17     at around 20 years of age.  I say around 20 years of age, and we can come 

18     back to this in detail later on.  Knowing that the maturation, i.e., the 

19     fusing and the progressive ossification of growth cartilage occurs 

20     earlier in females than in males. 

21        Q.   And can you say roughly how much earlier would the bones of a 

22     female be fused? 

23        A.   Approximately 18 years of age. 

24        Q.   You spoke a moment ago about the imaging of X-rays.  Is that 

25     process -- does that process have a particular name or is there a 
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 1     particular standard that is used to assess the age of bones? 

 2        A.   Well, in medical literature, a number of methods have been 

 3     suggested to assess bone age.  All of them are based on X-rays.  So the 

 4     most frequently used, the universal one, is the so-called Greulich and 

 5     Pyle method.  These are the names of the authors of an atlas that is 

 6     usually referred to.  So the method is based on a radiography of the 

 7     hand and the wrist of the left side, and there is comparison with the 

 8     reference atlas. 

 9        Q.   I want to talk about the -- the universality and the -- as you 

10     say, the method is the most frequently used at the moment, but can you 

11     explain to the Court why does that method employ the imaging of bones 

12     from the wrist and the hand? 

13        A.   The -- this method has been used for more than 50 years, because 

14     an atlas was compiled to compare X-rays of the left hand and wrist of a 

15     given person and to compare this with an atlas book which is based on a 

16     large number of individuals of North American descent.  And this is why 

17     they used radiographies of the left hand and wrist. 

18             Having said this, there are alternative methods for assessing 

19     bone age, for instance, elbow or again the collar bone.  However, these 

20     methods are not the most universally used, the best tried and tested 

21     ones. 

22        Q.   And in your experience and expertise, why is it that those other 

23     methods are not commonly used? 

24        A.   Each method has pros and cons.  The other methods have probably 

25     more disadvantages than advantages.  For instance, radiography of the 
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 1     elbow tends to be used mostly to assess an age, around 12 or 13 years. 

 2     It's the Sauvegrain and Nahum method, two paediatrics radiologists, 

 3     French doctors who are the authors of the method.  So it can only be used 

 4     for a very limited age bracket.  You can also assess bone age by 

 5     reference to the collar bone, but this is what you do after 20 years of 

 6     age, because the collar bone is probably the last bone to fuse. 

 7             Then there are problems, issues of ethics.  As the European 

 8     Directive Euratom 97/43 provides that X-rays should only be used if it's 

 9     of special interest for the patient, for particular patients.  So the 

10     proposed methods, using e.g. assessment of the pelvic bone tend to be  

11     no better than the assessment of the wrist or the hand bones, and 

12     this is why the radiologists have to deal with a number of ethics 

13     issues based on this Euratom directive.  This is the reason why the other 

14     alternative methods are not used frequently. 

15        Q.   Just a couple of questions from your answer, Professor.  First 

16     with respect to the ethics.  Is there a relationship between the distance 

17     from the wrist to the genital area that renders analysis of the wrist 

18     bones more appropriate? 

19        A.   Well, precisely.  The extremities of the body are far away from 

20     this area, genital, so the radiation taken or given to the extremities 

21     is hardly harmful at all to genital  areas; irradiation is a minimum 

22     in quantity and totally acceptable. 

23        Q.   And secondly, is there a relationship between the high 

24     concentration of bones in the hand and wrist area to one's ability to 

25     make an accurate assessment of the age of the bone? 
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 1        A.   Yes, because there are many bones available in the hand and in 

 2     the wrist.  So one has access to as much growth cartilage, because each 

 3     small bone has its own growth cartilage.  So by -- if you take only one 

 4     X-ray, the radiologist has access to a large number of growth cartilages. 

 5     So he can base his assessment of bone age on these bones. 

 6        Q.   Thank you, Professor.  I think it's going to be helpful if I show 

 7     you an X-ray of a wrist and a hand and for you to describe or identify 

 8     the separate bones that make up the wrist and the hand, and before we 

 9     embark on that process, may I just ask you why is it that the -- 

10     traditionally the left hand is X-rayed and viewed by experts as opposed 

11     to the right hand? 

12        A.   Well, it is only because the Greulich and Pyle reference atlas, 

13     the atlas we used, was done on the left side for arbitrary reason, and we 

14     know that the body tends to be asymmetrical.  So in order to be as 

15     precise as possible, we like to rely on the left side. 

16    But if a child has a malformity or deformity on the left side, we'll use  

17       the right side when there's no other way.  And we'll read it using 

18     the Greulich and Pyle atlas, because the asymmetry of the human body is 

19     not very pronounced. 

20        Q.   So may I just ask you or confirm that if one observes a 

21     radiograph from the right hand, does that affect one's ability to arrive 

22     at an accurate conclusion of the bone age? 

23        A.   These are not the best conditions, but based on my personal 

24     experience, I think there is no significant difference between the right 

25     side and the left side. 
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 1        Q.   Now, you have mentioned the Greulich and Pyle reference atlas, 

 2     and I'd like you to turn to tab 3 in your binder. 

 3             MR. SACHDEVA:  And for the Court Officer, I'm going to be 

 4     referring to document DRC-OTP-0207-0333. 

 5        Q.   And, Professor, can I just ask you to take a skim through this 

 6     document and confirm whether this indeed is the atlas that you have 

 7     spoken about that uses the Greulich and Pyle method? 

 8        A.   Yes, indeed, sir, this is the Greulich and Pyle atlas. 

 9 COURT OFFICER (interpretation): This document will be numbered EVD-OTP-00420. 

10             MR. SACHDEVA:  Thank you for that. 

11        Q.   Professor, I'm going to ask you some questions about various 

12     images that we see in this atlas but before we do that -- 

13             PRESIDING JUDGE FULFORD:  And I'm going to interrupt you, 

14     Mr. Sachdeva.  There has been -- I think the Court Officer came in 

15     slightly too quickly.  There has been no interpretation on the English 

16     transcript of the document number, so I'm going to ask the Court Officer 

17     to give it again, please. 

18             COURT OFFICER (interpretation):  Thank you, Mr. President.  The 

19     number will be EVD-OTP-00420. 

20             PRESIDING JUDGE FULFORD:  Thank you very much.  Mr. Sachdeva. 

21             MR. SACHDEVA:  Thank you, Mr. President. 

22        Q.   Professor, if I could take you to page 123.  And may I ask you to 

23     confirm that this image that we see on this page is the image of a hand 

24     of a skeletal age of 19 years old?  Is that right? 

25        A.   Yes, this is correct. 
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 1             MR. SACHDEVA:  Mr. President, what I propose to do now, is I've 

 2     made a photocopy of this image, and I'd like to ask the expert to 

 3     identify exactly the names of the bones that we see here, and I can 

 4     provide that to the witness and to the Defence and to the -- 

 5             PRESIDING JUDGE FULFORD:  Do you want the photocopy for the 

 6     witness to go on the machine, the name of which I've temporarily 

 7     forgotten, Mr. Sachdeva? 

 8             MR. SACHDEVA:  Absolutely.  I suspect that the professor can mark 

 9     using the ELMO.  And in fact, I will just get the expert to confirm that 

10     this is a copy of what we have in the atlas. 

11             PRESIDING JUDGE FULFORD:  Certainly.  I should remember 

12     Davy Crockett and the Alamo, Mr. Sachdeva, as a way of remembering it. 

13     Good.  Let it be provided and copies to the Defence, please. 

14             MR. SACHDEVA:  For the Court Officer, the ERN number for this 

15     particular page is DRC-OTP-0207-0469, and it is a direct copy of the one 

16     that we see in the atlas, and therefore I only have one copy for the 

17     witness. 

18             PRESIDING JUDGE FULFORD:  All right.  Good.  Let that go on the 

19     machine, then, please. 

20             MR. SACHDEVA: 

21        Q.   Professor, before we start marking that other picture, perhaps 

22     you can just take a look at the separate photograph that will be provided 

23     to you and just confirm that this indeed is a copy of what we see here on 

24     page 123 in the atlas. 

25             MR. SACHDEVA:  Perhaps if the Court Usher could provide her with 
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 1     the copy. 

 2             THE WITNESS (interpretation):  Yes.  This is indeed a 

 3     reproduction of the X-ray that you have on page 123 of the atlas. 

 4             MR. SACHDEVA:  Mr. President, might I inquire whether the witness 

 5     can mark on the screen since it's up on the screen?  That might be 

 6     preferable. 

 7             PRESIDING JUDGE FULFORD:  I think it would be, Mr. Sachdeva, and 

 8     then the markings can go into the court record, but the Court Officer is 

 9     about to tell me something. 

10             (Trial Chamber and Court Officer confer) 

11             PRESIDING JUDGE FULFORD:  Yes.  I think you're asking for the 

12     witness to mark it on the ELMO.  Is that right, Mr. Sachdeva? 

13             MR. SACHDEVA:  I had initially thought that was the best way to 

14     proceed, but now I see the picture on the screen.  So if the screen can 

15     be used, but if not then we can proceed with the ELMO. 

16             PRESIDING JUDGE FULFORD:  I think the Court Officer, for reasons 

17     that I'm not going to pretend entirely to understand, would much prefer 

18     it if it's done on the ELMO.  So if that's convenient for the witness, 

19     can we proceed in that way, please. 

20             MR. SACHDEVA:  Absolutely. 

21        Q.   Perhaps, Professor, if you wouldn't mind? 

22             MR. SACHDEVA:  Mr. President, perhaps as it is being marked, the 

23     professor can move towards the ELMO so while she's marking it can be 

24     viewed by the public and the Court.  If that's appropriate for the 

25     witness. 
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 1             PRESIDING JUDGE FULFORD:  Yes.  If this can be done.  If it can 

 2     be marked in a way that we can see what's happening.  Is that possible? 

 3             Could the usher help the witness over. 

 4             MR. SACHDEVA:  Thank you very much, Professor, for that. 

 5             PRESIDING JUDGE FULFORD:  A change of headphones, I think.  And 

 6     does the professor want a chair? 

 7             THE WITNESS (interpretation):  Thank you, Your Honour. 

 8             MR. SACHDEVA: 

 9        Q.   Now, Professor, if I could ask you to, on this image that we see, 

10     the -- at the bottom of the hand we have two bones.  What are those two 

11     bones called? 

12        A.   They're called the lower extremity of the radius and the lower 

13     end of the ulna. 

14        Q.   And can I ask you to -- to then write or identify which bone is 

15     the ulna and which bone is the radius. 

16        A.   The radius is on the side of the thumb, and the ulna is on the 

17     side of the fifth finger. 

18        Q.   Excellent.  Now, if we start moving further up.  The bones that 

19     we see just above the radius and the ulna, what are they called? 

20        A.   Above the radius and the ulna there are small bones.  They're 

21     called the carpal bones, and they make up the wrist. 

22        Q.   Thank you.  And I would ask you to -- to follow the same exercise 

23     and mark that on the image for the Court. 

24             PRESIDING JUDGE FULFORD:  And, madam, do take a seat if that 

25     would be more comfortable. 
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 1             THE WITNESS (interpretation): (Marks) 

 2             PRESIDING JUDGE FULFORD:  Usher, could you lower the microphone 

 3     slightly. 

 4             MR. SACHDEVA: 

 5        Q.   Thank you, Professor.  As we move up to the fingers, just above 

 6     the carpal bones, what are the first series of bones of the fingers 

 7     called? 

 8        A.   Well, the number of bones that you are referring to are the five 

 9     bones which correspond to the metacarpal bones.  This corresponds with 

10     the proximal part of the hand, the one closest to our body. 

11        Q.   And can you please mark that on the page. 

12        A.   (Marks) 

13        Q.   And of course we have five metacarpals.  Which one is known as 

14     the first metacarpal bone, and if you could tell the Court that by 

15     writing a 1 by the first one. 

16        A.   This is this one which corresponds to the bone -- one of the 

17     bones of the thumb. 

18        Q.   And just for clarity, I take it that the fifth metacarpal is 

19     the -- what is commonly termed the little finger at the end; is that 

20     right? 

21        A.   The fifth metacarpal bone is a part of the array of the little 

22     finger.  The little finger, fifth ray, made up of the fifth metacarpal 

23     bone and a number of smaller bones called phalanges. 

24        Q.   And which bones are the phalanges? 

25        A.   On each ray you have the phalanges, so you, therefore, have five 
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 1     rays with three bones in each set, one, two, three.  First, second and 

 2     third phalange which you find for each finger.  The first ray is this 

 3     one, but it only has two phalanges.  And between the first and the second 

 4     bone you have this little round bone which grows during the adolescence 

 5     and which is the sesamoid of the thumb. 

 6        Q.   And may I ask you to mark on the image the phalanges and the 

 7     sesamoid bone of the thumb, please. 

 8        A.   (Marks) 

 9        Q.   And typically at what age would one see the existence of a 

10     sesamoid -- of the sesamoid bone in, firstly, a boy, and secondly, a 

11     girl? 

12        A.   The sesamoid hasn't ossified yet in a young child, and you see it 

13     appear at 13 in a boy and 11 in a girl. 

14        Q.   Of this image is taken, its skeletal age is 19 years of age, and 

15     I'd like you to just briefly explain to the Court what is it about this 

16     image that -- that one can conclude that the bone age is 19? 

17        A.   The way I come to the conclusion that the bone age is -- or the 

18     skeletal age is 19 or more is that all the cartilages have fused.  On 

19     this X-ray you can't see any growth areas, so I can tell that the person 

20     has finished growing. 

21        Q.   And perhaps that's going to be better explained when I show you 

22     the next photograph. 

23             MR. SACHDEVA:  But for the moment, Mr. President, may this 

24     document be given a separate EVD number? 

25             PRESIDING JUDGE FULFORD:  Assuredly.  Yes.  Could the Court 
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 1     Officer please give this a number. 

 2             COURT OFFICER (interpretation):  The document will be 

 3     EVD-OTP-00421. 

 4             MR. SACHDEVA: 

 5        Q.   Professor, before I take you to the next image, when one assesses 

 6     the bone age of a person that is 16, 17, 18, 19, which part of the hand 

 7     is it important for there to be an X-ray of, the lower part, the 

 8     phalanges?  Which part would you say in your experience is essential for 

 9     there to be an X-ray of to make that determination? 

10        A.   In this method the whole hand and the wrist have to be X-rayed. 

11     However, the atlas does show that fusing of cartilages happens first in 

12     the rays of the hand - that means the fingers - and goes towards the ulna 

13     and the radius, finishes at the thumb. 

14             In a young child, I mean below the age of 13 or 14, it's very 

15     important to have the fingers on the X-ray, because that is where the 

16     reading will be done.  The atlas does show that fingers are completely 

17     fused at the end of the growth and only the wrist shows areas that still 

18     need to be fused. 

19             To answer your question, normally and ideally one needs the hand 

20     and the wrist.  If you only have the wrist, you can try and give a 

21     bone-age assessment, but it will work mainly for older persons, towards 

22     the end of their growth. 

23        Q.   And so do I take it, Professor, that the ulna and the radius are 

24     the bones in the hand that are the last to be fused in the process of 

25     bone maturation? 
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 1        A.   That's correct.  That is what the Greulich and Pyle atlas 

 2     demonstrates quite clearly. 

 3             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, the usher is patiently 

 4     and quietly standing by the machine.  Do we need for him to remain 

 5     there or can he be relieved of his duty? 

 6             MR. SACHDEVA:  Mr. President, I apologise.  Absolutely.  I'm 

 7     going to go through the same process with other photographs, but I 

 8     suspect it's fine, yes. 

 9         PRESIDING JUDGE FULFORD:  Yes.  So you needn't stand there 

10          quietly, usher.  Thank you very much. 

11             MR. SACHDEVA: 

12        Q.   Professor, I neglected to ask you what -- if you could just 

13     explain to you what the epiphyses are in the hand. 

14        A.   The epiphyses correspond to the extremity of each diaphysis. 

15     That means at the end of each metacarpal and each phalange on either side 

16     there's a rounded area that's in contact with the joint.  It's part of 

17     the joint, and that is what is an epiphyses.  That is where we see 

18     cartilage that is gradually going to fuse and disappear as the subject 

19     grows. 

20        Q.   Thank you.  And on this next image I'm going to ask you to 

21     identify that area.  If I could ask you to turn to page 65 of the atlas. 

22     And again the same process, I have a photocopy of that image for you to 

23     mark. 

24             MR. SACHDEVA:  And for the benefit of the Court, the document I'm 

25     going to show the witness is DRC-OTP-0207-0411. 
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 1        Q.   And, Professor, while you're at that page, is it right that this 

 2     is an image of a male at three months old, three months skeletal age? 

 3        A.   Yes, that's correct. 

 4             MR. SACHDEVA:  Mr. President, might I just inquire whether this 

 5     needs to have an EVD number? 

 6             PRESIDING JUDGE FULFORD:  Is this going to be separately marked 

 7     by the witness, Mr. Sachdeva? 

 8             MR. SACHDEVA:  Yes, it is. 

 9             PRESIDING JUDGE FULFORD:  Good.  Then let it now have a separate 

10     EVD number, please. 

11             COURT OFFICER:  So once the document is annotated by the witness, 

12     it will carry the evidence number EVD-OTP-00422.  As it is now, not 

13     annotated, it's part of the atlas, which has been assigned an evidence 

14     number already. 

15             MR. SACHDEVA:  Very well.  Thank you. 

16        Q.   Professor, please just explain the distinctions between what we 

17   see here of a 3-month-old boy and the previous image of a 19-year-old boy? 

18        A.   Yes, of course.  As we just saw the X-ray of a boy of 19, you 

19     remember that the carpus which I marked was made of lots of little bones, 

20     whereas here you only have two millimetric circles instead of all the  

21      bones we saw on the 19-year-old subject. 

22     And this indicates – in fact, these bones exist, of course. 

23     They already exist in the newborn, but they haven't ossified yet   

24     and they don't show up white on the X-ray, you don’t see them on a 

25     standard X-ray.  And the lower extremity of the radius and the ulna look 
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 1   different, because there is a round area or semi-circular, which is the 

 2    epiphysis which has not ossified at all. And in the bones in the rays as  

 3  well, the metacarpal, the phalanges of the thumb, the three phalanges of  

 4  each ray haven't become bone either.  There is no ossification of what we  

 5   call the epiphyses, and we would say that there is no visible epiphyseal  

 6   core. They are there, but they are cartilaginous so they are not visible  

 7          yet.  This is the basis of a bone-age assessment. 

 8        Q.   Could I ask you to mark where we see the epiphysis in the carpal 

 9     area and also in the phalange area. 

10        A.   Yes.  I'll mark the epiphyses that I cannot see.  So I've noted 

11     the unossified epiphyses on the first two rays.  There is one 

12     at the end of each bone, of each visible bone, and where I've marked it 

13     for one ray applies to all of them, of course. 

14        Q.   And is it right that the grey matter that we see in between the 

15     metacarpals and the radius and the ulna, is that commonly termed as 

16     cartilage? 

17        A.   It's the whole set of carpal bones that correspond to cartilage. 

18     So, yes, it is cartilage. 

19        Q.   And may I ask you to identify that area on the diagram by writing 

20     the word "cartilage" where you see it. 

21        A.   I can't indicate cartilage precisely where I can see it because I 

22     cannot see it, but I can tell you where the cartilage is presumed to be. 

23             So I've written "area of cartilaginous carpus." 

24             PRESIDING JUDGE FULFORD:  Pause a moment, Mr. Sachdeva. 

25             Yes, Mr. Desalliers. 
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 1             MR. DESALLIERS (interpretation):  I'm sorry to interrupt, but we 

 2     haven't got the annotated version on our screen, so we have a problem to 

 3     follow the annotations. 

 4             PRESIDING JUDGE FULFORD:  Have you got a button that says "PC1" 

 5     on it, Mr. Desalliers?  If you press that, it should come up. 

 6             MR. DESALLIERS (interpretation):  Yes, your Honour, but -- I have 

 7     the image, but I do not have the annotation. 

 8             Oh, right.  I didn't press the right button.  I should press 

 9     "Docu Cam."  Okay. 

10             PRESIDING JUDGE FULFORD:  Yes, Mr. Sachdeva. 

11             MR. SACHDEVA:  Thank you, Mr. President. 

12        Q.   Professor, is it correct, then, that as the child grows older, 

13     the area where you have indicated the cartilage zone develops into what 

14     are termed the carpal bones?  Is that right?  And therefore, the grey 

15     matter becomes progressively white? 

16        A.   Yes, indeed.  These cartilage areas are going to be calcified and 

17     appear as white on the X-ray, and therefore they are accessible for 

18     interpretation.  And what we're particularly interested in is the carpal 

19     area, but for younger children the epiphysis of the rays of the fingers. 

20        Q.   Thank you.  Now we're going to look at images from a 16-year-old 

21     boy, 17, 18, and we've already seen a 19-year-old, and I'm going to ask 

22     you some further questions on those images. 

23             If we could now turn to page 117 of the atlas.  And, Professor, 

24     can I ask you to confirm that that is an image of a skeletal age of a 

25     16-year-old boy that we see on page 117 of the atlas? 
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 1        A.   Yes.  It is indeed a bone age of 16 years for a male patient. 

 2        Q.   Similarly, I have a copy of that image to be given to you for a 

 3     further explanation. 

 4             MR. SACHDEVA:  If I could ask the Court Usher to provide this to 

 5     the witness.  And for the benefit of the Court, the number is 

 6     DRC-OTP-0207-0463. 

 7             COURT OFFICER (interpretation):  May I take this opportunity to 

 8     say that the annotated will bear the number EVD-OTP-00423. 

 9             MR. SACHDEVA:  Thank you very much. 

10        Q.   Professor, is that image that we have on the ELMO the -- a copy 

11     of what we see at page 117 in the atlas? 

12        A.   Yes, indeed. 

13        Q.   Professor, what I want to do now is to firstly start with the 

14     radius and the ulna at the bottom of the image, and I'd like you to 

15     explain what -- what is it about those two bones in this image that leads 

16     one to an assessment that this is a skeletal age of a boy of 16 years 

17     old? 

18        A.   I think that if everybody has the binder in front of them, the 

19     members of the Court should maybe turn the pages gradually from the age 

20     of 3 months to 6 years on page 91.  You can see that compared to the view 

21     for a 3-month-old, you see new bones that have appeared on the fingers, 

22     i.e., the epiphysis of the fingers.  Then if you go on turning the pages, 

23     you see that these epiphyses, and here I am turning back to the document 

24     that is given to me, can be found here, but you no longer see the light 

25     lines because they have gradually fused with the bone of the finger.  And 
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 1     this can be found on all the phalanges.  It can be seen also for all the 

 2     metacarpal bones.  The only clear line that you can still see, you see it 

 3     on the ulna and the radius, and therefore we can conclude that there is 

 4     still a potential for growth for this subject.  And if we compare it with 

 5     the atlas we have with us, the Greulich and Pyle atlas, we see that we 

 6     are in the 16-years age bracket.  It is because of this growth cartilage 

 7     that's still present, this residual cartilage is still present, that we 

 8     can determine that this particular subject has not finished growing. 

 9        Q.   Thank you, Professor, for the very helpful explanation.  When you 

10     speak of the -- the line that we see in the radius and the ulna that 

11     demonstrates that the bones have not properly and completely fused, may I 

12     ask you to indicate on the image that exact spot. 

13        A.   It is here and here.  The fact that you see it as grey or black, 

14     this very fine line, shows that there is no bone at this level.  It is 

15     still cartilage. 

16        Q.   May I ask you to indicate with an arrow that location, and beside 

17     the arrow if you could write the words "no bone." 

18             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, I think we'll then take a 

19     break if that's convenient to you. 

20             MR. SACHDEVA:  It is, Mr. President.  Thank you. 

21             PRESIDING JUDGE FULFORD:  Thank you very much. 

22             THE WITNESS (interpretation): (Marks) 

23             PRESIDING JUDGE FULFORD:  Thank you very much, madam.  We're 

24     going to take a break now for half an hour, and we'll sit again at half 

25     past 11.00.  Thank you very much for your assistance so far, and the 
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 1     usher will show you back to the witness waiting-room. 

 2             (The witness stands down) 

 3             PRESIDING JUDGE FULFORD:  Maitre Mabille, we received yesterday 

 4     an application for a marginal extension of the time for the Defence 

 5     response to Mr. Keta's additional information in relation to the 

 6     suggested personal intervention by certain participating victims who he 

 7     represents.  As I recall it, the current deadline is the 22nd of May, and 

 8     an additional three days have been sought which we're wholly happy to 

 9     grant.  And so if it's convenient with you, we amend the deadline to 

10     4.00 p.m. on the 25th of May. 

11             We'll sit again at half past 11.00. 

12             COURT USHER:  All rise. 

13             Recess taken at 11.01 a.m. 

14             On resuming at 11.30 a.m. 

15             COURT USHER:  All rise.  Please be seated. 

16             PRESIDING JUDGE FULFORD:  Yes.  Witness, please. 

17             (The witness takes the stand) 

18             PRESIDING JUDGE FULFORD:  Thank you, Professor. 

19             Yes, Mr. Sachdeva. 

20             MR. SACHDEVA:  Thank you, Mr. President. 

21        Q.   Welcome back, Professor. 

22             MR. SACHDEVA:  Before we start again, can I ask that an EVD 

23     number is given to the document that has just been marked prior to the 

24     break. 

25             PRESIDING JUDGE FULFORD:  I think that had been given a number of 
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 1     00423, but the Court Officer will tell me if I'm wrong. 

 2             COURT OFFICER (interpretation):  Yes, Mr. President.  Indeed the 

 3     document has been introduced in the file with the number EVD-OTP-00423. 

 4             MR. SACHDEVA:  Very well.  I wasn't aware. 

 5        Q.   But if I can now then, Professor, we're going to move on to an 

 6     image of the skeletal age of a 17-year-old boy. 

 7             MR. SACHDEVA:  And for the benefit of the Court, that is 

 8     contained on page 119 of the atlas. 

 9        Q.   And, Professor, when you arrive at page 119, can you confirm that 

10     that is indeed an image of a 17-year-old boy -- of the skeletal age of a 

11     17-year-old boy.  And similarly, the document that I will provide to you, 

12     if you could confirm that that is indeed a copy of that image. 

13        A.   Yes, I confirm. 

14        Q.   Now, with the copy on the ELMO that you have there, if you could 

15     just explain to the Court again if there are any specific characteristics 

16     in this image that lead you to the conclusion that this is a 17-year-old, 

17     an X-ray of a hand of a 17-year-old boy. 

18        A.   The principle is the same as before.  You need to assess the 

19     light lines that are still there.  I have to say that on this image, just 

20     as on the atlas, the fine line is less visible than on the documents that 

21     we usually have on real X-rays.  However, everybody can see this line, 

22     that you can see a bit less on the ulna, which shows that this subject 

23     has not finished growing.  And depending on the aspect on the width of 

24     this line, you can assess whether he is 16 years old or 17 years old. 

25             MR. SACHDEVA:  And for the convenience of the record, the witness 
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 1     was pointing to the lines that are seen on the radius and the ulna. 

 2        Q.   And, Professor, if I could ask you again, as with the other 

 3     image, to -- to specifically mark on that document where we see those 

 4     lines.  And also, can you identify that this demonstrates that the bone 

 5     has not completely fused. 

 6        A.   (Marks) 

 7             MR. SACHDEVA:  Perhaps that can be given an EVD number. 

 8             COURT OFFICER:  The marked photo, document, shall carry the 

 9     evidence number EVD-00 -- sorry.  EVD-OTP-00424. 

10             MR. SACHDEVA:  Thank you. 

11        Q.   And, Professor, lastly, if we could turn -- if I could ask you to 

12     turn to page 121 of the atlas and again confirm that this is an image of 

13     the skeletal age of a 18-year-old boy.  And I have a copy for you. 

14        A.   Yes, that's correct.  This is an 18-year-old subject.  It is a 

15     male subject. 

16        Q.   Looking at that document, that image on the ELMO, have the bones 

17     in the radius and the ulna completely fused, or can you see evidence of 

18     incomplete maturation? 

19        A.   Here we no longer see any growth cartilage.  We can see only the 

20     mark that is left by this growth cartilage by a line that is no longer 

21     dark as before but it is white, which shows that this growth cartilage 

22     has fused with the bone. 

23        Q.   And just to be clear, Professor, is it your opinion that this 

24     hand or the bones on this wrist that we see here have completely matured, 

25     have completely ossified? 
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 1        A.   Quite, yes.  You -- there's hardly any growth cartilage left. 

 2     And if you turn the page, at 19 years of age for a male subject, you see 

 3     that you no longer see the mark of this growth cartilage, which shows 

 4     that the wrist has completely matured. 

 5        Q.   Let me just ask for a clarification there, Professor.  You said 

 6     that in this image there is hardly any growth cartilage left.  Do I take 

 7     it, then, that there is some cartilage present on this image and that 

 8     therefore there is a distinction between this image from an 18-year-old 

 9     to the next one of a 19-year-old?  Is that right? 

10        A.   Yes.  Yes, there is a slight difference between the 18-year-old 

11     subject image and the image for the 19-year-old subject.  However, we're 

12     now reaching the limits of the interpretation of bone age, and maybe I 

13     can tell you more about it now if you want me to do so, your Honour, or 

14     maybe later after a question. 

15        Q.   Absolutely.  I'm just going to -- to come there, but before we 

16     approach that subject, can I ask you to identify on that image where -- 

17     where we see the remnants of the cartilage in the radius and the ulna. 

18        A.   (Marks) 

19             PRESIDING JUDGE FULFORD:  And so we're clear, Mr. Sachdeva, the 

20     X-ray that the professor has just marked is for an 18-year-old and not a 

21     19-year-old. 

22             MR. SACHDEVA:  Yes, Mr. President, an 18-year-old male. 

23             PRESIDING JUDGE FULFORD:  Could that have an EVD number, please. 

24             COURT OFFICER (interpretation):  The document shall bear the 

25     number EVD-OTP-00425. 
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 1             PRESIDING JUDGE FULFORD:  Thank you. 

 2             MR. SACHDEVA: 

 3        Q.   Professor, with the method used in the Greulich and Pyle standard 

 4     and the assessment that can be undertaken of bone radiography, what are 

 5     the limits of any conclusions that can be drawn? 

 6        A.   Well, this is an important question.  The problem of radiologic 

 7     assessment of bone age is a genuine issue, because you must know that 

 8     assessing the bone age is an evaluation that has a medical interest.  So 

 9     you have to understand that doctors use this method to make sure, to 

10     check that a child is growing normally and has a normal maturation.  So 

11    in everyday medicine, this is used at two points of bone age to check that 

12         with an interval of, say, two years, the child has had the normal  

13     maturation for this two-year interval. 

14             And furthermore, this method has been used for forensic reasons, 

15     i.e., medical experts have been asked to assess a precise age.  But you 

16     must understand that this is not a precise science.  We do have a number 

17     of atlases.  We have our experience which is more or less important.  We 

18     use the atlases, and we know that the bone age is a semi-quantitative 

19     method.  There are a number of variation factors, and they are well 

20     known. 

21             First of all, there is what we call intra- or inter-individual 

22     variability, and I'm going to explain this, regarding the reading 

23     of the bone age.  In other words, if you give to two different 

24     medical experts who have been qualified and experienced the same images, 

25     they can come up with a different assessment with one age interval. 
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 1      We deemed that the inter-variability is about one year maximum.  These 

 2     doctors can be a paediatric radiologist or endocrinologist or forensic 

 3     doctors as well. 

 4             We also assess the intra-individual variability to assess the 

 5     reliability of the method.  In other words, the same doctor will assess 

 6     twice the same view but on different days, and we know that this 

 7     intra-variability, individual variability, is lower, 

 8      shorter than one year. 

 9             And there is a third element that needs to be taken into account 

10     regardless of the reliability of the method, is that the atlas was -- is 

11     based on the population of Northern America, about 50 years ago, and 

12     since then this atlas was not updated as such.  So of course the medical 

13     profession has wondered whether this atlas is still relevant, and a 

14     number of studies exist in literature, and the conclusions to date are 

15     that the Greulich and Pyle atlas can be applied to -- to populations of 

16     various ethnical origins.  It is applied mainly in Europe and Northern 

17     America but on multi-ethnic populations, and studies have been carried 

18     out on population of Northern Africa, and this atlas seems to apply too, 

19     but to this date we still do not have any study or cohort, because the 

20     difficulty is that we need to have a great number of subjects with a 

21     reliable age, genuine age.  There has to be no ambiguity on the real age 

22     of the -- of the subjects, and we don't have any such cohorts for 

23     Southern Africa or other geographical areas. 

24             So these limits exist.  We need to be aware of them.  However, we 

25     have no other method but this Greulich and Pyle atlas, and this is the 
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 1     method that is routinely used by medical experts. 

 2        Q.   Professor, just so it's recorded correctly, am I right in 

 3     understanding that when two experts review the same image that is known 

 4     as inter-variability, and when the same expert reviews two images on 

 5     different days, for example, that is known as intra-variability? 

 6        A.   It's intra-individual variability, and inter-individual 

 7     variability that can evaluate the robustness of the reading method. 

 8        Q.   And taking these factors into consideration, is there a 

 9     standard - how can I put it? - a standard margin of error that experts 

10     such as yourself apply to any assessment of bone age, and if there is, 

11     what is that standard, please? 

12   A.   Error is estimated approximately -- well, it's not an error.  It's a  

13   variation. Anyway, it's been assessed at -- estimated at one year, 

14      minus or plus one year. 

15        Q.   And you have given evidence that the -- the Greulich and Pyle 

16     method was established in the early 1950s in the United States. 

17     Nevertheless, in your experience, if a doctor in Africa or, indeed, in 

18     Asia or India had to undertake a bone assessment, could that assessment 

19     be made without reference to the Greulich and Pyle atlas? 

20        A.   No.  It is impossible for the assessment to be made without 

21     referring to the Greulich and Pyle atlas. 

22        Q.   And does that factor lead you to conclude that this method has 

23     universal application? 

24   A. Yes, very much so.  I can conclude that is applied universally as of  

25   today.  It is applied by all paediatric radiologists who are at work in 
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 1     the world.  With the lack of precision that I've tried to explain earlier 

 2     on. 

 3        Q.   And in your experience and expertise -- well, let me ask you this 

 4     way:  Distinctions with ethnicity or nationality of populations, is it 

 5     the case that -- well, does that affect assessments that can be 

 6     undertaken through X-rays? 

 7        A.   I don't have any scientific evidence to be able to answer this 

 8     point.  We do not have any data that would enable us to say whether it is 

 9     indeed scientifically applicable or not.  The fact is that when it comes  

10     to medical practice, it is applied, and the medical profession, my 

11  colleagues who work in paediatrics and radiology in other countries, none of  

12  them have said or written that the method is not applicable. In a clinical  

13  and routine context, we have to decide on the compatibility of the age which 

14     we think is the age of the individual with the age which is being quoted.  

15  So if significant differences have been observed, they have not been cited. 

16   Having said this, we do not have any scientific evidence concerning the  

17    applicability of this method.  All we have are medical observations which  

18        have been made for many years. 

19        Q.   And to your knowledge, are the distinctions between nationality 

20     or ethnicity less or more important when compared to distinctions between 

21     socio-economic status or among socio-economic status of subjects? 

22    A. We have the impression based on recent literature, especially a  

23   significant piece of research carried out by a Marseille group of  

24    paediatric radiologists that socio-economic conditions are more important  

25    compared with the geographical origin.  This is also the impression that I  
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 1    have in my daily practice. 

 2        Q.   May I ask you to briefly explain why that is. 

 3    A. Because malnutrition or denutrition conditions tend to slow down normal  

 4  bone maturation. In children or adolescents who are malnourished, one sees  

 5  some delay in bone maturation in many cases.  The X-ray of the left hand and  

 6  wrist in front of you enables us, on top of assessing bone age, enables us  

 7  to assess qualitatively the bone structure, the presence of signs showing a  

 8  number of diseases linked to vitamin deficiencies like scurvy or rickets  

 9  which are -- these diseases appear, with signs which are  

10                clearly present on these X-rays. 

11        Q.   Thank you.  I'm now going to ask you questions about the 

12     individual reports, and before I start, may I just ask you to confirm 

13     that you indeed evaluated radiographs of bones and also there were 

14     radiographs of teeth in some of the subjects for the Office of the 

15     Prosecutor in December 2007 and January 2008? 

16        A.   Absolutely.  Together with my colleague Dr. Rey-Salmon, I carried 

17     out the evaluation of radiographs of hands of the subjects we're going to 

18     discuss.  Also dental radiographs in the presence of Dr. Baccard. 

19    Q. And is it right that when the X-rays of the hands and the teeth were  

20   provided to you, at those times they were provided in a sealed envelope and  

21    you yourself broke that seal upon commencement of your expertise? 

22        A.   This is correct. 

23        Q.   If we now move to the first report. 

24             MR. SACHDEVA:  And, Mr. President, I'm going to follow the order 

25     as contained in the binder.  So that would be regarding Witness 7.  And 

ICC-01/04-01/06-T-172-Red-ENG CT WT (rev.dec.1974) 12-05-2009 38/98 SZ TICC-01/04-01/06-T-172-Red3-ENG CT WT (rev.dec.1974) 12-05-2009 38/98 PV T
Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.



Witness:  Catherine Adamsbaum (Open Session)  Page 39 
Questioned by Mr. Sachdeva 
 
 

Case No. ICC-01/04-01/06  Tuesday, 12 May 2009 

 1     for the Court Officer -- 

 2        Q.   Professor, in your binder that's tab 5. 

 3             MR. SACHDEVA:  And for the Court Officer, the ERN is 

 4     DRC-OTP-0180-0828. 

 5        Q.   Professor, if you can just let me know when you've reached that 

 6     report. 

 7             COURT OFFICER (interpretation):  So the report would be 

 8     EVD-OTP-00426. 

 9             THE WITNESS (interpretation):  I have found the report. 

10             MR. SACHDEVA: 

11        Q.   And, Professor, if I could ask you to look through the report and 

12     at the end, and can you identify that that is your signature and that you 

13     did produce this report? 

14        A.   I confirm. 

15             COURT OFFICER (interpretation):  I'm sorry, is the report 

16     confidential or public? 

17             MR. SACHDEVA:  Mr. President, perhaps for the moment it can be 

18     tendered under seal, and it may be that I could ask for an amendment once 

19     it's clarified.  At first glance there's no name and the witness code is 

20     referred to.  However, it clearly involves material of a private nature. 

21             PRESIDING JUDGE FULFORD:  Yes.  Could somebody start reflecting 

22     on this straight away, Mr. Sachdeva, to see whether in fact there is any 

23     sustainable reason for denying the public access to this material as we 

24     go through it.  So for the moment we won't put it on the screen, but I 

25     would like a decision made as quickly as possible for this and the 
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 1     following reports so that if there is no difficulty they can be shown 

 2     publicly. 

 3             MR. SACHDEVA:  Indeed, Mr. President, yes. 

 4             PRESIDING JUDGE FULFORD:  Thank you.  So can that be shown on the 

 5     screen, but only this side of the glass divide, please. 

 6             MR. SACHDEVA:  Mr. President, I apologise.  Upon reflection, 

 7     there are indeed two reports that refer to the witness by name, and of 

 8     course those reports, I would submit, should not be broadcast to the 

 9     public. 

10             PRESIDING JUDGE FULFORD:  Most certainly. 

11             MR. SACHDEVA:  However, for this one and a few others thereafter 

12     they can be broadcast since the names are not included. 

13             PRESIDING JUDGE FULFORD:  Right.  So this report, then, can be 

14     shown publicly.  Just have a word with Ms. Samson.  Make sure you're 

15     certain about this, Mr. Sachdeva. 

16             MR. SACHDEVA:  Yes, Mr. President. 

17             (Prosecution counsel confer) 

18             MR. SACHDEVA:  The report is fine.  I think when we deal with the 

19     actual X-rays there is some outstanding ability to -- for an 

20     identification to be made from an X-ray.  So perhaps the X-rays can be 

21     shown -- or cannot be -- don't have to be broadcast to the public. 

22             PRESIDING JUDGE FULFORD:  Certainly for those that we deal with 

23     before the luncheon adjournment, Mr. Sachdeva, but for those after lunch, 

24     could a copy be prepared that can be shown publicly so there's the 

25     maximum possible distribution of this material. 
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 1             Good.  Well, let's carry on then.  So the report can be 

 2     broadcast, and that's now up on the screen, available publicly. 

 3             Please proceed, Mr. Sachdeva. 

 4             MR. SACHDEVA:  Yes Mr. President. 

 5        Q.   Professor, if I could ask you to turn to page 3 of the report. 

 6             MR. SACHDEVA:  Mr. President, I have asked the Court Officer to 

 7     bring to court the X-rays, the original X-rays from the vault, and I 

 8     understand that they -- they are present in court.  So if I could ask for 

 9     the X-rays pertaining to Witness 7 to be shown to the professor. 

10             PRESIDING JUDGE FULFORD:  Most certainly. 

11             COURT OFFICER:  We need the EVD number, yes. 

12             MR. SACHDEVA:  The ERN of that X-ray is 0 -- DRC-OTP-0191-0210. 

13             And, President, this is contained in tab 7 of the binder.  So 

14     copies are produced for everyone in the courtroom. 

15             PRESIDING JUDGE FULFORD:  Oh, right.  That's excellent.  And can 

16     tab 7 be distributed publicly, Mr. Sachdeva? 

17             MR. SACHDEVA:  Mr. President, I'm advised by my forensic 

18     coordinator that it can be used to identify -- X-rays can be used.  So 

19     perhaps out of an abundance of caution it should not be broadcast to the 

20     public. 

21             PRESIDING JUDGE FULFORD:  All right.  If that's the position, and 

22     can we reflect, please, over lunch as to whether this really applies 

23     across the board to all the X-rays or whether something can be done to 

24     them to put them in a form where they can be displayed.  I don't know 

25     whether it's the markings around the photocopy or whether it is the 
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 1     actual image of the hand that matter, rather like a finger-print. 

 2             MR. SACHDEVA:  It's the latter, Mr. President. 

 3             PRESIDING JUDGE FULFORD:  Well, I'm surprised, but I'll take your 

 4     lead on this, Mr. Sachdeva.  If it is felt that there is a real prospect 

 5     of the person being identified, then it shouldn't happen.  Good. 

 6             Yes.  The Court Officer wants to say --. 

 7             Mr. Sachdeva, are you going to be asking the witness to mark 

 8     the -- the X-rays on the ELMO? 

 9             MR. SACHDEVA:  Obviously the original X-rays, I will ask the 

10     witness to use that to explain.  However, for the copies, I will then, if 

11     need be, ask her to mark certain features that would demonstrate the 

12     conclusions. 

13             PRESIDING JUDGE FULFORD:  I think if that happens, the Court 

14     Officer, and he'll tell me if I misunderstood what's just been said to 

15     me, but if that happens I think we will need to put the blinds down so 

16     that no one in the public gallery can see one of the screens as to what 

17     is happening if it is felt that showing the X-ray of the hand puts the 

18     witness at risk. 

19             MR. SACHDEVA:  Yes, Mr. President.  May I ask for one minute, 

20     please? 

21             PRESIDING JUDGE FULFORD:  Certainly. 

22             (Prosecution counsel confer) 

23             MR. SACHDEVA:  Mr. President, I'm grateful for the indulgence.  I 

24     think that we can proceed publicly with the X-rays of the hand.  However, 

25     when it comes to the jaw and the teeth, perhaps at that stage it's better 
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 1     to do that exercise in closed session. 

 2             PRESIDING JUDGE FULFORD:  Right. 

 3             MR. SACHDEVA:  I apologise. 

 4             PRESIDING JUDGE FULFORD:  And you're confident that you've had 

 5     enough time to make an informed decision, Mr. Sachdeva? 

 6             (Prosecution counsel confer) 

 7             MR. SACHDEVA:  Yes, Mr. President. 

 8             PRESIDING JUDGE FULFORD:  Good.  Because I don't want this to be 

 9     done in a way that's rushed so mistakes are made. 

10             Right.  The X-ray of the hand, then, can be displayed publicly. 

11     The original should -- the original should be given an EVD number, and 

12     the copy that is going to go on the ELMO that will be marked should also 

13     be given a separate EVD number.  So what is going on the screen at the 

14     moment, as I understand it, is the original X-ray. 

15             COURT OFFICER:  I'm sorry to interrupt.  Just a little reminder. 

16     The -- the X-ray that is given to the expert is the original X-ray.  So 

17     if you intend it make markings on it, then we would need a copy. 

18             PRESIDING JUDGE FULFORD:  Yes, yes.  No.  The original X-ray 

19     should not be marked.  A copy should be marked, not the original.  The 

20     integrity of the original must remain intact.  So it is something else 

21     that should be marked on the ELMO. 

22             MR. SACHDEVA:  Precisely, Mr. President.  And there is a copy, I 

23     understand, provided to the expert along with the original. 

24             PRESIDING JUDGE FULFORD:  Right.  What is on the ELMO at the 

25     moment?  Is that the original or the copy?  Right.  The original is on 
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 1     the ELMO, so let's -- let's have that off the ELMO so that's not marked, 

 2     and let's have a copy, please, put on the ELMO so that the professor can 

 3     mark it. 

 4             Have you got a copy, Mr. Sachdeva? 

 5             Right.  Let's proceed. 

 6             MR. SACHDEVA: 

 7        Q.   Professor, if I could ask you to turn to page 3 of your report, 

 8     and you will see that you have come to conclusions about the age -- the 

 9     bone age of the subject as conducted in -- as of December 2007, and I'd 

10     like you to explain how you arrived at those conclusions. 

11        A.   First of all, concerning the documents, I should like to remind 

12     the Court that an X-ray is read on a negatoscope.  I don't have that 

13     particular device here.  Therefore, I cannot re-read these documents 

14     here.  They should be read in a particular environment with the atlas, 

15     and this is not what I'm going to do here. 

16             I cannot show you precisely what I saw on the standard X-rays, 

17     because whenever an X-ray document is copied or reproduced, one loses 

18     some of its quality. 

19             Of course I could explain to you the conclusions of the report. 

20     The X-rays that were shown to us are of a far better quality than the 

21     document we are being shown here. 

22             So we referred to the Pyle and Greulich atlas.  It is a simple 

23     case here.  There is no growth cartilage any longer, and there is no 

24     light or dense line around the radius or the ulna.  Therefore, we can 

25     conclude that this young individual has finished growing, has reached the 
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 1     last stage of the Greulich and Pyle index.  That is, he is at least 

 2     19 years of age. 

 3             From that point onward, we cannot determine whether he's 19, 25, 

 4     or 90 years old, because once the bones have fused, it's forever.  So we 

 5     don't have any X-ray element to say what's the age of the child, or else 

 6     the elements would be extremely different.  For instance, the presence of 

 7     arthritis to determine the age of the person, but this is extremely 

 8     imprecise.  It would not enable us to give any date, and this is why we 

 9     say at least 19 -- 19 years of age or above. 

10             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, forgive me interrupting. 

11     Just a small matter, but I think earlier you said that we were -- I may 

12     be mistaken, but I think you said this X-ray corresponds to what's behind 

13     divider 7.  I think it's divider 6, in fact. 

14             MR. SACHDEVA:  In my binder it was from divider -- tab 7. 

15             PRESIDING JUDGE FULFORD:  Ah, my bundle's been put together 

16     differently.  Don't worry.  Carry on.  Somebody has put these two 

17     photographs the wrong way round in my binder.  Don't worry, Mr. Sachdeva. 

18     Right.  Please continue. 

19             MR. SACHDEVA: 

20        Q.   Professor, the -- a moment ago you were speaking about the margin 

21     of error of one year when one takes into account the inter- and 

22     intra-variation.  Would that apply to this conclusion? 

23        A.   Yes, of course. 

24        Q.   Before I move on to the next report, can I ask you, Professor, do 

25     you -- do you have in front of you the original X-ray that you viewed 
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 1     when you undertook this exercise in Paris? 

 2        A.   Yes, indeed.  I did have X-ray documents, the original ones.  I 

 3     think they were the original documents. 

 4        Q.   And my question is, do you have them now in front of you? 

 5        A.   No, I don't have the original X-ray in front of me. 

 6        Q.   Thank you for that clarification.  We in fact do have them.  Is 

 7     that the original X-ray? 

 8        A.   Yes, it is.  This is an original X-ray. 

 9        Q.   And upon viewing that original, do your conclusions remain the 

10     same? 

11        A.   Yes, of course, but I cannot have it make a reading -- a 

12     medical reading of this film here because I don't have the required 

13     resources for that. 

14        Q.   Thank you.  If I can now ask you to turn to, in your binder, 

15     tab 8. 

16             MR. SACHDEVA:  And for the benefit of the Court, this is the 

17     report related to Subject 8, and the ERN is DRC-OTP-0180-0835. 

18             PRESIDING JUDGE FULFORD:  Now, Mr. Sachdeva, before we move on to 

19     this next document, what do we need to preserve of the documents that the 

20     witness has just seen?  There's been a photocopy and the original of the 

21     X-ray.  Do either or both of those need an EVD number? 

22             MR. SACHDEVA:  Just the original, Mr. President. 

23             PRESIDING JUDGE FULFORD:  Right.  Can the original please be 

24     given an EVD number. 

25             COURT OFFICER:  Thank you.  The original of the X-ray, which is 
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 1     stored in the e-court system, shall carry the number EVD-OTP-00427.  And 

 2     the report in front of our eyes shall carry the number EVD-OTP-00428. 

 3             MR. SACHDEVA:  Thank you.  For the benefit of the Court, the 

 4     X-ray related to this report subject matter, Witness 8, is contained in 

 5     tab 10 of the binder.  And if I could ask the Court Usher to provide the 

 6     professor with the original of the X-ray and that is DRC-OTP-0191-0212. 

 7        Q.   Professor, do you see the report for Subject 8 in your binder? 

 8        A.   Yes. 

 9        Q.   And can you please confirm whether your signatures are contained 

10     at the end of this report and this indeed represents accurately the 

11     conclusions you came to upon your assessment? 

12        A.   Yes, yes.  Very much so.  It's my signature, and those are the 

13     conclusions that we met with Caroline Rey-Salmon. 

14        Q.   And just going through that report, what were your conclusions as 

15     to the bone age of this subject? 

16        A.   We had a bone age of at least 19.  Same case as previously, as 

17     there's no longer any visible growth cartilage. 

18             You know, the forensic medical discussion is explained in all the 

19     reports.  It explains the various aspects of the method and its 

20     limitations. 

21        Q.   Yes, that's correct.  And those aspects are contained in 

22     section 4 entitled "Medico-legal Discussion," and they -- may I ask you 

23     to confirm that they do confirm and reflect what you have given evidence 

24     about today so far? 

25        A.   Yes, it does reflect exactly my testimony as I gave it in 2007, 
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 1     and things have not changed since.  There are no new major elements in 

 2     the area.  The method still has those limitations.  It still applies. 

 3        Q.   And again with -- as with the last report, the conclusion that 

 4     has been arrived at, in other words, the bone age of at least 19 years 

 5     and the legal age at greater than 18 years, does that also come with the 

 6     margin of error of one year? 

 7        A.   Yes.  All the reports are similar as regards that margin of 

 8     error. 

 9        Q.   Thank you. 

10             MR. SACHDEVA:  And could I ask that a number is given to -- an 

11     evidence number to the report and to the original X-ray.  Thank you. 

12             COURT OFFICER:  The report has just been assigned an evidence 

13     number, which was EVD-OTP-00428, while the X-ray shall carry the number 

14     EVD-OTP-00429.  And I take this opportunity to remind you that we 

15     consider everything to be public until you say -- until you say 

16     differently. 

17             MR. SACHDEVA: 

18        Q.   Professor, if I could ask you now to move to tab 11 in your 

19     binder. 

20             MR. SACHDEVA:  And for the benefit of the Court, the ERN of this 

21     report is DRC-OTP-0180-0849. 

22        Q.   And again, Professor, is that indeed your report that you made, 

23     and is that your signature at the end of that report? 

24        A.   I confirm that. 

25             MR. SACHDEVA:  If I could ask, perhaps a number can be given to 
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 1     that report. 

 2             COURT OFFICER:  The report shall carry the number EVD-OTP-00430. 

 3             MR. SACHDEVA:  Thank you.  And if I could ask the original of the 

 4     X-ray, which is DRC-OTP-0191-0208.  And for the benefit of the Court, 

 5     that is contained in tab 13 of the binder. 

 6        Q.   Professor, do you have the original of the X-ray in front of you? 

 7        A.   Yes, I do. 

 8        Q.   And please can you explain your conclusions. 

 9        A.   We have a case which is similar to the two previous ones, but the 

10     difference is that this is a female subject, and we no longer have any 

11     visible bone growth cartilage, which means that we have an age of more 

12     than 17 since females mature faster than males. 

13             The conclusion was that it -- the person is older than 18 because 

14     of the dental-aging assessment. 

15        Q.   Thank you. 

16             MR. SACHDEVA:  If the X-ray can be given a number, please. 

17             COURT OFFICER:  The X-ray shall carry the number EVD-OTP-00431. 

18             MR. SACHDEVA: 

19        Q.   Professor, if I could ask you now to turn to tab 14 of the 

20     binder, and this should be the report related to Subject 11.  And when 

21     you find that, can you confirm to the Court that this is indeed your 

22     report that you made and that is -- that it contains your signature at 

23     the end. 

24        A.   I confirm that. 

25             COURT OFFICER:  We need the ERN number of the report, sorry. 
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 1             MR. SACHDEVA:  DRC-OTP-0180-0856. 

 2             COURT OFFICER:  The report shall carry the number EVD-OTP-00432. 

 3             MR. SACHDEVA:  Thank you.  And could I ask the Court Usher to 

 4     provide the original of the X-ray to the professor? And the ERN of that 

 5     is DRC-OTP-0191-0215.  And a copy is contained in tab 15 of the binder. 

 6        Q.   Professor, when examining the X-rays for this subject and looking 

 7     at your conclusions, can you explain your conclusions? 

 8        A.   Yes, of course.  We're dealing with a male subject, and the 

 9     difference to the three previous ones is that at the ulna and the 

10     radius, referring to what I explained before, there's a little bit of 

11     growth cartilage left.  There's even a little bit left at the -- in the 

12     metacarpal area.  This is why we concluded that the bone age is 16 to 17 

13     at the most, and this is corroborated by the dental assessment. 

14        Q.   Thank you.  Can I ask for you to take the original of the X-ray 

15     and put it under the ELMO and just explain to the Court where one can 

16     detect the fact that growth has not been completed.  And I do have a copy 

17     of the X-ray where I will then ask you to mark those locations.  I'm 

18     sorry it's a bit complicated, but that's the best way to demonstrate that 

19     to the Court. 

20             PRESIDING JUDGE FULFORD:  I think we need to make sure first, 

21     Mr. Sachdeva, that on the equipment we have in court that is an exercise 

22     the professor is in fact going to be able to undertake given that she 

23     doesn't have available to her the equipment that she used when making the 

24     original assessment.  So I don't want us to proceed on a false basis 

25     where it's believed that we can see what it was the professor saw when 
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 1     she reached her conclusion when, in fact, we can't see it on the 

 2     equipment we've got. 

 3             Can you deal with that point, please, Professor? 

 4             THE WITNESS (interpretation):  Thank you, Your Honour, for this 

 5     specification, because I can't see the X-rays properly on this equipment, 

 6     and you can't either.  It requires another form of equipment. 

 7             However, I can show you on the paper copy something that is very 

 8     visible, particularly when you refer to the Greulich and Pyle atlas. 

 9     What you can see very well is this lighter line at the ulna and the 

10     radius which, as you've now understood, means there's growth cartilage, 

11     and that infers that the subject hasn't reached adult age and his 

12     maturing hasn't finished.  He hasn't reached 18. 

13             There are also some other growth cartilages that you can see. 

14     For example, here there's a lighter line so that we can become more 

15     specific as regards the age determination. 

16    I would like to explain as well that as the rays of the hand are missing,  

17     and that's the way the original was sent to us. But at this stage of  

18    maturation they have certainly already fused, and that's why it was  

19    reasonable to leave them out.  If we'd had a child of around 10, we  

20    wouldn't be able to make a determination with only this part of the hand  

21         in the X-ray, even though we did not have the official age. 

22             MR. SACHDEVA: 

23        Q.   Thank you, Professor.  And may I ask you on that copy that you 

24     have in front you to indicate where we see the growth cartilage still 

25     present, demonstrating that the bones have not fused? 
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 1        A.   (Marks) 

 2        Q.   Thank you very much.  May I ask you on the left-hand side just to 

 3     indicate the number of the subject.  Can you place on the left-hand side 

 4     "W11," please? 

 5        A.   (Marks) 

 6        Q.   And you said that in this instance, even though one does not have 

 7     the full extent of the phalanges, does this conform to what you told the 

 8     Court earlier that for subjects that are 16 and above, through to the 

 9     age of 19, the essential component of the hand -- the essential 

10     components are indeed the radius, ulna, and the metacarpals?  Is that 

11     right? 

12   A. Given the appearance of the metacarpals, we can assume that there has  

13  already been fusion in the rays that are not visible. If anything, the  

14  person could be older but cannot be younger -- could be younger but not  

15  older. So the most important part for this age bracket is the lower  

16     extremity of the radius and the ulna which are the last elements to fuse. 

17        Q.   Thank you. 

18             MR. SACHDEVA:  Mr. President, can the original of the X-ray be 

19     given a number and this marked copy be given a number. 

20             PRESIDING JUDGE FULFORD:  Certainly. 

21             COURT OFFICER:  The original of the X-ray shall be numbered 

22     EVD-OTP-00433, and the copy of the X-ray as annotated by the expert 

23     witness shall carry the number EVD-OTP-00434. 

24             MR. SACHDEVA: 

25        Q.   Professor, we'll now proceed to your next report, and that is 
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 1     contained in tab 17 of your binder. 

 2             MR. SACHDEVA:  And for the Court Officer, the ERN is 

 3     DRC-OTP-0180-0863. 

 4             COURT OFFICER:  The report shall carry the evidence number 

 5     EVD-OTP-00435. 

 6             MR. SACHDEVA: 

 7        Q.   Professor, similarly for this report, is that your report that 

 8     you produced and does it bear your signature at the end? 

 9        A.   Yes, quite so.  It's the report that I drafted and signed. 

10             MR. SACHDEVA:  If the original of the X-ray can be shown to the 

11     witness, and that is DRC-OTP-0191-0206.  And for the benefit of the 

12     Court, that is contained in tab 19 of the binder. 

13             PRESIDING JUDGE FULFORD:  So this is Witness 157; is that right? 

14             MR. SACHDEVA:  Yes, Mr. President. 

15             PRESIDING JUDGE FULFORD:  Thank you. 

16             MR. SACHDEVA: 

17        Q.   And, Professor, in tab 19 you will find the copy of the X-ray, 

18     the original, related to subject 157. And looking at that copy can you 

19     explain your conclusions, please? 

20        A.   Yes.  Same conclusions as the first subjects that we saw.  A 

21     male, no longer any growth cartilage.  Therefore, they are above 19 at 

22     the date of the X-ray, which is true for all of them. 

23             MR. SACHDEVA:  Can the original of the X-ray be given an EVD 

24     number, please. 

25             PRESIDING JUDGE FULFORD:  And the report, please. 
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 1             COURT OFFICER:  The report has been given the number 

 2     EVD-OTP-00435, and the original shall carry the number EVD-OTP-00436. 

 3     Sorry, the original X-ray.  It doesn't appear in the transcript.  So the 

 4     original X-ray shall carry the number EVD-OTP-00436. 

 5             MR. SACHDEVA:  Mr. President, for the next report may I ask to -- 

 6     may I ask leave to move into private session. And when the report comes 

 7     up on the screen, it should not be broadcast when we move back into 

 8     public session. 

 9             PRESIDING JUDGE FULFORD:  Certainly.  Private session, please. 

10             *(Private session at 12.42 p.m.) Reclassified as Open session 

11             COURT OFFICER (interpretation):  Private session. 

12             MR. SACHDEVA: 

13        Q.   Professor, if I could now ask you to move to tab 20 of the 

14     binder, and you will see that this is a report pertaining to 

15     (Redacted), Witness 213. And can you confirm that this indeed is your 

16     report and your signature is included at the end of that report? 

17        A.   Yes, exactly.  That's the report that I signed personally. 

18             MR. SACHDEVA:  If I could ask for the original of the X-ray to be 

19     provided to the professor, and that is DRC-OTP-0191-0204.  And a copy, 

20     Mr. President, is contained in tab 21 of the binder. 

21             COURT OFFICER:  Is it possible to have the ERN number of the 

22     report? 

23             MR. SACHDEVA:  Yes.  DRC-OTP-0180-0870. 

24             COURT OFFICER:  The report shall carry the number EVD-OTP-00437. 

25             MR. SACHDEVA:  And if I could ask the Court Usher to provide the 
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 1     expert with a copy of that original X-ray.  Thank you. 

 2             Mr. President, we can move back into open session. 

 3             PRESIDING JUDGE FULFORD:  Public session, please. 

 4             (Open session at 12.45 p.m.) 

 5             COURT OFFICER (interpretation):  Public session. 

 6             PRESIDING JUDGE FULFORD:  Yes, Mr. Sachdeva. 

 7             MR. SACHDEVA:  Thank you, Mr. President. 

 8        Q.   Professor, with the copy of the X-ray that you have and the 

 9     report, and without mentioning the name of the subject, can you explain 

10     your conclusions, please. 

11        A.   This subject is a male, and there was something different from 

12     the previous ones.  I hope, your Honour, I -- I see -- I don't know 

13     whether you've got this -- whether you can all see this document.  He had 

14     growth cartilage which was rather wide at the end of his ulna and radius, 

15     and he also had growth cartilage here at the first metacarpal and also at 

16     the fifth one.  So it would -- if we refer to Greulich and Pyle, it would 

17     mean that it places him before the full fusion.  So we placed him at 

18     15 years maximum.  At the date of the X-ray, of course. 

19        Q.   And as with the last image that you annotated, can I ask you to 

20     indicate precisely where you have demonstrated the gaps in the bone and 

21     the cartilage. 

22        A.   (Marks) 

23             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, while the witness is 

24     doing that, it may be that I -- I missed it and that -- that's a real 

25     possibility, but I'm not sure whether we've established in evidence yet 
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 1     for each of the individual examinations the precise date when the 

 2     assessment was made, because that is clearly critical if one is going to 

 3     do the mathematics and, as it were, go backwards to the relevant dates 

 4     for the indictment and the relevant dates as given by the witnesses. 

 5             Now, as I say, we may have covered this, but I just want to make  

 6     sure that there isn’t going to be a lacuna. 

 7             MR. SACHDEVA:  Indeed, Mr. President.  It is covered because it 

 8     is contained precisely in the reports which are now in evidence.  The -- 

 9     the -- 

10     PRESIDING JUDGE FULFORD:  Forgive me cutting across.  Forgive me cutting  

11   across.  There needs to be clarity on this, Mr. Sachdeva, because with some  

12  documents, with some pieces of evidence, we've only treated as evidence in  

13   the case those parts that have been dealt with specifically by the witness  

14  during their testimony.  Now, we need to be clear as to whether it is the  

15   Prosecution's submission that in fact the entirety of these reports are now  

16    all in as evidence before us with supplementary questions having been  

17  asked in the way that you have or whether it is only those parts that you’ve  

18      specifically referred to that are in evidence. And I have in mind  

19    particularly, for instance, references that have been 

20     made to witness statements where the decision, as I recall it, has been 

21     that we will only treat as evidence those parts which are read into the 

22         court record during the course of questioning. 

23             MR. SACHDEVA:  Mr. President, it is my understanding that as with 

24     the previous prosecution expert, the entirety of the report, once it has 

25     been verified by the witness, is indeed in evidence. And the fact that 
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 1     some components have not been referred to during viva voce evidence does 

 2     not negate the fact that evidence contained in those other parts is -- is 

 3     indeed part of the Prosecution's case. 

 4             I can -- 

 5       PRESIDING JUDGE FULFORD:  No, no, you needn't.  That's absolutely 

 6     clear.  I want there to be no misunderstanding later as to the process 

 7     that we've been engaged in. And of course if Mr. Desalliers on behalf of 

 8     the Defence has a different view, I'm sure that at 2.45, or at a 

 9     convenient time thereafter, we will be informed of it. 

10             So on each occasion, the date of the conclusion is to be found 

11     within the report.  Is that right? 

12             MR. SACHDEVA:  Yes, Mr. President. 

13             PRESIDING JUDGE FULFORD:  Good.  Sorry to be tedious about this, 

14     Mr. Sachdeva, but this is potentially of importance and I just want to 

15     make sure that it's covered. 

16             MR. SACHDEVA:  Absolutely, Mr. President.  I'm guided. 

17        Q.   Professor, I recall that you had mentioned this, but can you 

18     confirm for the Court that for all the reports that we are dealing with 

19     today, they were assessed and completed either in December 2007 or 

20     January 2008, and the conclusions of the X-rays reflect a conclusion --  

21     the conclusions based upon the X-ray on that date?  Is that right? 

22        A.   Yes.  The reports are dated December 2007 or January 2008. 

23     However, the date of the X-rays is not part of these reports.  In other 

24     words, we have assessed the X-ray documents, and we have given you an 

25     age, but we do not know the date.  And in fact, we do not need the date 
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 1     to assess bone age. 

 2             PRESIDING JUDGE FULFORD:  Now, that's an issue, Mr. Sachdeva, 

 3     isn't it?  We can say that on the -- in December 2007 or January 2008 the 

 4     professor saw an X-ray and she was able to say that on that day when she 

 5     saw the X-ray she was looking at an X-ray of someone who in this instance 

 6     placed him no more than 15.  But there's another stage:  When was the 

 7     X-ray taken?  If the professor had taken the X-ray, so if she'd taken the 

 8     X-ray and the report was all December or January 2007/2008, we would know 

 9     that we were talking about somebody who was no more than 15 at that date. 

10     But if the X-ray has been taken earlier, then that's clearly an important 

11     additional date for us to have. 

12             Now, do we have any dates as to when the X-rays were each taken? 

13             MR. SACHDEVA:  Well, we do have the dates when they were taken, 

14     yes, Mr. President. 

15             PRESIDING JUDGE FULFORD:  That's good, Mr. Sachdeva, but we need 

16     to establish it.  Really, I'm just trying to make sure that the picture 

17     is absolutely clear, not only for us but also for the public, so that 

18     we're not sent on a voyage of discovery through these reports trying for 

19   ourselves to establish when the relevant dates occurred. Now, if there are  

20    dates for each of the X-rays, where, please, 

21         do we find them? 

22             MR. SACHDEVA:  Mr. President, at the end of the -- at the end of 

23     the report -- on the reports, on the second page, you take -- where -- 

24     where it is detailed that the seal was broken, one can then find the 

25     dates in that paragraph. 
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 1             PRESIDING JUDGE FULFORD:  Well, we have to be careful what we 

 2     read out here, but there's a -- I can safely read this, towards the 

 3     bottom of page 2 in the English translation:  "The seal was broken and an 

 4     inventory made of the contents.  A head-on and lateral radiograph of the 

 5     carpus and the lower third of the forearm."  There is inverted commas, a 

 6     name is given, and there is then a date.  Now, is it said that that is 

 7     the date when the X-ray was taken? 

 8     MR. SACHDEVA:  It's not -- it's not said there.  It is the 

 9     Prosecution's position -- we do have pre-registration forms that -- that 

10     we will tender. 

11             PRESIDING JUDGE FULFORD:  Good, because reading -- reading that, 

12     before we came into court today, I did not understand that entry as 

13     signifying that that was the date when the X-ray was taken.  Now, it may 

14     well be the case, but I think there needs to be better evidence on this 

15     point. 

16             I've prompted Ms. Pellet to intervene, Mr. Sachdeva. 

17             Yes, Ms. Pellet. 

18             MS. PELLET (interpretation):  Your Honour, just to help you, 

19     regarding subjects 7, 8, 9, 10 and 11, the date on page 2, provisional 

20     inscription, you have a figure, investigator, a figure, and then the date 

21     is the date at which the X-ray was taken.  At least for the people we 

22     as the Office represent.  Thank you. 

23             PRESIDING JUDGE FULFORD:  Well, thank you, Ms. Pellet.  I have to 

24     say the way that the report has been written, and this is most certainly 

25     not the professor's fault, that that doesn't shout out to me.  Now, it 
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 1     may well be that that is in fact the position, but it's going to have to 

 2     be more than counsel's assertion.  There's either got to be an agreement 

 3     on this or better evidence, please, if that's available. 

 4             MR. SACHDEVA:  Yes, Mr. President.  Perhaps -- perhaps I can 

 5     liaise with the Defence to establish whether there is indeed agreement on 

 6     that. 

 7             PRESIDING JUDGE FULFORD:  If there's a non-issue on this, 

 8     Mr. Sachdeva, so be it, but we need to know where we are. 

 9             Well, it's two minutes to 1.00.  If that's convenient with you 

10     we'll break off at that point. 

11             MR. SACHDEVA:  It is. 

12             PRESIDING JUDGE FULFORD:  Thank you very much. 

13             Madam, thank you very much for your help again.  We're going to 

14     break off for lunch now, and we'll look forward to seeing you again at 

15     quarter to 3.00, 2.45.  Thank you very much. 

16             THE WITNESS (interpretation):  Thank you, your Honour. 

17             PRESIDING JUDGE FULFORD:  Thank you. The 

18     usher will take you back to the waiting-room. 

19             (The witness stands down) 

20             COURT OFFICER:  The evidence number assigned to the X-ray which 

21     was not annotated is EVD-OTP-00438, and the evidence number assigned to 

22     the annotated X-ray is EVD-OTP-00439. 

23             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, I'm sorry to trouble you. 

24     There's another issue that -- that we need very briefly to consider. 

25             The Victims and Witness Unit has been reflecting on the order 
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 1     that we made that the two experts should not be in court at the same 

 2     time. And they remind the Chamber that the witnesses travelled together, 

 3     having arrived late last night, and that they are currently residing in 

 4     the same hotel. And they also remind us that the courtroom 

 5     familiarisation and the courtesy meeting has taken place at the same time 

 6     for both witnesses. 

 7             At the moment, the Chamber is not minded to order these two 

 8     witnesses that they are not to speak with each other during any 

 9     adjournment or that they are not, for instance, to have dinner together 

10     if they wish, given that they know each other and are sharing hotel 

11     facilities.  Of course, we would stress to them that they must not 

12     discuss their evidence with each other. 

13             We would ask the parties and the participants to reflect on this 

14     over the luncheon adjournment, and if anybody wishes for a more -- for an 

15     order that they should be more completely separated, then the matter 

16     should be raised with us, please, at 2.00 p.m. But our preliminary view 

17     is that it is sufficient for them not to hear each other's evidence, with 

18     a clear warning that they are not to discuss the evidence that has been 

19     given or the evidence that is to be given. 

20             Thank you very much.  We'll sit again at 2.45. 

21             COURT USHER:  All rise. 

22             Luncheon recess taken at 1.02 p.m. 

23             On resuming at 2.46 p.m. 

24             COURT USHER:  All rise.  Please be seated. 

25             PRESIDING JUDGE FULFORD:  Maitre Mabille, before we continue with 
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 1     the witness, I have received an e-mail communication, indeed all three 

 2     Judges have received an e-mail communication from the Vice-President of 

 3     the Court, who is -- who has responsibility for administrative matters.  

 4     And the e-mail, I won't go into the content of it, but it seeks to inform 

 5     the Bench as to the current position as regards the proposed move of the 

 6     Defence team. 

 7              I understand that this move is planned to take place on the 

 8     29th of May, and I wish to inquire of you, and I emphasise in the spirit 

 9     of cooperation, to find out what the position of the Defence is as 

10     regards the timing of the move and whether it is, in your estimate, 

11     likely to have any impact on the smooth running of this trial. 

12             Before you reply, I observe, and this has just been the subject 

13     of conversation between the three of us, that in fact if the move -- if 

14     we had been consulted, if the move were to take place three or four weeks 

15     later, it is likely that that would be at a time after the conclusion of 

16     the evidence to be called by the Prosecution when the disruption to 

17     yourself would be easier to absorb and when it would not run the risk of 

18     leading to delays and disruptions to the case.  But I don't want to make 

19     suggestions that may influence your answer, Maitre Mabille.  Some form of 

20     a leading statement on my part. 

21             Could I ask what the Defence attitude is on this, because I've 

22     got to reply to the vice-president, and I'd like to be informed as to 

23     your stance. 

24             MS. MABILLE (interpretation):  Thank you, your Honour.  Thank 

25     you, your Honours, for dealing with this issue.  I wanted to send an 
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 1     e-mail to the Chamber to inform you, since we had already mentioned this 

 2     issue and talked about it with you. 

 3        On the 17th of April, I received a letter from the Deputy Registrar 

 4     telling us that we had to move on the last week of May.  I immediately 

 5     took an appointment with Didier Preira, who is the Deputy Registrar, to 

 6     let him know of two things.  Firstly, I was surprised that we were not 

 7     consulted before giving us a date, because had we been consulted, of 

 8     course I would have suggested that we move in April during the judicial 

 9     recess. But taking note of the document, I told the Deputy Registrar that 

10     that date seemed to be totally inappropriate given that, indeed, we would 

11     be in the middle of the second half of the Prosecution case.  It is a 

12     time at which we have to work intensively, and we have very little time 

13     for anything else.  And I told him that this would require from us, since 

14     the whole case is on paper format, on hard copy, that would require a 

15     number of arrangements on our part.  So I asked the Deputy Registrar to 

16     postpone this move until the end of the Prosecution case. 

17             I have to be very honest with the Chamber.  I have also laid a 

18     second condition.  I asked before we move to the new premises that -- I 

19     asked if we could check that the IT system was working properly, because 

20     I have already had a previous experience.  I was told once that I had to 

21     move, that the IT would work, and that it would work within 24 hours and 

22     three months later it was still not working properly. 

23             So I asked the Deputy Registrar to think about our proposals, 

24     i.e., to move after the Prosecution case and to have the confirmation 

25     that the IT system would be working before we moved to our new premises. 
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 1     The Deputy Registrar informed me that he was going to examine the 

 2     proposal made by the Defence team and that he would come back to us about 

 3     it, and this is why I had not addressed the Chamber directly, because I 

 4     was waiting.  I was expecting the answer from the Deputy Registrar 

 5     regarding my proposal. 

 6             Finally, I was told that we had to move because other people 

 7     needed our offices on that floor, and I insisted on saying that we are 

 8     all professionals and, therefore, if there are people that we must not be 

 9     in contact with, we could very well manage to share the same floor 

10     without being in contact with these people and without sharing any 

11     information, at least for a short time. That seemed obvious to me. 

12             So this is the information regarding the proposal I have made on 

13     my team's behalf. 

14             PRESIDING JUDGE FULFORD:  Thank you very much indeed, 

15     Maitre Mabille.  Given the limitations as to time for these two 

16     witnesses, I better not occupy more of the afternoon now on this issue, 

17     but after we've risen today, if on reflection there are any further 

18     matters that you would wish to bring to our attention please do so, 

19     because following the last discussion in open court, I had a conversation 

20     with the second vice-president, and the reason why I haven't raised this 

21     again was because I received a reassurance that the move was going take 

22     place over a weekend and it would therefore not impact on the smooth 

23     running of this trial. 

24             If in your estimation there will be consequences for this case 

25   arising out of the move, we would be very grateful - and this can be done 
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 1     by e-mail - to have your views on it, because from our perspective, the 

 2     issue that is of paramount importance is this accused's right to a speedy 

 3     trial, and we would wish as much as possible to avoid delays that are 

 4     caused by bureaucratic internal rearrangements.  But we leave it to you 

 5     to come back to us if you wish with any further details, but thank you 

 6     for the assistance so far. 

 7             Witness, please. 

 8             (The witness takes the stand) 

 9       PRESIDING JUDGE FULFORD:  Thank you, madam.  Sorry we've kept you 

10     waiting. 

11      Yes, Mr. Sachdeva. 

12       MR. SACHDEVA:  Thank you, Mr. President. 

13      Q.   Welcome back, Professor.  Before I ask you some further 

14     questions -- 

15             MR. SACHDEVA:  Mr. President, may I ask the Court Officer to 

16     assign a number to the -- unless it's been done already, but just to be 

17     sure, the annotated -- the last annotated copy of an X-ray and indeed the 

18     original. 

19             COURT OFFICER:  The numbers have been assigned to both the 

20     original and the annotated version of the X-ray.  So the original was -- 

21     had been assigned the number EVD-OTP-00438, and 439 for the annotated 

22     X-ray. 

23             MR. SACHDEVA:  Thank you. 

24        Q.   Professor, before we move on to the final two reports, if we just 

25     stay with the report related to 213.  That is in tab 20.  If you can just 
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 1     take yourself to that report. 

 2             And if you go to the second page, and on the second page you will 

 3     see a section entitled "Items."  Do you see that? 

 4        A.   Yes. 

 5        Q.   And may I just confirm with you that within that section there is 

 6     a date of the 3rd of December, 2007, and is it right that that was the 

 7     date that you saw on the sealed bag that you received? 

 8        A.   Yes, this is correct. 

 9        Q.   Just below that information there's a paragraph, and I'm going to 

10     read the last sentence and it says:  "The bag contained a head-on and 

11     lateral radiograph of the carpus and lower third of the forearm (side 

12     unspecified) of" a name and a date is given as the 3rd of December, 2007. 

13             And my question to you is:  Was that a date that was indicated on 

14     the radiograph itself? 

15        A.   I think that this is the date which was indicated on the X-ray 

16     film itself, but this could be checked on the original. 

17        Q.   And may I ask you, the -- the format in which we see here the 

18     name -- the name of a person and the date that may have been indicated 

19     on the X-ray, is that the typical manner in which that information is 

20     included on radiographs in your experience? 

21        A.   Could I possibly ask you to repeat your question?  I'm not sure 

22     that I understood your question. 

23        Q.   Absolutely.  My question is this, that if indeed, as you said, it 

24    could quite well be the information of the name of the person and the date 

25     was contained on the radiograph, and my question is this:  In your years 
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 1     of experience and when you have had to view radiographs, does the 

 2     information regarding the identity of the subject and the date at which 

 3     the radiograph was taken, is that how it is typically demonstrated? 

 4        A.   You mean that is it usual, is it the usual way that on a standard 

 5     radiograph in a hospital or do you mean in this specific case? 

 6        Q.   No. In the usual way. 

 7        A.   Usually, the name of the patient appears on the bag with the date 

 8     at which the radiograph was taken. And on the film, on the document, the 

 9     X-ray document itself, one sees the date at which the X-ray was taken. 

10     So the date is mentioned twice usually. 

11        Q.   And does it appear to you from this report that indeed the date 

12     is contained on the bag and on the radiograph -- or, rather, was 

13     contained on the bag and the radiograph? 

14        A.   I'm not sure that I can remember that the date was mentioned on 

15      the film.  Maybe Mrs. Rey-Salmon will remember this because she did the  

16    drafting of this particular part.  I know that at the time when we  

17      screened the X-ray films they were supposed to be dated December 2007,  

18   at the time when we read them.  This is what I can tell you. 

19        Q.   If indeed the date was contained on the radiograph, would you -- 

20     upon seeing that would you then assume that that indeed was the date that 

21     the X-ray was taken? 

22        A.   Yes, because my assumption is that this is the time when the 

23     X-ray was taken.  But once again, screening or reading bone age doesn't 

24     require that one has checked the dates when the radiographs were taken. 

25        Q.   And in fact, if you move on to your -- to the final conclusions 
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 1     under the section entitled "Findings," you indicate that -- or it is 

 2     indicated that the estimated -- the bone age is estimated at less than or 

 3     equal to 15 years as of the date the radiographs were taken, i.e., 

 4     3rd December 2007. 

 5        A.   This is correct.  And if it is written here, it was probably the 

 6     case. 

 7        Q.   Professor, just to be absolutely sure, probably the case what? 

 8     What was probably the case? 

 9        A.   If we wrote at the time when the X-rays were done, 3rd of 

10     December, 2007, this is because we saw this written somewhere. 

11        Q.   If we could now move to the penultimate report, and that is 

12     contained in tab 22 of the binder.  And the report should not be 

13     broadcast -- 

14             COURT OFFICER:  We have not received the ERN number of the 

15     previous reports nor assigned an evidence number. 

16             MR. SACHDEVA:  Perhaps I'm mistaken, but I understand the report 

17     that I was just discussing was one that had been previously assigned, 

18     evidence number 437, if I'm not mistaken. 

19             COURT OFFICER:  Is it for the witness 213? 

20             MR. SACHDEVA:  Indeed. 

21             COURT OFFICER:  Okay. 

22             MR. SACHDEVA:  Thank you.  I was just indicating that the report 

23     contained within tab 22, that is DRC-OTP-0180-0876, should not be 

24     broadcast to the public.  And, Mr. President, for this initial question 

25     may we move into private session. 
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 1             PRESIDING JUDGE FULFORD:  Private session, please. 

 2             *(Private session at 3.09 p.m.) Reclassified as Open session 

 3             COURT OFFICER:  Private session. 

 4             PRESIDING JUDGE FULFORD:  Yes, Mr. Sachdeva. 

 5             MR. SACHDEVA:  Thank you. 

 6        Q.   Professor, do you see before you the report related to (Redacted) 

 7     (Redacted)? And once again, is this your report conducted jointly 

 8     with Dr. Rey-Salmon, and is your signature contained at the end of that 

 9     report? 

10        A.   Absolutely.  This is the report that I drew up and signed with 

11     Mrs Rey-Salmon. 

12             COURT OFFICER:  The report shall carry the number -- the evidence 

13     number EVD-OTP-00440. 

14             MR. SACHDEVA:  Thank you.  If the original of the X-ray -- 

15     Mr. President, we can move back into open session. 

16             PRESIDING JUDGE FULFORD:  Thank you.  The witness number for 

17     (Redacted) was -- was it 29 -- 

18             MR. SACHDEVA:  4. 

19             PRESIDING JUDGE FULFORD:  294.  Thank you very much. 

20             Public session, please. 

21             (Open session at 3.10 p.m.) 

22             COURT OFFICER:  Open session. 

23             MR. SACHDEVA:  May the original of the X-ray be provided to 

24     Professor -- to the professor? And the ERN is DRC-OTP-0191-0203.  And for 

25     the benefit of the Court, the copy is contained in tab 23. 
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 1        Q.   Professor, without mentioning the name, of course, can you please 

 2     describe how you came to your conclusions and what those conclusions are 

 3     as to the bone age of this subject. 

 4        A.   Well, this is a -- apparently a male subject who doesn't have any 

 5     growth cartilage. 

 6             Do you have the paper copy of it?  I would like to show it to the 

 7     Court. 

 8             It's just a very thin line that can be seen at the lower end of 

 9     the ulna.  So this subject is almost totally fused but not quite so yet. 

10     So its bone age was assessed between 18 and 19 years at the time when the 

11     film was taken. 

12        Q.   Yes.  If you could indicate the presence of the lower -- the thin 

13     line that you can see at the lower end of the ulna. 

14        A.   So I shall show you the place where the thin line appears, but 

15     it's very thin, less than one millimetre.  Therefore, you cannot possibly 

16     see it here in these paper copies.  It was here, head-on and profile 

17     view, at the lower end of the ulna.  This shows the almost total 

18     completion of bone maturation. 

19        Q.   If you can, Professor, may I ask you to identify where that thin 

20     line, in your expertise, can be seen. 

21        A.   (Marks) 

22        Q.   And it is -- is it right, Professor, that the -- the cartilage 

23     line that you have indicated demonstrates that the ulna has not 

24     completely, 100 per cent fused at this stage? 

25        A.   Yes, this is correct.  It's reached the end of the maturation 
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 1     stage. 

 2        Q.   Professor, I apologise.  Perhaps my question wasn't -- you have 

 3     indicated -- you indicate that there is a line of cartilage that can be 

 4     seen, albeit very faintly. And my question is, does this indicate that 

 5     complete fusion has not at this stage taken place or does it indicate 

 6     that fusion is complete? 

 7        A.   Indeed, this demonstrates that fusion is not quite complete yet. 

 8        Q.   Thank you for that clarification.  And the original of the X-ray 

 9     that we have -- that you have in front of you, do you recall that as the 

10     X-ray that you viewed when you conducted this -- when you completed your 

11     report? 

12        A.   Yes. 

13             MR. SACHDEVA:  May I ask then for the original X-ray and the 

14     annotated copy to be given an evidence number. 

15             PRESIDING JUDGE FULFORD:  Have we given a number to the report 

16     yet?  We have.  Right.  Then those two documents, please. 

17             COURT OFFICER:  The -- the original of the X-ray shall carry the 

18     number EVD-OTP-00441, and the version that is annotated by the expert 

19     witness shall carry the number EVD-OTP-00442. 

20             MR. SACHDEVA:  And may I just confirm that this report -- the 

21     previous report and the next one are to be tendered under seal? 

22     Confidential exhibits. 

23             PRESIDING JUDGE FULFORD:  Yes, they can be, with public versions, 

24     please, to be made available, Mr. Sachdeva.  I think it's just the 

25     removal of the name, isn't it?  Yes. 
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 1             MR. SACHDEVA:  Yes, Mr. President.  That can be done. 

 2             PRESIDING JUDGE FULFORD:  Thank you very much. 

 3             MR. SACHDEVA: 

 4        Q.   Professor, before we move on to the final report, if I take you 

 5     to page 2 of the present report and again under the section entitled 

 6     "Items," and at the paragraph before that. 

 7             Is it right that that date that we see here, the 4th of December 

 8     2007 was contained on the sealed bag? And the second date indicated next 

 9     to the name of the person, the 3rd of December 2007 was contained on 

10     the radiograph, to the best of your recollection? 

11        A.   You're asking me if the date of 3rd of December 2007 -- sorry, 

12     appeared on the radiograph?  Was that your question? 

13             So if we marked it here, it is because it had to appear on the 

14     radiograph, but I don't understand why I cannot see it here anymore.  If 

15     we marked it, it's because we read it.  We saw it.  But if we saw it, we 

16     should see it here, and this is something which I cannot understand. 

17        Q.   If you look at the radiograph, the original that you have in 

18     front of you, do you see a black -- a black mark, a black rectangular 

19     spot at the top right-hand corner? 

20        A.   Yes, I can see it. And indeed, it may be that something is 

21     written below, under the black box.  This is what is usually done when we 

22     want to protect the anonymity of a document. 

23        Q.   Thank you.  And again, lastly, if we observe the findings, the 

24     final conclusions, it is contained in the report that the person is 

25   estimated at 18 or 19 years as of the date of the radiographs were taken, 
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 1     i.e., 3rd of December, 2007. 

 2        A.   Exactly.  If it's written here, it is because this is what we 

 3     read when we put it on the radiograph. 

 4        Q.   And finally to the last report.  This is contained in tab 24 of 

 5     the binder.  The ERN is DRC-OTP-0182-0444. 

 6             MR. SACHDEVA:  And, Mr. President, the report should not be 

 7     broadcast. And for the initial question, may we move into open session -- 

 8     closed session.  I apologise. 

 9             PRESIDING JUDGE FULFORD:  Certainly.  Closed session, please.  I 

10     meant private session, yes. 

11             *(Private session at 3.22 p.m.) Reclassified as Open session 

12             COURT OFFICER:  The evidence number assigned to this document 

13     will be EVD-OTP-00443. 

14             MR. SACHDEVA:  I apologise.  Just because the Court Officer has 

15     not mentioned that we're in private session, can I just confirm that we 

16     are indeed in private session. 

17             COURT OFFICER:  Private session.  Yes, I did mention it. 

18             MR. SACHDEVA:  Thank you. 

19        Q.   Professor, if you see the report at tab 24, is this a report 

20     containing your conclusions in relation to (Redacted), and is 

21     your signature contained at the end? 

22        A.   Indeed.  This is the report that you are mentioning. 

23             MR. SACHDEVA:  And for the benefit of the Court, the witness 

24     number is 298. 

25             We can now move back into open session, Mr. President. 
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 1             PRESIDING JUDGE FULFORD:  Thank you.  Open session, please. 

 2             (Open session at 3.23 p.m.) 

 3             COURT OFFICER:  Open session. 

 4             MR. SACHDEVA:  Firstly, if the original of the X-ray can be 

 5     provided to the professor. And the ERN number is DRC-OTP-0191-0217, and 

 6     it is found in tab 25 of the binder. 

 7   Q. And, Professor, I have a copy of that X-ray for you to assist in your  

 8   explanation of the conclusions.  If the Court  

 9         Usher could give that to you. 

10        A.   This is a so-called male subject.  One sees the radius and the 

11     ulna, and I think you see these two light lines which demonstrate that 

12     the growth cartilage is still widely open.  Moreover, in this subject one 

13     sees growth cartilages which appear here at the level of metacarpal 

14   bones, and this enables us to say with certainty that this subject hasn't  

15  completed his growth.  His age, bone age, is estimated at between 15 and 16  

16   years of age.  Fifteen and a half and 16, according to  

17       the Greulich and Pyle atlas. 

18        Q.   Thank you.  And may I ask you to similarly identify where one 

19     sees those cartilage lines in the -- in the wrist and also in the 

20     fingers, in the phalanges. 

21        A.   (Marks) 

22        Q.   Excellent.  Thank you, Professor.  Just one question.  You have 

23     told the Court that when one can detect areas of cartilage in the 

24     fingers, in the phalanges, it -- if I understood you correctly, it 

25     demonstrates that the subject is a minor or a young person as opposed to 

ICC-01/04-01/06-T-172-Red-ENG CT WT (rev.dec.1974) 12-05-2009 74/98 SZ TICC-01/04-01/06-T-172-Red3-ENG CT WT (rev.dec.1974) 12-05-2009 74/98 PV T
Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.



Witness:  Catherine Adamsbaum (Open Session)  Page 75 
Questioned by Mr. Mulamba 
 
 

Case No. ICC-01/04-01/06  Tuesday, 12 May 2009 

 1    seeing the cartilage within the radius and the ulna; and therefore my 

 2     question with respect to this radiograph, is that indeed the case, the 

 3     fact that we have lines, cartilage lines in the fingers?  And what is the 

 4     significance of those being present? 

 5        A.   Yes, this means that in all subjects we've been discussing so 

 6     far, this one is one of the youngest, as there are persistent cartilage 

 7     lines at the level of fingers and not only in the wrist, contrary to what 

 8     is the case in the other subjects we have seen. 

 9        Q.   And the original of the X-ray that you have there, to the best of 

10     your recollection, is that the X-ray that you based your conclusions upon 

11     in December 2007 -- excuse me, in January 2008? 

12        A.   Yes, absolutely.  The radiograph does correspond to this. 

13    MR. SACHDEVA:  If the original of the X-ray and the annotated 

14          copy can be given an EVD number, please. 

15    COURT OFFICER:  The original of the X-ray shall carry the number EVD-OTP- 

16     00444, and the annotated copy shall carry the number EVD-OTP-00445. 

17             MR. SACHDEVA: 

18        Q.   Professor, at the end of the report where the conclusions are 

19     contained, it states that the bone age of this subject is estimated at 

20     15 and a half or 16 years old as of the date the radiographs were taken, 

21     i.e., 11th of January, 2008.  And again, a similar question:  What is the 

22     significance of the indication that the radiographs were taken on the 

23     11th of January, 2008? 

24        A.   Well, it means that we probably saw the date on the radiograph. 

25     Otherwise, we wouldn't have indicated this date. 
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 1        Q.   Professor, thank you very much. 

 2             MR. SACHDEVA:  Mr. President, that concludes my examination. 

 3             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Sachdeva. 

 4             Mr. Mulamba, we received a -- a filing, I think it was 

 5     document 1819, confidential filing, indicating that either you, I think, 

 6     or Mr. Walleyn had questions potentially in relation to one particular 

 7     participating victim.  Are there in fact matters that you wish to raise 

 8     or not? 

 9             MR. MULAMBA (interpretation):  Yes, there are, your Honour. 

10             PRESIDING JUDGE FULFORD:  Well, please now do so. 

11             MR. MULAMBA (interpretation):  Thank you for the floor, your 

12     Honour. 

13             Questioned by Mr. Mulamba: 

14        Q.   (Interpretation) Professor, I am Jean Mulamba, a counsel 

15     representing the victims, and more specifically the witness 0298, so I 

16     have a few questions for you on the report you've just given. 

17             Madam, you gave us some comments about radiographs of wrists -- 

18     the wrist and the hand of Witness 0298.  My question concerns the second 

19     radiogram, that of his teeth pertaining to 298. 

20             MR. MULAMBA (interpretation):  I would like the President to ask 

21     the Court Officer to put back the original of a dental X-ray which bears  

22     the number DRC-OTP-0191-0218. 

23             COURT OFFICER (interpretation):  Yes.  191, yes. 

24             MR. MULAMBA (interpretation):  And we'll ask the Professor not to 

25     put any hand notes on it. 
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 1        Q.   Madam, I heard the reservations you made about difficulties of 

 2     interpretation this morning, however, I would still like you to comment 

 3     the X-ray radio -- the X-ray of teeth that I'm showing you, of the teeth 

 4     of Witness 0298.  What are the criteria that you used to determine his 

 5     age? 

 6        A.   Unfortunately, sir, your Honour, I cannot comment on the teeth 

 7     X-ray, because Dr. Rey-Salmon, my colleague, is the one who specialised 

 8     in teeth comments, and we got together to compare teeth and wrists and 

 9     get to the age, and this is ideally done with the patients at hand, and 

10     this is where you get to the very best result.  So Dr. Rey-Salmon is the 

11     specialist in the field. 

12      PRESIDING JUDGE FULFORD:  I think you’ll probably have to save this line  

13      of questioning until tomorrow, Mr. Mulamba.  Was it only 

14     teeth that you wanted to focus on or was there anything in relation to 

15     the hand or wrist that you wished to raise?  I think hands and wrists 

16     today, teeth tomorrow. 

17             MR. MULAMBA (interpretation):  Well, for the wrist and the hand, 

18     I think the Prosecution has already put the questions that we had in 

19     mind.  What I had was about teeth. 

20             PRESIDING JUDGE FULFORD:  Well, we'll look forward to hearing 

21     your questions on that tomorrow, Mr. Mulamba, when the second witness is 

22     called who will be able to deal with them. 

23             MR. MULAMBA (interpretation):  I'm sorry, is it okay if I ask a 

24     more general question? 

25     PRESIDING JUDGE FULFORD:  Of course, it's just I think the professor has 
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 1     indicated that she's not going to be able to deal with teeth. 

 2             MR. MULAMBA:  Okay. 

 3        Q.   (Interpretation) This morning, Professor, you stated that, 

 4     according to your knowledge, social and economic factors influenced aging 

 5     or age determination more rather than geographical factors.  Are there 

 6     any other factors in this? 

 7        A.   Yes, there are.  There are a few other factors.  For example, if 

 8     there are also diseases, for example, if a child has rickets, he's not 

 9     going to develop in the same way as a healthy child.  There are bone 

10     diseases, hereditary bone diseases, for example, such as dwarfism.  If 

11     it's genetic, the bone maturation isn't going to take place in the same 

12     way.  However, if we're comparing similar cases, normal subjects, it's 

13     mainly the geographical conditions but possibly social and 

14     economic conditions that will influence the development, mainly because 

15     of nutrition.  Those are the main factors in bone development. 

16       I can go into more details about pathology if you like. 

17        Pathological circumstances, well, those are lack of vitamins, 

18     vitamin deficiencies.  Bone -- constitutional bone deficiencies, 

19     chromosome deficiencies, people who have a missing chromosome.  For 

20     example, instead of two Xs, in the case of a girl, just one X, this girl 

21     will have a different bone-maturing process than a normal subject. 

22        Q.   Then, Professor, my last question.  As regards Africa, the -- do 

23     you think the method you used had already been used before? 

24        A.   The method used, which is to use Greulich and Pyle, is used in 

25   Africa on a daily basis.  In West Africa I'm sure of this, because I have 
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 1     frequent contact with my Western African colleagues.  In East Africa I 

 2     know they use it.  However, we don't have cohorts available on which -- 

 3     which we can use to test the Greulich and Pyle atlas in West or East  

 4     Africa, to date.   

 5          Q. And in central Africa? 

 6   A. In central Africa it's the same case.  The method is used but we haven't  

 7  got a specifically African atlas.  In fact, the Greulich and Pyle atlas is  

 8      the only atlas that exists worldwide. 

 9             MR. MULAMBA (interpretation):  Thank you, your Honour. 

10             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Mulamba. 

11     Anything additional for the OPCV?  Yes, Ms. Pellet. 

12             MS. PELLET (interpretation):  Yes, your Honour. 

13             Questioned by Ms. Pellet: 

14    Q. (Interpretation) Hello, Professor.  We met this morning, but let me  

15  state that I work for the Office of Public Counsel and as a representative  

16  of some witnesses, some of whom have -- you have in your report for the bone  

17  age determination. I have a few questions concerning individual variability. 

18   I've understood about invariability within an individual and also vis-a-vis 

19 others, but I don't know whether they can be  

20      combined. Can they be superimposed? 

21        A.   No, they cannot.  These are data which are used to express the 

22     validity of the method and its robustness.  For example, if we determine 

23    that two days apart the same doctor is able to assess the age and obtain a  

24      difference of three years, it means that the method is not reliable, but  

25      these factors cannot be added. 
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 1      Q. So the individual variabilities cannot be added together?  

 2   A. No. They cannot be consolidated. We consider that it's one year of  

 3    variability, intra or inter individuals. 

 4   Q. You also indicated that there was a margin of error of more or less one  

 5 year. Can you add this margin of error to the individual variability, the one  

 6  that prevails?  One or the other since they cannot be added or compounded. 

 7    A. No, they cannot be cumulated.  I've been trying to explain to you, and  

 8  I think you've probably understood, that bone-age determination with the  

 9  Greulich and Pyle method is not a totally exact science, but it's the best  

10   we've got. I've been trying to convey the data we have currently in the  

11    science, we cannot accumulate those variabilities. 

12    At the present time we consider that there may be one year of variation  

13  between the actual age and the estimated bone age.  That is why we generally  

14   specify an age bracket.  And let me state that normally when we're applying  

15    a clinical and medical routine, the bone age is something that we do in  

16   correlation with alleged age of the patient or the subject, and the method  

17  loses a little bit of its sense, of its meaning if you remove  

18    it from this factor. 

19       This is why the intra- and inter-individual variability is so 

20     significant, but in our clinical use of the method what really happens is 

21     that somebody comes saying he's 12.  A colleague wants us to look at the  

22     bone age and see whether this is compatible with alleged age.  If we find  

23     that he's 10 or 14, to within a year, we're going to say that his  

24     pathology is slightly above or slightly under his actual age, and that's  

25     the way we usually use the method. 
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 1        Q.   All right.  So in -- all right.  When you've been asked to 

 2     provide the bone-age assessment for people such as the ones we've been 

 3     looking into, you were not provided with any other information than what 

 4     was in the statement of the mission of Dr. Baccard? 

 5        A.   No.  We had -- no, we had absolutely nothing, and we even asked 

 6     Dr. Baccard whether Mrs. Rey-Salmon might be -- might get something else. 

 7     You know, I am only the radiologist, but Mrs. Rey-Salmon, who is a 

 8     paediatrician, would have liked to be able to see the people, the 

 9     subjects, but it was not possible.  So all we had to go on was this, the 

10     bone age and the tooth age. 

11        Q.   And you didn't have any information on the social and economic 

12     background of those people or about their medical history? 

13        A.   No.  We had absolutely no other information.  All we knew was the 

14     sex, without which we could not determine their bone age, 

15     particularly as girls develop earlier and slightly differently to boys. 

16        Q.   Good.  Now I have a specific question regarding the difference 

17     between boys and girls in the bone-age determination.  We've read the 

18     reports, and all the ones that you carried out place the subjects 

19     around the age of puberty.  Do you think puberty 

20     is another factor that may influence the results? 

21   A. Yes, of course.  Bone maturation goes along with the puberty maturation, 

22    because the sexual organs are partly responsible for the bone aging 

23     process.  So there is a correlation between puberty and bone maturation. 

24        Q.   Does puberty affect the results as you might read them on your 

25     radiographs? 
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 1    A. It doesn't affect it or modify it.  It's correlated.   

 2     Q. I don’t understand. 

 3     A. This means 

 4     that if we are asked for an answer on a subject of 16, it -- the subject 

 5     has reached puberty, and it goes together.  If your question is about 

 6     precocious puberty, when a subject goes through early puberty his bone  

 7     maturation is going to follow in parallel. 

 8        Q.   Parallel.  Therefore his bone age -- assessed bone age might be 

 9     more different, entail more error margin? 

10        A.   If puberty is early, then bone maturation will be early.   

11        Q.   So it will be outside of the one-year individual variability? 

12        A.   It will be outside of the normal measurements since you're 

13     talking about early puberty.  And actually, while we're on this, there 

14     are definitions of what early puberty means.  It's age 8 in a girl and 10  

15     in a boy, and if you go beyond these definitions, you no longer have  

16       normal physiological conditions. Does this answer your questions? 

17        Q.   Yes, I think it does.  Now, with all this information, and I 

18     realise that you're not the person who can answer concerning the tooth 

19     X-rays, can you explain, taking into account the variability and the lack 

20     of information provided at the beginning, so can you tell us whether the 

21     Greulich and Pyle method, coupled -- even coupled with the -- the dental 

22     X-rays, can it determine an age on which we can rely? 

23        A.   It's a very good question, and I have to say that your -- this is 

24     a very topical medical debate.  It gives us an age 

25     bracket with a notion of probability, but it would be a mistake to want 

ICC-01/04-01/06-T-172-Red-ENG CT WT (rev.dec.1974) 12-05-2009 82/98 SZ TICC-01/04-01/06-T-172-Red3-ENG CT WT (rev.dec.1974) 12-05-2009 82/98 PV T
Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.



Witness:  Catherine Adamsbaum (Open Session)  Page 83 
Questioned by Mr. Desalliers 
 
 

Case No. ICC-01/04-01/06  Tuesday, 12 May 2009 

 1     to use this method to have an absolutely sharp assessment of the age. 

 2     We currently do not have the medical means to give you such precision 

 3     It gives a fairly reliable bracket for a normal subject as regards 

 4     his age. 

 5    Q. A normal subject as that mentioned in the Greulich and Pyle method? You  

 6    mean a Caucasian in the 40s and 50s from an affluent economic background? 

 7   A. The notion of normal subject corresponds to medical definitions which  

 8   are completely independent from any form of ethnic or geographical origin.  

 9  Normal, medically, means -- has a universal definition.  And it is true that  

10  the Greulich and Pyle was put together in conditions that we've already been  

11  into, and I won't repeat myself.  However, it's been revalidated using other  

12  types of populations. For example, for sub-Saharan populations in -- and for  

13  north African populations to which there are references in the reports. So  

14     we know that it is applicable. 

15        Q.   But we don't know about the applicability for the region that 

16     we're concerned with? 

17        A.   No. 

18        Q.   Last question, Professor.  In view of everything that has been 

19     said, if one of my clients, supposing - this is just a theoretical 

20     example - says he's 17 but your report places him in a bracket that's 

21     above 18, this wouldn't be paradoxical? 

22        A.   No.  It is possible. 

23             MS. PELLET (interpretation):  Thank you very much. 

24             PRESIDING JUDGE FULFORD:  Thank you, Ms. Pellet. 

25             Yes, Mr. Desalliers. 
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 1       MR. DESALLIERS (interpretation):  Your Honour, before I start, I 

 2    have a request, because we've been working quite well, it appears, with 

 3     photocopies of the originals of the X-rays, and the originals were 

 4     discussed and commented, but what we would like to ask the Court is to 

 5     have five minutes to simply be able to look at the originals themselves, 

 6     just in case it might have an influence on the questions that we would 

 7     like to put to the witness. 

 8     PRESIDING JUDGE FULFORD:  That is a reasonable request, Mr. Desalliers.  

 9 We'll say five minutes to begin with.  If you need a few minutes more, have a  

10   message sent out via the usher, please.  Thank you very much. 

11             Madam, we're going to take a very short break so Mr. Desalliers 

12     can have a look at the originals.  The usher will accompany you now back 

13     to the witness waiting-room.  Thank you very much. 

14             (The witness stands down) 

15             PRESIDING JUDGE FULFORD:  While the witness is being taken out, 

16     could the stenographers, when they're correcting the transcript, in the 

17     English at page 64, line 5, it currently reads "therefore impact."  It 

18     should read "therefore not impact."  What is recorded as positive should 

19     be negative. 

20             We'll sit again in five minutes unless Mr. Desalliers asks for 

21     more time. 

22             Recess taken at 3.53 p.m. 

23             On resuming at 4.02 p.m. 

24             COURT USHER:  All rise.  Please be seated. 

25             PRESIDING JUDGE FULFORD:  Yes.  Witness, please. 
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 1             (The witness takes the stand) 

 2             PRESIDING JUDGE FULFORD:  Thank you very much, Professor. 

 3             Yes, Mr. Desalliers. 

 4             MR. DESALLIERS (interpretation):  Thank you, Your Honour, for 

 5     allowing me some time. 

 6             Questioned by Mr. Desalliers: 

 7        Q.   (Interpretation) Good afternoon.  We met this morning, but I'm 

 8     going to introduce myself once more.  My name is Desalliers.  I am a 

 9     lawyer, and I am going to put a few questions to you on behalf of the  

10     defence for Mr. Lubanga. 

11             Well, first of all, I am going to hand you another folder similar 

12     to the one you have.  There will be a number of documents that are the 

13     same, but there will be also other documents that are not the same, and 

14     I'm going to refer to them during my cross-examination. 

15             MR. DESALLIERS (interpretation):  I would like, please -- I would 

16     like this folder to be handed to the witness.  And this is a copy for the 

17     Chamber. 

18             PRESIDING JUDGE FULFORD:  Thank you for the copies, 

19     Mr. Desalliers. 

20             MR. DESALLIERS (interpretation):  I'm sorry.  If my colleague 

21     wishes to have a copy, I have an additional copy here, so I can hand it 

22     to you. 

23             MR. SACHDEVA:  That would be very helpful.  I appreciate the 

24     offer. 

25             MR. DESALLIERS (interpretation): 
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 1        Q.   I apologise for this interruption.  So my first question is about 

 2     the reference atlas of Greulich and Pyle.  You said that it was compiled 

 3     about 50 years ago on an American population.  Now, could you be rather 

 4     more specific regarding the population that was used for the compilation 

 5     of this atlas?  Is it correct to say that it was compiled between 1931 

 6     and 1942 based on a white population born in the United States, of 

 7     European origin and of well-off families? 

 8             THE INTERPRETER:  The microphone of the witness is not on. 

 9             PRESIDING JUDGE FULFORD:  Very sorry, madam.  I'm going to have 

10     to ask you to start that answer again, because none of it was caught on 

11     the system.  If you need it repeated, please do say so, but otherwise, if 

12     you could just start the answer again.  Thank you. 

13      THE WITNESS (interpretation):  Indeed, sir.  The Greulich and Pyle atlas  

14  was compiled in the years you have mentioned on a white population in what  

15    is called a usual social/economic class, so you are correct. 

16     Q. And just to be absolutely clear about this issue; do I understand you  

17    correctly that no reference atlas exists for sub-Saharan  

18      populations? Is that correct? 

19        A.   Currently none.  I would like to state that this is the atlas 

20     we use in France to assess the bone age of Romanian and Turkish or 

21     African populations, for example. 

22   Q. I would now like to ask a few questions regarding the -- the reasons for  

23    this study.  From what you mentioned earlier on, I understood that the  

24   objective of this study was medical.  

25      In other words, this method is used  
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 1     to check the normal growth of the bones of the children. 

 2         A.   This is quite correct. 

 3        Q.   I would like to draw your attention on a few paragraphs in the 

 4     document I have given you, paragraphs written by authors that deal with 

 5     this issue, and the first text I would like to refer to is a text drafted 

 6  by Dr. Odile Diamant-Berger.  Do you know her?  Maybe not personally, but -- 

 7    A. No, I do not know her, neither personally nor -- no,  

 8       I don't know this person. 

 9       Q.   So you do not know her work? 

10        A.   No. 

11        Q.   I would like to refer you to tab number 11 of the document.  This 

12     document bears the number DRC-D-01-0003-1362.  And firstly, I would like 

13     you to turn to page 1376.  The page number is on the bottom right corner, 

14     and I am going to read part of this text on the left column, fourth 

15     paragraph.  I quote -- 

16             COURT OFFICER (interpretation):  Sorry to interrupt.  The number 

17     will be MFI-D-00117. 

18             MR. DESALLIERS (interpretation): 

19        Q.   Sorry, madam.  I'm going to quote the extract: 

20             "Let us state that these methods were established for medical 

21     diagnosis purposes in order to detect different pathologies such as 

22     growth -- slow growth and not specifically to determine the age of an 

23     individual." This is the end of the quote. 

24             Does this seem correct to you? 

25        A.   This seems to be correct, indeed, and a number of my colleagues 
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 1     and myself have referred to it in an article published in "Radiologie," 

 2     the French journal. 

 3        Q.   Thank you.  I would now like to ask you to turn to tab number 12 

 4     in the folder.  And for the file, tab number 12 is a document bearing the 

 5     number DRC-D-01-0003-1389. 

 6             COURT OFFICER (interpretation):  The document will bear the 

 7     number MFI-D-00118. 

 8             MR. DESALLIERS (interpretation):  Thank you. 

 9        Q.   So maybe you already know this document?  It is an opinion from 

10     the Advisory Committee for National Ethics for Life and Health Sciences. 

11     This is the Opinion Number 88 regarding the methods to assess the age of 

12     an individual for legal purposes. 

13             Do you know this document? 

14        A.   No, I don't know this particular document.  However, I am aware 

15     of other opinions by ethics committees, and we can discuss this after 

16     your question. 

17        Q.   The paragraph I would like to draw your attention to, the first 

18     paragraph is on page 2, at the end of the fourth paragraph, and I am 

19     going to read this extract. 

20    "The initial purpose of these radiographies, of these X-rays, was never  

21  legal but solely medical so that the risk of therapeutic intervention such  

22   as the use of hormonal treatments hindering growth be taken into account  

23   before treatment.  The use made by the transformation of a collect -- of  

24   collective data related to medical purposes into a singular truth for legal 

25     purposes can only be worrying." 
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 1             End of quote of the first extract I wanted to read on this 

 2     document. And on the same line -- along the same line, I would like to  

 3      read an extract from page number 3 on the same document.  So it's the  

 4   following page, under "Ethical Reflections," and I quote: 

 5            "Can we rely on scientific criteria that are solely for medical 

 6     purposes independent from the chronological age in order to determine 

 7     from a legal point of view the status of a minor person  

 8       when reliable social identification 

 9     elements are missing?  The seriousness of the consequences one way or the 

10     other, whether it benefits the person or not, does not correspond to 

11     the vagueness of the criteria.  Medicine uses, indeed, these criteria not 

12     to determine the chronological age but to assess the biological age in a 

13     medical context where only the biological age counts." End of quotation. 

14             I am aware that this is a rather long quote, but I wanted to know 

15     if you share the ideas that are expressed in this extract. 

16   A.   Well, I entirely agree with what you have just read.  I have myself  

17   been involved, and I see that this is quoted at a seminar of the Children’s  

18  Ombudswoman that took place in Paris on the subject, and indeed it has been  

19  written on a number of -- of times, and I have signed similar documents, but  

20 reading bone age for legal purposes is the use of a method that was initially  

21    developed for medical purposes.  This is a fact, and nobody can deny  

22     it.However, I do believe that it is possible to determine the bone age  

23  with extreme caution, and the most logical way of doing so is to compare the  

24   bone age with the age alleged by an individual in known clinical data. But  

25   everything you have said, of course I agree with everything you have said. 
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 1        Q.   In order to understand properly the Greulich and Pyle method, we 

 2     have to be aware of the fact that - there are a number of examples that 

 3     have been shown by the OTP - the real, genuine age of the people was 

 4     known, so this was not really an assessment of the age of these people, 

 5     it was just a radiography of people whose age was known? 

 6        A.   Well, it was the X-ray of a subject whose age was perhaps known,  

 7     but not by us experts. 

 8        Q.   Fine.  In the same document, but this time it relates to 

 9     something different, it's about the lack of precision of the method.  I 

10     would like to read a few sentences in the document in tab 11 -- 12, 

11     sorry, on page 3.  First paragraph, and I would like to read this 

12     extract: 

13             "Uncertainty is even greatest between 15 and 20 years of age, the  

14     age for which these examinations are most frequently requested." 

15             My question is as follows:  Is it true to say that the 

16     variability or variation - I cannot recall which term you used - is 

17     greater from a certain age, i.e., after 15 years of age? 

18        A.   It is indeed true that variability is probably greater after 15  

19    years than it is around 6 or 7 years of age. 

20   Q.  You referred today of variability for this study which you say is about  

21  one year when it comes to the use of this method.  Could we understand that  

22    the variation or variability may be greater if the subject 

23     is the -- has a real age of 16, 17 years or bone age, as opposed to a 

24     subject who is 5 or 6 years of age, who is much younger? 

25        A.   Yes.  Variability might be greater.  It could be. 
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 1        Q.   I shall come back to the document, tab number 11, to refer to a 

 2     part of the statement made by Dr. Diamant-Berger.  I'd like to move to 

 3     page 1377 of this document.  Sorry, this is document which was identified 

 4     as MFI-D-0117.  I'm on page 1377.  It's a very short excerpt of the left 

 5     column, near the bottom. The doctor said that as far as she's concerned  

 6     this Greulich and Pyle assessment method is reliable, give or take 

 7     18 months.  So this is the opinion expressed by Dr. Diamant-Berger. 

 8             Is it possible that this range, this bracket, differs between 

 9     authors, that different authors have different views concerning the 

10     magnitude, the range of the estimation? 

11        A.   This is of course possible, because this range is not based on 

12     scientific elements but on observations.  So on this basis we all agree 

13     to say that there is such a range.  Whether the range is 1 year, 

14     18 months, or even 2 years, we don't have any scientific evidence of it. 

15     All we have is observations. 

16        Q.   Thank you.  I am going to read another excerpt.  I'm sorry, it's 

17     maybe rather tedious, but I think that authors, writers, put it in far 

18     better words than I could use myself.  So let me read another part of a 

19     statement made Dr. Diamant-Berger, tab number 11, same MFI number. 

20     Sorry.  So it’s still at page 1377, the same page I quoted  

21      previously, in around the middle of the middle column, and I quote:  

22             PRESIDING JUDGE FULFORD:  Could you pause, please, 

23     Mr. Desalliers.  French interpretation has disappeared. 

24             THE INTERPRETER:  Sorry, the interpreters. 

25             PRESIDING JUDGE FULFORD:  Could you start the quotation again, 
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 1     please.  Thank you. 

 2             MR. DESALLIERS (interpretation):  Yes, your Honour. 

 3        Q.   So let me read again the quotation: 

 4             "In practice, the various radiological criteria used on a patient 

 5     are never compared to a reference population belonging to the same ethnic 

 6     group because these atlases do not exist for a foreign population found 

 7     on the national territory.  As a consequence, these data are poor 

 8     scientifically speaking, especially between 15 and 18 years of age.  The 

 9     evaluation methods do not take into account differences in growth and 

10     bone maturation related to the ethnic origin as well as deficiencies, 

11  nutritional deficiencies that these individuals often suffer. The assessment  

12    therefore can only be transposed with a certain imprecision factor." 

13    My question is this:  Does this statement -- sum up the 

14     situation?  Do you think that this statement is correct? 

15        A.   Yes, absolutely.  This statement seems to be quite correct.  It 

16     is a fact that we do not have scientific evidence.  There's only one 

17     single atlas, as I explained before, and I'm not sure if there is 

18     a solution, - I actually think that there won't be any solution - but it  

19  might be to compile an atlas based on different ethnicities or an atlas of  

20      different ethnicities in a given socio-economic and 

21     nutritional situation. So we don't know.  But I know that based on these 

22     relevant quotations, this tends to prove that X-ray evaluation of a bone 

23     age is to be used with a great caution.  It is not a precise method, far 

24     from it, but still it can give us an indication as to the degree of bone  

25    maturation of an individual.  So it has to be taken as such.  But in the 
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 1     current situation we cannot go any further. 

 2        Q.   Thank you.  I should like to make reference to a document at 

 3     tab 15 of your folder, which is an article published in the International 

 4     Journal of Legal Medicine.  You find the descriptive part of the article 

 5     on the left side.  Do you have this document before you?  Right.  Let me 

 6     quote a short excerpt which is in the left part under "Abstract." 

 7             "(In English) The application of X-ray standards to individuals  

 8     of a socio-economic status lower than of the reference population usually 

 9     leads to underestimation of that person's age." 

10             COURT OFFICER (Interpretation) I'm sorry, we do not have the  

11     document here.  We don't have any number for it.   

12     MR. DESALLIERS I'm sorry, I'm going too fast.  

13           It's document DRC-D-01-0003-1429. 

14             COURT OFFICER (interpretation):  MFI-D-00119.  Thank you. 

15             MR. DESALLIERS (interpretation): 

16   Q. My question:  Do you think that it is correct -- reasonable to say that  

17  in general when an individual is in a socio-economic situation which is  

18   lower than the one used for the setting up of standards, the tendency would  

19   be to underestimate the individual's age?  Do you think 

20       that this is a correct statement? 

21   A. As you just expressed it, I think this is a correct statement, but I'd  

22   like to make a number of remarks concerning this type of article. There are  

23 many publications on this subject, on small populations coming from different  

24  places.  In order to know what is the validity of a certain article, and  

25  this is the scientific issue, you have to go into the method and find out  
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 1     how the article was written up. I'm not familiar with this article,but  

 2  I see that this is a summary of 80 articles. In order to assess the validity  

 3  of the statements made here, you need to know how the 80 articles have been 

 4    written, on which population, whether there were true correlations with 

 5    the civil age, because this is another problem in some parts of the world 

 6    where there's no certain correlation with civil age.  What about the 

 7    social, economic environment, on which type of cohorts, et cetera. 

 8       So I cannot accept these findings unless I have a deeper study 

 9     of what is said here in this summary. 

10        Q.   Thank you very much.  A number of radiographs have been handed 

11     over to you to enable you to write your report.  Could you tell us what 

12     is your assessment of the quality of these X-ray images? 

13        A.   Well, sir, the quality of these X-ray images is average in 

14     different respects, and you find the detail of this in the report, what 

15     we can see, and what we cannot see.  Sometimes the film has been 

16     overexposed.  At other times it's underexposed.  Very often it's been cut 

17     off.  I'm referring to the left hand and wrist.  I'm not referring to 

18     dental images that my colleague will explain tomorrow. 

19             However, we accepted to perform this assessment of bone age 

20     because concerning the part of the image, we were in the age bracket 

21     where it was highly probable that this would not make an impact on the 

22     reading, the screening of bone age. 

23             Concerning over or underexposure, we used a strong light, 

24     something that I have in my hospital, in order to be able to adequately 

25     read these images.  In the reports, we explain what we could actually see 
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 1     and what we couldn't see. 

 2     Q.  This method is a qualitative one.  This is how you describe it in 

 3     your report.  So can we infer from this that to have a correct  

 4     assessment, the higher the quality of the image, the more precise the  

 5    assessment will be?  In other words, is there a link between the quality  

 6     of the image and the result? 

 7 A. In this specific instance, in all consciousness, and given the precautions  

 8  we took in reading them by using a strong light and in view of the fact that  

 9  all individuals were in any event above 14 years of age, I do not think that  

10   we could have achieved better accuracy, significantly better accuracy in 

11     view of the imprecision inherent in the assessment of bone age as a 

12     technique. 

13             MR. DESALLIERS (interpretation):  Your Honour, with your 

14     permission, I'd like to discuss with my friends of the team to make sure 

15     that we have covered all the issues. 

16             (Defence counsel confer) 

17             MR. DESALLIERS (interpretation):  Thank you very much.  I don't 

18     have any further questions. 

19             PRESIDING JUDGE FULFORD:  Thank you, Mr. Desalliers. 

20             Anything further, Mr. Sachdeva? 

21             MR. SACHDEVA:  Mr. President, there might be some questions.  I 

22     make -- humbly I make a request.  I received the materials that the 

23     Defence were going to put to the expert this morning.  I'm not suggesting 

24     any fault.  It just so happened that I would ask for some more time to 

25     review the materials and ask a few questions tomorrow morning if that's 
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 1     permissible. 

 2             PRESIDING JUDGE FULFORD:  You can, Mr. Sachdeva, and there's no 

 3     need to be humble.  Slightly too Dickensian. 

 4             Yes, Madam, I’m sorry, I'm afraid it's going to mean a brief  

 5      reappearance tomorrow morning.  I anticipate that if there are further  

 6   questions they're not going to take long, but thank you very much for your 

 7     assistance today. 

 8             Mr. Sachdeva, can we now give a little bit of attention to -- 

 9     and, Usher, if you could accompany the witness back to the witness 

10     waiting-room, please. 

11             Thank you very much, Professor.  Oh, before you go – I’m sorry. 

12     Absolutely. I'm running ahead of myself. 

13             Professor, you are a professional witness, and what I'm about to 

14     say I'm sure will come as no surprise to you, and please do not in any 

15     sense misunderstand the indication that I'm about to give.  For various 

16     reasons that I needn't go into, the Judges took the decision that the two 

17     experts should not be in court at the same time whilst your evidence was 

18     being given.  This followed from a Defence request, and it is something 

19     that we were prepared to implement. 

20             There has been no request that you and your colleague should be 

21     kept separate over the adjournment tonight, and as I understand it, you 

22     are in fact both staying at the same hotel.  So you, of course, are free 

23     to have a drink, have dinner together, enjoy the many delightful things 

24     in The Hague, but could you please not discuss the evidence that you've 

25     given today or the evidence that your colleague is going to give 
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 1     tomorrow.  I'm sure that will come as a great relief to you to be able to 

 2     discuss things other than the evidence in this case.  So subject to that 

 3     condition, Professor, you're more than free to spend your time exactly as 

 4     you choose.  Thank you very much. 

 5             THE WITNESS (interpretation):  Thank you very much, your Honour. 

 6             (The witness stands down) 

 7             PRESIDING JUDGE FULFORD:  Mr. Sachdeva, do you anticipate, given 

 8     how today has unfolded, that the time we have available tomorrow, which 

 9     is up until the latest 3.45, is going to be sufficient for the second 

10     witness?  I would imagine that you're not going to have to go over all of 

11     the same ground again tomorrow, because many of the essential elements 

12     are now in evidence.  And although Mr. Desalliers and other counsel have 

13     explored some of the limitations of the method that has been used, it has 

14     not been the subject of root-and-branch attack.  So I would imagine 

15     you're not going to have to repeat many of the areas again tomorrow. 

16             MR. SACHDEVA:  Indeed, Mr. President.  We would anticipate that 

17     the evidence of the next expert will be completed by tomorrow. 

18             PRESIDING JUDGE FULFORD:  Good.  Would it be a sensible 

19     precaution to ask Witness 55 to be on call from midday onwards, or do you 

20     imagine that the second witness will occupy most of the day? 

21             MR. SACHDEVA:  Mr. President, I think the latter.  I think by 

22     close of business tomorrow the expert would finish, yes. 

23             PRESIDING JUDGE FULFORD:  Thank you.  If either of the counsel 

24     representing victims who are interested in this area need a copy of the 

25     documents that came from the Defence this afternoon -- oh, they have one. 
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 1     Good.  I was going -- I was going to deal with it very gently, 

 2     Mr. Desalliers, but I’ve made an assumption against you that they hadn't 

 3     been supplied with copies.  I'm very pleased to see that I was incorrect 

 4     in that assumption. 

 5             Thank you all very much for your assistance.  We will sit again 

 6     tomorrow therefore.  9.00 or 9.30, Mr. Sachdeva? 

 7             MR. SACHDEVA:  9.00, Mr. President. 

 8             PRESIDING JUDGE FULFORD:  9.00? 

 9             (The Trial Chamber confers) 

10             PRESIDING JUDGE FULFORD:  9.00.  Maitre Mabille, we would be 

11     grateful if you would convey to the accused our thanks for the helpful 

12     stance that he has adopted today and our hope that he is now restored to 

13     normal health. 

14             9.00 tomorrow morning. 

15             COURT USHER:  All rise. 

16   The hearing ends at 4.43 p.m. 
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