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Questioned by Mr. Biju-Duval (Continued)

1 International Criminal Court
2 Trial Chamber I
3 Situation in the Democratic Republic of Congo - ICC-01/04-01/06
4 Case against Thomas Lubanga Dyilo
5 Hearing - Open Session
6 Friday, 27 March 2009
7 (Mr. Lubanga entered court)
8 The hearing starts at 9.01 a.m.
9 COURT USHER: Allrise. The International Criminal Court is now
10 in session. Please be seated.
11 PRESIDING JUDGE FULFORD: Witness, please.
12 (The witness takes the stand)
13 PRESIDING JUDGE FULFORD: Good morning;, sir.
14 THE WITNESS (interpretation): Good morning.
15 PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.
16 WITNESS: WITNESS DRC-OTP-WWWW-0360 (Resumed)
17 (Witness answered through interpreter)
18 Questioned by Mr. Biju-Duval: (Continued)

19 Q. (Interpretation) good morning, sir.

20 A. Good morning.

21 Q. Now, I'd just like to check you have the French version of the
22 report with you because you left with it yesterday, I think?

23 A. Yes, but I'm afraid that it stayed in my luggage which is out of
24  reach.

25 MR. BIJU-DUVAL (interpretation): Your Honour, could we take a
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1 couple minutes just to go and get another sample, another copy of it?

2 PRESIDING JUDGE FULFORD: Yes, certainly. Is there anything you can be
3 getting on with while another copy is brought, Mr. Biju-Duval?

4 MR. BIJU-DUVAL (interpretation): If the expert and the Bench

5 agrees to me reading a couple of lines of the report without --

6 THE WITNESS (interpretation): No, I don't have anything against
7 it
8 PRESIDING JUDGE FULFORD: Yes and it could also go up on the

9 Screen. Mr. Biju-Duval.

10 MR. BIJU-DUVAL (interpretation): Well, I just want to make sure
11  that the French version entered in the ...

12 (Defence counsel confer)

13 COURT OFFICER: (Interpretation) Mr. Biju-Duval, we have the

14 French version in the e-court, so we can show it.

15 MR. BIJU-DUVAL (interpretation):

16 Q. Well, I will refer then to the page DRC D01 0003 0236, page 73 of
17 the French version of the report.

18 MR. BIJU-DUVAL (interpretation): Well, we have another copy of
19 the French version that we can give to the expert.

20 Q. Sir, I would now like to look at the period which started after

21 the Ugandan troops and their allies chased the UPC out of Bunia. In your
22 report on page 73 you say the following -- I think -- if the Chamber

23 would let me read about ten lines, so the public understands what it is
24  about, that would be helpful.

25 So in this report you say the following:
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"So this was followed by a period of calm, despite which was
treacherous. Kampala believed that it could use this period of calm to
implement the new IPC programme," and I guess that that is the
pacification commission for Ituri, "so the new IPC programme that had
been decided on in Luanda, and therefore sent a delegation to Bunia to
try and establish it. On the 15th of April Kale Kayihura, a brigadier of
the UPDF and special advisor to Museveni on security issues, made a
statement on the occasion of the launching of the IPC programme and moved
away from his text to apologise to the population that was assembled for

all the atrocities that had been committed by Ugandan forces or in their
name. So using the -- this opportunity, Uganda then decided to withdraw
its forces which left Bunia on the 6th of May, 2003. As the UPC had
withdrawn but hadn't disappeared after their 6th of March battle, it came
back in force and the whole of the territory became the scene of new
generalised massacres, wide-scale massacres."

So I -- if you may would like to look at this whole period with
you and more specifically look with you at this period of treacherous
calm which you identified as having taken place between the 6th of March
and the UPC's return to Bunia after the 6th of May 2003, to look at this
period of treacherous calm, as you call it, I would like to present two
documents, give you two documents. The first is on tab 21 -- 29, I
beg your pardon, DRC OTP 0152 0186 (as interpreted).

COURT OFFICER: (Interpretation) This document will be given the
number MFI D 00101.

MR. BIJU-DUVAL (interpretation):
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Q. This is a document that one could consider to be a report. It
comes from the MONUC. The title of it is: Ituri investigations. I
would like to ask you to look at paragraph 37 down, so the paragraphs
have numbers, and I would like you to look at the paragraph 37 and the
ones after it which start with: "On 9 of March 2003..." et cetera.

Can you find it?

A. Yes.

Q. If we look very briefly at these three
paragraphs, 37 to 45, so can we make the following statement about
paragraph 37, that it deals with an attack on the 9th of March, 2003, by
Lendu militia during which assassinations took place with machetes? And
at paragraph 38 -- paragraph 38 deals with an attack by Lendu militia on
the 11th of March. Is that correct?

A. Yes.

Q. And paragraph 39 again it says that during the month of March
2003 there was an attack by Lendu militia against the Hema civilian
population; correct?

A. Yes.

Q. Paragraph 14 -- 40 deals with an attack by an armed Lendu group on the
15th of March, 2003; correct?

A. Yes.

Q. By a --village that was protected by the UPC -- against the
village protected by the UPC?

A. Yes.

Q. Paragraph 41 deals with an attack by Lendu Ngiti militia on the
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17th of March, 2003, and the massacre of the civilian population;
correct?

A. Yes.

Q. Paragraph 42 deals with an attack by Ngiti militias on the 18th
of March, 2003, against the civilian population with 40 civilian deaths;
correct?

A. Yes.

Q. Paragraph 43, 20 of March, 2003, again an attack by Ngiti
militias against the civilian population; correct?

A. Yes.

Q. And the massacre of 20 civilians. And paragraph 44 deals with
UPC soldiers trying to rob a woman of her money. And paragraphs 45 deals
with a Lendu militia attack on the 26th of March, 2003, and there again
attacks against the Hema civilian population; correct?

A. Yes.

Q. I'would now like you to turn to a second document which is under
tab 22 of the folder --

PRESIDING JUDGE FULFORD: Mr. Biju-Duval,
forgive me for interrupting a second. Ijust want to inquire, is this
all a precursor for asking a substantive question? Because at the moment
this is an extremely long question, but is it just setting the scene so
that you are going to put something substantive to the witness?
MR. BIJU-DUVAL (interpretation): Yes, your Honour. I'm trying
to take stock of a couple of points before I ask questions on the two

documents.
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1 PRESIDING JUDGE FULFORD: Absolutely, no. No, no, I just wanted to make
2 sure that -- where we were going. No, absolutely. Please continue.

3 MR. BIJU-DUVAL (interpretation):

4 Q. Sir, the second document is number DRC-OTP-0129-0329. This

5 document is an extract of an excerpt from a MONUC document on events that
6 occurred in Ituri between January 2002 and December 2003.

7 COURT OFFICER: (Interpretation) The document will have number
8 MFI-D-00102.

9 MR. BIJU-DUVAL (interpretation):

10 Q. And Iwould like to refer to page 28 of this report, and so this

11 page number ends with numbers 356 -- (Omission —no interpretation)
12 MS. SAMSON: Sorry. Thank you, Mr. President. I'd like to know
13 which tab of the Defence binder we're at.

14 MR. BIJU-DUVAL (interpretation): At tab 22 -- oh, now I see the

15 page is on screen.

16 Q. And I'm referring to the information that are under the title:

17 "Drodro: Massacre of Hundreds of Civilians". So this report states that
18 on the 3rd of April, 2003, Lendu militia attacked the Drodro parish,

19  including the surrounding villages - and I won't give the names of all
20 the villages - and adds that the attackers killed both soldiers and

21 civilians with AK-47 and Kalashnikov rifles and also with machetes,

22 spears, and arrows. And a little bit further down it states that

23 according to the information gathered by the MONUC team of -- 408

24  civilians were killed and 80 more were seriously wounded; correct?

25 My question is the following: How come -- how come you called
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this period a period of calm, treacherous calm when between the 6th of
March and April there were at least ten massacres, including the Drodro
massacre which is one of the most serious massacres that was committed in
Ituri during that time?
A. Iwould like you to repeat your question because to be honest I
don't understand very well.
Q. Inyour report you cover the period bet -- or you call the
period between the 6th of March and UPC's return to Bunia after the 6th
of May a period of treacherous calm, of calm. And you say that there
were no massacres, no upheavals during that period.
A. No, sir. The point of view -- maybe I wasn't very clear as the
point of view of the -- concerns the Ugandan -- this is -- the Ugandan
army isn't involved. And when they say, Well, we're going to leave, it's
because they're using this -- this -- this moment of calm for them, which
is calm for them. And I talked about anarchy. Anarchy isn't something
that you can switch on and off with a simple button. What I said is that
what The Economist, the magazine The Economist said there were
small massacres, and that's what happens with an anarchy. But the
international protagonists, the international actors, and that's why Kale
Kayihura is an interesting or person who has their own logic because that's
not something he had checked with Museveni before saying it. That's why
he apologises and says: Well, listen, now we're not part of the scene
anymore. And this is a prelude to their withdrawal. And the fact that
the violence was ongoing during that period is quite clear.

And actually, I don't really see what you're trying to get at with your

Case No. ICC-01/04-01/06 Friday, 27 March 2009



|CC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 8/99 RH T

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0360 (Resumed) (Open Session) Page 8
Questioned by Mr. Biju-Duval (Continued)

1 question because actually what comes to the fore in all that is the

2 anarchy going on. Everybody is killing everybody without

3 Dbeing very -- without it being very clear whether there is a strategic

4  aim behind anything going on.

5 Q. Very well. However, at that stage in your report you don't say

6 everybody's killing everyone. You say that it's a period of treacherous

7 calm.

8 A. Well, I'd like to know what your question is aiming at and what

9 you're trying to prove.

10 Q. Well, if we look at the first document I showed you, this report

11 in English, about a series of massacres in March, paragraph 43 mentions
12 the involvement of three Ugandan soldiers, and those Ugandan soldiers
13 take part in a massacre of about 20 civilians. That's not nothing.

14 A. Yes,itis. Three soldiers in that type of situation, three

15 people that - that end up with a militia is really banal, it doesn't mean
16  anything, and it doesn't mean that the soldiers were under anybody's
17 orders. I doubt they were under anybody's orders, especially under the
18 orders of their commander or officer.

19 Q. Am Imistaken or do you disagree with the opinion according to
20  which the massacre of 400 civilians in Drodro could be considered as a
21 small massacre without much meaning, as you mentioned?

22 A. Ifyou are trying to say that during that time things were not

23 moving on fine, then you're right. But maybe I did not express myself
24  well. The fact is that at a certain moment the Ugandan army perceived

25 what they called relative calm in a context of conflict. It was by some
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1 way an admission, an admission that things were not really moving on

2 fine. In any case, if that was not well stated then I would like to

W

apologise.

4 Q. You do not make that clear in your report; right?

5 A. Yes, Idid.

6 Q. Youdid not say it was relative calm as expressed by the

7 Ugandans?

8 THE INTERPRETER: The interpreter did not hear what the witness
9 said. There was a rapid exchange there.

10 MR. BIJU-DUVAL (interpretation):

11 Q. Isit correct that the massacres --

12 PRESIDING JUDGE FULFORD: No -- no Mr. Biju-Duval, I'm going to go back.
13  Firstly, we need an answer that we can hear to the witness's last

14  question, so I must ask you, please, to clarify that with him. Secondly,
15 there is now too much of a rapid-fire exchange between you and the

16  witness which is going to create ever-increasing problems for the

17  interpreters. So can we slow down and can we get an answer, please, to
18 the last question. Thank you.

19 MR. BIJU-DUVAL (interpretation):

20 Q. Iapologise. Ithink we had a rapid exchange because both of us
21 are speaking French. Can you please repeat what you said, your last

22 answer.

23 A. Can you repeat the question?

24 PRESIDING JUDGE FULFORD: The question, Mr. Biju-Duval, was: You

25 did not say it was relative -- hold it -- and it now disappeared off the
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1 screen. You did not say it was relative calm as expressed by the

2 Ugandans, that's how it came across in the English translation. So, sir,

3 Irepeat the question from Mr. Biju-Duval was: You did not say it was

4 relative calm as expressed by the Ugandans, to which you gave an answer
5 which wasn't heard.

6 THE WITNESS (interpretation): Please give me the opportunity to

7 restate things. When I talk about treacherous calm, I am saying this

8 from an international standpoint, so to speak, that is the action of a

9 foreign army participating in a conflict at that time started reducing.

10 I probably said something ambiguous and I did not realise this, and

11 Mr. Biju-Duval is insisting on this point. And the point is that this

12 withdrawal of the Ugandan army was accompanied by the continuation of a
13 situation of anarchy, and I talked about this yesterday.

14 This situation of anarchy is not something that you can tie to

15 the Ugandan army. In the preceding pages of the report, I said that the
16 Ugandans had lost control, control over their agents, and that is

17  sufficiently clear. The situation at the time was the continuation of an

18 anarchical situation, the Ugandan army that had played an essential role
19 in creating that anarchy did not want the anarchy to continue because

20 they could not control things. Maybe my formulation of these things was
21 not very clear because I talked about a treacherous calm. Of course, the
22 massacre of Drodro was something serious, but I am talking about relative
23 calm from the perspective of actors who were not Congolese, outsiders
24  from the international perspective.

25 MR. BIJU-DUVAL (interpretation):
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1 Q. Isit correct that the massacre of Drodro was so serious that it

2 made MONUC to envisage increasing the number of its troops in Ituri?

3 A. Increasing troops, increasing MONUC troops, well that's something
4 thatis always being talked about. Drodro was an argument in the sense

5 that the MONUC was trying to redeploy its forces, not only in Ituri but

6 in the eastern part of the Congo. Because the feeling was that the war

7 was restricted to the eastern part of the Congo, and there -- there were

.8 MONUC officers who were not useful in the rest of the country, and so they .
9 had to be redeployed to the eastern part of the country. So Drodro became an
10 argument to support or a point to support that argument.

11 Q. Thank you.

12 After that brief period you mention the return of the UPC to

13  Bunia after the departure of Ugandan forces. Can we situate that return
14  at the 12th of May?

15 A. Yes, thereabouts.

16 Q. On that point you mention on page 73 of your report, talking

17  about the UPC:

18 "... it returned in force and the whole territory became the

19 theatre of widespread massacres ..."

20 Later on or further on you mention the arrival of the Artemis

21 force, that is the multi-national Artemis force. Is that correct?

22 A. Yes-- well, multi-national in theory was more than 90 per cent

23 French in reality.

24 Q. It arrived on the 6th of June in Bunia; right?

25 A. Yes.
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1 Q. And you clearly state on that point, talking about the Artemis

2 force, and I quote page 74:

3 "However, their mandate was geographically limited to a few

4  kilometres around the city and the main UPC forces tactically withdrew
5 beyond that geographical limit. Violence, therefore, continued in the

6 surrounding hills."

7 This formulation of the point makes one think that the UPC was

8 responsible for their massacres that occurred after the UPC returned to

9 Bunia. Is that correct?

10  A. No. They were not in Bunia. Let's say that's what French

11 soldiers thought. You know, in a situation of anarchy you don't know who
12 is killing who, and I would like to try to say something about the fact

13 that you treat these reports as authoritative. You know, some of the

14  things that are mentioned in these reports sound like a joke. When it is
15 stated that people are killed with Kalashnikovs and AK-47 rifles, I would
16 like to say -- well, it's basically the same thing. These reports cannot

17  say anything serious about the use of weapons. We are told that on such
18 and such a day in such and such a place such and such a militia killed a
19 certain number of people. Maybe that is correct, maybe that is not

20 correct. If you think that the UN officials were aware of what was

21 happening in every part of the country and what was done by every group,
22 then I would like to tell you that you would be crediting them with more
23 accuracy or more seriousness than they actually had.

24 Now, when you talk about the fact that the UPC was committing

25 crimes in Bunia, maybe that is correct, but really nobody really knows
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1 what happened. And Artemis soldiers who were within Bunia, who did not
2 have the right to step out, cannot give you accurate information in that

3 respect.

4 Now, did UPC soldiers do so? It's difficult to know. Most

5 of the time the identity of the killers are deduced from the identity of

6 the victims because after some time we knew that group A, for example,
7 would kill members of group B, but it's not always true. Mr. Tibasima

8 whois a Hema, for example, is not a supporter of the UPC. So thisisa

9 very complex situation, this was a very violent situation, a situation of
10 confusion. The Artemis force, for example, made certain assumptions, and
11 I cannot say I am smarter than the Artemis officers. If you talk about a
12 French officer who was in Bunia at the time, he cannot give you clear

13  information on who killed who in what particular part of the town.

14 Q. Letus try to clarify things because it is important for us to

15 know whether these massacres can be ascribed to the UPC or to another
16 group. Now, as far as you are concerned, sir, do you have sources? Do
17  you have specific sources of information that allow you to attribute to
18 the UPC the massacres that were conducted after the 12th of May, 2003?
19 Whether these massacres were carried out in Bunia or out of Bunia, can
20 you tell us your sources? You said that UN reports are not fully

21 reliable. So as far as you are concerned, can you give us some reliable
22 sources?

23 A. Sir, they are not -- you wouldn't find such sources anywhere, and
24 I cannot be more reliable than the UN for the simple reason that there

25 are a lot of things in the history of that region that you cannot
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elucidate, and you cannot, for example, say who killed President Kennedy,
for example. So in the hills and surrounding Bunia, it's difficult to
say who carried out these massacres, whether the UPC or not. And
sometimes you have to resign yourself to the fact that it's difficult to
elucidate these things and you may not know everything.

Q. Should I understand that in reality, therefore, we do not know
who was or is responsible? In any case, you do not know who was
responsible for the massacres carried out in Bunia or in the surrounding
hills after the 12th of May, 2003. Is that your testimony?

A. Tam not talking about Bunia because in Bunia the Artemis force
was present there and no one could massacre people. In the surrounding
hills, you know, that was the great unknown. It was difficult to know
what was happening there, and as I said, as part -- some of the
information from the United Nations is based on the deduction of the
identity of victims, that is, they make a deduction. They look at the
victim, and they say if the victim is from X tribe then he must have been
killed by people from Y tribe, for example.

Amongst the Hemas, you find that there are profound divisions
between various chiefs, and so if you do not have sufficient proof it
would be difficult to say anything clear. Even in UN reports, how do
they prepare them? They listen to people, they listen to people who give
them certain accounts. Now -- but are they physically present on the
ground to verify the assertions made by the people who give them these
accounts? No.

Q. But they are present in Ituri?
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1 A. Yes, but that -- that doesn't really mean anything. I have spent 39

2 years in Africa and I have witnessed several conflicts, but I did not

3 witness that one because I was not in Ituri, but I was physically present

4  in about seven to eight conflicts in Africa during the period of 39

5 years, from 1970 up to now. Of course, somebody can be killed 7

6 kilometres away from me and I would not know who the perpetrator is. So
7  that was the problem faced by Artemis soldiers in Bunia. Something may
8 happen in the surrounding hills, but since they cannot -- or since they

9 were not present where at the scene of the crime, they cannot know who

10 the perpetrator of the crime is. So if somebody's killed say 7

11 kilometres away from me, if I want to know the facts of the case then I

12 will have to talk to somebody who was there, who was present, and that is
13 what we will have to live with. And of course this brings me a lot of

14  uncertainty.

15 Q. Thank you for that clarification on difficulty -- difficulty of

16  collecting reliable information. But I would like to continue talking

17  with you on comparison of sources, that's the information you provide and
18  the information that is provided by other observers. In your report you

19 quote a certain number of attacks, you refer to a certain number of

20 attacks, after the 12th of May. Isn't that correct? I'd like to go

21  through them in detail with you.

22 Please have a look at a document, tab 22, we've already had a

23 look at it, it's the report from the UN, MFI D 00102, page 31. The last

24 number is 359 (as interpreted), the last three figures. On page 74 of

25 your report, you said that on the 31st of May the PUSIC militia attacked
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1 Tchomia, a small fishing village, on the banks of Lake Albert, they

2 killed 257 (as interpreted) civilians of Alur origin for the most part.

3 Isn't that correct?

4 A. Yes.

5 Q. You say there were sources, information that were confronted.

6 The MONUC said that there was a massacre -- I apologise. I do apologise.
7  Could you please also have a look at another document under tab 28. The
8 number is DRC 00134409, page 2, reference 410. This is the MONUC report
9 Iwanted to refer to with regard to this event.

10 COURT OFFICER: (Interpretation) This document will have the

11  number MFI/D 00103.

12 MR. BIJU-DUVAL (interpretation):

13 Q. Inthisreport, could you have a look at paragraph 3, please.

14 What is relevant is at the top of the second page, the second part of the

15  third paragraph where a certain number of attacks are referred to. Isn't
16  that right?

17 A. Yes.

18 Q. Among these attacks MONUC identified the attack of the 30th of

19 May on Tchomia, but it is attributed to Ngiti and Lendu militia. I'm not
20 going to ask the question again, but in your opinion this is yet again

21 the demonstration of the uncertainty when it comes to information?

22 A. Yes, absolutely, because according to what I believed it was the

23 PUSIC militia. But in any event, as the victims above all are Alur, as I

24  said, saying that one can assume that the killers have a certain origin

25 on the basis of the ethnic affiliation of the victims, well that doesn't
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work. Anyone can kill the Alur. So I said it was PUSIC. MONUC, if you
have a look, says -- made it possible to confirm, that means that it

wasn't something they were certain of. They think they had certain
elements that allowed them to believe that it was the Ngiti and Lendu
militia. Initially they weren't certain, now they think they are --

well, in fact they don't really know what the case is and that's probably
the case for me too.

Q. Thank you. Page 74, yet again on that page you say on the 7th of
June over 200 -- 120 individuals were killed a few kilometres away from
Bunia, 120. You didn't mention the identity of those who launched the

attack. I'd like you to have a look at the first document in relation to
this event, the first one I mentioned, under tab 22 which is also a MONUC
report. DRC 00129329 (as interpreted), page 31, the last three figures
of the reference number 359. I'm referring to what is Katoto, the
sacrifice of civilians and the number of attacks, that's the subtitle.
I'm referring to the United Nations identified, in fact, a massacre
perpetrated on the 7th of June in the course of which 104 individuals
were killed in Katoto 25 away kilometres from Bunia. Does this seem to
coincide -- correspond to the massacre you've referred to?

A. Yes, absolutely. Well, I said 101, 104, yes, it's something like
that.

Q. And here it's the Lendu who were designated as the attackers
according to the information that the UN disposed of?

A. Yes.

Q. Immediately afterwards in your report you mention, and I quote,
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1 the 10th of June:

2 "On the 10th of June the Hema militia attacked the small village

3 of Nioka and they killed 80 men, 80 Alurs, and took away 400 women and
4  girls, they took them captive ..."

5 You identified the attackers, you referred to Hema militia. So now I'd like .

6 you to have a look at the preceding -- the previous document under tab 28,

7 we've already had a look at it. MFI-D-00103, paragraph 3 on the second

8 page. The MONUC identified the massacre dated the 10th of June, massacre
9 in Nioka and attributed it to Ngiti and Lendu militia. Isn't that right?

10 A. Yes, but we're back at the same thing. You come to a conclusion as --

11 with regard to the attackers on the basis of -- well, any time that --

12 whenever the Alur are killed, we're in an area that's even greyer than

13  usual because the Alur could have been killed by people who were members
14  of different ethnic groups. To the extent that the victims there were

15 Hema, well, yes, one says it's the Ngiti or Lendu or vice versa. In the

16  case of the Alur we don't know. At the time the main MONUC official was
17  one of my former students, I won't give you his name. It's a bit

18 delicate, but when I spoke to him after the events in Kinshasa, he was

19  there until a very recent time, he spoke to me how MONUC carried out

20 investigations in the field. And this is what I was saying. Things were

21 even more uncertain.

22 So you see, we are dealing with Alur victims again, and when

23 there are Alur victims, well, you'll say there were Hema militia -- no,

24  here they say it's the Ngiti and the Lendu. But in fact what did one

25 know? One believes one knows something on the basis of a witness or
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1 witnesses one has spoken to, but one doesn't always speak to the same
2 witnesses. Sometimes you speak to the same person, but the person's

3 opinions may change or one's opinions may change. So, sir, it's very

4 easy to do what you are doing, to undermine the credibility of a certain
5 level of testimony by demonstrating that there is an element of

6 uncertainty, but, sir, I agree with you, in such a situation there is an

7 element of uncertainty. We're not in June 1944 when everyone knows the
8 number of -- all the regiments that are confronting each other on the

9 beaches of Normandy.

10 Q. But when in your report you attribute to PUSIC or the militia

11 from the Hema group certain acts, you aren't hesitant?

12 A. Does the MONUC report state that they are somewhat hesitant, somewhat uncertain about
13  certain things?

14 Q. Idon't think MONUC was asked to draft an expert report for the
15 Dbenefit of an International Court.

16 A. Certainly, because you used their conclusions.

17 And if one is in an international organisation and one drafts a

18 report on a given situation, well that could be the case.

19 Q. Page 77 of your report you refer to a massacre and you stated

20 that:

21 "On the 6th (as interpreted) of October 65 individuals were

22 killed in the village of Katsheli 60 kilometres to the north-east of

23  Bunia. In order to try and calm the conflict, the MONUC didn't reveal
24  the identity of the victims or the attackers, but they immediately

25 launched an investigative mission."

Case No. ICC-01/04-01/06 Friday, 27 March 2009



ICC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 20/99 RH T IC

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0360 (Resumed) (Open Session) Page 20
Questioned by Mr. Biju-Duval (Continued)

1 I'm referring to the same document now, the report dated the 17th

2 of September, 2003, tab 28, and I'm reading out from it.

3 "In the course of the most recent massacres on the 6th of

4 October, the Hendu militia from Petro and -- the Lendu militia from Petro
5 Ngodjo (phoen) attacked Pechele (phoen) and the neighbouring villages and
6 caused the death of 65 civilians including two children. There was also

7  systematic pillaging." So on the 17th of November, 2003, that's the date

8 when this report was published -- well, MONUC was very precise when it
9 comes to the identity of the attackers.

10 A. Well, no, I apologise. I'll have alook at it again. The 6th of

11  October the Lendu militia -- yes, there was this investigation, yes, sir,

12 Ican see how you are looking at me, a look of surprise. I don't think

13 we're playing roulette but almost. This was the result of an interview

14  with people from the MONUC. Initially, one didn't say what the identity
15 of the attackers and victims was, and then later -- well, the ball

16  stopped turning and then the identity of the attackers and victims was

17 revealed. So sometimes there are these decisions, judgements, that are

18 made in such situations.

19 Q. Iapologise, a problem of vocabulary. What do you mean when you
20 say "arbitration," judgement?

21 A. Well, it means that are certain things are negotiated. There are

22 terms that are used. When certain things are uncertain, there can be

23 certain negotiations with regard to the terms used. I'm thinking about Kiju
24  (phoen). Things were a lot clearer there. Such things wouldn't have

25 happened. But in the case of Ituri, the area of doubt was such that you
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are faced with situations in which you have to interpret matters at given
points in time. So the idea that you -- but, yes, in certain cases there

is no doubt. But at other times the situations are uncertain and there

has to be this sort of arbitration, trade-offs, what are we going to say?

I don't think that MONUC liked saying; we don't know what we're dealing
with, what the situation is, very often. Positions were taken that were

the result of an assessment after a situation of uncertainty. This is

more the case -- more often the case, and this was the case in Ituri, not

for all the operations that MONUC was involved in.

Q. Thank you. If I have understood you correctly --

A. Well, there's certain reservations one has to have with regard to
the information in MONUC reports. But yet again the question of your
sources arises. They are just as uncertain as those used by the MONUC.
There's a difference, if you like. My sources can't be a matter of
arbitration or judgement, I'm not a politician, I'm not a player, so my
sources can be purely uncertain. If I'm mistaken, it's the result of a
practical error. In the case of MONUC reports, there can be choices that
are made. One chooses to say at this point in time it would be
counter-productive to say one thing rather than another. And in an
attempt to improve the situations, to calm things down, in an attempt to
make progress, well, MONUC has a role to play, they have to intervene in
the situation, improve the situation. Truth is not always beneficial, it
shouldn't always be expressed, especially when one is in a situation
where matters are uncertain. If you think that a certain interpretation

is more positive, more useful, more productive, and could reduce the
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possibility of conflict, well, in such a situation if matters are
uncertain one will choose the most positive solution, the most positive
option, in inverted commas.

Q. IfI'have understood you correctly, there were no deliberate
mistakes made by you, there were no particular objectives pursued, the
question doesn't arise. If there are any mistakes in your report, it is
because you were provided with false information?

A. That's quite possible. It's not always possible to check things.
You are a lawyer. You know the saying testis unus testis nullus, the

Latin maxim, so this is the weakness of a historian who at one point in
time has to make a choice and decide whether to trust a witness or not,
to rely on a witness or not.

Q. And you understand, however, that it is important for us to know
who may have misled you with regard to certain matters, and that brings
us back to the issue we were dealing with at the beginning of the
hearing. Would it be possible for you, even in private session if you
like, to reveal to us the identity of those who assisted you with
information?

A. In private session, yes, certainly.

PRESIDING JUDGE FULFORD: Now, where's this going,
Mr. Biju-Duval? The witness has indicated very clearly that for each of
these various and different incidents that you've highlighted, a
combination of factors came into play. You considered, or rather, he
considered the victims and who in each instance may have been their

potential enemies, because there may be a range of people who may be
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1 responsible for the particular attack or incident in relation to them.

2 And then there were those who he was able to speak to about the incident
3 who may or may not have been in a position to provide him with reliable
4 information. And the witness has indicated that he readily accepts that

5 sometimes he may have been provided with reliable information and

6 sometimes, for whatever reason, it may have been unreliable.

7 And therefore, in the final analysis, this witness is not saying

8 that the kind of conclusions that you've identified from his report are

9 to be viewed as being cast in stone. And dogmatism is not to apply.

10 Now, if that is the witness's conclusion, as he states is in

11 evidence, in relation to how we are to view these areas of his report,

12 therefore indicating that the Chamber must be cautious before drawing any
13 conclusions that could be said to be adverse to the accused or any

14 organisation that the accused is said to have been associated with, if

15 that acceptance is made, how does it advance any issue concerning the
16  charges this accused faces to go into an analysis and an investigation of
17  the different people who the witness spoke to in order to arrive at

18  conclusions which he accepts may be wrong? How is that going to help us,
19  Mr. Biju-Duval?

20 MR. BIJU-DUVAL (interpretation): For the Court to be able to

21 understand why I was asking these questions, I would like to ask one

22 more, please, concerning someone who's mentioned in the report. And
23 I'll then ask the Court to -- whether they feel we should take it any

24 further, or if they feel it's not sufficiently important.

25 PRESIDING JUDGE FULFORD: Certainly, Mr. Biju-Duval, if you want
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1 to ask another question to establish the foundation for what is

2 essentially an application to go into closed session so the witness can

3 reveal his sources, do feel free to ask a further question or more than

4 one.

5 MR. BIJU-DUVAL (interpretation):

6 Q. Sir, you -- page 101 of your report you have further observations

7  that you provided as part of the report, but attached to it. So you

8 are -- you mention Mr. Wamba dia Wamba, who at the time was head of the
9 main rebel faction of RCD that we've already talked about, and you said,
10 He became my friend.

11 So do I understand that someone who's been the leader of RCD for
12 an amount of time, I think up to 2000, was your friend?

13 A. Yes, I hope he still is.

14 Q. Butdo you realise that we are led to wonder whether he is part

15  of those who shed some light on the situation in Ituri for you?

16 A. Well, the answer is: Yes, of course. And my friend -- my

17  friendship with him dates from much before the war. I met him in

18 Dar Es Salaam in 1972, so you see that it's a long time ago. And when I
19 saw him appear again at the head of RCD in 1980 -- 1998, I was very

20 surprised because he was a former Marxist. He was part of a certain

21 intellectual African world, and he -- at a first glance, I really

22 wouldn't have thought he was set to become the head of RCD. Well, of
23 course there was all the violence with Mobutu and maybe that was one of
24  the elements that led him to make this political choice.

25 As regards Ituri, frankly, it hasn't ever been the centre of
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1 our discussion. When I talked with Wamba we used to talk about the

2 general situation, and I know that here we're dealing with a situation

3 of -- the situation of a trial, of legal procedure, and the Ituri is

4 central to this. But it wasn't central to the war of the Congo, and he,

5 being the leader of a global political movement, was trying to find a

6 solution which would be a general transformation of the Congolese

7  political situation and Ituri wasn't particularly topical. And as

8 regards the massacres, and you're trying to say that at a certain date

9 this is what happened, it's not that way and it's certainly not the sort

10  of conversation that I had with him. The conversations I used to have
11  were strategic. For example: What is your relationship to Ugandese,

12 what do you think about the attitude of the Americans or the French in
13  the given crisis. We were talking about geopolitical matters, not about
14 Tturi.

15 Q. Mr. Wamba dia Wamba, is it correct that he was with Mr. Mbusa at
16 -- when they were the — Mr. Mbusa at the agreements?

17 A. Well, if you like, no, not really. Tactically, yes, for a very brief

18 moment, but Mbusa had made a different choice and he was -- he had joined
19  the standing regime, the one that was then confirmed by the elections of
20 2006, and he joined the Kinshasa regime after the -- after Kabila was

21 murdered. And this is a different case.

22 Q. Let's move to something else. In your CV you say that from 2006
23 to today you have been a researcher and international political

24  consultant on eastern central African affairs. What is this activity of

25 consultant?
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A. Well, there were various organisations, people, bodies, including
the United Nations that can ask for my opinion or for a report on such
and such a subject.

Q. Among these entities and organisations, are there some private
companies and are there any states?

A. States? No. I might have been a consultant for companies once
or twice, yes.

Q. What companies were they, could you tell us?

A. No.

Q. Are we talking about companies with interests vested in Ituri?

A. No, absolutely not. I have some confidentiality agreements that
bind me, but I don't think my customers would have any objection to me
stating that they have nothing to do with Ituri.

Q. And how about with Uganda?

A. No, neither.

Q. And how about with DRC generally?

A. Yes, with DRC but not with the eastern region. I can't go
into too much detail, but I can say very definitely, and you'll
understand, it's with Katanga.

Q. At the beginning of your report you stated that you went to Ituri
from -- to the year 2005 several times, all the way through to today. And I
would like to know why you've been to Ituri so many times since 2005?

A. No, not so many times, maybe three times altogether, and that was
part of an overall assessment because I didn't only go to Ituri since

2005. I've been going to the Congo a lot and sometimes to Ituri, also to
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1 Kivu, to Katanga, to Kinshasa. I have to mention Ituri since this is

2 the debate, but I didn't go specifically there. When I went to the Congo
3 I went to various regions, among which Ituri.

4 Q. Sowhy did you go to Ituri after 2005?

5 A. Well, very simply, because I was trying to assess the aftermath

6 of violence and find out whether it was over. There is a question which
7 you're asked as a consultant sometimes is, and very often is, how safe is
8 acountry. And for the same reason I went to Kivu after the end of the

9 war, well, when the war was officially over, there are still pockets of

10  insecurity and in Kivu there was. In Ituri I wasn't sure and it was

11  something I needed to find out.

12 Q. And that research was in the framework of consulting for

13 companies?

14  A. Trying to understand the overall security situation of the Congo.
15 1did this same thing for the lower Congo because of the millenarist

16  Bujongo (phoen) movement that had led to some strife and some casualties.
17 And in Kinshasa as well I was consulted. There was violence after the
18 elections, and I was there after the elections and witnessed the violence
19  because of the differences between the government and Mr. Bemba. And my
20 point is to understand the security situation in each part of the

21 territory.

22 Q. And have you carried out that research for mining companies?

23 A. Idon'thave to answer such a question, but I can tell you one

24  thing. If you are trying to make me say that I might have been involved

25 with mining interests in Kivu or Ituri, the answer is no I wasn't
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1 involved. ButI can't go any further in my explanations, but the answer

2 is simply no and everything else has nothing to do with this.

3 PRESIDING JUDGE FULFORD: Now, Mr. Biju-Duval, where — where is this
4 going? Is it being suggested that there is a credible foundation for a

5 suggestion that this witness has provided a biassed report and biassed

6 testimony because he has been retained by certain interests that would

7 make him tend to give distorted evidence to this Court against the

8 accused? Now, where are you going, please? What's the point of this?

9 MR. BIJU-DUVAL (interpretation): I cannotimagine that in front

10  of the Court Mr. Prunier would defend any private interests. My question
11 is about the sources. Mr. Prunier built his report on sources, and we

12 understand that the sources are of a very diverse kind and sometimes not
13 identified. The possibility of this expert having drawn information from
14  mining companies in Ituri might have had an influence on the nature of
15 the information.

16 WITNESS: (Omission —no interpretation)

17 PRESIDING JUDGE FULFORD: Mr. Prunier, please. Please don’t
18 intervene — thank you — at this stage. Yes, Mr. Biju-Duval.

19 MR. BIJU-DUVAL (interpretation): My concern is source

20 identification, butI don't want to belabour the point. I am not asking

21  Mr. Prunier to identify his client -- though, it might be useful. But I

22 would like him to answer the question: Yes or no, did he intervene as a
23 consultant for a mining company.

24 THE WITNESS (interpretation): I can answer if you like, and your

25 question is actually rather fun because you think I would have found
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1 answers in a mining company, but mining companies know nothing sir.

2 That's why they ask experts because they don't know. Why would they have
3 consulted me if they knew the answers. I don't see by what miracle a

4 mining company who wasn't there, out in the field -- so a mining company
5 asks a consultant, which is a current practice in the world of business,

6 soldon't see how a company could want to go to any country but to the

7  Congo, go out there and risk losing their money without finding out

8 first, and they want to know if it's dangerous if it’s -- and they don't

9 know. And if I had asked them for information, they would have laughed and
10 said, You are paid to provide us with the information. And they have

11  questions, so your question is very easy to answer.

12 I have absolutely no sources coming from any mining company for

13 the simple reason that the mining companies themselves do not know, and
14  the reason why they are asking me is because they don't know.

15 MR. BIJU-DUVAL (interpretation): That answer is satisfactory.

16 Q. Page 69 of your report, you mentioned something quite specific, a

17  specific information. You are mentioning that on the 7th of January,

18 2003, Monsignor Melchisedec Sikulu Paluku, the bishop of Buteni (as

19 interpreted) and Butembo denounced crimes committed by MLC, RCD-N and UPC,
20 and he stated quite openly, they eat pygmies “of the bishop".

21 A. Yes.

22 Q. I'dlike you to look at document under tab 3 of the folder,

23  DRC D01 0003 0433. That's a brief of the IRIN office of the United

24 Nations, and it's of the 7th of January 2003, and it picks up the

25  decorations of Monsignor Melchisedec concerning the allegation of
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1 cannibalism. And that brief states that Monsignor Melchisedec made an
2 accusation against two local militia of cannibalism; yes?

3 A. Yes.

4 Q. And it's the movement of liberation of the Congo, MLC, of Jean

5 Pierre Bemba, and the RCD-N led by Roger Lumbala?

6 A. Yes.

7 Q. The brief then picks up again on the words of Monsignor

8 Melchisedec, and at the fourth paragraph it bears the quote:

9 "Monsignor Melchisedec is alleged to have said the invaders, that
10 is, the fighters of Jean Pierre Bemba and those of Roger Lumbala, eat

11  pygmies."

12 Well, I know that this is not crucial to the matter, but I would

13  like to ask why you -- in your report you say that they added UPC and --

14 A. Well, I'd like to withdraw this, it's geographically stupidly -- stupid. I

15 don't know why I wrote this. It just slipped out of my pen.

16 Geographically it doesn't make sense. They couldn't have joined UPC, and
17 Iwithdraw this part about them joining. It's geographically, because of

18 the region, if you knew the Congo, you'd see. Lumbala and Bemba, yes, they --
19  the region where they might -- they ate pygmies is not because of their

20 taste but because it was of a way of terrorising the pygmies that they

21  used to be their guides in the forest because they didn't know the region
22 well. Bemba, he's a Belgian guy with the black skin. He doesn't know

23  the region, so they needed help and they were lost. So they terrorised

24  the pygmies and then the pygmies accepted to serve as guides, and that is

25 why there was the -- they behaved so cruelly, but UPC wasn't near that.
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1 So I'd like to withdraw this part of what I wrote. It wasn't

2 correct. Itjust slipped out of my pen.

3 MR. BIJU-DUVAL (interpretation): I think we should give an MFI
4 number to the document.

5 COURT OFFICER: (Interpretation) Indeed, the number we will give
6 this ERN report is MFI-D-000104.

7 MR. BIJU-DUVAL (interpretation):

8 Q. Now, moving on to a different detail on page 66 of your report,

9 it's about the UPC, the UPC or the militia you attribute to Thomas

10 Lubanga -- or, sorry, when you talk about the UPC, I apologise, you say
11  the Bunia population called him al-Qaeda 2. So, sir, again here we would
12 like to know: What is the source for this information we find rather

13 surprising?

14  A. Well, I don't know what's surprising about it. It's from

15 somebody who lived in Bunia at the time and it's also - and this is a

16 little bit more difficult to say - from the MONUC, or it's more awkward
17 to say this, but this is something -- you talk about people who have led
18 MONUC missions in the field, that's what was said to me in Kinshasa.
19  That was the name given to the UPC, the nickname given to the UPC.
20 Q. And you say the Bunia population?

21 A. Well, I'm talking about the UPC here and a specific man, a

22 specific person, who was a European and responsible for organizing,

23 leading, managing, and collecting the facts for the MONUC mission in the
24 field. And you know what happens, things in reports are different to

25 what is said when people meet around coffee. And he said with a smile on
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1 his face, well, maybe, in view of the atrocities we're talking about,

2 that at some stage one manages to laugh about this, I don't approve of it
3 butit happens. So he said, yes, the nickname given to them is al-Qaeda
4 2. And that's what I heard, that's what I was told by somebody, and I am
5 --think I am quite justified in believing that what he told me was quite

6 reasonable.

7 Q. Thank you. You say on the same page that Mr. Thomas Lubanga was
8 acousin of Adele Lotsove. Again, could you please give us the source of
9 this information?

10 A. Well, this was said by several sources, European and African, and
11 Isaid would apparently. And I haven't seen his birth certificate so I

12 couldn't say whether that is absolutely true, but it was -- I heard it by

13  several people and I put it in the conditional tense.

14 Q. Thankyou.

15 MR. BIJU-DUVAL (interpretation): Just a few minutes, please.
16 (Defence counsel confer)
17 MR. BIJU-DUVAL (interpretation): I don't have any more

18 questions, your Honour.

19 PRESIDING JUDGE FULFORD: Thank you very much indeed,
20 Mr. Biju-Duval. But before you, as it were, finally sit down at this

21 stage, I want to make it clear that although I intervened with a direct
22 question on two occasions as to the relevance of sources, those were at
23  that stage questions. They were not rulings prohibiting you from

24 following a course of action, but I was seeking to know what the basis

25 was of the questions you were asking and where you were going. So I take it
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1 from the fact that you are now sitting down, that you do not in fact wish
2 to pursue the matters in relation to which I interrupted you. Is that

3 right? Good. Thank you very much.

4 We'll take a break now, Ms. Samson.

5 Thank you very much indeed, sir. You'll now have half an hour's

6 break, and we will sit again at 11 O’clock. Could the witness please

7 accompany the usher back to the witness waiting-room. Thank you very

8 much.

9 (The witness stands down)

10 PRESIDING JUDGE FULFORD: 11.00.

11 Recess taken at 10.30 a.m.

12 On resuming at 11.01 a.m.

13 COURT USHER: Allrise. Please be seated.

14 (The witness takes the stand)

15 PRESIDING JUDGE FULFORD: Thank you very much, Mr. Prunier. This

16 is the last time that we're going to be trespassing on your patience.
17 The Judge who sits to my right, Judge Odio Benito, has a few questions

18 that she would want to put to you.

19 Questioned by the Court:
20 JUDGE ODIO BENITO: Thank you.
21 Mr. Prunier, I would like to ask you, if possible, to assist the

22 Court with certain clarifications about the victims of this conflict.
23 You mentioned during your testimony and also you did that in your written
24  report that the victims were mainly civilians, and specifically in the

25 page 62 of your written report you say in -- I have here the quote but 1
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1 don't have the exact paragraph. But you say something about:

2 "The dehumanising effect of violence results in a weakening of

3 the social bonds, particularly as it was the case here, when children are

4 involved as active perpetrators under the perverted leadership of their

5 elders."

6 I would like to ask your kind assistance in explaining to us what

7  particular suffering or harm did the children, boys and girls, suffered

8 as victims of the armed conflict in Ituri? Could you assist us with a

9 further clarification on this issue, please?

10 A. Well, in my opinion there are two very different things: Being a

11  victim and being a killer, and in the case of victims it is quite simple,

12 children were killed, many children were killed. And so I don't think we
13 need to elaborate on this. It's clear. Now, with regard to the killer

14  children, the situation is much more complicated, and I must say I don't

15 have any personal direct experience of killer children in Ituri.

16 However, what we in the kadogo region -- what we call the kadogo region,
17 1did meet a lot of them in various armies.

18 The first I met, and this was -- I arrived in Africa in 7 -- 1970, so

19  the first fighter children and killer children, therefore, I met, I met

20 them in 1986 in Kampala within the NRA. The -- that is to say the

21 Ugandan rebellion that then became the Ugandan government. And I was
22 extraordinarily surprised to see children as young as 12 and 13 bearing

23 weapons, in uniform, and sometimes some children were malnourished, and
24  even though they might have been 12 or 13 they looked like they were 9 or

25 10 years old. They were carrying weapons, sometimes Kalashnikovs as big

Case No. ICC-01/04-01/06 Friday, 27 March 2009



|CC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 35/99 RH T ICl

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0360 (Resumed) (Open Session) Page 35
Questioned by the Court

1 as them themselves, and I'd never seen that. I had seen a lot of battle situations in Africa, but it was only
.2 at the beginning of the "80s that -- or the middle of the "80s that we started seeing children

3 recruited at this scale. And as -- for a lot of the children their parents had been killed. They hadn't been
4 recruited. Actually, they were the ones that imposed themselves, wanted to fight. They followed
5 the guerilla movement, they insisted, sometimes they were chased away and

6 they came back. They didn't have another family.

7 Now, as regards the situation in Ituri, I'm less familiar with it

.8 butIsaw this too, and this was a -- contrary -- as what I saw with the

.9 Museveni forces is what I saw with the LRA, Lord's Resistance Army,

10 Joseph Kony's situation, they were recruited by force and they were

11 forced into committing crimes to break the social bonds they had. And in

12  the case of the LRA, I talked about children who weren't children

13 anymore, they were 17 already because they had stayed there a long time,

14  and these children explained to me how they had been made to kill a

15  member of their family. But in Ituri I wouldn't be able because I didn't

16  speak personally, and you see in the two cases that

17 I compare the LRA —the 19 NRA of Museveni in 1986

18 and that of the children in the LRA, and I made quite

19  afew interviews in Ngulu in 1998.

20 Well, there you see there are two very different ways of relating

21 to children in the army. Now, as regards Ituri, I

22 wouldn't be able to say because there's such

23 abig difference and in both cases you see

24  under-age people. I don't know how to say it in French, but they are not

25 old enough to be a soldier.
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1 And after the empire battles, in France we had the Marie Louise,

2 after Waterloo in France there were 14-, 15 year old children in the

3 French army, too. So it's not something very singular throughout

4 history. However, to -- the reasons for having children in the armed forces
5 is very varied. I'm also thinking about the Hitler Jugend in "45.

6  Soin Ituri what was these children's status? What was their

7  relation to the military heads? Well, thatI can't say. I can't say

8 because I would only have been able to say if I had spoken to these child
9 soldiers, but there are child soldiers everywhere in Africa, but all the

10 cases are so different that I cannot speak authoritatively about this

11 phenomenon that I don't know sufficiently, or I don't know personally.
12 JUDGE ODIO BENITO: Thank you. I understand your — your position. Just
13  allow me to ask specifically when you talk about child soldiers, are you
14  talking about boys and girls or only boys?

15 A. In the case of Ituri, maybe there are girls involved, I don't

16 know. WhatI heard being said was that it involved mainly boys. Now,
17  the case of girl soldiers, in east Africa that is very rare, I have

18 hardly ever seen it. Most of the time it's small boys. I have heard

19 more talk about of that in west Africa, in Sierra Leone, Liberia, but

20 those are countries I don't know well. I've heard about it but I haven't

21 heard -- had any personal experience of that, but I never seen girls

22 involved in east Africa.

23 JUDGE ODIO BENITO: Thank you, Mr. Prunier. I would like to ask

24 you something about this violence against the civilian population in the

25 frame of this - of this conflict. What role, if any, did rape and sexual
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1 violence have in the general context of the conflict in Ituri? And how .

.2 widely was it used by the militias and armed forces involved in the conflict?
3 Tam talking about sexual violence against women, mainly.

4 A. Onthat pointI can't speak authoritatively. My impression - and

5 thatis only an impression - is that -- well, there were cases of rape.

6 I cannot imagine that you will have a war without rape. I have witnessed
7 alot of conflicts. I have seen cases of rape even in Muslim cultures

8 which are reputed to have a very reticent behaviour when it comes to

9 sexual crimes. Rapes usually committed in public and that is not

10 frequent in Muslim societies, but you will find that it's a common

11  occurrence in Darfur, for example. I do not have the impression -- but,
12 once more, your Honour, I am a bit uncomfortable because it's just an

13  impression I am giving. It's not the result of an investigation. Ido

14 not have the impression that rape was a major weapon during the conflict.
15 Of course there was certain cases, but it was a systematic policy? I don't
16  know. In the case of Darfur that is obvious. In certain other groups,

17  say the case of the LRA, yes, it's a systematic policy. In the case of

18 Ituri, I do not have that impression, but again I cannot speak

19  authoritatively on that.

20 JUDGE ODIO BENITO: Thank you, Mr. Prunier. What is terribly

21 sad, if you allow me, is to listen a sentence like: ‘I cannot imagine

22 that will be have a war without rape’. You can't understand how

23  difficult it is for us as women to listen to that. Because that's the

24  case, war weapon or not war weapon, that's the case, and it's very sad

25 and perhaps it would be very important to pay attention to that.
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But to finish with my question, Mr. Prunier, would you say that
the conflict in Ituri is an ethnic conflict, an economic conflict, or a
combination of factors? Thank you.

A. Your Honour, I would like to return to your comment. When I said

I cannot imagine a war without rape, of course understand that I am not
approving rape or anything in that regard. I'm just describing a
situation and talking about the facts, and I stand by what I said. I
fully agree with you, but I am telling you about what I have witnessed.
I 'have spent 39 years in Africa and I have witnessed a lot of conflicts,
and unfortunately I would like to stand by what I said much to my regret.

Now, with regard to the nature of the conflict in Ituri, I would
like to say at the beginning it was an economic conflict and that
ethnicity was instrumentalised, so to speak, as -- and used as a tool to
fuel the conflict. And this has to do with the nature of African
societies, where ethnicity is something which plays a very major role.
You can treat it neutrally or you can try to ignore ethnicity or you can
try to take advantage of it for certain economic, political, or military
gains. At the beginning, initially

it was not an ethnic conflict. There

were ethnic difficulties, of course, misunderstandings between the
various ethnic groups, but then that is something you will observe in any
society where you have many ethnic groups. With the phenomenon of
immigration, for example, with the phenomenon of confrontation between
various social groups because of land occupancy, but then again the

initial cause was not ethnic. I think this is very important because
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1  African societies are not well understood. Most people think that when

2 you have ethnic diversity, it means that you are going to have hatred.

3 The assumption is that if you have two ethnic groups living side by side

4  there is bound to be conflict that will arise. That is not the

5 case. Of course, there are difficulties that may arise. I am French and

6 I'know that someone of Algerian origin who lives in France is going to

7 have difficulties with native French citizens, but that's not a reason

8 for people to massacre each other.

9 So we have the same situation, but the blame, the blame I think

10 falls on the leaders; that is, people who make use of this ethnic

11 diversity in order to increase their political capital or to recruit

12 soldiers because they want to attain certain political ends. They use

13  ethnicity as a weapon and that is a problem, and when ethnicity is used

14 in a context of violence, after some time it becomes difficult to control
15it. I remember that in many investigations carried out within the framework
16  of the Rwandan genocide, I saw Hutus who during the genocide killed other
17 Hutus. And so the question is, you start asking yourself what really

18 happened. I have a Rwandan friend who told me, because I told him I

19 really don't understand this. And he told me, I think these were people
20 who didn't have anything to give to their children, to send them to

21  school, killing people who were not able to do the same thing.

22 So, you know, violence in certain societies can be taboo, like

23 killing, killing is taboo; people don't just kill each other like that.

24 But when you have leaders who speak on behalf of a community and they

25 tell the people, you can kill, yes, it's okay to kill, then people start
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1 killing, they start killing their enemies. And from killing their

2 enemies they gradually move on to killing just everybody. And so you end
3 up with a situation where there is loss of values, loss of principles,

4 and once the Rubicon has been crossed, it becomes difficult for the

5 leaders to control the population, to control the people to whom they

6 give orders. Initially they start by killing their enemies, and then

7  they gradually move on and start killing beyond the threshold that might

8 have been set by the leaders. So when certain taboos are broken, for

9 example, when they kill, eventually they go beyond

10  their ethnic taboos and they start killing people in just any order, not

11  only their enemies.

12 JUDGE ODIO BENITO: Thank you very much, Mr. Prunier, you're very helpful
13 thank you, Judge.

14 PRESIDING JUDGE FULFORD: Ms. Samson.

15 MS. SAMSON: Thank you, Mr. President,  have only a few questions.

16 PRESIDING JUDGE FULFORD: Thank you very much.

17 Further questioned by Ms. Samson:

18 MS. SAMSON:

19 Q. Mr. Prunier, I would like to ask you just several questions

20 clarifying some of the answers you gave today and yesterday, and I'll

21 start with an area that was developed and on which you were asked

22 questions both today and yesterday and that was questions, if you will

23 remember, on attacks and massacres allegedly committed by Lendu and Ngiti
24  forces against the Hema or, indeed, other ethnic groups. Do you remember

25  this series of questions?
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1 A. Yes, there were many questions but I can't remember them

2 separately.

3 Q. That's fine. My question is whether or not to your knowledge the

4  attacks that may have been perpetrated during 2002 and 2003 were only

5 committed by Lendu and Ngiti forces, or indeed whether other forces were
6 also perpetrating attacks at that time?

7 A. You know, this was a situation where after some time everyone was
8 killing everyone. It was a war between the Lendus and the Hemas, but at
9 the beginning, yes, that was the case. But then this takes us to the

10  question that was put to me by Madam the Judge, that is the fact that

11 people moved beyond their ethnic taboos and the violence that resulted.
12 In my exchange with Mr. Biju-Duval, I said that at some point the

13  violence attains a level where you don't -- people just kill anybody. At

14  the beginning they know who they intend to kill, their enemies, so to

15 speak; and after some time as the violence increases, they don't -- there

16  are no holds barred.

17 Q. Thank you very much for that clarification. And yesterday, if

18 you can recall, you were asked some questions about your report from the
19 1999 period in which you had indicated that the Lendu -- you were asked
20 whether the Lendu had also used Ugandan troops to guarantee their safety
21 and security, as the Hema had done in 1999. And your response to that

22 was that the Lendu using the Ugandans for support only occurred later on
23 and that in 1999 the Lendu saw the UPDF as enemies and could not really
24  use the UPDF.

25 And I wondered if you could explain why it was that the Lendu
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1 weren't availing themselves of the UPDF forces for benefit of security?

2 A. ltis because at the beginning the Ugandans took sides. I don't

3 think that was the official policy of the Ugandan government, and on that
4  point we should look at the two armies that entered Congo, the Rwandans
5 and the Ugandans. The Burundians played a role but it was very limited.

6 And the modus operandi of the two armies was not the same.

7 The Rwandan army was highly centralised and greatly controlled,

8 and when you look at the various reports of human rights organisations on
9 massacres committed by the Rwandans, the responsibility at the highest

10 level can be ascribed to Kigali. Because there were not many accesses.

11 In the case of the Ugandan army, it's a little more complicated. The

12 control of the higher authorities over the men was not very strong. We

13 have cases of people like Chakabale, who was a Ugandan officer, who was
14  probably responsible for a lot of violence and who ended up running away,
15 escaping and moving to the side of the opposition because his own

16 government was beginning to question his action, wondering what he was
17 doing. So in the case of the Ugandan army we had a more confused

18 situation, a situation that was not as controlled -- as under control as

19 the case in the Rwandan army.

20 So you had violence that originated locally and you had Ugandan

21 officers who would take sides and support one side against the other.

22 And so orders coming from Kampala were not very clear. And at some point
23  even the authorities in Kampala started wondering what their officers

24  were doing on the ground, and even Ugandan commanders finally started

25 saying that they didn't understand what their men were doing on the
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1 ground. In 2003 there was an officer who apologised --
2 THE INTERPRETER: The interpreter didn't hear the name.
3 THE WITNESS (interpretation): -- you know, it's not often that

4 you hear politicians apologise. They always give the impression that

5 they know everything. So when you hear a politician who is also a

6 soldier who apologises for the violence perpetrated by his own army, then
7  that means that there is a problem in the chain of command.

8 MS. SAMSON:

9 Q. Youmentioned that the Ugandans changed sides, and I wondered if
10  you could explain to the Court what the Ugandan interests were, why they
11 chose sides?

12 A. At the beginning you asked whether the Lendus relied on Uganda,
13 for example. I think this takes us to the situation of subordination of

14  one group to another. At the beginning when the Ugandans made a choice
15 and took sides in a land dispute which had been existing long before that
16  period because problems between the Hemas and the Lendus have been
17  existing long before the district -- sorry, long before the conflict.

18 The Ugandans joined and took sides in a conflict that they did not

19  understand.

20 Now, why did they take sides? It's difficult to know why. There

21 was also the fact that the Hemas were able to adopt a certain stand and
22 tell them, Well, we are your cousins and you should not forget to know
23  that the Ugandan army is led for the most part by the Banyankoles, and
24  within the Banyankoles you have two groups, just as it is the case among

25 the Banyarwandas, you have the Tutsis and the Hutus. So in this case you
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1 have the Bahemas and the Bayurus (phoen). And this is -- these are two

.2 groups, one of which is considered to be higher up the ethnic scale, the

.3 social scale than the other.

4  So the Hemas, therefore, told the Himas, there is a slight

5 difference in the names, so the Hemas told the Himas, the Banyankoles,
6 that we are your cousins, we are like you, you should take sides with us
7 because we are like you. And I think that a certain number of Ugandan
8 commanders believed this because one thing that is very striking in

9 Africaisignorance. The ignorance -- people's ignorance on their

10 neighbouring countries. I have noticed this in African countries, and

11  this stems from the colonial divisions in Africa, and even in groups that
12 are neighbouring they really don't understand each other. People don't
13 understand the situation on the other side of the border, so you hear one
14  group call another one a tribe of cannibals and so on. So there is a lot
15 of ignorance.

16 Now, Ugandan officers truly believed that the Hemas were like the
17 Himas, who are the Banyankoles, which is not true because the Hemas are a
18 tribe and the Himas are only a sub-entity within the Banyankoles. Well,
19 they believe this, that is possible, they believe this, and of course

20 they probably had other material interests as well. That is, for

21 example, help us to recover land and we are going to pasture our cattle
22 on thatland, and we are going to give you a share of that cattle which
23 you can sell in Uganda. And so there was a lot of trafficking of cattle,
24  cattle that was reared on land that was seized by the Hemas. Now, the

25 question is was that legal or not? This takes us to this whole concept
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1 of Zairianisation, and then we had the problem of land registry in Ituri.

2 So land ownership was not a clearly defined concept. So there were

3 cattle that was reared on these lands and then shared between the Hemas

4  and their Ugandan protectors.

5 Q. Thank you very much. I'm going to switch topics slightly now and -- and
6 move you into the 2002 period that you were asked about yesterday. Ina

7 question yesterday, you were asked to confirm whether there was a falling
8 out between Mbusa and Molondo on the one hand, and Thomas Lubanga on the
9 other hand. You confirmed that there was a falling out. And I wondered if
10 you could explain, to your knowledge, what the reasons for this

11  falling-out were?

12 A. Well. Hello, there is a problem -- can anyone hear me? There's a name I
13  didn't understand, Molonde? A dispute between Mr. Lubanga and who?
14 Q. Molondo Lopondo.

15 A. Yes, yes. Between Mbusa Nyamwisi and his own governor?

16 Q. No, I'll rephrase the question to make it clear. Yesterday

17  you confirmed that there was a difference of opinion or a falling out

18  between Mr. Thomas Lubanga on the one side, and on the other side

19  Mr. Mbusa Nyamwisi and Mr. Molondo Lopondo. Would you be able to explain
20 to the Court to your knowledge what the reasons were behind that falling
21 out?

22 A. Yes, yes, well it's because one of the names was omitted in

23  interpretation, so it no longer had any sense. But yes, matters are

24  clear now. Well, this political repositioning occurred when Mbusa

25 decided that -- well, he felt that the RCD was sick, one was probably
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1 going to reach a peace agreement and this agreement would make it

2 possible for Kinshasa to play a more important role, whereas previously
3 ithad been absent, and he would be able to reposition himself in

4 political terms. So it wasn't Lubanga's choice. At the time, Mbusa

5 wanted to push someone to become his local administrator, to support

6 someone. So it was a conflict that had to do with the political

7  strategies that were being pursued by the persons concerned.

8 Q. And on this topic yesterday as well you were brought to a page of

9 your report and one sentence of a footnote was put to you at page 49,

10 footnote 98 of your report in English.

11 MS. SAMSON: And I believe the witness is looking at the French

12 report, so either I can provide a copy of the English report to him or I

13 could quickly try to determine where it exists in the French report.

14 PRESIDING JUDGE FULFORD: Well, have a go at finding it in the
15  French report if you can, Ms. Samson. I think it would be much easier

16 for the witness, and take your time.

17 MS. SAMSON: I suspect the footnote number remains the same.

18 It's footnote 98.

19 THE WITNESS: No. (no interpretation)

20 THE WITNESS (interpretation): Page 63 in the French version, footnote 98, 21 referring to Mr. Molondo
21 Lopondo.

22 MS.SAMSON: Q. Yes. And I would like to ask you a question about this second sentence
23 which states: "For a brief period in early 2002, he," which refers to Molondo

25 Lopondo, "he seemed to regain a modicum of control over the situation,
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1  butin August he could not hold out against the UPDF UPC coalition."

2 And my question, sir, is if you could explain to your knowledge

3 what the UPC UPDF coalition was in August -- in August.

4  A. Well, in general terms, as you said a minute ago, the alliances

5 changed. There was a kind of coherence between UPC positions and action
6 taken by the Ugandan army. When Mbusa tried to align himself with a

7  position that he thought would be a position adopted by Kinshasa and the
8 region, well this was before the Luanda agreement naturally, Museveni

9 didn't agree. So Mbusa with his governor were on the one side and the

10 Ugandan army and the UPC were on the other side, and this is how the

11 forces confronted each other at the time. Things change rapidly because
12 afew months later the situation changed.

13 Q. Andit's on this last point that I would ask an additional

14  question, if you could, Mr. Prunier, assist the Court. It was indeed the

15 case that you were asked a question yesterday about Mr. Thomas Lubanga
16 having been arrested by the Ugandans in May or June 2002. And I wonder
17 if you could assist us in understanding how it was that Mr. Lubanga was
18 arrested in May or June 2002 by the Ugandans, but then there was a

19 coalition later. Does that seem inconsistent to you or is it -- is there

20 an explanation for that?

21 A. Well, no, because the war became triangular in a certain sense.

22 Tension was increasing between Kampala and Kigali, and at that point in
23  time you're no longer dealing with the government against foreign armies.
24 That was no longer the case. You had the Congolese government against

25 the foreign army A and against foreign army B, because these foreign
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1 armies were not on the same wavelength anymore since the events in

2 Kisangani. So on numerous occasions the Ugandans and the Rwandans tried
3 to find arrangements, and then they found some sort of an arrangement and
4  then things fell apart again. And finally, towards the end of the war,

5 up until 2004, in fact, there was mediation carried out by Great Britain

6 to prevent war breaking out between Uganda and Rwanda. So one had

7 reached a stage where war was or seemed imminent between Rwanda and

8 Uganda. So Mr. Lubanga was in a certain situation -- well, he was

9 arrested by the Ugandans and then delivered to Kinshasa, but Uganda was
10 supposed to be Kinshasa's enemy. So this is a bit of a paradox. I admit

11 that it is not always easy to find one's bearings here.

12 Q. Thank you. And on this take-over of Bunia in August of 2002,

13  yesterday you confirmed that during this attack in August, the governor

14 Lopondo and Mbusa were chased out of Bunia by Ugandan forces and RCD
15 dissidents and I wonder if you could clarify who these RCD dissidents were,
16  whether they had a name?

17 A.I'must admit that I can't remember. It's possible to find this information
18 if I had alook at my notes, but I couldn't tell you off the top of

19 my head now. But given the numerous factions, given the extent to which
20 the RCD would keep splintering. Well, look at the RCD of Lumbare (phoen)
21  which seemed to come from another planet. It's difficult to find one's

22  bearings with regard to the different factions of the RCD who was

23  involved in this operation, but it's quite possible to find this

24  information.

25 Q. And one last area, sir, on this topic, and for this I will have
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1 to show you a document that you were shown yesterday by the Defence.
2 It'sa document at tab 8 of the Defence materials. The MFI number is
3 MFID 00095 and the ERN, if it's necessary, is DRC D 01 0003 0507. I

4  Dbelieve that the witness just needs to have a copy of the Defence binder?

5 COURT OFFICER: The document is also published on the screen.
6 MS. SAMSON: Thank you very much.

7 COURT OFFICER: We just need the page.

8 MS. SAMSON: Yes, it's page 220. And the ERN of the page is

9 DRCD 010003 0520. It's indeed the first paragraph that I wanted to

10 have the witness read in order to then answer my question.

11 Mr. President, if I may ask a question. I wonder -- my

12 preference is to have the witness read it rather than have me read it to

13 him.

14 PRESIDING JUDGE FULFORD: Certainly. The -- there should be the
15 Defence file in front of Mr. Prunier. I don't know what's happened to

16 it

17 MS. SAMSON: Actually, he's reading it on the screen, so that's

18 acceptable.

19 PRESIDING JUDGE FULFORD: Is that good enough? All right.

20 MS. SAMSON: The only issue I was raising is whether or not it

21  would be of assistance to the Bench if I were to read it --

22 PRESIDING JUDGE FULFORD: No, it's all right.

23 MS. SAMSON: -- so that it would be translated.

24 PRESIDING JUDGE FULFORD: No, no, that’s alright. If Mr. Prunier can read it on the screen and

25 you've identified the areas that he should be looking at,
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1 that's fine, Ms. Samson.

2 THE WITNESS (interpretation): The top of the page where it

3 starts with the words “Thomas Lubanga Hema-Gegere and an ally of

4 Tibasima’ is this the paragraph you're referring to?

5 MS. SAMSON:

6 Q. Yes, that's the paragraph. Thank you. Just let me know when

7 you're completed your reading.

8 A. Yes, yes. It's up to note 25, footnote 25. Is this the

9 paragraph you are referring to?

10 Q. Yes.

11 A. The first four lines up to footnote 25, that's indicated there.

12 Q. If you could read the full paragraph up until the very end, up

13 until where the next part starts which is identified as (French spoken).
14 If you could read up to (French spoken).

15 A. '"Thomas Lubanga, Hema-Gegere, and an ally of Tibasima openly
16  expressed,” I understand the problem for the interpreters, "he openly
17 expressed his disagreement with the --

18 PRESIDING JUDGE FULFORD: It’s alright sir, you needn’t read it out loud
19 WITNESS: Mbusa re-alignment" --

20 PRESIDING JUDGE FULFORD: Just, just -- I think Ms. Samson's just asking you
21 to read it to yourself so that you can familiarise yourself with the passage,
22 and I think she's then got a question for you.

23  THE WITNESS (interpretation): Yes.

24 MS. SAMSON:

25 Q. Thank you. And just for clarity since you don't have the report in
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.1 front of you, it's a report by Koen Vlassenroot (phoen), entitled "Le Conflit

.2 en Ituri," and you were asked some questions about this document yesterday. .
3 And my question is a simple one. I would just like to know whether in your .

4 knowledge and experience with the situation, if the

5 events that are described in this paragraph are accurate?

6 A. Yes, but what I've just read through is my own -- no, no, I

7 apologise. Yes. For a moment I thought it was my very own report, but yes,

8 yes, it's correct. It's so correct that I wonder whether I in fact drafted .

9 this. Yes, yes, it's correct.

10 MS. SAMSON: Thank you, Your Honours. I have no further questions.

11 PRESIDING JUDGE FULFORD: Ms. Samson, given that Mr. Prunier has said that
12 within his notes he would have the names of the RCD dissidents that you

13 referred to in August of 2002 working with the Ugandans to chase out Lopondo
14 and Mbusa, would you like him to provide the Chamber with a two-line note in
15 due course or is it something that you consider needs pursuing?

16 MS.SAMSON: Thank you, Your Honour. I don't think it's

17 necessary.

18 PRESIDING JUDGE FULFORD: Good, all right. Thank you very much
19 indeed.

20 Anything, Mr. Biju-Duval?

21 MR. BIJU-DUVAL (interpretation): Mr. President, just a question

22 concerning the management of the case. We submitted a certain number of
23 documents to the witness and they were provided with an MFI number. We
24 would like to inform the Chamber that we're not requesting that these

25 documents be admitted into evidence. They were used for the purpose of
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1 our cross-examination, but the Defence is not requesting that these

2 documents be admitted into evidence.

3 PRESIDING JUDGE FULFORD: Right. So as I understand it,

4 Mr. Biju-Duval, before Ms. Samson comes back on the point, you're not

5 seeking for us to have those documents before us when we come to

6 establish such facts as we feel are necessary at the end of the case.

7 You merely want us to bear in mind those passages that were put in

8 questioning to the witness, and most importantly the witness's reaction

9 when those passages were put to him.

10 Is that a fair summary of what you are seek -- the limited

11 purpose of these documents from your point of view?

12 MR. BIJU-DUVAL (interpretation): That's quite correct,

13 Mr. President.

14 PRESIDING JUDGE FULFORD: Do you wish to say anything on the
15 subject, Ms. Samson?

16 MS. SAMSON: Yes, I do. I didn't read this paragraph into the

17  record because certainly I wasn't aware that this was the position that

18 was going to be taken. I was expecting that if one sentence was read out
19 and the other sentence of a report wasn't, we could still rely on the

20 second sentence. I understand that's not the position. But for this

21 document at least, we would be requesting that an EVD number be assigned
22 toit or alternatively that I'm able to read it out.

23 PRESIDING JUDGE FULFORD: Unless Mr. Biju-Duval objects, given
24  that you have asked the witness to read the paragraph and he has reacted

25 toit, that I would suggest is the equivalent of you having read it out
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1 loud. And so, unless Mr. Biju-Duval objects, it needs to be given an EVD
2 number for that limited purpose, that one paragraph which he read and
3 reacted to.

4 Any difficulties with that, Mr. Biju-Duval?

5 MR. BIJU-DUVAL (interpretation): I don't see any problems if the
6 paragraph, and only that paragraph, is given a number -- or, rather,

7 admitted into evidence, but only the paragraph that was referred to.

8 PRESIDING JUDGE FULFORD: Well, I don't think for the moment
9 we're going to work out with fine precision exactly how this is done.

10 The point is understood, Mr. Biju-Duval, and there's no objection to the
11  approach you've taken. Exactly how we work out the numbering is

12 something that can be sorted out in due course. I think in any event

13  this is a document that bears an EVD number, doesn't it, Ms. Samson?

14 MS. SAMSON: I'm not aware if it does.
15 PRESIDING JUDGE FULFORD: Right. All right.
16 MS. SAMSON: It's not a document that's been tendered thus far in

17  the trial.

18 PRESIDING JUDGE FULFORD: Right. Well, I think the Court Officer
19  will tell me off if we don't give it an EVD number. Let us give the

20 document an EVD number, but we will bear in mind that it is only this one
21 paragraph that bears the limited relevance from within the document.

22 Yes, an EVD number, please.

23 COURT OFFICER: Okay. So the document previously being

24  identified as MFI-D-00095 shall now carry the number EVD-OTP-00406, the

25 entirety of the document.
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1 PRESIDING JUDGE FULFORD: Good. Thank you very much.
2 Yes, Ms. Samson.
3 MS. SAMSON: I'm sorry, Mr. President, I think you were waiting

4 for me to --

5 PRESIDING JUDGE FULFORD: No, not at all.

6 MS. SAMSON: No. Okay. Then what I wanted to do is renew a

7 request to have the totality of the report entered into evidence only in

8 so far as we have now referred to the author, the methodology and other

9 areas may be of importance to the Chamber.

10 PRESIDING JUDGE FULFORD: Well, no. If -- if there's to be a request
11 for the document in its entirety to go in, then this needs to form part

12 of the general application that I think has been brought to our attention
13 by Mr. Sachdeva for documents to be introduced from the bar table.Because on
14 the one hand there's the questioning of particular paragraphs of this witness
15 which he's dealt with. There's no difficulty for those.If you are — if

16 you're also saying there are other parts of the document that should

17 simply go in as a document, then you're going to have to make a separate
18 application for that to happen.

19 MS. SAMSON: Iunderstand. Thank you for that.

20 PRESIDING JUDGE FULFORD: Good. Thank you very much.

21 Mr. Prunier, at the beginning I thanked you for your assistance,

22 and I repeat and now reinforce the thanks of the three Judges of this

23 Chamber at the end of your evidence. You have provided this Court with
24 the benefit of your experience and expertise for which we are extremely

25 grateful. In our view, in our search for the truth in this case it is of
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1 considerable help to have witnesses from different backgrounds and
2 disciplines, and your contribution has and will assist us in the task

3 that we have got to undertake. So you leave here with our sincere

4 thanks.Could the witness (as spoken) now please assist Mr.

5 Prunier back to where he's

6 no doubt put his belongings in the witness waiting-room.

7 (The witness withdrew)
8 (Trial Chamber and Court Officer confer)
9 PRESIDING JUDGE FULFORD: Ms. Samson, while we're waiting for the

10 next witness, there are some matters of housekeeping that we need to deal
11 with. The first is a return to the issue of the use of names in the DRC.

12 Mr. Prunier in the event was unable to help us, so we need, if possible,

13  ajoint approach from the bar as to how we should address this issue. So
14 I forget whether it was you or someone else on whose shoulders I place

15 responsibility for this, but can there please be discussions during the

16  course of today so that on Monday we can be informed as to what the

17  proposal is in terms of dealing with this. A suggestion is that there

18  should be a jointly instructed expert, but could you come back to us with

19 that.
20 Forgive me a moment. Right. Thank you.
21 We want to put everybody on notice that there need to be, during

22 the course of next week, some ex parte hearings, and it may be useful for
23 you to know who needs to attend them and what the subject matter is.
24  There is an issue in relation to Witness 4 and there needs to be an ex

25 parte hearing at which the Prosecution and a representative of the
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1 Victims and Witness Unit should be present, and I think it is wholly

2 appropriate for me to say that that relates to protective measures. So

3 you're on notice that that will be put into the timetable early next

4  week.

5 There needs to be a -- an ex parte hearing which we may be able

6 tohold at the same time, if there's no difficulty with the Victims and

7  Witness Unit receiving the transcript of it, concerning the documents for
8 Witness A0002/06 and that is your filing 1675. Now, I'm not going to say
9 anymore about it, but we need your assistance in clarifying certain

10 issues in relation to that filing.

11 Finally, in terms of ex parte hearings, we need to hold a hearing

12 with the Victims and Witness Unit and Mr. Dubuisson to consider the
13 final position in relation to the Registry's visit to the DRC where they

14  were investigating the potential cooperation of some witnesses who the
15 Chamber is considering calling for the purposes of providing exculpatory
16 material, but that won't concern either the Prosecution or the Defence.
17 A filing was made on the 18th of March by the Registry entitled:

18 Interpretation and transcription, and we would -- it would be very useful
19  for us to know whether there -- it is anticipated that there are going to
20 be any responses filed in relation to that report from the Registry,

21 because there is at least one issue that requires reasonably urgent

22 attention.

23 Are the Prosecution intending to put in a filing, Ms. Samson?

24 Are you aware or do you wish to tell me after lunch?

25 MS. SAMSON: At this point I'm not aware that the Prosecution is
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1 intending to make a filing, but I would appreciate being able to give you
2 afinal response after lunch.

3 PRESIDING JUDGE FULFORD: At 2.00 p.m. then, please, on that.
4 And same, please, Maitre Mabille, I won't ask you to respond now
5 butif you could inform us at that time I'd be grateful.

6 I want to reassure, certainly, absolutely, Ms. Massidda, you as

7 well, and any other relevant participating victims of course.

8 Ms. Massidda, since I'm looking in your direction, I want to

9 indicate as I did yesterday that we are acutely aware that there is an

10 issue in relation to disclosure of documents to participating victims. I
11  apologise for the fact that you haven't had a final decision from us to

12 date. You will have one next week. Thank you very much.

13 Maitre Mabille, similarly -- oh, certainly.

14 MS. MABILLE (interpretation): Excuse me, Mr. President, but I

15 see that you're talking about the ex parte schedule, and I wanted to let
16  you know that Defence would like to have a time of their own with the
17 Judges concerning aid and assistance that we would like to get from the
18 Chamber regarding material connected with our investigation. I wanted to
19  put this in writing for you, but I see that you're on that item now so I

20 thought I would like to let you know that we would like this particular
21 time about this. And if it was possible - sorry for adding something to
22 the agenda - but could we do it before Wednesday? This would be very
23 helpful. Thank you.

24 PRESIDING JUDGE FULFORD: We will find time on

25 Tuesday. Thank you very much. And as ever, Maitre Mabille, if you can

Case No. ICC-01/04-01/06 Friday, 27 March 2009



|CC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 58/99 RH T ICI

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0360 (Resumed) (Open Session) Page 58
Procedural Matters

1 give us some advance warning of the issue in writing, that would be

2 helpful, but of course it all depends on whether you have the time and

3 the opportunity of doing so, but we would appreciate some kind of advance
4 notification. Thank you very much.

5 There has been a filing which is 1772 which is a Prosecution

6 application for non-disclosure of information. It was filed on the 12th

7 of March. Maitre Mabille, it would be very helpful to know at 2.00 p.m.

8 whether there is going to be a Defence response to 1772, because if it

9 isn't anticipated there’s going to be a response we can bring forward

10 the issuing of a decision on that application.

11 The Prosecution have made an application in relation to video

12 evidence. Thisis 1971. Simply so everyone knows, we are intending to
13 give an oral decision on that during the course of next week.

14 Maitre Mabille, on the 13th of March within transcript 146, the

15 Bench gave an oral decision on your application for disclosure. We need
16 toissue a redacted version of that decision, and I would be grateful if

17 you could supply us with a copy of the transcript with those parts

18 removed that you feel should be.

19 And finally, Mr. Sachdeva, so that you know that we haven't

20 forgotten it, there is, as I've just referred to in discussion with

21  Ms. Samson, your application for the admission of evidence from the bar
22 table. Ithink everybody has now responded to your application, and we
23  propose to deliver an oral decision on that in the near future.

24 And I think, Ms. Samson, there needs to be a supplementary filing

25 dealing with the one document — the one that we've just discussed.
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1 Good, those were all of the matters of housekeeping that we wanted

2 to raise at this stage.

3 Anything from you, Ms. Samson?

4 MS. SAMSON: There is indeed. It may also be a matter of

5 housekeeping. Atsome stage this week, the Chamber had requested that

6 the Prosecution advise it of its position in respect of the application

7 by the Defence to have documents that have been tendered thus far in the

8 case and have been assigned --

9 PRESIDING JUDGE FULFORD: Yes.

10 MS. SAMSON: -- MFI numbers, whether or not we have an

11  objection to them being given EVD numbers. And the short answer is that
12 we don't have any objection to those documents being admitted into

13 evidence. We always reserve the right to make appropriate submissions on
14  the weight of the materials at a later stage.

15 PRESIDING JUDGE FULFORD: Certainly, and, Maitre Mabille, if you
16  could in due course inform us as to whether there are any other documents
17  that have been earlier introduced which you seek to have the same

18 limitation placed on them as Mr. Biju-Duval indicated earlier today

19  because otherwise we will make the assumption that the documents are

20 there in their entirety to be considered as part of the evidence in the

21 case. Soifitis suggested there should be a limitation, they will need

22 to be -- that will need to be specifically indicated for each of the

23 documents in due course.

24 Now, that's very helpful, Ms. Samson. Thank you very much.

25 Before we call the witness in, any other housekeeping matters
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1 from the Defence? Mr. Biju-Duval.

2 MR. BIJU-DUVAL (interpretation): For reasons that you know, I'm

3 going to have to leave. So I would like to apologise for my absence next

4  week for professional reasons related to the case, and I apologise for my

5 absence.

6 PRESIDING JUDGE FULFORD: Well that’s very courteous of you

7 (Previous translation continues) ...

8 Mr. Biju-Duval. Thank you very much.

9 Mr. Sachdeva.

10 MR. SACHDEVA: Mr. President, I apologise. Before the witness comes in,
11 the saga of the maps continues, and I do have two further enlarged maps that
12 are technically not on our exhibit list and I seek leave to add them to our
13 list. I understand the Defence do not have objections.

14 PRESIDING JUDGE FULFORD: Certainly.

15 And I note that we don't have a large board, Mr. Sachdeva, or do we?

16 MR. SACHDEVA: Tunderstand one is in the wings. However, I'm
17  going to try with the e-court; if that fails, then we should be able to

18 resort to the board.

19 PRESIDING JUDGE FULFORD: Good. Thank you.
20 (Trial Chamber confers)
21 PRESIDING JUDGE FULFORD: Mr. Sachdeva, you needn't move very

22 far. As part of my lingering complaints about the length of time that it
23 takes to move from one kind of session to another in this Court, I'm now
24  told that in order to re-implement the voice distortion for this coming

25 witness, something needs to be plugged in to something else and that is
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1 going to take 20 minutes. So we will sit again at 2 o’clock.

2 Luncheon recess taken at 12.07 p.m.
3 On resuming at 2.00 p.m.
4 *(Closed session at 2.01 p.m.) Reclassified as Open session.

5 USHER: Please be seated.
6 PRESIDING JUDGE FULFORD: Are we ready for the witness,

7  Mr. Sachdeva?

8 MR. SACHDEVA: Yes, Mr. President.

9 PRESIDING JUDGE FULFORD: Good.

10 Witness, please.

11 (The witness takes the stand)

12 PRESIDING JUDGE FULFORD: Good afternoon, sir.
13 THE WITNESS (interpretation): (No interpretation)
14 PRESIDING JUDGE FULFORD: Excellent.

15 Mr. Sachdeva, when we were last in Court together, I think your
16 last two questions had been on uniforms and why it was that children had
17 ended up with commanders. Can we be in open session for the next

18 questions or are we in closed session?

19 MR. SACHDEVA: Open session, Mr. President.

20 PRESIDING JUDGE FULFORD: Good.

21 Open session then, please.

22 (Open session at 2.03 p.m.)

23 COURT OFFICER: Open session.

24 PRESIDING JUDGE FULFORD: Yes, Mr. Sachdeva.
25 MR. SACHDEVA: Thank you, Mr. President.
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1 WITNESS: WITNESS DRC-OTP-WWWW-0017 (Resumed)
2 (Witness answered through interpreter).
3 Questioned by Mr. Sachdeva: (Continued)

4 Q. Good afternoon to you, sir.

5 A. Hello.

6 Q. Areyou feeling -- you feeling well?

7 A. Yes, I'm feeling well.

8 Q. Very good. Before when we were last in Court we were talking ab out the
.9 children that you spoke of, children under 15 within the brigade

10 and battalion that was stationed at Lalo. You remember those questions?
11 A. Yes,Ido.

12 Q. Do you recall roughly how many children under 15 there were at
13 that time in Lalo?

14  A. Aslalready explained, there were a lot of military in Lalo. So

15 when people were assembled, the space was too small so everybody couldn't
16 assemble at the same time. So it was very difficult to see the

17  difference between soldiers and child soldiers.

18 Q. You said also on Tuesday -- excuse me, on Wednesday, that it was
19 very easy to see that the children were under 15. Why do you say that?
20 A. The other time what I was explaining is, yes, that there were

21 different ages, but the difference was that you could see that some

22 people were less than 15.

23 PRESIDING JUDGE FULFORD: Mr. Sachdeva, on Wednesday as I recall
24  it, and you will of course correct me if I'm wrong, the witness was asked

25 the question and gave quite a detailed answer about how with young girls
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1 there are different stages of physical developments, with young boys

2 their voices hadn't broken or they were crying for their mothers or they

3 were playing games with their guns with them. Now, are you simply asking
4  the same questions all over again or what?

5 MR. SACHDEVA: Mr. President, I'm not asking the same question.

6 That answer was in respect to Mandro and when I asked him question about
7 Lalo--

8 PRESIDING JUDGE FULFORD: So it's an age -- he's describing the

9 age but in different camps. So same question, different camps. All

10 right. Well, yes, you can do so, Mr. Sachdeva. All right.

11 MR. SACHDEVA: Thank you, Mr. President.

12 Q. Sir, do -- do you have anything to say about the children under 15 at
13 Lalo? How were you able to tell they were under 15? You said in fact on
14 Wednesday that, and I quote: "You can easily see it. They were under

15 15"

16 If you could help us with that. Thank you.

17 A. Yes, it's as I explained. One realises that there are young boys

18  who -- whose voice hasn't changed yet, and you find them playing

19 children's games and they put their gun aside, and the girls are not fully
20 developed yet. And you can see the difference with other older children
21 that might be there, and it's something that you could really see. You

22 saw they were less than 15.

23 Q. And with respect to the girls you said also at Lalo that they

24  were with their commanders. What duties would they have in respect of

25 their commanders?
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1 A. Personally, for those that I knew who were with the Abelanga

2 battalion commanders, and there were other ones that I saw frequently who
3 were with the head of brigade Salumu, and there was -- there were two

4  girls with him but they were slightly older. But those with Salumu had

5 to do household chores, they were in the kitchen a lot because we also

6 went to the head of brigade's place often so we saw that they were in the

7 kitchen mainly, and the other ones I'm not quite sure what tasks they

8 were given.

9 Q. Beforel--well, I'll just ask you this one question: How long

10 were you stationed in Lalo?

11 A. We waited two weeks more or less there.

12 Q. And after Lalo, where did you go?

13 A. We went to an operation which was the Mongbwalu centre take-over.
14 Q. Iwill ask you some detailed questions about that operation, but

15 beforehand I'd like to re-visit the maps that we tried to get you to mark

16 on Wednesday. I hope that I have clearer versions for you to look at,

17 and what I'm going to ask you to do is first of all to have a look at the

18 map and let me know if it is indeed clearer enabling you to mark on them.
19 MR. SACHDEVA: Mr. President, with your leave, I'd like to show

20 the witness DRC OTP 0208 0156, and might I suggest that the map is

21  brought up on the screen, and if the witness can mark it on the screen.

22 ButIshall provide him with a hard copy so that he can familiarise

23 himself.

24 PRESIDING JUDGE FULFORD: Of course, Mr. Sachdeva. When you say

25 '"mark it on the screen," we're talking of the ELMO device presumably?
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1 MR.SACHDEVA: I'm actually talking about the e-court screen.

2 PRESIDING JUDGE FULFORD: Oh, right, there is a way of writing on
3 the screen, is there?

4 MR. SACHDEVA: There is.

5 PRESIDING JUDGE FULFORD: You learn something every day. Right.
6 Well, let -- let's have a go with that. Perhaps the usher could go and be

.7 with the witness just to show him which screen and what to use, and if you
.8 can then ask the witness to -- what it is you want him to write.

9 MR.SACHDEVA: Can it please be scrolled down. That's fine.

10 Q. Witness, is that the area that you have said called the "sous"

11 region of Bunia?

12 A. Yes, Isee, yes.

13 Q. And is that a clearer version of the map that you looked at on

14 Wednesday of Bunia? Does it assist you?

15 A. Yes, itis a bit clearer. But some of the buildings appear and

16 some don't, but I can see the map.

17 Q. Very well. If I was to ask you to mark on the map Floribert

18 Kisembo's residence, would you be able to do that?

19 A. His residence was around this roundabout. I can't see the exact
20 house, but it's somewhere in that circle.

21 Q. That's fine. That's fine. Can I ask you, please, to -- to on

22 top of the circle that you've just drawn place the letters FBK -- excuse
23 me, sorry, FK.

24 A. (Marks)

25 Q. Now, can you -- can you do the same exercise with respect to
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1 Thomas Lubanga's house, please, his residence?
2 A. (Marks)
3 Q. And if you could write on top of the circle TLD.

4 A. (Marks)

a1

Q. And, sir, just so we're absolutely clear, could you perhaps put

6 anarrow from TLD into the circle where you say his residence is, just so
7  that we know that TLD is referring to the circle underneath, the bottom

8 circle.

9 A. (Marks)

10 Q. Thank you. You also spoke about the EPO camp on Wednesday. Can
11 you similarly mark the location of the EPO camp, please.

12 A. (Marks)

13 Q. And if you could write on top of that circle the letters EPO.

14 A. (Marks)

15 MR. SACHDEVA: Mr. President, for the moment that can be frozen
16 and given an EVD number with your leave, and I might return to the

17 unmarked map later.

18 PRESIDING JUDGE FULFORD: Certainly.
19 A number, please.
20 COURT OFFICER: The number assigned to the marked map by the

21 witness shall be EVD-OTP-00407.

22 MR. SACHDEVA: Thank you.

23 May I just inquire through the Court whether the markings -- the
24 markings are still contained on the exhibit. Is that correct?

25 COURT OFFICER: No, but we can display the marked document if
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1 needed.

2 PRESIDING JUDGE FULFORD: You've got a choice, Mr. Sachdeva. You
3 can either have the plain map or you can have the marked map up on the

4  screen. Which map would you prefer?

5 MR. SACHDEVA: No, I just wanted to make ensure that the marked

6 map was --

7 PRESIDING JUDGE FULFORD: They haven't been eradicated. No.

8 MR. SACHDEVA: Thank you.

9 Q. Thank you, sir, that's all for the moment with respect to the

10 map. We'll now talk about the Mongbwalu operation. When the troops --

11 you said the troops were in Lalo for two weeks, what was the morale like

12 at that time?

13 A. In fact, when we reached Lalo there was a majority, as I was

14  explaining, majority of the staff including the General Staff and the --

15 and Salumu who had two brigades and a half, and they had just pulled out
16 from Mongbwalu. They'd lost men and they were withdrawing to Mongbwalu,
17  and there was some who were critical and looking into the reasons of all

18 this. What any rate, the morale was not good.

19 Q. Was anything undertaken to raise the morale at that time?

20 A. AslIsaid, it's frequent for the military to assemble in the

21 morning and sometimes in the evening too, and then the commander who's in
22 charge of the morale and of communications speaks to try and raise the

23 morale. And I've noticed that when the commander was about to come to

24  Mongbwalu, he actually came with other officers. And there were those

25 who had tried to escape as well because already in Lalo the problem of
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1 food was serious. Everything was very difficult and there were many

2 soldiers who tried to escape, and the brigade commander, Salumu, tried to
3 run them up and bring them back. And there were also other military who
4 came and were mixed up with the whole group and there was a big mix of
5 people and mixing them was a way of raising the morale.

6 Q. Who was the commander in charge of morale and communications?
7 A. Aslwassaying, I tend to forget names but often the military

8 didn't all assemble in the same place. There were some brigades in some

9 places -- there was a Rwangali (phoen) who was there, and he was with

10 another person called PCPC, and he was often the one who was in charge of
11 morale. If he happened to be around he would give a speech and try and
12 raise morale.

13 Q. And at the assembly in the morning and sometimes in the evening,
14  what kinds -- what kind of things were said to raise the morale?

15 A. On the eve of departure to Mongbwalu, the brigade commander was
16  there and he also spoke. He said, It's true that you have suffered. And

17 what I have retained was that, It's true that you have suffered but do

18 not worry. We are going to Mongbwalu, you are going to get money, you
19 are going to get property, you are going to rest. There is a lot of

20 money, there are a lot - lots of women there. So rest assured, you will be

21 well treated in Mongbwalu. He said something along those lines.

22 Q. Inaddition to this speech at the assembly, were there other

23 means of raising morale that -- that he or other commanders would do?
24 A. What I notice is what I said. You know, the soldiers were mixed

25 all the time in order to boost morale somehow, those who had just arrived
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1 with those who were there.
2 MR. SACHDEVA: Mr. President, might I move into closed session

3 for one question?

4 PRESIDING JUDGE FULFORD: Of course.

5 Private session, please.

6 *(Private session at 2.23 p.m.) Reclassified as Open session.
7 COURT OFFICER: Private session.

8 PRESIDING JUDGE FULFORD: Yes.

9 MR. SACHDEVA: Thank you.

10 Q. Sir, on Wednesday you said that after the Mongbwalu operation you
11 were deployed or you were made (Redacted)

12 section. At that time in Lalo just prior to the Mongbwalu operation, who
13 was (Redacted)? Who was your commander?

14 A. It was (Redacted).

15 MR. SACHDEVA: Mr. President, we can move back into open session.
16 PRESIDING JUDGE FULFORD: Public session, please.

17 (Open session at 2.24 p.m.)

18 COURT OFFICER: (Interpretation) Public session.

19 MR. SACHDEVA:

20 Q. Sir, Ijust want to persist with one further question with

21 respect to morale, and you said that speeches would be given at the

22 assembly. Other than speeches, other than words being spoken, were there
23 other ways or mechanisms of raising morale with the troops?

24 A. There were some who were saying that they were professionals who

25 could use weapons, and even the ammunition that he brought made it such
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1 that we felt stronger, we felt more confident, because there was rumour

2 that when they tried to get Mongbwalu last time they maintained

3 communication with the APC commander who was in control of Mongbwalu. So
4  at the time the soldiers who felt a little more confident -- and then

5 again, when we heard that the troops of Commander Jerome who were heading
6 towards Mongbwalu, we heard about them coming and we felt confident. And
7 Commander Eric left Lalo as well, and he was bringing ammunition, he was

8 bringing reinforcement. And so all of this contributed in giving us the

9 feeling that we could easily conquer Mongbwalu at that time.

10 Q. You said that Salumu in his speech talked about the property and

11 the women in Mongbwalu. What did you understand that to mean at that

12 time.

13 A. You know, the terms that we use in the army was ‘kuchaji’, that

14 is, to loot, to plunder. And he said, You are going to loot, you are

15 going to have women, you will have houses, you are going to sleep on

16 mattresses. That's what he said.

17 Q. The term that you mentioned, ‘kuchaji’, was it a term -- you said

18 it was used in the army. Was it a term that was used commonly or

19 infrequently? What would you say about that?

20 A. It was very frequent within the ranks to hear people using that

21 term, "kuchaji," which meant to loot, to plunder.

22 Q. You spoke about Jerome. First of all, who was he and did he have

23  afull name, if you remember?

24 A. Idon't remember his full name, but he was the brigade commander

25 of Aru, the Aru sector.
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1 Q. And just so we're clear, the brigade commander of the Aru sector,

2 to which military group did he belong to?

3 A. Atthe time he belonged to the UPC.

4 Q. What was the area of responsibility for the Aru sector, if you

5 know that?

6 A. He controlled Aru -- Mongbwaluy, if you take the road from Aru,

7  the whole of that region was controlled by him, Mahagi, so they

8 controlled the region up to Nioka, and up to from Mahagi to Nioka, all

9 that region was controlled by them.

10 Q. SoItake it my understanding is correct that for the operation

11 in Mongbwalu it was a two-pronged attack, let's say, on the one side with
12 the Aru sector and the -- Jerome's brigade, and on the other side we had
13 Salumu's brigade. Is that right?

14  A. Indeed, indeed the attack on Mongbwalu was two-pronged. They
15 came from Aru and we came from Lalo, passing through Dala (phoen) heading
16 towards Mongbwalu. So we attacked virtually at the same time from both
17  directions.

18 Q. And during the operation, in addition to Jerome and in addition

19  to Salumu, were there any other UPC commanders involved?

20 A. Which attack are you talking about, please?

21 Q. The Mongbwalu attack.

22 A. When we attacked Mongbwalu on site we had our staff. I said we
23 had come together, and when we entered the centre of Mongbwalu they also
24 had their troops who had arrived from Aru. So they controlled the centre

25 of Mongbwalu and its environs. There was another village about 3 or 4
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1 kilometres away from the centre of Mongbwalu called Sayo, it had not yet
2 been taken over, it was still under enemy control, and they were

3 organizing there to come back to the town. So Bosco arrived, that is the

4 commander for operations arrived. And under his command and even with
5 his participation we were able to recover Sayo.

6 Q. Apart from Bosco, were there any other members of the main staff

7 involved in the operation at Mongbwalu?

8 A. No -- well, members of staff, I only saw Bosco who also brought

9 Tiger 1, who became our sector commander. I also saw Manu who was sector
10 commander at Jerome's.

11 Q. Tiger 1 being Salongo. Is that right?

12 A. Yes.

13 Q. And, sir, just for the benefit of the transcript, can you please

14  spell the village of Sayo?

15 A. Sayo.

16 Q. Thank you. You said that Bosco arrived. Did you see him arrive?

17 A. He must have taken the same road we took when we arrived. Our
18 camp was not far from the road. We were with Commander Salumu, so he
19 passed through there. He even reached the camp because he had brought
20 some crates of ammunition which we had to offload. And from there he
21  went to billet himself in another camp further away from where we were.
22 Q. Inaddition to the crates of ammunition, did he bring anything

23 else with him? Was he carrying anything else that you recall?

24 A. No. I only remember the crates of ammunition which we offloaded

25 from his vehicle.
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1 Q. Did he come alone or with other people?

2 A. Firstof all, he had his bodyguards with him. I told you he came

3 accompanied by Tiger 1 and two other persons I know very well who

4 accompanied him, friends with whom he was. We were in Rwanda for the

5 training on the use of heavy weapons and so they had come along with him in
6 order to make use of heavy weapons.

7 Q. Sir, if you can briefly, can you describe how the operation on

8 Mongbwalu progressed. How did it take place, if you can?

9 A. From Lalo we left in the afternoon and we kept walking under the

10 rain for an entire night. And along the way, we had an ambush or an

11 attack like that and we quickly overcome it. And we went and spent the

12 night not far from the airport of Mongbwalu, and we were separated by

13 only ariver. In the morning we launched an attack on Mongbwalu. There
14  were APC guards at the airport of Mongbwalu, and our unit which was in
15 charge of heavy weapons set up there, in that location. The brigade

16 commander gave orders for us to shoot, that is, to shoot in order to

17 make -- give warning to Aru troops that we had already launched the

18  attack so that they can launch their attack as well. And from there we

19 started advancing and shooting and the APC riposted, and we kept shooting
20 at each other until we reached the APC camp.

21 And Salumu, the brigade commander, deployed the other troops to

22 go to a summit which was not far from the camp, and they set up there at that
23 location in order to create another camp there which was not existing before.
24 And towards 4.00 p.m., the troops who -- which were arriving from Aru reached

25 the centre and there was no more fighting in the centre.
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1 The resistance had moved further away, further away from the centre.

2 PRESIDING JUDGE FULFORD: Maitre Mabille.

3 MS. MABILLE (interpretation): Excuse me, I think we should ask

4 the witness to speak more slowly because the French transcript is not

5 able to keep up with the witness.

6 PRESIDING JUDGE FULFORD: Sir, on Wednesday you and Mr. Sachdeva
7 were doing extremely well as the day progressed. Can you remember how
8 you were doing on Wednesday. Just slow it down slightly, because

9 otherwise the ladies and gentlemen sitting above us have a very difficult
10 time. Thank you.

11  And if you could keep an eye on this, Mr. Sachdeva.

12 MR. SACHDEVA: Yes, Mr. President.

13 PRESIDING JUDGE FULFORD: Thank you.

14 MR.SACHDEVA:

15 Q. You said the resistance moved further away from the centre.

16 Where -- where did the resistance move to?

17 A. Most of them moved toward Sayo.

18 Q. Did your brigade or components of your brigade and components of
19 Jerome's brigade also move to Sayo?

20 A. Yes.

21 Q. What happened in Sayo?

22 A. I'would prefer to answer that question in private session.

23 PRESIDING JUDGE FULFORD: Certainly.
24 Private session.
25 *(Private session at 2.42 p.m.) Reclassified as Open session.

Case No. ICC-01/04-01/06 Friday, 27 March 2009



ICC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 75/99 RH T IC

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0017 (Resumed) (Private Session)
Questioned by Mr. Sachdeva (Continued)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

COURT OFFICER: Private session.

PRESIDING JUDGE FULFORD: Yes, Mr. Sachdeva.

MR. SACHDEVA:

Q. Sir, we're in private session. Please go ahead.
A. When we attacked Mongbwalu, Mongbwalu had always been inhabited.

It was a town -- on this occasion, however, there was no one in the town
of Mongbwalu. Apparently they had evacuated the population of Mongbwalu.
(Redacted).
(Redacted)
(Redacted). They started shelling with 12.7s, so they
fired from that position.

I was in under Salumu's brigade. (Redacted)
(Redacted), I was under
the orders of the brigade commander, and I was escorted or accompanied by
the commander in charge of our operation. It was (Redacted). At first we
arrived (Redacted). There was resistance. They were firing. We
advanced. When we were (Redacted) there was a
dispensary there, and there was a woman with a child. The woman had
already been killed. There was another woman who was lying on the ground
outside and she was sobbing, she was crying. We advanced. They fired.
We almost arrived at the summit. One was asked to shoot here and there.
We advanced. We almost arrived in (Redacted). The enemy was at the very rear
of (Redacted) and there was an exchange of fire. Bosco was falling from
behind. I was waiting for him to communicate. He was giving orders to

the commander and to three who were with me, (Redacted). These were

Case No. ICC-01/04-01/06 Friday, 27 March 2009



|CC-01/04-01/06-T-157-Red2-ENG CT WT (rev.dec.1974) 27-03-2009 76/99 RH T IC

Pursuant to Trial Chamber I's email instructions dated 17th January 2012,

the redacted version of the transcript with its redactions is reclassified into Public.
Witness: Witness DRC-OTP-WWWW-0017 (Resumed) (Private Session) Page 76
Questioned by Mr. Sachdeva (Continued)

1 civilian people who were coming out from their houses. The soldiers who
2 were there, they continued shooting and you could see people falling to

3 the ground. People were running across the field. You'd shoot here,

4 you'd shoot there, people kept falling. But when we arrived in the

5 centre after calm settled down. The enemy had fled from (Redacted).

6 Q. The civilian people who were coming out of their houses, where --

7 where were they going?

8 A. They fled.

O

Q. Did they find refuge anywhere?

10 A. When we reached the summit -- or the houses there, there was a house
11  to the right. One fired on it. The commander asked me to fire with my
12 weapon to break the windows because there was a person shooting from
13 inside. So these -- we had to go and search house by house. The people
14  in the houses would come out, they would flee. We'd shoot, but they

15 would come out and they would try and flee. That was the problem.

16 Q. This activity of searching house by house, did it have a

17  particular term that you remember during your time at the UPC?

18  A. We often called it checking, checking.

19 Q. Inthe village of (Redacted), do you recall -- let me rephrase that.

20 What kinds of buildings were there in (Redacted)?

21 A. Well, there were Belgian-constructed houses, brick houses. There
22 were also other types of brick houses, cement was used. They were solid
23 houses, not straw houses that you can see in our villages, for example.

24 PRESIDING JUDGE FULFORD: Sir, you requested a little while ago

25 that we go into private session for an answer which you were going to
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1 give. Do you still require us to be in private session or are you happy

2 for us to go back into public session?

3 THE WITNESS (interpretation): I wanted to continue to explain

4  the events (Redacted), so perhaps it would be good to remain in private

5 session because there was the commander G3, Bosco, (Redacted)

6 (Redacted). He approached

7  the scene. He asked me to fire in the direction in which people were

8 fleeing. He passed through. The troops were firing (Redacted). There were
9 people coming from the church because at the back this's a terrain and

10 there's the church that is there. And there were people from this

11  church, civilian people. Bosco took the road with his bodyguards. He

12 continued (Redacted). He passed in the direction of the church.

13 The shooting had almost stopped. I also continued in a direction of the

14 church. I wanted to see what was there. There were people there,

15 children, mothers. There were also the members of the clergy from the

16  church. Isaw people there at the door, and the commander was there with
17  his bodyguards, and there was a gentleman who withdrew into the church.
18 He could have been about 30 years old. The bodyguards pushed him away,
19 and a few metres from the church door they opened a burst of fire

20 directed at this gentleman.

21 I was afraid. I didn't know what could happen then because Bosco

22 could sometimes be nasty with the troops. I withdrew. I went back to my
23  position (Redacted), and there I received an order

24  from (Redacted) to return to my initial position where the remainder of my

25 unit was located, and that's what I did, I left.
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1  MR.SACHDEVA:

2 Q. You said that there were children and mothers and members of the
3 clergy in the church. Did anything to your knowledge happen to them?

4 A. They were all killed. That's what I learned when I returned to

5 the camp.

6 Q. What exactly was it that you learned when you returned to the

7 camp?

8 A. On the same day some soldiers remained in (Redacted). I returned to
9 the unit that had accompanied me for transport, for weapons, for

10 protection of weapons, the remainder of the unit, of Salumu's unit

11 remained in Kilo. And some of the troops took advantage of the

12 situation, they went through the houses, searched through the houses to
13 loot them, take radios and so on. They took advantage of the situation,
14  and these people had all been killed with bladed weapons. On the

15 following day there was a population that had to go (Redacted) to help to
16 bury these bodies. That's what I know. So the local population had

17  to go (Redacted) to bury them.

18 Q. And just -- just for one clarification, when you say these people had all
19 been killed with bladed weapons, are you referring to the people in the

20 church?

21 A. Yes.

22 Q. Was there a term, a particular term, that was used that you know

23 of in the UPC to refer to bladed weapons?

24 A. ’Kafuni'.

25 Q. You said that Bosco (Redacted). Did you
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1 come to know why (Redacted)?

2 A. Idon't know why he did that, (Redacted)

3 (Redacted).

4 Q. And which scenes are you talking about?

5 A. Hejoined us on the (Redacted), so there was still a bit of

6 shooting. The houses had been searched, the house we passed by. As we
7 advanced -- so there was this exchange of fire. There were people

8 searching the houses, and people were shooting, (Redacted).

9 (Redacted).

10 Q. What about at the church?

11 A. Yes, (Redacted).

12 Q. I'msorry. I'd like to get on the record the position that

13 you'vejust expressed. Can you please do that again.

14 A. Yes, he was holding it in his hand like this.

15 MR. SACHDEVA: Mr. President, for the record, the witness has put
16  his right arm, right hand up beside his ear to, in my submission, signify
17 someone (Redacted).

18 Q. Sir, do you recall -- well, can you say roughly how many women
19  and children and members of the clergy were in the church that were

20 killed?

21 A. Idon't really know the number. You see, they were afraid. They
22 were almost lying on the ground. They weren't even sitting down. It was
23 war. They were afraid. They had lied down on the ground to protect

24 themselves. There were elderly people who were closer to the door

25 perhaps who were affected. Others were sitting in corners, but I really
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1 couldn't say how many of them there were.
2 Q. What -- what did you do after this incident (Redacted)?
3  A. Aslhavesaid, I received the order to go back to my position.

4 Idid. I wentback to the camp where Salumu was (Redacted)

a1

(Redacted). So I returned to that location.

6 Q. And how long did you stay there?

7 A. Not more than a week because, as I said, (Redacted), commander of
8 the sector, and Salumu, were -- they wouldn't have been happy. They

9 said, We're going to withdraw you. They wanted to withdraw from there.
10 The unity (as interpreted) (Redacted) was going to be withdrawn and we
11. were going to join the location of the sector commander.

12 Q. And is that what you did, you went to the location of the sector

13 commander?

14 A. Yes.

15 Q. Where was that?

16 A. It's on the other side of the centre in Mongbwalu.

17 Q. After -- after the Mongbwalu operation, where did your brigade

18 and where did you go?

19  A. (Redacted) went to the place where Salumu's camp

20 was. He would take one part of them. He'd go with this part of the unit
21  in the direction of Kilo. Istayed there and later I was ordered by him

22 tojoin them in Kilo.

23 MR. SACHDEVA: Mr. President, we can move into open session.
24 PRESIDING JUDGE FULFORD: Thank you.
25 Public session, please.
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1 (Open session at 3.00 p.m.)

2 COURT OFFICER: Open session.

3 MR.SACHDEVA:

4 Q. Before I ask you questions about Kilo, I just want to go back one

5 bit. You said before the operation in Mongbwalu your brigade

6 commander had given a speech where he spoke about looting and women.
7 When you -- well, once the operation was over in Mongbwalu and the

8 brigade remained in Mongbwalu for a week or so, did that occur?

9 A. Yes. The town of Mongbwalu was looted completely.

10 Q. During the -- during the operation - and you spoke of

11 Bosco - were other members of the army of the UPC -- let me rephrase that
12 question. You spoke on Wednesday about Motorolas as a means of communication
13 in the UPC. At that time in Mongbwalu did Bosco have a Motorola?

14 A. Yes.

15 Q. And do you know if he used it?

16 A. Yes.

17 Q. Do you know or did you come to know who he was communicating
18 with?

19  A. Isaw Kasangaki with a Motorola calling him and communicate with
20 Salumu too. When I was in that camp, I also saw him communicate with
21 him.

22 Q. So with respect to the communication

23 with Kasangaki and Salumu,

24  that, if I'm right, is down the military

25  chain of command. Are you aware
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1  if there was communication up the chain of command from Bosco?

2 A. ThatIdon't know.

3 Q. We--you said that you had after Mongbwalu gone to Kilo. What
4 did you go to Kilo for?

5 A. Well, in that campaign they re-established a level of order in

6 the region because the majority had fled from Sayo, so they took that

7 road that took them to Itende, and there were some soldiers like that

8 that followed the road, too, but there was another unit that went to Kilo
9 to take Kilo back, and after Kilo there were some units that went further
10 too, further than Kilo.

11 Q. Was there anyone from the main staff, the UPC main staff, at Kilo
12 when you were there?

13 A. When I went it was just to establish the positions there and

14  install ourselves and the people we were presented to, as was said our
15 Dbrigade commander was accompanied by David Pigwa, TD.

16 Q. And where was Bosco?

17 A. He had stayed in Mongbwalu.

18 Q. And at the time was the brigade commander, Salumu -- well, do you
19  know if he was in contact with the Chief of Staff?

20 A. Ididn't know of a conversation between him and the Chief of

21  Staff.

22 Q. When you were at Kilo did the Chief of Staff ever visit?

23 A. After that campaign to control the region, there were units until
24 Kaba -- Kaba, and there was a time when there was war in Nyangaraye and to

25. open the road that actually lead all the way to Bunia. So when there was
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1 almost peace in the region there were less attacks, you could use the

2 road. There were cars that could leave Bunia to go to Mongbwalu, and at
3 one stage he arrived, he settled in Kilo, stayed for two or three days.

4 Q. You mentioned Nyangaraye. Is that right?

5 A. Nyangaraye.

6 Q. Maylaskyou to -- if you don't mind, may I ask you to spell

7 that?

8 A. Nyangarayi--e-i.

9 Q. Thank you. When Kisembo came and stayed for two or three days,
10 what did he do there?

11 A. He spoke to the old wise man especially, who complained a lot.

12 He was egress because his mom was from the same environment, and when we
13 controlled the region that's when his mother went to Bunia. So he -- he

14  felt quite close to the inhabitants of that area -- and so he spoke to

15 the old wise man especially and also to the non-commissioned officers on
16  site. And then he left.

17 Q. What did -- well, do you know what he said to the old wise man

18 and -- and the non-commissioned officers?

19 A. Well, I spoke to the old wise man with whom he had spoken, and he
20 told me about the Chief of Staff because he was complaining of the fact

21 that his brother was ill-treated by soldiers, that there had been a lot

22 of incidents. So the Chief of Staff had asked to find a solution to this

23 and our TD also had committed a lot of isolated crimes, so he promised to
24  have him arrested and indeed he was arrested and then there was a

25 campaign. And they talked about the fact that the Chief of Staff had
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1 asked us to bring peace at home, and to feel at ease they also had to

2 contribute to have a UPC force, UPC men, and to give people to be trained
3 and that they didn't have to worry in future anymore, to put it that way.
4 Q. You said that the Chief of Staff had asked for people to

5 contribute to the UPC and to give people to be trained. What -- well, do

6 you know what kind -- what kinds of people were being asked to join the
7 UPC?

8 A. Well, people that were able and wanted to join the army.

9 Q. What was the -- what was the age-range of these people that were
10  being asked to join the UPC?

11 A. Idon't know if he really set an age limit, but what can be said

12 is that after discussing with the old wise man and the other people in

13 the area I saw recruits come to the camp, not only from Kilo but also from
14 Kilo's surroundings. They came to the camp, even quite a number of them,
15 Ican say so, they came to the camp.

16 Q. And among the recruits that came to the camp, were there -- was
17 it just adults or were there also children?

18  A. Well, there weren't any -- there wasn't anybody aged

19 13 (as interpreted). Most of them were 18, 16, 20 for their oldest and

20 there were pygmies too. They were short but they were older, and I also
21 saw there was a problem with a child. The mother was saying, He's only
22 12 years old, because his mother even came to complain at the camp and
23 wanted to take him back. It's -- it was the youngest I saw among them
24  all and that's why his mother actually wanted to take him back.

25 Q. May -- may I just get one clarification. You said at the beginning of
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1 your answer: "Well, there weren't any -- there wasn't anybody aged" --

2 well, on the record it says "13." Did you say "13" or "30"?

3 A, Isaid that there was nobody aged 30 -- 13, they were young, the

4 average age was between 16 and 18. I said that there was nobody aged

5 more than 30, but they were children and this had even -- this was even

6 quite a known case at the camp. There was a mother that came. For days
7 she was crying at the camp's entrance. We had to chase her away. She

8 kept on saying, “Give me my son back, he's only age 12”.

9 Q. Why did you have to chase her away?

10 A. Well, I don't know. She was asking for her son. Sometimes there

11  are people like that. There are people that are able-bodied and there's

12 a PC -- sometimes they're just looking for somewhere to seek protection
13 because to be recruited in the army is considered as protection because

14  often they're recruited, they're exploited in that way. So the PC was

15 there, and when she complained that's what happened. But I was often in
16 the camp and I heard somebody crying and I said, What's happened? And
17  the battalion commander spoke to her. And what they -- what we said was,
18  Well, if the mother wants her child, why don't we just leave him because
19 it's not only one child that's going to destabilise the whole force.

20 Q. You said "PC." What does "PC" stand for, please?

21 A. Political commissioner.

22 Q. Wereyou -- you said that you had to chase the mother away. Were
23 you ordered to do that?

24 A. Well, as I was part of the soldiers I was part of the UPC, the

25 person that discussed this with the mother -- because the -- my office
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1 wasin front of the room where they spent the night. So my office was in

2 front of the AIO, and I was -- for the battalion in charge of security

3 information. And so we were just next to each other, it was just in

4 front of the room I was in. So when I exited I saw the woman leave the

5 PC. She was escorted -- so she was escorted out of the camp, and I said

6 "we" because I was part of the UPC.

7 Q. What was the name of the PC, if you can remember?

8 A, AIOGali

9 Q. Youmentioned the place of Nyangaraye. Do you recall -- well,

10 did -- do you recall a particular incident that took place in Nyangaraye

11  at the time that you were there?

12 A. Well, personally when I was working in Kilo sometimes I even went
13  to intervene in Nyangaraye. The first time it was from Mongarina (phoen)
14  because the road still wasn't open. So Mongarina from the position in

15 Kabakaba. The soldiers actually controlled the access to Kabakaba to

16 avoid the enemy entering Kabakaba. So they went a little bit further.

17 They went away from where they were positioned, so they fell in the

18 enemy's ambush and the enemy actually beated them and they fled and there
19 was one child soldier who was killed. They lost a soldier, and so they

20 retreated back to their positioning in Kabakaba and in -- when they came into
21 Kabakaba, orders were given for me to go and support -- provide support
22 with a heavy weapon in Mongarina, and I went all the way to Kabakaba.
23 Q. Do you remember the name of the child soldier who was killed?

24 A. No, but there was a commander that I remember well, Almala

25 (phoen), who came and helped. And I also passed the person who was
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1 carrying the child to bring him to the infirmary. And a second

2 (indiscernible), he was the platoon commander, the one I know.

3 PRESIDING JUDGE FULFORD: Just so there's no confusion, I think
4  Maitre Mabille was going to indicate that the last piece of transcript in

5 French disintegrated rather badly, and I've asked the witness, in fact,

6 through -- oh, it wasn't that. It was something else. Sorry, Maitre

7 Mabille. I was interpreting wrongly an intervention. I thought it was

8 Dbecause the witness was going too fast. What's the difficulty, Maitre

9 Mabille?

10 MS. MABILLE (interpretation): In the French version and from

11  what I heard the witness said a boy died, but in the French version it

12 wasn't said that this was a child soldier. And I understand that my

13 colleague Sachdeva was following the English transcript and converted
14  this to a child soldier, but in fact it was a child.

15 PRESIDING JUDGE FULFORD: Sorry, I don't think it was

16  Mr. Sachdeva who gave the wrong version, I think it's what's in the

17  English transcript, Maitre Mabille.

18 No, no, Maitre Mabille, let's not take time with this. Let's

19  have the question again, please, Mr. Sachdeva. Can we resolve this. Was
20 it a child or was it a child soldier?

21 MR. SACHDEVA:

22 Q. Sir, the person that died in the ambush, was it a child or was it

23  achild soldier?

24 A. Well, I don't know what his age was but the body was brought over

25 by the enemy and we found him and it's the Commander Sarino (phoen) who
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1 could have recognised him. He's one of the militants who was shot, but I

2 don't know what the age was of this child.

3 PRESIDING JUDGE FULFORD: Was he a civilian or a soldier?
4 THE WITNESS (interpretation): A soldier.

5 PRESIDING JUDGE FULFORD: Yes. Thank you very much.

6 MR. SACHDEVA:

7 Q. Was he a UPC soldier?

8 A. Yes.

O

Q. Sir, during this incident I think I heard you say Commander

10 Mangaino, am I right, was he involved in this incident?

11 A. Yes. The unit that he'd placed on that road is the one that went

12 as far as the Nyangaraye road.

13 Q. May I ask you to spell his name, please.

14 A. M-a-n-g-a-i-n-o.

15 Q. Thank you. And he was accompanied -- he was a company commander
16 in Salumu's brigade; is that right?

17 A. Yes.

18 PRESIDING JUDGE FULFORD: Mr. Sachdeva, I just make a note that
19 in the edited -- yes, no, that's fine. The point I was going to raise

20 has just been altered on the transcript, so do proceed.

21 MR. SACHDEVA:

22 Q. After --Ithink you said that you were -- you had gone to

23 Nyangaraye and then to Kilo. What -- what did you do after that? What was
24  taking place after that incident?

25 A. I'was there as reinforcement for the Mangaino unit and I got an
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1 order to wait. There was the company commander, Jerome Seyi, who was

2 coming from Mongbwalu because we hadn't got enough men in Kabakaba. And
3 so he was going to bring extra troops, and that was in order to regain

4  the position of Nyangaraye.

5 Q. Yousaid -- you said Jerome company commander. Is it the same

6 person as Jerome the brigade commander or is it somebody else?

7 A. T'was talking about Seyi, the company commander called Seyi, and

8 it's different from the Brigade Commander Jerome.

9 Q. Thank you for that clarification. Now, on Wednesday you spoke

10 about -- I had asked you about your visits to Mandro and in one of your

11 answers you said that you had gone there just after the Kobu operations

12 and after the troops were brought to Bunia. And what I want to ask

13 youis: When did the Kobu operations take place?

14  A. The Kobu operation has to have been in February 2003.

15 Q. What was the purpose of the Kobu operation?

16 A. When we were still in Kilo there was a road from Kilo Etat to

17  Kilo Mission, and from Kilo Mission then to Kobu. And Mangaino who was
18 the company commander in Kabakaba had been called back, and he went to
19 where the battalion was, the battalion that he belonged to. And they were to
20 be placed on the section between Kilo and Kilo Mission. And they went to
21 Kilo Mission because that's where there's the Catholic -- catholic building

22 and the school and all sorts of existing structures. So they went there

23 because they had to cut the electric cables and that was something that

24  was often done, and they did it to extract the cables and sell them and

25 that was quite a good business. So that's what they went out to do and
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1 they fell into an ambush set up for them. And that's when a child -- well,

2 no, asoldier got killed, and that's when someone even tried to escape.

3 And on the same day we had actually another casualty, a soldier, and

4 someone was also wounded. So this is the incident that we had.

5 And there was another incident that happened in Lipri where the

6 enemy had taken from us, from our troops, a heavy gun, a rocket-launcher,

7 and a machine-gun. So all that had been taken and it was missing for us.

8 Our brigade commander came to Kilo and asked for a report, and they asked
9 a--Plenrenyo (phoen), and they said that the enemy was getting to be

10 dangerous because they had these heavy weapons, so we needed to be quick
11  and try and regain this - these losses.

12 Q. Sir, you said that the brigade commander came to Kilo and asked

13  for a report and they asked -- I think you mentioned something else.

14  What else did they ask for?

15 A. They asked for a report and that's what we did, and they also

16 explained -- we explained what happened in Nyangaraye and how we lost
17 some people and the heavy weapons and that we were fed up and we needed

18  to get organised to regain control of that region.

19 Excuse me, but I would like a short break, please.

20 PRESIDING JUDGE FULFORD: Most certainly.

21 Closed session, please.

22 *(Closed session at 3.33 p.m.) Reclassified as Open session.
23 COURT OFFICER: (Interpretation) Closed session now.

24 PRESIDING JUDGE FULFORD: Yes.

25 (The witness stands down)
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1 PRESIDING JUDGE FULFORD: Mr. Sachdeva, one of the problems with
2 not having a witness statement is that we don't know what you're going to
3 deal with. We can only guess from the interviews. Now, a lot of this is

4 avery interesting historical exegesis which from time to time touches on

5 theissue of the use of child soldiers, but on the whole they're fleeting

6 references amongst a very large amount of other material. Now, it may be
7  that this is because the Prosecution consider it necessary to use this

8 witness and perhaps others to set the general historical scene so as to

9 put the events concerning the use or the enlistment or the conscription

10  of child soldiers in their true historical context. But I would be

11 grateful to know exactly what the purpose is of going through all of

12 these events which only -- which some of them don't effect -- don't

13 appear to relate to child soldiers at all directly and others only

14 slightly.

15 What are we doing with this evidence, Mr. Sachdeva?

16 MR. SACHDEVA: Mr. President, firstly, in response, I would

17  submit that the evidence suggests an organised, efficient structure of

18  which, in our submission, Mr. Lubanga was presiding; and in that respect,
19 it goes to notice and to knowledge. Secondly, Witness 38 and this

20 witness have given evidence that children under the age of 15 were part
21  of the brigade, Salumu's brigade, and that they were involved in, for

22 example, the Mongbwalu operation. And in our submission, that

23 demonstrates the environment into which these children have been

24 recruited or enlisted. It's, in our submission, relevant. It is also

25 relevant because it can demonstrate that Mr. Lubanga was not simply
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1 interested in peace but that, if of course linkage is proven, that his

2 troops were involved allegedly in crimes, illegal activity. And it does,

3 in a sense, rebut the issue that has been raised by the Defence repeatedly,
4 first with one of the withins that we tended -- that tendered videos

5 through, whereby the whole speech of Mr. Lubanga was played,

6 demonstrating his desire to see peace in the region.

7 Secondly, with respect to the questions put to Mr. Prunier, in my

8 submission, the fact that the UPC were allegedly involved in massacres
9 hasbeen raised as an issue in this case. I fully understand that it's

10 not a central issue, and of course the Prosecution is not saying in any

11  way that we have to prove these crimes to prove the crimes charged

12 against the accused. However, in our submission it -- it shows the

13 environment, it provides important background evidence, and if children
14 under the age of 15 are involved in these operations and it is shown that
15 these operations included the commission of crimes, then it's relevant
16 for possibly impact, for sentencing.

17 PRESIDING JUDGE FULFORD: Mr. Sachdeva, I'm -- I'm just inquiring, not
18 saying no. But I just really want to know what -- what the point is, and
19 you've explained it, and thank you very much.

20 Now, let's see what the position is with the witness.

21  (The witness takes the stand)

22 PRESIDING JUDGE FULFORD: Thank you very much, sir.

23 Yes, Mr. Sachdeva.

24 MR. SACHDEVA: Thank you, Mr. President.

25 I think we can move into open session
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1 PRESIDING JUDGE FULFORD: Yes. Open session then, please.
2 (Open session at 3.39 p.m.)

3 COURT OFFICER: (Interpretation) Open session.

4 PRESIDING JUDGE FULFORD: Yes.

5 MR. SACHDEVA:

6 Q. Sir, before we had a break --

7 PRESIDING JUDGE FULFORD: I wouldn't be surprised, Mr. Sachdeva,
8 to discover that the whole thing is operated by a Victorian steam engine.

9  Yes, please carry on.

10 MR. SACHDEVA: Thank you, Mr. President.

11 Q. Sir, before the break you had said that Salumu had come to Kilo

12 and you had provided a report. And my question is: Upon hearing of that
13  report, did he give you and other soldiers any instructions?

14  A. He promised to return within a few days.

15 Q. Did he give you any instructions with respect to the operation in

16 Kobu?

17 A. No. He promised to return within a few days. That's all he

18 said.

19 Q. Did he return in a few days?

20 A. Yes.

21 Q. When he returned, what did he do?

22 A. Itwasjust the activation of the process for the take-over of

23 Kobu.

24 Q. What do you mean by the activation of the process?

25 A. AsIexplained earlier, there were two battalions and the company
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1 was spread over the region in various villages. So the troops were not

2 inKilo Etat, so we had to bring troops from Nkende (phoen), Isai

3 (phoen), and Kabakaba. So reduce the staff strength in those places, we

4 bring men together in order to put together a big army in Kilo in

5 order to March on to Kobu. So soldiers came from various places, from

6 Komanda to join the battalion. So they also had to bring ammunition,

7  bring weapons from all those places. We had to organise, bring in other

8 platoon commanders so that we could prepare the offensive on Kobu.

9 Q. Justone brief question about the weapons. You had mentioned

10 rocket-launchers. Was there another term that you recall being used to refer
11  to rocket-launchers?

12 A. RPG.

13 Q. What was the significance of Kobu in military terms?

14  A. Thave not fully understood your question.

15 Q. Why was it -- why was it that there was an operation in Kobu?

16 What was the reason for it?

17 A. When we were still in Kilo Etat, there was an intelligence

18 service, as I said. There was an AIO and it was working well. He

19 obtained information. Sometimes we would go out to the environs to see
20 what was happening. So we had a certain amount of information at our

21 disposal. We learnt that there was a training camp in Kobu, and during

22 the ambush I talked about, AIO Gali was wounded and we also lost some men,
23 and we detected a training-ground. We saw Ugandan uniforms. So we felt
24  that Kobu was a district or the fife of the enemy and that there was a

25 ot of resistance in Kobu. In other words, we knew that the enemy was
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1 well organised and their bastion was Kobu and we had to go in.

2 Q. You said that there was an AIO, A-I-O as I read it. What was

3 that, please?

4  A. Well, I cannot give you the right meaning, but I know this was

5 the description of an officer in charge of intelligence and security, in

6 charge of office number two, let's put it that way.

7 Q. So briefly what happened in Kobu?

8 A. We were expecting the resistance to be great and that we felt

9 that the enemy was well organised, but that was not the case. We were

10 able to enter Kobu easily. Of course there was some resistance, but it

11 was not as strong as we were expecting. We had enough men. On the first
12 day we took over Kobu. We constructed our camp, our main camps all
13 around the main market of Kobu. Kobu was within our control. We were
14  able to put it under our control within the space of three hours only.

15 Q. Were there civilians in Kobu?

16 A. No, there were none.

17 Q. During the operation, the Kobu operation, are you aware of --

18  well, did to your knowledge anything happen in respect to civilians?

19  A. Well, our aim as the UPC was to capture military targets. For

20 example, we took over Kilo. The majority of the population in Kilo were
21 the Nyalis (phoen). These people went away for some time and they

22 returned because they really didn't have any problem with the UPC. In
23 Kobu, the majority ethnic group in that area was the Lendus. And so the
24 UPC's target was military, but you know there was also the ethnic aspect.

25 When we arrived the soldiers escaped and the civilians also fled and they
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1 all went to neighbouring villages. And so we occupied Kobu and we did

2 not find any soldiers or the civilian population when we took over Kobu.

3 After two days there were attacks, we were attacked in the camps. These

4 people attacked us from the neighbouring villages, and our brigade

5 commander coordinated operations. And so certain units went to those

6 villages because our objective was to get back weapons they had taken

7  from us on the road to Lipri.

8 When we took over Kobu, there was another UPC contingent which

9 took over Lipri. And so the population of Lipri and Kobu all fled to the

10  valley. There was another commander who attacked Bambu. And so all our
11 enemies -- all our enemy positions were attacked at the same time in the
12 region. And so all these people fled to the neighbouring villages. And

13 each time our commanders would go out to those villages and sometimes
14  they would find property, maybe livestock, bicycles, and things like that
15 that they would bring back, and of course you could notice that there was
16  nothing in those villages. In fact, the brigade commander said that we

17 had to clean out these villages, so to speak, to flatten them so to

18 speak, that we had to comb through those villages.

19 Q. And you said that the -- the civilians fled and they went to the

20 neighbouring villages and your units went to those villages. Did

21 anything happen to those civilians?

22 A. We were there for about one week and there was enormous pressure
23 from the Chief of Staff (as interpreted). He said -- we were at the

24 summit -- you know, we were at the summit. We could see everything happen -

25 happening in the evening. So every evening we saw any fire lighted in
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1 the valley, we would use heavy weapons to shoot at the targets. So there

2 was a lot of pressure on these people, so in that way one of us who had

3 gone out to carry out patrols returned with a civilian, and many other

4 people returned with civilians to the -- to office number two. In any

5 case, this civilian who was brought was said to be an APC commander who
6 was brought in to carry out negotiations. So the person came for talks

7  that were supposed to be organised so that we could bring back peace

8 Dbecause things were no longer moving in the region, and I must admit that
9 things were really getting a bit difficult for everyone at the time.

10 Q. You said that there was enormous pressure from the Chief of

11 Staff. What did -- what do you mean by that?

12 A. Idid notsay pressure from the staff. Isaid pressure on the

13 population because I as a soldier, I saw the state in which they were

14 living. And given the prevailing circumstances, I imagined that things

15 must have been difficult for them because they could not make a fire, for
16 example, because our troops were patrolling the whole place and they were
17  all caught up between this triangle, between Bambu, Lipri, and Kobu,

18 positions which were controlled by the UPC. And so they were covered in
19  this triangle, they could not leave the region. They could not even

20 cook. So their survival was at stake, they had to flee from one hill to

21 another, and they were caught up there in the valley. That is why I said

22 there was pressure on these people. That is what I said.

23 PRESIDING JUDGE FULFORD: Mr. Sachdeva, I want to break soon, so
24  could you find a convenient moment, please.

25 MR. SACHDEVA: Now is a convenient moment, Mr. President.
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1 PRESIDING JUDGE FULFORD: Thank you.

2 Sir, thank you very much for your assistance now spread over some
3 days. I'm afraid it's not over yet, and I must ask you to return again

4 on Tuesday at half past 9.00 so that we can continue and complete your

5 evidence I hope on either Tuesday or Wednesday. Thank you very much

6 indeed.
7 Could we then go into closed session so the witness can withdraw.
8 Mr. Sachdeva, while the curtains are coming down, can I indicate

9 that I made certain requests for information. We can pick up those
10 matters at 9.30 on Tuesday unless there's anything urgent that needs to

11 be said now.

12 *(Closed session at 3.55 p.m.) Reclassified as Open session.

13 COURT OFFICER: Closed session.

14 PRESIDING JUDGE FULFORD: Yes, the witness can withdraw. Thank
15 you.

16 (The witness stands down)

17 MR. SACHDEVA: Mr. President, just one thing.

18 PRESIDING JUDGE FULFORD: Certainly.

19 MR. SACHDEVA: We, the Prosecution, will make a filing with

20 respect to the report that was filed by the Registry on interpretation.

21 PRESIDING JUDGE FULFORD: All right. That's very useful to know.
22 Thank you very much. So there will be a report on -- there will be a filing

23 onthat. Thank you.

24 Good. We wish you all a pleasant weekend, and we'll meet again

25 at9.30 on Tuesday. Thank you very much.
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1 The hearing ends at 3.56 p.m.
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