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 1             International Criminal Court 

 2             Trial Chamber I 

 3             Situation in the Democratic Republic of Congo - ICC-01/04-01/06 

 4             Case against Thomas Lubanga Dyilo 

 5             Hearing - Open Session 

 6             Wednesday, 6 May 2009 

 7             The hearing starts at 9.33 a.m. 

 8             COURT USHER:  All rise.  The International Criminal Court is now 

 9     in session.  Please be seated. 

10             PRESIDING JUDGE FULFORD:  Good morning.  Are we ready for the 

11     witness, Ms. Samson?  Good.  And do you have further questions? 

12             MS. SAMSON:  Yes, your Honour, but very few. 

13             PRESIDING JUDGE FULFORD:  We therefore need to go into closed 

14     session so the witness can be brought into court. 

15             *(Closed session at 9.33 a.m.) Reclassified as Open session 

16             COURT OFFICER:  Closed session. 

17             (The witness takes the stand) 

18             WITNESS:  WITNESS DRC-OTP-WWWW-0012 (Resumed) 

19             (Witness answered through interpreter) 

20             PRESIDING JUDGE FULFORD:  Good morning, sir. 

21             THE WITNESS (interpretation):  Good morning. 

22             PRESIDING JUDGE FULFORD:  Ms. Samson. 

23             MS. SAMSON:  Your Honour, if I may, I have one or two questions I 

24     would like to ask in closed session. 

25             PRESIDING JUDGE FULFORD:  Can we go into private session then, 
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 1     please.  So can the blinds be lifted but the link severed. 

 2             *(Private session at 9.35 a.m.) Reclassified as Open session 

 3             COURT OFFICER:  Private session. 

 4             PRESIDING JUDGE FULFORD:  Yes, Ms. Samson.  Thank you. 

 5             MS. SAMSON:  Thank you, Your Honour. 

 6             Questioned by Ms. Samson: (Continued) 

 7        Q.   Good morning, sir. 

 8        A.   Good morning. 

 9        Q.   Sir, I only have a few clarification questions to ask you this 

10     morning, and I will start first by asking you in respect of testimony you 

11     gave yesterday about (Redacted).  You had indicated that 

12     (Redacted) had been a member of the UPC.  Do you know the function that 

13     (Redacted) held within the UPC? 

14        A.   Yes.  He was in charge of (Redacted). 

15        Q.   Do you know to which ethnic group (Redacted) belonged? 

16        A.   He was a Hema. 

17        Q.   Was (Redacted) Hema north or from the Hema south? 

18        A.   He was Hema.  He was what we call Hema Begere, Hema north. 

19        Q.   Thank you.  And yesterday in your testimony you had stated that 

20     to your knowledge on the 24th of February, 2003, the Hema had been -- 

21     had -- the Lendu, excuse me, had taken over Mandro, and within the same 

22     answer, you had indicated that it was Bogoro, and for the sake of 

23     clarity, could you please tell the Court whether to your knowledge on the 

24     24th of February, 2003, the Lendu attacked Mandro or Bogoro? 

25        A.   On the 24th, if I'm not mistaken, they attacked Mandro. 
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 1        Q.   Thank you. 

 2             MS. SAMSON:  Your Honour, we can go into public session if that's 

 3     appropriate. 

 4             PRESIDING JUDGE FULFORD:  Thank you very much.  Open session, 

 5     please. 

 6             (Open session at 9.39 a.m.) 

 7             COURT OFFICER:  Open session. 

 8             MS. SAMSON: 

 9        Q.   Sir, yesterday you had mentioned an individual by the first name 

10     Eustache.  Could you please indicate, if you know, what Mr. Eustache's 

11     last name is? 

12        A.   No, I've forgotten his last name.  I only know him as Eustache. 

13        Q.   And yesterday, sir, you were giving evidence on the 

14     demobilisation of child soldiers in armed groups in Ituri in or around 

15     August/September 2003, and at that time you testified that: 

16             "The children were waiting and we were waiting, and when this 

17     programme was mentioned, then the children were rounded up and they gave 

18     their weapons and that is what happened, but I don't think the UPC 

19     soldiers gave up their weapons." 

20             And I would like to clarify what you meant by that.  Were you 

21     referring to UPC child soldiers not giving up their weapons or UPC adult 

22     soldiers or both? 

23        A.   It's both.  It's children and adults. 

24        Q.   And why do you say that they did not give up their weapons? 

25        A.   I think that most of the armed groups were 
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 1     not sure they could receive some protection from MONUC, and the 

 2     grass-root community did not want them to surrender their weapons.  So 

 3     most of the weapons that were surrendered were decommissioned weapons. 

 4     They did not work.  And the person within the UPC that I know who had 

 5     surrendered his weapons, Mr. (Redacted) by MONUC. 

 6             MS. SAMSON:  Your Honour, may I have a moment? 

 7             PRESIDING JUDGE FULFORD:  You most certainly can. 

 8             (Prosecution counsel confer) 

 9             MS. SAMSON:  Thank you for the indulgence, your Honour.  I have 

10     no further questions for this witness. 

11             PRESIDING JUDGE FULFORD:  Thank you very much, Ms. Samson. 

12             There appears to be a problem with the transcripts, certainly the 

13     English transcript is very, very difficult to follow.  And the French as 

14     well.  Thank you very much, Maitre Mabille.  I'm not prepared for us to 

15     continue sitting with transcripts that are of such low quality.  We're 

16     going to have to have to rise so that this problem can be solved. 

17             Sir, I'm very sorry.  We're going to have a short break so that 

18     this technical problem can be rectified, although now it seems to be 

19     better.  Right.  The French is not, nor is the English actually. 

20             Right.  Closed session, please, so the witness can withdraw. 

21             *(Closed session at 9.43 a.m.) Reclassified as Open session 

22             (The witness stands down) 

23             PRESIDING JUDGE FULFORD:  We'll rise. 

24             Recess taken at 9.44 a.m. 

25             On resuming at 11.31 a.m. 
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 1             COURT USHER:  All rise.  Please be seated. 

 2             PRESIDING JUDGE FULFORD:  We are told that the gremlins have been 

 3     banished from the system, and we shall see whether or not they have in 

 4     fact been banished. 

 5             Witness, please. 

 6             (The witness takes the stand) 

 7             PRESIDING JUDGE FULFORD:  I'm very sorry you've been kept 

 8     waiting, sir.  I'm told the problem is fixed, and hopefully it is. 

 9             Public session, please. 

10             (Open session at 11.33 a.m.) 

11             COURT OFFICER:  Open session. 

12             PRESIDING JUDGE FULFORD:  Mr. Mulamba, I think you had some 

13     questions; is that right? 

14             Mr. MULAMBA:  Thank you, Your Honour.  Thank you for giving me 

15     the privilege, the honour of asking a few questions to the witness. 

16     Hopefully these questions will be well put and will comply with the 

17     objectives of this trial.  Should that not be the case, I am counting on 

18     you, your Honour, to call me to order. 

19             Questioned by Mr. Mulamba: 

20        Q.   Good morning, Witness. 

21        A.   Good morning. 

22        Q.   My name is Jean Mulamba.  I am a lawyer.  In this trial I 

23     represent the victims, and I have a few questions to ask you.  Should you 

24     encounter any difficulties, please feel free to ask me to rephrase my 

25     question so that you can understand it properly.  I believe that my 
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 1     questions will focus on paragraphs 148 to 152 of your statement to the 

 2     OTP. 

 3             The first question I have for you is the following:  Who funded 

 4     the creation and the functioning of UPC? 

 5             Did you understand my question? 

 6        A.   Yes.  I think I said that I was never a member of UPC, but as far 

 7     as I know, UPC received a membership contribution from its members, 

 8     and for some time they managed the District of Ituri, and they used the 

 9     funds that they received in the form of taxes, taxes on goods, goods that 

10     were sold on the market in Bunia, duty -- customs duty as well, and there 

11     was some funding that came from traders, mainly Hemas.  And I recall when 

12     Mrs. Adele Lotsove came back to Bunia to work with Mr. Thomas Lubanga as 

13     a minister of finance, she imposed a number of additional taxes on all 

14     the shops, all the stores, and that's why a great number of people 

15     rebelled, because they said we have to fund now the war effort and the 

16     training of UPC.  So they imposed a number of taxes, and besides this 

17 they collected money especially in the market, and they received membership 

18 fees.And once, as far as I know, they also received some funds from the 

19 government, the Ugandan government. And once I think it was with Mr. Thomas 

20 LUBANGA Lubanga himself. I think they received $100.000.  But if I recall  

21 properly, I think in 2005 one of the commanders, (Redacted), went to  

22 Uganda with a delegation, and he was accommodated by General Kale Kayihura,  

23 and he went there to ask for financial aid so they could work and help UPC  

24 and also to help Uganda against its own rebels.  That's all I know about it. 

25        Q.   Okay.  Who were these traders, because you talked about them. 
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 1     Who were these traders?  And what were their objectives? 

 2        A.   The traders, well, there were many of them.  You had big traders 

 3     and you have small businesses, but the main traders who gave a lot of 

 4     money were people like Malyamungu or somebody like Savo himself, 

 5     somebody like Pelerin or people like Lokana.  There were others.  I can't 

 6     remember all their names, but I know about it because these same traders, 

 7     I have met them on a number of occasions.  Once UPC had lost the city of 

 8     Bunia, and therefore their goods were transiting through Kasenyi and 

 9     Tchomia.  (Redacted) our party who 

10     was controlling this side of the district, (Redacted).  So I 

11     know their names, their activities, their business, and how 

12     how they funded amongst, other things, the UPC. 

13        Q.   Okay.  You have mentioned the Savo family in your statement dated 

14     26th of July, 2005.  What was the role of the Savo family in the conflict 

15     in which the UPC was involved? 

16 A. In 1999, I remember I was in a truck.  I was going to Uganda, and I  

17 reached an area called Libi, and we saw that houses were on fire.  Ourvehicle  

18 was stopped and we retreated a bit. Those we met were Ugandan soldiers since  

19 they spoke Swahili. They asked us to because we were taking a shortcut. They  

20 asked us to take the normal road... the normal road was after Fataki.  Just  

21 after we'd left Fataki, after five kilometres we turned left and there was a 

22     shortcut.  But the normal road would have gone across directly, but we 

23 saw that all the houses were on fire, so we were asked to go back. We went  

24 back after that.backtrack.  And when we came back from Uganda, we saw that  

25 there was still a conflict at Barriere and that houses had been burnt down.   
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.1 Those were Lendu houses, and these houses, it would seem, were burnt at the 

.2 demand of Mr. Savo, because Mr. Savo allegedly had 

 3     bought the land and wanted the Lendus to leave the land, and the Lendus 

 4     did not want to leave because they had been living there for years and 

 5     years, and they could not understand why they had to leave this land. 

 6             So Savo called upon the Ugandan soldiers to expel them 

 7     forcefully, and the commander that was present gave his authorisation and 

 8     sent his soldiers to remove them forcefully, and since they refused, 

 9     their houses were burnt down.  There was a traditional chief who was 

10     arrested and a few teachers from the secondary school who had been 

11     arrested and sent to gaol in Bunia, and the population demanded that they 

12     be released. 

13             So I can say that it is the Savo family that is at the origin of 

14     that particular conflict, with the support of the Ugandan army who 

15     started burning Lendu houses.  The Lendus fled to the bush, and after six 

16     months they came back from the bush.  And I remember that at that time 

17     when we used to go to Uganda we were stopped on the road.  We were asked 

18     to come down, and we were asked for our ID papers.  And we realized later 

19 on that they were looking for Hema and Gegere names, and people who had such 

20 names could no longer go back.  That was their death warrant. 

21      And once we came back at night.  We spent the night 

22     in Pimbo, and we saw some houses that were on fire also, and this time it 

23 was Lendus that came to the rescue.  And the whole situation -- for the whole 

24     situation the Savo family is at the origin of the situation. 

25        Q.   What benefit did the Savo family gain from this conflict? 
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 1        A.   Well, I don't know exactly what they gained from it, but I 

 2     believe that they needed the land.  They wanted to recover all the land 

 3     that belonged to the Lendus, and the Lendus didn't want that to happen. 

 4     And to date I think there's still conflict about this land. 

 5 On the other hand, they were lucky enough to begin to carry out commercial  

.6 activities, bringing in goods to Ituri without paying custom duties, and 

 7     I think they really profited from that. 

 8        Q.   Could you describe the composition of the Savo family and perhaps 

 9     say what role was played by each of the members of the family in the 

10     conflict? 

11        A.   Well, I have actually forgotten what the composition of the 

12     family was.  I'm not Hema.  I'm not part of the family, and I didn't grow 

13     up there, but what I do know is that there were two people who played a 

14     leading role in the Savo family:  Savo Manasse and Savo Thomas.  And Savo 

15     Thomas went to Bule where his farm was.  And he had set up his 

16     own militia of Hemas to -- as his guard, and Manasse was settled in 

17     Nairobi, Kenya where he carried out his trade activities. 

18             There were ramifications of the family and they had 

19     relationships, family relations with Lotsove who was presented as being 

20     the governor at the time, and Lotsove herself had ties with Mr. Thomas 

21     Lubanga, family ties.  I think she was Thomas Lubanga's aunt.As for the 

22 others, I have forgotten exactly what the family ties were, because  it's  

23 been a long time since I had any contact with them, more than five years. 

24        Q.   Fine.  Does the accused have any family ties with the Savo 

25     family, and, if so, what ties? 
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 1    A.   Well, I've forgotten what the relationship was with the Savo 

 2 family.  I cannot say anything that I'm not sure of, but as I said 

 3 earlier on, I used to know these -- this family well while I was living  

.4 there, but I don't know exactly what the ties were. 

 5        Q.   Which ties? 

 6        A.   Well, I can't remember.  I don't know exactly whether there was a 

 7     relationship of uncle.  I've forgotten exactly what the ties were. 

 8        Q.   Fine.  Now, in the transcript you say that the accused received 

 9     $100.000 for the movement and that he kept this amount for himself.  Can 

10     you confirm today that that is the case? 

11             PRESIDING JUDGE FULFORD:  Just pause for a moment, Sir. Please 

12     for give me for interrupting you.  Mr. Biju-Duval. 

13             MR. BIJU-DUVAL (interpretation):  Your Honour, sorry to 

14     interrupt.  Sorry to interrupt my colleague.  Up until now I had 

15     absolutely nothing to reproach about the questions raised by my 

16     colleague.  They were totally -- they were perfect in terms of the form, 

17     but the question that has just been raised quotes something the witness 

18     said and asks him to confirm this.  Now, this is an extremely leading 

19     question, and it doesn't seem to me that this should be allowed, because 

20     it comes from a legal representative of the victims. 

21             PRESIDING JUDGE FULFORD:  I understand the point, Mr. Biju-Duval. 

22     However, I think that the witness has just said this himself.  We see it 

23     in the transcript.  In the English version it's page 2, line 25, going to 

24     page 3, line 1 where the witness said:  "I think it was Thomas Lubanga 

25     himself who received $100.000." 
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 1             The counsel is effectively simply asking him to confirm that that 

 2     was the position.  Whether it's necessary for him to do that, I'm not 

 3     entirely sure, but I -- I don't at the moment really see the problem 

 4     given that this is evidence that the witness has just given only a moment 

 5     ago.  It may be unnecessary, but I don't see that it's particularly 

 6     objectionable. 

 7             Do you want to take it further, Mr. Biju-Duval, or not? 

 8             MR. BIJU-DUVAL (interpretation):  Yes, your Honour. 

 9             (Defence counsel confer) 

10             MR. BIJU-DUVAL (interpretation):  Now, what is important is that 

11     the accused himself is being called into question and the use that he is 

12     allegedly -- he allegedly made of that amount.  That's my point. 

13             PRESIDING JUDGE FULFORD:  Mr. Mulamba, I think the position is as 

14     I understand it that all you've done so far is to ask the witness to 

15     confirm some evidence that he gave a moment ago.  In itself, that is not 

16     objectionable in terms of a form of question.  Whether it's -- we 

17     shouldn't have two microphones on at the same time.  Thank you. 

18             It's not objectionable as a question.  I'm not sure whether it's 

19     particularly helpful simply to ask the witness to repeat something that 

20     he's just said, but if you're going to ask further questions about this 

21     sum of money or similar sums of money, can you be careful not to use 

22     leading questions and to introduce the matter in a neutral way so as not 

23     to direct the witness towards any particular answer. 

24             And I think Mr. Mulamba is being put in a very difficult position 

25     with having to use a headset where the wire is too short.  Before 
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 1     Mr. Mulamba asks his next question, could the usher try and sort out what 

 2     the problem is with the other headset so he's not having to continually 

 3     list to the right when asking questions. 

 4             Right.  Yes.  Very sensible solution. 

 5             Mr. Biju-Duval. 

 6             MR. BIJU-DUVAL (interpretation):  Thank you, your Honour.  Now, 

 7     so there is no misunderstanding about my objection, let me just say 

 8     something else.  As far as I understand from the question raised by my 

 9     colleague, that my colleague is expressly making a reference to paragraph 

10     148 of the written statement and quoted that written statement.  That is 

11     the approach that I am objecting to.  Perhaps our -- my colleague could 

12     enlighten us, in fact, about that, but from his question it seemed to me 

13     that he was quoting part of the written statement, paragraph 148. 

14 PRESIDING JUDGE FULFORD:  I am going to interrupt you Mr. Biju-Duval. In the 

15 question asked by Mr. Mulamba, certainly as its been translated, this is page 

16   6, line 13, it reads as follows:  "Now, in the transcript," and I assume  

17 that's a reference to the transcript which is unfolding on our screen, "you 

18 say that the accused received $100.000."  Now, that is the evidence that the 

19 accused gave today a few minutes ago, and I've taken you to the reference.  I 

20     think it was page 3. 

21             Now, at the moment, all Mr. Mulamba has done as I see it is he's 

22     referred back to evidence that's just been given.  So I for the moment, 

23     Mr. Biju-Duval, don't see the substance of this.  However, if I'm wrong, 

24     I have just indicated to Mr. Mulamba that he must be very careful in 

25     developing this line, not to use leading questions, and that should cover 
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 1 your objection if you're right, Mr. Biju-Duval and I'm wrong.  So in a sense 

.2 it doesn't matter now whether Mr. Mulamba was referring to the transcript or 

.3 the statement.  Here on he must be careful, and I direct you, sir, on this  

.4 question, which is clearly one of sensitivity,  can you please be careful not  

.5 to use leading questions, but  

.6 please now proceed with that warning that it  

.7 may have been entirely unnecessary to give to you.Thank you. 

 8            MR. BIJU-DUVAL (interpretation):  Thank you, your Honour. 

 9       MR. MULAMBA (interpretation): 

10 Q.   In your written statement, you said that it was the Savo family that  

11 invested for profit the money which Lubanga collected while he was UPC  

12 President. Do you confirm that information today? 

13 A.  Yes, that information was given to me with … by one of his… 

14  PRESIDING JUDGE FULFORD:  Again, sir, I'm going to interrupt. 

15 Mr. Mulamba, I think you are now referring to the -- to the witness statement  

16 that was provided by the witness.  The objection raised by Mr. Biju-Duval is  

17 that by simply reading out sections of the witness statement you are, in  

18 fact, leading the witness to the answer, and unless you would wish to argue  

19 the point, I must ask you not to use that tactic.If you want to ask him, as I  

20 understand is the position, questions about the financing of the UPC or  

21 monies that may have gone directly to the accused, you are more than welcome  

22 to do so, but could you, unless you want to argue the point, avoid  

23 introducing the question by reading out sections of the witness statement, 

24 because that is -- I'm sorry to repeat myself, that is effectively to do it  

25 by way of leading questions. So could you please find another way of  
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.1 formulating your question. 

 2    MR. MULAMBA (interpretation):  Thank you, Your Honour.  Let me go back  

.3 then.  I'll try and reformulate my question. 

 4 Q.   Who were the members of the Savo family who invested that money for   

.5 profit? And how did they invest this money? 

 6 A. In fact, as I remember, in my statement I had said Mr. Thomas Lubanga was 

.7 accused of having a lot of money, but apparently he had nothing, because when 

.8 you - you look at the way he was living, you realise that he doesn't have  

.9 much money, but his friends, who were members of UPC with him - and I cannot  

10 quote their names since those names are already mentioned in my statement –  

11 had told me that they thought that he deposited 11 the money he collected  

12 into the Savo family accounts to generate profit. That is what they said. 

13       THE INTERPRETER:  The interpreter would like to note that there 

14    were too many microphones on and it was very difficult to hear. 

15     MR. MULAMBA (interpretation): 

16  Q.   One of the members of the Savo family, Savo Manasse, was a goods  

17 transporter.  What type of goods were transported by his trucks? 

18      PRESIDING JUDGE FULFORD:  Don't answer the question. 

19 Mr. Mulamba, I'm afraid in asking the question you've almost effectively  

20 given evidence yourself, which really isn't -- isn't appropriate.  I'm sorry  

21 to be intervening and cutting across you, but I must repeat the request that  

22 you -- you make sure that your questions are not suggestive of an answer and  

23 that they are -- they're neutrally put.  I'm sorry if this is proving  

24 onerous, but it is important, because otherwise there's a risk of unfairness  

25 to the accused.  So can you think of a way of doing this which doesn't 
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 1    involve including the answer in the question? 

 2             MR. MULAMBA (interpretation):  I will try to do that. 

 3        Q.   Okay.  I am going to be dealing with another topic now.  The 

 4    Kilomoto gold mines.  To what extent was the mining of those mines --well, 

.5   to what extent did that have an effect on the conflict? 

 6   A.   The Kilomoto gold mines on what side, since there were a lot of mines.   

.7 Which mines are you referring to? 

 8   Q.   Nunganbu (phoen), for instance? 

 9    A.   The people who were working in the gold mines paid taxes.  They paid  

10 taxes for their activity when they mined ore -- gold, sorry, and the taxes  

11 were paid to the people who were the administrative officers. 

12 Q. Fine.  Did the UPC control -- profit from the Kilomoto gold resources in 

13        that mine? 

14 A. I don't know.  They did have control over the territories where there  

15 were some gold mines, but whether they actually derived advantage from that,  

16 well … I know that the gold mines are not simply a way of picking up gold off  

17 the ground.  People have to work for it.  For the people who work in the  

18 goldmines, it is their gold, which they have to sell. And they pay taxes for  

19 all these activities.  It's not gold that is handed over to UPC or someone 

20 else.These are independent miners who do this.  You can have your own people 

21 that you might send out to do that work, and those gold mines -- well, 

22 when you get gold, you have to absolutely pay taxes.  The military men are 

23 there, and they are the ones who collect what is owed to the administration. 

24 That's normal.  But I couldn't say to you how much or the amounts they 

25 received.  What I do know is that all the people in their territory, had to  
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.1 pay taxes on all mining activities they were engaged in. 

 2 Q.   Fine.  Members of the UPC, did they personally enrich themselves thanks 

.3 to gold mining, and if yes, sir, could you tell us what their identity is? 

 4 A. Well, as regards members of UPC and as regards those whom I knew and met . 

5 personally, I didn’t see that they truly enriched themselves, because I  

.6 remember that in 2005 (Redacted)  

.7 (Redacted). After all the others had left, he was  

.8 short of money to pay for transport to go back to Bunia, and I gave him the . 

9 money for that.He had followed me to make the request and I said he should  

10 ask Thomas. He replied that Thomas was very hard and always said he had no  

11 money.  And he pleaded saying “Truly, as soon as we reach Bunia, I will repay 

12 your money”. I gave him the money because he had none.I think his wife had  

13 just given birth, or something like that. I saw it. (Redacted) 

14 (Redacted) 

15 (Redacted) 

16 (Redacted) 

17 (Redacted) 

18 (Redacted) 

19 (Redacted).However, all the   

20 members that I knew -- who were in UPC and many of them had left, indeed some 

21 of them were virtually destitute. 

22 Q. What were the advantages that the Savo family got in this conflict? 

23 A. I think you've already asked that question…. and I think this the fourth 

24 time, and I don't know exactly how to answer your question.  I don't know if 

25 they got any advantages out of it.  I told you right from the start that  
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.1  their point was to gain land, and I don't think they did get land.  However, 

.2 later they – what they gained was to be able to do their business freely,  

.3 especially as the Lendu and the Nande who used to bring goods into Ituri had  

.4 been chased away. They themselves started transporting all basic goods.Almost  

.5 all Hema tradesmen sold the same articles: kerosene, sugar, cement, flour.  

.6 Those are the articles they sold without having to pay customs duties. When   

.7 they bought something they did not pay customs duties and naturally they   

.8 profited from this practice But I don't think their first objective was to do  

.9 this kind of trade. It was to recover land, land which they claimed to have  

10 bought a long time ago. 

11    MR. MULAMBA (interpretation):  Thank you, your Honour.  Thank you for the  

12 privilege of having been able to put my questions to the witness. 

13            PRESIDING JUDGE FULFORD:  Thank you very much indeed, 

14     Mr. Mulamba, and I apologise for having interrupted you on more than one  

15 occasion.  I hope you understand why.  No discourtesy was meant. 

16             Mr. Biju-Duval. 

17          MR. BIJU-DUVAL (interpretation):  Thank you, Your Honour. 

18             Questioned by Mr. Biju-Duval: 

19      Q.   Thank you Your Honour. Good morning, witness.  I am Jean-Marie  

20 Biju-Duval.  I am one of the counsel for Thomas Lubanga, and I am going to  

21 ask you some questions to clarify some parts of your statement.I am going to   

22 hand you and the Court a few documents, starting with the written statements   

23 that you made to OTP investigators in 2005. 

24             PRESIDING JUDGE FULFORD:  Thank you for the copies, 

25     Mr. Biju-Duval. 
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.1    MR. BIJU-DUVAL (interpretation): 

.2 Q.   As I said earlier, I need to go over some points in the statement 

.3 you gave to OTP investigators in May and July 2005, and I would like to ask . 

.4 you to go back to the moment when Commandant Claude Kiza was assassinated.  . 

.5 You told us about this, and you said it was April 2002. Is that correct? 

.6 A. Yes 

.7 Q. I would like to examine with you one of the points in your statement, and 

.8 I'm referring to paragraph 101 of your statement of 2005. Could you please  

.9 turn to… -- 

 10    PRESIDING JUDGE FULFORD:  We need a number Mr. Biju-Duval so that it . 

11 could go into the system, if you could give us that please. 

12             MR. BIJU-DUVAL (interpretation): 

13       Q.   The Document reference is DRC-OTP-0105-0185 for the entire  

14 statement, and we are focusing on page 19. It's important for this document  

15 not to be shown to the public because the name of the witness appears on it. 

16 COURT OFFICER (interpretation):  This document shall bear the  

17   reference MFI-D-00113. 

18      MR. BIJU-DUVAL (interpretation): 

19 Q. For proper form I would like to ask the witness first whether he could  

20 turn to the first page, the cover page of the statement, and confirm that  

21 this signature at the bottom is his.  On the cover first.Page 1. 

22         A. Page 19 

23       Q. No, on page 1, first. 

24        A.   Yes, it is. 

25        Q.   Do you remember signing each page of the document once it was 
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.1    read out to you? 

.2        A.   Yes. 

.3 Q.   Thank you.  Paragraph 101 of this statement, I would like to quote the . 

4 three -- the three last lines concerning a time which is just after the    

.5 murder of Claude Kiza, and I'll quote what it says here: "As soon as things . 

.6 quieted down a bit, I went from Bunia (Redacted) where I stayed until the end  

.7  of (Redacted). At that date, I came back to Bunia. So that's a quote of your   

.8       statement.  Do you confirm this? 

.9        A.   Yes, I do. 

10     Q. We'll do the same for another paragraph, which is 135, of the same  

11       statement.  Page 25. 

12 PRESIDING JUDGE FULFORD:  Your turn to be interrupted, Mr. Biju-Duval. 

13      Yes, Ms. Samson. 

14 MS. SAMSON: Excuse me for interrupting. I'm just seeking a redaction to  

15     lines 22, 23. 

16             PRESIDING JUDGE FULFORD:  Of which page? 

17             MS. SAMSON:  Sorry, page 18 of the LiveNote transcript.  In terms 

18     of the witness's movements and whereabouts at precise dates. 

19             PRESIDING JUDGE FULFORD:  Yes, certainly. 

20 MS. SAMSON:  And if I may, your Honour, I'd like to ask a point of procedure,  

21 a clarification.  Recourse has often been made to previous statements as a  

22 way to guide cross-examination, and I'd like to clarify whether indeed it's  

23 necessary to take the witness to his statement to ask questions about his  

24 whereabouts.  It may be that I'm importing a different and too technical way  

25 of proceeding here, but I was wanting to inquire whether recourse to a   
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.1 statement is made only for impeachment purposes when a witness has given a  

.2 contrary answer to a question as opposed to as a mechanism to guide.  I seek  

.3 clarification on that. 

.4 PRESIDING JUDGE FULFORD:  Ms. Samson, thank you for raising it.It is  

.5 certainly a device that has been applied by various members of the Defence  

.6 team, I think, on numerous occasions hitherto.  I think it has certainly  

.7 struck the Judges thus far as being unobjectionable if counsel wishes to   

.8 introduce a point in what is called cross-examination in the Anglo-Saxon   

.9 world by way of reference to a previous statement.  I think thus far it   

10 seemed to us that that is an appropriate way of proceeding.If you wish to   

11 raise, in a general sense, the appropriateness of this way of proceeding, I'm 

12 going to ask for a filing from you, Ms. Samson, I'm afraid, because I suspect 

13 it would involve a detailed consideration of what is in fact appropriate and  

14 proper in an international tribunal in terms of the form of questions in 

15 cross-examination. So if you want to raise it, do so formally, please, 

16 at some appropriate stage. 

17             MS. SAMSON:  Thank you very much, your Honour. 

18    PRESIDING JUDGE FULFORD:  Thank you for raising it.Mr. Biju-Duval, 

19 certainly for the time being, unless this subject emerges again, you may  

20    proceed as you have done historically. 

21     MR. BIJU-DUVAL (interpretation):  Thank you, your Honour. 

22 Q. (Redacted) 

23 (Redacted) 

24 MR. BIJU-DUVAL (interpretation): Your Honour, I am wondering. I think I can 

25 mention the name of the party the witness belongs to without fear of raising  
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.1 any security issues.  At the same time, I won’t like to do so if the   

.2 prosecutor has security concerns. 

 3             PRESIDING JUDGE FULFORD:  Ms. Samson. 

 4 MS. SAMSON:  Thus far we have not been referring to that in open session, and 

.5   with various other references that have been made in open session our  

.6   submission is it may be identifying to describe it. 

 7  PRESIDING JUDGE FULFORD:  The -- the witness has the name of the party in  

.8 front of him.  To the extent that you're going to read it out, 

 9 Mr. Biju-Duval, could you do so by omitting reading out that particular word 

10 or those particular words?  So you can read the section, but just move over 

11 that particular part without reading it out. 

12     MR. BIJU-DUVAL (interpretation):  Right. 

13 Q. So paragraph (Redacted): "I went (Redacted) around (Redacted) and only 

14 returned in (Redacted) with X movement and Y movement." When you say, "I only 

15 returned in (Redacted)," you mean return to Bunia, don't you?  

16           A. Yes     

17 Q. And you said in your statement to the chamber that it was precisely on the 

18 (Redacted); is that correct?   

19      A. …… 

20 Q. May we conclude that you were absent from Bunia between (Redacted) and end 

21 of (Redacted), and from (Redacted) to the (Redacted) as well? 

22        A. …… 

23 Q. When you mentioned Mr. Lubanga coming back to Bunia after his 22 arrested 

24 in Kinshasa, is -- is it correct that you were not in Bunia at the 23 time of 

25 his return? 
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.1        A.   No, I was in (Redacted). 

.2         Q. Thank you. 

.3 PRESIDING JUDGE FULFORD:  Pause a moment, Mr. Biju-Duval, please.This is a  

.4 rather disturbed morning.Ms. Samson, am I right in understanding that the  

.5 fine detail of these movements you would wish to have redacted because they  

.6  potentially have a tendency to reveal who the witness is?  Is that correct? 

 7    MS. SAMSON:  Your Honour, yes.  The information was elicited in private  

.8    session in its totality. 

 9 PRESIDING JUDGE FULFORD:  In your questions.  Yes, certainly.Absolutely no  

10 criticism of you, Mr. Biju-Duval, but can I ask whether you're going to be  

11 developing this theme, because if you are, I think we'll need to move into  

12 closed session, and the passage – the passage that relates to the witness's  

13 movements will, in any event, needo be redacted. 

14 MR. BIJU-DUVAL (interpretation):  Yes, your Honour.  The next question is  

15 going to be about more movements. 

16 PRESIDING JUDGE FULFORD:  We will briefly, I hope, go into private session  

17 and return to open session quickly thereafter.Private session, please. 

18            *(Private session at 12.24 p.m.) Reclassified as Open session 

19             COURT OFFICER (interpretation):  Private session 

20             PRESIDING JUDGE FULFORD:  Yes, Mr. Biju-Duval. 

21       MR. BIJU-DUVAL (interpretation): 

22 Q. During the preceding period, that is before April 2002 and even before the 

23 year 2002, did you have the opportunity to spend any time in (Redacted) at  

24      all?  A.   I beg your pardon. 

25        Q.   Before 2002, before the time we're talking about now, had you had 
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 1     other opportunities to go to (Redacted)? 

 2        A.   Yes, several times. 

 3        Q.   And did you stay for a while? 

 4        A.   Yes, several times. 

 5 Q. Could you situate these stays in time, whether they were in 2000 

.6        2001, 2002, or in 1999. 

 7 A.     Yes. Since 1999 up to 2002, I used to go quite a lot to Kampala.I  

.8    can't say when exactly or how, but I can tell you that I often went and  

.9     then came back. 

10        Q.   And did you go for a particular reason, that is, because there 

11     was trouble in Bunia? 

12 A. Yes. Even when trouble started, at the beginning one could fairly easily 

13 go to (Redacted) and then come back, but the problem was that people who were  

14 either Lendu or Hema had trouble, but I am neither, so I could come and go  

15 easily.  Most of the traders who were transporters were Hema. They changed  

16 their route, and instead of using the road that went through (Redacted),   

17 they now went through (Redacted) and then descended through (Redacted) 

18 (Redacted). Those were territories which were held by the Hema, and there   

19 was never any problem along those roads,particularly people who were not from 

20 the area. Yes. 

21.Q.Thank you, sir.  My question was about yourself and not about the general 

22 situation in Ituri, and -- so if you could stick to the answer concerning  

23 yourself that would help.  Thank you.So you are confirming that when times  

24 were troubled you went to (Redacted). 

25        A.   Yes.  Yes, I went and came back. 
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.1.      Q.   I'm going to refer to paragraph 19, but first let me ask about 

 2    these trips that you did to (Redacted). How long were they?  Let's take an 

 3     example of a trip that you took when you left Bunia for reasons of 

 4     insecurity in Bunia.  How long would you stay in (Redacted)? 

 5        A.   I cannot tell you exactly, because I've probably been a hundred 

 6     times or so, and I can really not say I spent one day 

 7     here, one day there.  I went to (Redacted).  (Redacted),  

.8 (Redacted) 

.9 (Redacted).  So I cannot tell you that I spent one day at  

10 such hotel or two days at another hotel and so on. It all depended on what I 

11 wanted came and went, and sometimes I went for one or two days to the hotel, 

12 and depended what I was doing and what the reasons were. 

13        Q.   In September of 2000, for example, did you take a trip and stay 

14     in (Redacted)? 

15        A.   Yes, I think I did. 

16        Q.   So I'm referring to paragraph 19 of your statement in which you 

17     indicated, and I quote: 

18             "I would like to specify that I used to travel a lot between 

19     Bunia (Redacted), mainly because (Redacted). 

20     And also when tension was particularly high in Bunia such as in September 

21     of the year 2000." 

22        A.   Yes. 

23     Q.   When you specify September 2000, what event did that date relate to? 

24        A.   Well, it was a time when there was a confrontation -- 

25             THE INTERPRETER:  Can the witness be asked to speak closer to the 
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 1     microphone? 

 2 THE WITNESS (interpretation): At the time – when there were confrontations  

.3 with the troops of Wamba Dia Wamba, ….and also at that time, with the Chui  

.4 mobile force. 

 5     MR. BIJU-DUVAL (interpretation): 

 6        Q.   Witness, you were interrupted.   

.7        A. Yes. 

.8       Q. So that was the period that followed the mutiny you spoke about. 

 9  A.   No, the period which preceded the conflict which involved Professor  

10 Wamba with the RCD-K/ML force -- or rather, with Tibasima and Mbusa Nyamwisi, 

11 that period of time. 

12   PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, can I say to both 

13   yourself and the witness that the problem with having two speakers who are 

14 using the same language is that quite naturally and understandably you start 

15 speaking as soon as the last speaker is finished.  That causes very great  

16 difficulties for the transcribers and interpreters.  So could you both please 

17 just pause a moment between either asking the next question or giving the  

18     next answer. 

19             MR. BIJU-DUVAL (interpretation):  I apologise, your Honour. 

20 Q.   You mentioned a mutiny, the military mutiny of the APC during the 

21     year 2000.  Were you present in Bunia at the time? 

22  A. Yes, I was there.PRESIDING JUDGE FULFORD:  Forgive me again, Mr. Biju- 

23 Duval. Do we still need to be in closed session in your estimation, or can we 

24 now move back into public session? 

25             MR. BIJU-DUVAL (interpretation):  We can move to open session, 
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 1     but I'm afraid we'll have to move back to closed session quite 

 2     frequently. 

 3             PRESIDING JUDGE FULFORD:  I think that's better than remaining 

 4     permanently in private session.  So open session, please. 

 5             (Open session at 12.34 p.m.) 

 6             COURT OFFICER:  Open session. 

 7             MR. BIJU-DUVAL (interpretation): 

 8        Q.   I would like you to turn to paragraph 75, 75 of your statement, 

 9     which is on page 14 of the the statement you 

10     gave in 2005.  And I'm going to quote the first six lines.  I quote: 

11              "The UPC, Union des Patriotes Congolais, came into being 

12     following the mutiny carried out by Hema soldiers in the APC, the armed 

13     wing of the RCD-Kisangani.  Back then the RCD-Kisangani was led by Wamba 

14     Dia Wamba.  The mutiny took place in July 2000.  I was not an eyewitness 

15     to the events, and everything I know about it comes from subsequent 

16     discussions I had later on with some of the participants and, in 

17     particular, Chief Kahwa Panga Mandro." 

18             Do you confirm now what you said in your statement? 

19        A.   Yes, but I have the feeling you are confusing the mutiny of the 

20     Hema with the mutiny of the RCD-K/ML forces.  Those are two different 

21     things.  The first one's to rose up in a mutiny with the Hema.  That was 

22     in June.  And then later on in September or October the military of the 

23     APC of the RCD-K/ML had joined forces with the Hema who had returned from 

24     their training, and they fought Wamba Dia Wamba. 

25             Now, those are two different things.  I don't know if you're 
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 1     talking about those two events. 

 2        Q.   Thank you. 

 3             MR. BIJU-DUVAL (interpretation):  Your Honour, I would like to 

 4     refer to a meeting which I think will require private session. 

 5             PRESIDING JUDGE FULFORD:  Private session, please. 

 6             *(Private session at 12.37 p.m.) Reclassified as Open session 

 7             COURT OFFICER:  Private session. 

 8             PRESIDING JUDGE FULFORD:  Yes. 

 9             MR. BIJU-DUVAL (interpretation): 

10        Q.   On many occasions you mentioned Chief Kahwa, President of PUSIC. 

11     When exactly, at which date, did you meet Chief Kahwa for the first time? 

12        A.   I think it was in November, November of 2002. 

13        Q.   And where or in which country? 

14        A.   It was in (Redacted). 

15        Q.   At that time or on this particular date, had Chief Kahwa already 

16     left the UPC? 

17        A.   No.  I didn't know whether he had already left UPC, because I 

18     didn't discuss political problems with him, but a friend of mine who 

19 had introduced me to him, this friend actually discussed that point with him. 

20        Q.   In your statement you referred to statues of PUSIC -- statutes of 

21     PUSIC which were dated -- or, rather, backdated to November 2002; is that 

22     correct? 

23        A.   Yes. 

24        Q.   On that date -- or, rather, why was that particular date chosen? 

25     A.   Why?  Well, (Redacted) preferred to backdate the creation of the 
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 1 party because it had an impact on the negotiations; because the party was 

 2 young, but (Redacted) actually wished that it might seem like the party had  

 3   been created before, that it had been existing -- in existence for a while, 

 4     that's all. 

 5        Q.   Thank you. 

 6             PRESIDING JUDGE FULFORD:  Two things, Mr. Biju-Duval.  Firstly, 

 7     you came in too quickly with your next question.  The witness had only 

 8     just finished speaking and the interpretation was still going on.  So I'm 

 9     sorry to have to remind you again, but can you remember to build in the 

10     gap and, if necessary, watch the transcript as it moves across the 

11     screen, point one. 

12             Point two, I think the last question you asked doesn't require 

13     private session, does it?  So can we -- can we return now to open 

14     session? 

15             MR. BIJU-DUVAL (interpretation):  Your Honour, I would like to -- 

16     or wish to be able to quote a paragraph which requires that we remain in 

17     private session for the time being. 

18             PRESIDING JUDGE FULFORD:  Most certainly, Mr. Biju-Duval. it 

19     was only excessive caution on my part.  Please continue.  Please 

20     continue. 

21             MR. BIJU-DUVAL (interpretation): 

22        Q.   I'm referring to paragraph 198 in your statement, which is on 

23     page 38, and I will quote from the second sentence.  I quote: 

24             "Anyhow, after I joined the movement, (Redacted) 

25     (Redacted) PUSIC's constitution and internal regulations which (Redacted) 
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 1     backdated to November 23, 2002, the date that Chief Kahwa had left the 

 2     UPC and Bunia to take refuge in Kampala." 

 3             Now, aside from the reason which you just mentioned, is it 

 4     correct to say that that period of time in November 2002 corresponds to a 

 5     time at which Chief Kahwa had left the UPC in Bunia to take refuge in 

 6     Kampala? 

 7        A.   I don't know, because I only remember what Chief Kahwa explained. 

 8     He had -- or Chief Kahwa spoke to President Museveni and Museveni sent 

 9     him back so that he would go and meet Thomas Lubanga in view of a future 

10     reconciliation.  In November he had not yet created a political party. 

11     He was in negotiation with Lubanga and in particular on the pacification, 

12     Ituri Pacification Committee.  He went back to Bunia the day -- he 

13     returned to Bunia the same day as Mr. Lubanga left Bunia, so they 

14     couldn't even speak to each other at the aeroport.  He met with his chief 

15     of security who is Colonel Ali Mbuyi who said, No, I'm very sorry.  I 

16     received orders from Mr. Thomas Lubanga that if you should arrive here I 

17   should arrest you, but I'm not going to arrest you.  I will only ask you to 

18     find your way around on your own.  And this was still in November.  They 

19     were still negotiating things, but he hadn't left the party for good. 

20        Q.   Did you see Chief Kahwa again (Redacted) 

21     between November of 2002 and the date you returned to Bunia, i.e.,  

22     (Redacted) 

23        A.   Yes, I saw him again. 

24        Q.   And to your knowledge was he or had he -- (Redacted) 

25     (Redacted) 
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 1        A.   I had accompanied a friend of mine who unfortunately passed away, 

 2     (Redacted) (phoen), and (Redacted) said if you can come along -- Can you 

 3     come along with me to go somewhere?  I think that was roughly around the 

 4     end of -- no, no, no.  No.  I'm -- I'm confused here.  It was in January. 

 5     But anyway, I saw him in January.  I had left with (Redacted), and they 

 6     were discussing matters in a meeting with the Lendu.  And as I entered, 

 7     (Redacted) said, "We can help the others so that they can manage to find 

 8     a solution with what they're trying to do."  So that is how we joined the 

 9     movement.  And I met Chief Kahwa at the time, but I had also met him in 

10     December (Redacted). 

11        Q.   You have just mentioned the name of a place, and you have 

12     mentioned a discussion.  So we want your statement to be very clear.  Is 

13     this place (Redacted)? 

14        A.   Yes, (Redacted). 

15        Q.   In your statement, we have just read the paragraph a few minutes 

16     ago, you have stated that you had gone back to Bunia on (Redacted) 

17     with PUSIC and FIPI. 

18        A.   Yes, indeed. 

19        Q.   Was Chief Kahwa part of your group?  Did he go back to Bunia with 

20     you? 

21        A.   No.  Chief Kahwa did not come back with us.  He had left for 

22     Bunia earlier on. 

23        Q.   When you say "earlier on," is it a few days? 

24        A.   Yes, a few days before us. 

25        Q.   And before his departure where was his residence? 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  30/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 30/77 RH T



Witness: Witness DRC-OTP-WWWW-0012 (Resumed) (Private Session)  Page 31 
Questioned by Mr. Biju-Duval 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

 1        A.   (Redacted). 

 2        Q.   Thank you.  During your evidence to the Court, you told us that 

 3     you had joined PUSIC at (Redacted); is that correct? 

 4        A.   Yes. 

 5        Q.   Do you have more precisions? 

 6        A.   No, I can't recall the exact date, but it was in (Redacted). 

 7        Q.   You were (Redacted)? 

 8        A.   Yes -- no, I could be a bit more accurate.  (Redacted) 

 9     (Redacted) 

10     (Redacted) 

11     (Redacted) 

12     (Redacted) 

13     (Redacted) 

14             (Redacted) 

15     (Redacted) 

16     (Redacted) 

17     (Redacted) 

18     (Redacted) 

19     (Redacted) 

20     (Redacted) 

21  (Redacted) 

22     (Redacted) 

23     (Redacted) 

24     (Redacted) 

25             (Redacted) 
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.1 (Redacted). 

 2 Q. Thank you. So let us be clear. (Redacted) 

 .3    (Redacted) 

 4    A.   Yes. 

 5 Q.   Thank you. Now I am going to ask you to turn to a document that you know 

.6    very well because these are the statutes of PUSIC that you will   

.7       find at tab number 16. 

 8             PRESIDING JUDGE FULFORD:  Open session, Mr. Biju-Duval? 

.9             MR. BIJU-DUVAL (interpretation):  I think so.  We could. 

10             PRESIDING JUDGE FULFORD:  Thank you. Open session, please. 

11 MR. BIJU-DUVAL (interpretation): Well, actually -- I'm hesitating on one  

12 point.  I would like to tell you about it before we move to an open session. 

13       in private session.  Thank you.  

14 So we -- I don't think the change has been  

15        made, so we're still in private  

16       session, and please continue. 

17             MR. BIJU-DUVAL (interpretation):  Because I would like to ask a 

18     few questions regarding (Redacted)  

19     (Redacted) 

20     (Redacted) 

21       PRESIDING JUDGE FULFORD: Certainly. 

22             COURT OFFICER (interpretation):  We need a number. 

23             MR. BIJU-DUVAL (interpretation):  DRC-OTP-0106-0206.  Maybe this 

24     document already has an MFI number. 

25             COURT OFFICER (interpretation):  The document is not in the file 
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 1     yet.  It -- the MFI number will be MFI-D-00114. 

 2             MR. BIJU-DUVAL (interpretation): 

 3        Q.   Sir, I would like to read with you (Redacted) of these 

 4     statutes (Redacted). 

 5             COURT OFFICER (interpretation):  May I interrupt you?  We seem 

 6     have only one page in the system, and in fact it is the first page. 

 7             MR. BIJU-DUVAL (interpretation):  I'm sorry.  For obscure 

 8     reasons, we need the page on DRC-00106-0207. 

 9             COURT OFFICER (interpretation):  So correction for the file.  The 

10     document number DRC-0106-0207 will have the number MFI-D-00114. 

11             MR. BIJU-DUVAL (interpretation): 

12        Q.   So, Witness, at (Redacted).  Do you have it in front of you? 

13        A.   Yes. 

14        Q.   It is said that (Redacted) 

15     (Redacted)    

16     (Redacted) 

17            (Redacted) 

18            (Redacted) 

19     (Redacted) 

20        A.   Well, in fact these were provisional statutes.  This was not the 

21  statutes that the PUSIC used.  The statutes we used were registered with the 

22     Ministry of Internal Affairs in Kinshasa, and these statutes was not 

23     signed by Chief Kahwa.  This was a draft.  It was a draft statute that 

24     was never officially used. 

25        Q.   You mention other statutes that were registered with the Ministry 
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 1 of Interior.  I suppose -- I assume these were registered much later in 2004 

 2     when all the groups registered as parties? 

 3        A.   Yes. 

 4        Q.   (Redacted) 

 5     (Redacted) 

 6     (Redacted) 

 7        A.   In principle, yes. 

 8        Q.   (Redacted) 

 9  (Redacted) 

10     (Redacted) 

11        Q.   Do I understand that this is as opposed to the military branch? 

12        A.   No.  These statutes were statutes of a political and military 

13     movement, (Redacted) 

14     (Redacted) 

15     (Redacted).  Most of the 

16     members that were part of the members either were already in the movement 

17     when I joined or came after I joined.  (Redacted) 

18 (Redacted) 

19 (Redacted) 

20             MR. BIJU-DUVAL (interpretation):  Thank you, Witness. 

21             PRESIDING JUDGE FULFORD:  That would be a convenient moment, 

22     Mr. Biju-Duval?  Thank you very much. 

23             So we're going to break for lunch now.  Thank you very much for 

24     your assistance this morning, and I'm sorry it's been a rather 

25     interrupted session.  We look forward to seeing you again at 2.45. 
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 1             Can we go into closed session, please. 

 2             *(Closed session at 1.00 p.m.) Reclassified as Open session 

 3             COURT OFFICER:  Closed session. 

 4             (The witness stands down) 

 5             PRESIDING JUDGE FULFORD:  Ms. Samson, while the witness 

 6     withdraws, can I just indicate to you so that whoever will be dealing 

 7     with this has forewarning.  At the end of this witness's evidence, before 

 8     we turn to the next witness, there are some questions that we have for 

 9     the Prosecution in relation to the annexes to the application to 

10     introduce documents from the bar table.  There are -- I was about to say 

11     obviously.  I think it's obviously.  There are obviously some documents 

12     which will require really little or no investigation.  Those are the ones 

13     particularly in relation to which the Defence has indicated authenticity 

14     is accepted and there doesn't appear to be a dispute as to admissibility. 

15     There are others where questions have been raised, and before we hand 

16     down our final decision we wish to ask some questions about those 

17     documents.  So I'm afraid there are -- there are quite a few of them. 

18     There are probably going to be about 40 documents that we're going to 

19     need to -- to raise with you. 

20             So could someone be available who has thought about them and is 

21     going to be able to answer questions such as really by way of addressing 

22     in a more detailed fashion what is said to be the true evidential value 

23     of the document, and that will include, for instance, the origins of the 

24     information and whether there are witnesses in the case who either have 

25     or it's anticipated will deal with the issues that are addressed within 
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 1     particular documents. 

 2             MS. SAMSON:  Thank you, your Honour.  For the forewarning.  I'll 

 3     ensure that that's done. 

 4             If I may on a slightly different point ask your Honour's 

 5     indulgence or request that I provide the redactions to discrete passages 

 6     of this witness's testimony yesterday.  I believe there were about two 

 7     pages that your Honour had asked me to look at carefully.  I have done 

 8     so, but I would like to liaise with one other colleague prior to sending 

 9     the proposed redactions to the Chamber.  May I do so this evening? 

10             PRESIDING JUDGE FULFORD:  Absolutely.  And thank you very much 

11     for doing that, Ms. Samson.  That's very helpful. 

12             Good.  We'll sit again at 2.45. 

13             COURT USHER:  All rise. 

14             Luncheon recess taken at 1.04 p.m. 

15             On resuming at 2.44 p.m. 

16             COURT USHER:  All rise.  Please be seated. 

17             PRESIDING JUDGE FULFORD:  Witness, please.  Thank you. 

18             (The witness takes the stand) 

19             PRESIDING JUDGE FULFORD:  Private session or open session, 

20     Mr. Biju-Duval? 

21             MR. BIJU-DUVAL (interpretation):  Private session for just a few 

22     questions. 

23             PRESIDING JUDGE FULFORD:  So private session, please, with the 

24     blinds up. 

25             *(Private session at 2.48 p.m.) Reclassified as Open session 
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 1             COURT OFFICER (interpretation):  Private session. 

 2 MR. BIJU-DUVAL (interpretation):  We have a problem with the 

.3 transcript in French. 

 4 PRESIDING JUDGE FULFORD:  Can somebody make a telephone call, please. 

 5 Right.  Yes.  We are restored, Mr. Biju-Duval.  So we should be 

 6     in private session, and please continue. 

 7             MR. BIJU-DUVAL (interpretation):  Yes, your Honour.  Thank you. 

 8 Q. Witness, let me come back to the statutes of PUSIC that we examined just 

.9 before the lunch break.  If you wish, you can refer to it, under tab 16, but 

10 my question is very simple. Do you personally remember actually (Redacted) 

11 (Redacted) 

12        A.   Yes.   

13 Q. Thank you. 

14 A. But I would like to add that these statutes were not accepted by Chief  

15 Kahwa, the president of the party.  He hadn't approved the statutes.  That's  

16 why he didn't sign them. 

17      THE INTERPRETER:  There are too many microphones on. 

18             MR. BIJU-DUVAL (interpretation): 

19  Q.   Thank you. Concerning the duties (Redacted), did they  

20 change in the statutes? 

21 A. Yes, because the statutes changed the -- Chief Kahwa rejected these   

22 statutes.  He wasn't in agreement, (Redacted) 

23 (Redacted).  You will notice that   

24 only 6 out of 15 people had signed the Statute.   

25 That wasn't even half of the members. 
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.1        Q.   Thank you. 

.2            THE INTERPRETER:  Interpreter's correction:  Five or 6 out of 15. 

 3             MR. BIJU-DUVAL (interpretation): 

 4        Q.   Could you tell us up until what point in time you remained 

 5     (Redacted) of PUSIC? 

 6 A. I don't exactly recollect the date that I fulfilled those duties,but as I 

.7 said earlier on, when we were at the meeting with (Redacted),  

.8 that that was the time when verbally my duties were assigned me (Redacted). 

.9 There wasn't any written document that assigned me to those duties.   

10 But when I went to Bunia on the (Redacted), I went there as (Redacted)   

11 (Redacted) and represented it as such. 

12 Q. Thank you. However, what you said relates to the time you took up your  

13 duties, but for how long did you remain (Redacted) of PUSIC?  Are you   

14 still (Redacted) of PUSIC? 

15        A.   No, since I'm no longer a member. 

16        Q.   When did you stop fulfilling those duties? 

17        A.   Since (Redacted). 

18 Q. Thank you.  When you made your testimony yesterday, you spoke about a  

19 PUSIC commander, General Tchaligonza, if I'm not mistaken. 

20        A.   Yes. 

21 Q. Is it right to say that General Tchaligonza first had duties at the UPC? 

22        A.   Yes. 

23  Q. Is it true to say that he left the UPC together with his troops 

24     on the 6th of March, 2003? 

25        A.   No. 
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.1 Q. Let me reformulate my question for -- so that it's perfectly clear in a  

.2 slightly different fashion.  Is it true to say that he left the UPC together 

.3 with his troops, or part of them, when there was the battle between the  

.4 forces of UPC and the Ugandan troops at Bunia in March 2003? 

 5        A.   No.  Do you need any explanations? 

 6        Q.   Yes.  Please go ahead. 

 7        A.   So you need explanations? 

 8        Q.   Yes, sorry, I was mistaken there. 

 9             MR. BIJU-DUVAL (interpretation):  No, we need not be in private 

10     session for this series of questions.  We can come back into open 

11     session. 

12             PRESIDING JUDGE FULFORD:  Open session, please.  And then -- so 

13     we're in open session, if there is an explanation you'd like to give for 

14     saying no to that question, then please do so, but just wait for a 

15     moment. 

16             (Open session at 3.01 p.m.) 

17             COURT OFFICER:  Open session. 

18             PRESIDING JUDGE FULFORD:  Yes, sir.  What's the explanation? 

19             THE WITNESS (interpretation):  Well, the question that was -- was 

20 raised, well, what I can say about that is that on -- during the battle on  

21 the 6th of March, all the Hema south commanders had received pressure from  

22 their traditional chiefs in Uganda, including Mama Kiki as she was referred 

23 to, who asked that the Hema south people should withdraw from Hema north.   

24 Commander Tchaligonza, Kasangaki, and a number of others happened to be Hema 

25 south people and where they had fought the battle, well, they were not able  
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.1 to withdraw because they were under fire, and they were called by telephone 

.2 and told to join the UPDF group that was located in a particular place, and 

.3 that this was an arrangement that Mama Kiki had made in Uganda, with Ugandan 

.4 military leaders, and that is how they were given instructions, and they 

.5withdrew to Shari.But in spite of that, they remained more or less  

.6 independent, but in their own minds they were still members of the UPC.  The 

.7 Ugandan authorities wanted that these people-- because they had just  

.8 withdrawn with those groups and the Hema north people had fled into the bush 

.9-- they wanted those people to join up with PUSIC; but that wasn't easy,  

10 because in those groups there were also a number of military people who were 

11 not commanders but they were Hema north people and didn't want to join them. 

12             (Redacted) 

13     (Redacted) 

14     (Redacted) 

15     (Redacted) 

16     (Redacted) 

17     (Redacted) 

18 (Redacted) 

19 (Redacted) 

20     (Redacted). 

21             PRESIDING JUDGE FULFORD:  Forgive me, Mr. Biju-Duval.  Can we 

22     please redact page 36 in the English from line 9 through to line 17. 

23             Yes, please continue, Mr. Biju-Duval. 

24             MR. BIJU-DUVAL (interpretation): 

25        Q.   From what you have been explaining to us, can we infer that at 
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.1     minimum, General Tchaligonza withdrew from the military 

 2     branch of the UPC on the 6th of March, 2003? 

 3        A.   No.  When they were deployed to fight as I said earlier on, the 

 4     troops under Tchaligonza and under other commanders happened to be on the 

 5     side where the Ugandans were, and they couldn't resist the fire of the  

.6 Ugandans because they were trapped.  They could only surrender. 

 7             The other troops and the other Hema north commanders and those  

.8        who were under the 

 9     leadership of the Rwandans in the UPC, well, they preferred to flee 

10     towards the north, and the troops under Tchaligonza and other commanders, 

11     Hema south commanders, that were still on the Shari side where the Hema 

12     south people in principle were, joined up with the Ugandans because 

13     they were next to the aeroport, but they nonetheless remained members 

14     of UPC. However, when the UPC returned to Bunia on the 10th of May, 2003, 

15 it was with the two groups together as the UPC under the leadership of   

16 General Kisembo Floribert and Tchaligonza. These two groups were together and 

17     they entered the city together.  This was still the UPC. 

18        Q.   Thank you.  You just said they joined the Ugandans who were at 

19     the airport, talking about the Hema south commanders Tchaligonza and 

20     Kasangaki. 

21             When you said they joined the Ugandans because they were at the 

22     airport, they didn't join them to fight them, did they? 

23        A.   I'm going to repeat myself again and I shall try to speak slowly 

24     if that's okay. 

25             The battles took place towards Dele.  The troops of Tchaligonza 
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 1     and of the other Hema south commanders were on the Shari side, and they 

 2     waited.  They provoked the Ugandans and began fighting towards Dele to 

 3     allow the tanks of the Ugandans to move from the airport towards Dele, 

 4     and they had already put anti-tank mines on the road.  Unfortunately, the 

 5     Ugandans had already been informed by one of the Rwandan 

 6     commanders who had joined with the Ugandans after defecting and that's 

 7     why the tanks were not sent out.  But in the meantime, those who had gone 

 8     to Dele, well, they had been very badly treated by the Lendus and the 

 9     Ngiti who supported the Ugandans.  And Tchaligonza, when they began to 

10     fight the Ugandans, they didn't have enough ammunition and they had to 

11     withdraw just like all the other military people.  And because they were 

12     in contact with traditional chiefs, the Hema south traditional chiefs in 

13     Uganda, while they were fighting, before that happened, these traditional 

14     chiefs had already said that they should no longer continue to support 

15     the north Hema people; because since Commander Bagonza had been killed, 

16     he was a Hema south commander and he was killed in UPC, Mama Kiki had 

17     thought that the Hema north people had done this on purpose, and they 

18     wanted to make people aware of this and ensure that they leave the group, 

19     but they didn't want to because they were already preparing for their war 

20     and actually did fight.  Unfortunately, they lost, but the Ugandans 

21     didn't need to kill those people.  They needed simply to recover them, as 

22     it were, and that is why from Uganda the instruction came that they 

23     should surrender and they should follow the Ugandans, and that is the way 

24     in which they did follow them, and they stayed in Shari. 

25             However, while they were there, I -- I remember that the Ugandans 
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 1 handed over all their arms before they left. They gave all their arms to the 

.2 group of Tchaligonza and Kasangaki and to all the people that were there in 

.3 Shari, and they -- they remained there independently, not dependent either on 

.4 the UPC or the Ugandans.  They managed their affairs on their own, as it  

.5 were.  But three months later - I'm talking about the month of May now - they 

.6 formed a common front.  They grouped.  The battles were under the leadership 

.7 of Floribert Kisembo and Tchaligonza, and they came from Shari and the others 

.8 came from Iga-Barriere, and together they took over the city.  That's the way 

 9     they acted together.  They were still in UPC, but they were in a trap. 

10 They were unable to flee, and the Ugandans didn't need to take them prisoner 

11 or kill them.  They kept them there so that they could live as ordinary  

12 citizens, and that's what happened.  And later on when the armed 

13 group consultation meetings took place, at the third meeting that took 

14 place in July, (Redacted)  

15 (Redacted) Tchaligonza representing who represented them, (Redacted) 

16 (Redacted).  And I think it's perfectly clear  

17 that he was still part of the UPC even though for a short while, he had acted 

18      as if he was neutral. 

19 PRESIDING JUDGE FULFORD:  My apologies again, Mr. Biju-Duval.We will need a 

20 redaction, please, on page 39, from line 8, please, through until the end of 

21 the first word on line 12 together.Yes, please continue, Mr. Biju-Duval. 

22             MR. BIJU-DUVAL (interpretation): 

23        Q.   Is it true that you were not in Bunia during that time? 

24        A.   What time? 

25        Q.   At the time of the battle of the 6th of March, 2003. 
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 1        A.   I was there.  I was at MONUC when it started.  I was there.  No. 

 2     Sorry.  I thought you were talking about May.  In May I was there, but  

.3 not on the 6th of March.  I was not there. I was in Kampala.  Sorry. 

 4        Q.   Thank you. Is it true that Commander Tchaligonza became the Chief  

.5        of Staff of PUSIC? 

 6        A.   Yes. 

 7        Q.   Thank you. 

 8             PRESIDING JUDGE FULFORD:  Sorry, Mr. Biju-Duval. 

 9             Line -- page 40, line 1, is that a problem?  I'm not sure whether 

10     it links the witness, Ms. Samson, or is it the fact that there's any 

11     reference at all? 

12             MS. SAMSON:  Thank you, Your Honour.  Because I'm looking at 

13     LiveNote now my Transcend is giving me a bit of a problem, the reference 

14     doesn't match up with what I have, but if you are referring to the 

15     locality of the witness at different times, that was an item that I 

16     thought might need redactions.  In LiveNote it's page 43, lines 18 to 19. 

17             PRESIDING JUDGE FULFORD:  Right.  The -- the version of Legal 

18     Craft Transcend that I'm looking at has only reached page 40, Ms. Samson, 

19     so page 43 doesn't exist for me yet I'm afraid. 

20             MS. SAMSON:  It's indeed because I'm looking at LiveNote which is 

21     slightly different than Transcend. 

22             PRESIDING JUDGE FULFORD:  I'm not sure what we do about that, 

23     Ms. Samson. 

24             MS. SAMSON:  Well, perhaps if you would allow me an indulgence, I 

25     could look at the screen of a colleague.  My Transcend isn't working. 
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 1             PRESIDING JUDGE FULFORD:  Yes.  Could you identify those passages 

 2     that you think need to go and pass a note to the Court Officer please. 

 3             MS. SAMSON:  I will do so.  Thank you. 

 4             PRESIDING JUDGE FULFORD:  Thank you very much.  Sorry to 

 5     intervene, Mr. Biju-Duval.  Please continue. 

 6             MR. BIJU-DUVAL (interpretation):  Thank you, Your Honour. 

 7        Q.   You mentioned a colonel, some military authority at any rate, of 

 8     UPC who defected on the 6th of March or the day before the 6th of March. 

 9     Is that correct? 

10        A.   Yes. 

11        Q.   Who was this person? 

12        A.   Are we in closed session? 

13        Q.   We're in an open session, but we can moved to closed session if 

14       you – if the Court Judge deems that a good idea. 

15             PRESIDING JUDGE FULFORD:  Certainly.  Private session, please. 

16     Private session, please. 

17             *(Private session at 3.16 p.m.) Reclassified as Open session 

18             COURT OFFICER:  Private session. 

19             PRESIDING JUDGE FULFORD:  Yes, sir. 

20             THE WITNESS (interpretation):  Yes.  Colonel Ali Mbuyi.  He was 

21     the G2 of the UPC, that is, the officer in charge of security, and  

22 himself -- he himself also defected, that is on the 5th. He flew off at night 

23 from Bunia (Redacted)  

24 (Redacted)  

25 (Redacted).  And it was he who explained  
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.1 everything, (Redacted). That’s it,Sir. 

 2   MR. BIJU-DUVAL (interpretation):  Can we stay in closed session for the  

.3     following questions? 

 4             PRESIDING JUDGE FULFORD:  Certainly. 

 5             MR. BIJU-DUVAL (interpretation): 

 6 Q.   Did you have an opportunity at the beginning of (Redacted) to meet  

.7 (Redacted)? 

 8        A.   Yes. 

 9        Q.   Tchaligonza and his troops were stationed in what area? 

10        A.   Shari just -- Shari, next to the aeroport. 

11  Q.   What specific thing did he tell you? I am referring to Tchaligonza. 

12 A. Well, something specific…. we spoke French, and he started off by speaking 

13 Hema to my colleague from Hema sud who knew him well.  Personally, I didn't 

14 know him well at the time, but but my friend knew him and I had accompanied 

15 him. They discussed in Hema. And then (Redacted) asked for the conversation to  

16 be in French, so we held a conversation in French with him in the presence of  

17 (Redacted).  

18 But before leaving, we talked a little bit in Swahili, and that's when he  

19 said to me that “We are going to get in tonight. This even we will 

20.come…return to Bunia. 

21 Q. You mentioned that there was some shooting against a plane carrying the  

22 minister Ntumba Luaba yesterday in your testimony, didn't you? 

23        A.   Yes. 

24        Q.   And during that meeting with General Tchaligonza, did he mention 

25     who had asked for the plane to be shot at? 
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 1        A.   Yes.  Yes, he did. 

 2        Q.   And who was it? 

 3        A.   Himself.  He said that he thought that plane was bringing support 

 4     for the Lendus.  That's why they decided to shoot it down. 

 5  Q. Yesterday, you mentioned the example of a child soldier, whom you  

.6 associated with the UPC, and you stated that you had met his commander a few 

.7 days before.Is that so? 

 8        A.   Yes. 

 9        Q.   Should we understand from the explanation you've just given and  

10   what you said yesterday, that you were talking about Commander Tchaligonza? 

11        A.   I think you've put some rather complicated questions, but I would 

12     like to repeat what I said. I said that when the UPC troops were 

13     returning to Bunia, I met a commander and a young 

14     soldier who asked me for my telephone. However, apart from that young  

15 soldier, …. when I went to Shari, I saw many other children who were child 

16     soldiers; and when I talk of commanders, I am referring to 

17     commanders who led the troops. All of them were there together, because 

18 Commander Kasangaki was also over there, I also met him in Shari. (Redacted) 

19 (Redacted) 

20 (Redacted).  He was the commander for this boy during  

21 combat, but I don't know whether he was his company commander or something  

22 else.  At any rate, when he arrived, he was among the commanders because I 

23     saw him and we greeted and spoke to each other. –But I did not say that 

24       he was the commander who had direct 

25     command over that boy.  
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 1 Q. Thank you.  I'd like to remind you about some statements you made 

 2 to investigators in 2005 and that are in paragraph 298 of your statement of 

.3    2005, page 57.I'm quoting: 

 4             "On the (Redacted), 

 5     (Redacted) Tchaligonza and his troops who .  

.6 were based in Shari.  (Redacted) 

 7     (Redacted) 

 8     (Redacted).  He had refused, saying that Tchaligonza and his men were 

 9     no longer part of UPC since they had defected in March 2003. (Redacted) 

10     (Redacted) 

11     confirmed that Tchaligonza was in theory a member of PUSIC." 

12             That's the end of the quote. 

13             Is it true that officially, Tchaligonza had, “in theory” as  

14 mentioned in the statement, crossed over to PUSIC? 

15        A.   No, in theory he hadn't really joined PUSIC. However, as he was a 

16 Hema south person and it was believed that PUSIC was created for the Hema  

17 south, all those who were part of UPC and from Hema north deemed such people 

18 to be part of PUSIC, and we tended to view it like that too.  We thought 

19 that all the Hema south people would probably join PUSIC.  But that was not 

20       the case. So that's why it says "in theory", however, in practice, that 

21    was not the case. 

22 Q. Thank you.  Now I would like you to look at paragraph 259 of your  

23 statement.  I'll quote, and first I'd like to make it clear that this is 

24     a reference to the battle of the 6th of March or the day before. 

25     That's it, isn't it? 
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.1    A. …. 

 2 Q. I quote: "On the subject of the UPC attack against the UPDF forces, I  

.3 would like to point out that in March 2003, (Redacted) 

.4 (Redacted)  

.5 (Redacted) 

.6 (Redacted) why the UPC had taken such a stupid decision as to attack UPDF. He  

.7 didn't know what the reasons for the attack were, but he did say that he had  

.8 received a telephone call the day before the attack, i.e., on the 5th of   

.9 March, 2003.  The call was from Thomas Lubanga, who told him that he wanted  

10 to forewarn him as second vice-president that the UPC forces were going to  

11 attack the Ugandan armed forces the next day and that he himself was against 

12 the attack but had been unable to assert his point of view." 

13 Do you confirm the content of this conversation? 

14        A.   Yes, I do so, doubly. 

15             PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, before you move on, 

16     just at the beginning of that question you raised the issue of whether or 

17     not this part of the statement concerned the battle of the 6th of March 

18     on the day before, and you -- certainly the English translation was you 

19     said:  "That's it, isn't it?"  Now, I wasn't looking, but I assume the 

20     witness nodded his head in agreement, but he didn't say anything, and the 

21     problem is it then means that the transcript is silent, and I think 

22     that's happened once earlier today.  So could everybody remember that a 

23     nod or a shake of the head doesn't work.  There's got to be an answer. 

24     So we'll -- we can now, as it were, by my raising the issue, understand 

25     that the witness answered yes to that question which you put.  Is that 
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 1     right, Mr. Biju-Duval? 

 2             MR. BIJU-DUVAL (interpretation):  Well, it seems to me -- or, 

 3    rather, I can ask him the question whether he confirms the date (Redacted) 

 4     (Redacted).  I think this will settle the matter. 

 5     (Redacted) 

 6     (Redacted) 

 7     (Redacted) 

 8     (Redacted) 

.9  MR. BIJU-DUVAL (interpretation): Yes, I apologise. It was I who… 

10 PRESIDING JUDGE FULFORD:  Alright, alright. Good.Could we remember that for      

11      the future? Thank you very much. 

12   MR. BIJU-DUVAL (interpretation):  I think that we can move back into open 

13    session, your Honour. 

14          PRESIDING JUDGE FULFORD:  Open session, please. 

15          (Open session at 3.32 p.m.) 

16          COURT OFFICER:  Open session. 

17             PRESIDING JUDGE FULFORD:  Yes. 

18             MR. BIJU-DUVAL (interpretation):  Thank you, Your Honour. 

19        Q.   I would like to discuss with you the matter of the ongoing 

20     relations between PUSIC and Uganda, namely the Ugandan authorities.  Is 

21     it correct to say that Uganda delivered weapons to PUSIC since the moment 

22     it was created, at least until 2005? 

23        A.   Are we in open session? 

24        Q.   Yes, we are in open session. 

25        A.   And do you think that I might answer that question? 
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.1 Q. I think in open session you have answered similar questions or questions 

.2 of the same nature, if I'm not mistaken, questions regarding Rwanda? 

 3 PRESIDING JUDGE FULFORD:  I don’t think so but Ms. Samson will remind us of    

.4        what the true position is. 

 5             MS. SAMSON:  I can't recall offhand if there was a reference. 

 6     There may have been to weapons deliveries to various armed groups.  The 

 7     difficulty I may have is the connection and the knowledge that this 

 8     witness may have, so directly on this point. 

 9             PRESIDING JUDGE FULFORD:  Thank you.  Mr. Biju-Duval, thank you 

10     very much for trying to put us back into open session.  You were 

11     absolutely right.  I'm afraid I think for this in order for the witness 

12     to answer the question we must go back into private session, and I must 

13     ask, please, that lines 13 through to 23 -- no.  In fact, that line 

14     through to page 47, line 4, should be redacted, please.  And private 

15     session, please. 

16             *(Private session at 3.35 p.m.) Reclassified as Open session 

17             COURT OFFICER:  Private session. 

18             PRESIDING JUDGE FULFORD:  Yes.  So the question, sir, is is it 

19     correct to say that Uganda delivered weapons to PUSIC since the time it 

20     was created -- from the time it was created, at least until 2005. 

21             THE WITNESS (interpretation):  Well, the question is ambiguous, 

22     but I know that arms were delivered by Uganda to PUSIC, yes.   

23             MR. BIJU-DUVAL (interpretation): 

24        Q.   I'm going to ask you to turn  

25        to paragraph 201 of your statement, 
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 1     on page 38.  I quote: 

 2             "PUSIC never really had to buy any weapons or ammunition.  As 

 3     soon as they needed any, contact was made with the Ugandan authorities 

 4     and (Redacted) would go and pick up the required weapons and ammunition 

 5     from the UPDF." 

 6             Do you confirm these details? 

 7        A.   Yes, I confirm them. 

 8        Q.   Was that the case right from the moment PUSIC was created? 

 9        A.   No.  You've asked me this question for the second time.  When you 

10     say "from the moment it was created," that means every time it was done 

11     like that, but when we needed it, when we had any need we could turn to 

12     them and they would deliver weapons.  It's true. 

13        Q.   Thank you.  In paragraph 202, the following paragraph, which I'm 

14     not going to read out, do you confirm the fact that you were referring to 

15     a form regarding the delivery of arms and ammunition by the Ugandan army 

16     to PUSIC on the date of May the 10th, 2003?  Do you remember that? 

17        A.   Yes. 

18        Q.   And at paragraph 203 you say, and I quote: 

19             "I also know that Chief Kahwa went to fetch weapons in March 2005 

20     in Mbarara in Uganda.  He brought back about 60 Kalashnikovs and ten or 

21     so cases of ammunition." 

22             Do you confirm those elements of information? 

23        A.   Yes. 

24        Q.   Thank you.  Is it correct that PUSIC, from the moment it was 

25     created, received financial support and military assistance from the 
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 1     government in Kinshasa, that is, from the government of President Kabila? 

 2        A.   No. 

 3        Q.   I would like to specify my question.  Did he receive any 

 4     financial assistance? 

 5        A.   Well, that's something different when you asked whether it was 

 6     correct that from the moment it was created ...  I don't agree but in the 

 7 beginning President Kabila had given money to Chief Kahwa, and later on the –

.8 officials who created FIPI went to Kinshasa, all three of them,Honourable  

.9 Unencan, Ndjabu Floribert and Kahwa and the President gave more money to each 

10 of them and they went back home.  That is true, but it does not mean that   

11 this was done from the moment it was created. That would sound as if they  

12 kept providing financial support each time.  

13 It was only for the two times I know of. 

14     Q.   Is it correct that military assistance was also provided by 

15     President Kabila to PUSIC? 

16        A.   No.  No, I never heard anything of that kind. 

17   Q. I'm going to ask you to turn to paragraph 234 of your statement. 

18     First of all, I'm going to ask you to examine paragraph 231, which gives 

19 an indication of the date, namely (Redacted) 2003.I'm going to quote part of  

20 paragraph 234, which, if I'm not mistaken, refers to (Redacted) 2003. I quote: 

21 "As soon as he got back, Kahwa informed us about what had been discussed with 

22 Kabila.  He told us that Kabila had promised to provide us with military  

23 assistance by supplying weapons and ammunition with which to drive the UPC  

24 and Lubanga out of Bunia.  In addition to providing weapons and ammunition, 

25     Kabila promised to send over military advisors 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  53/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 53/77 RH T



Witness: Witness DRC-OTP-WWWW-0012 (Resumed) (Private Session)  Page 54 
Questioned by Mr. Biju-Duval 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

.1 to organised and help the troops that FIPI was supposed to ssemble." 

 2 We could carry on reading out the paragraph till the end,but I will limit  

.3 self to the first three lines; hence,I will end the quote here and resume it 

.4 further down. "It is only after the massacres in July 2003 in Tchomia when 

 5     Kahwa was away that I discovered that the Kinshasa government had indeed 

 6     sent ammunition and food for FIPI soldiers." 

 7             Was PUSIC supported with ammunitions  

.8         supplies through FIPI? 

 9        A.   No.  Do you wish me to elaborate? 

10        Q.   Yes, please do. 

11        A.   When the three FIPI officials returned from Dar Es Salaam 

12     after having met with President Thomas Lubanga and Mr. Lubanga 

13     had refused to join up with them to organise the Ituri Pacification 

14     Commission; one option was envisaged, which was the option of 

15     chasing them out militarily, and this could be done with all of the armed 

16     groups which were together, and they needed the support of 

17     President Kabila to do so because it was absolutely necessary for the 

18     province.  But we didn't see anything happening along those 

19     lines, because FIPI didn't remain in existence.  As soon as we entered 

20     Bunia things didn’t work out because within the organisation of FIPI, the 

21 Lendu group didn't consult with the Ngiti, 

22 the Ngiti who were led by Germain Katanga.  They were not consulted and they 

23      didn't agree.  And since they 

24     didn't agree, all of the agreements we had signed went down the drain. 

25             When Chief Kahwa -- when Chief Kahwa left for Libya, (Redacted) 
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 1     (Redacted), we had troops that were being trained, 

 2     and they needed food.  (Redacted) 

 3     (Redacted)”  That's what the 

 4     Ugandans said.  Ugandans said, "This is what was left over from what was 

 5     sent by your president," but this was the first time I actually saw 

 6     the food.  I don't know whether the ammunition or other things that were 

.7 given had come from the president because FIPI no longer existed. From the 

.8 month of March, FIPI had ceased to exist and we didn't received anything  

.9 together under the canopy of FIPI, as such.  That is why I'm saying that 

10     PUSIC never received military assistance from Kinshasa. 

11        Q.   Thank you.  I'm now going to move on to another topic, and I 

12     think we might look into this in open session as long as we don't mention 

13     any people's names.  And I would like to look at these notes, handwritten 

14     notes made (Redacted).  So I think that we can move 

15     into open session insofar as we don't mention (Redacted)? 

16             PRESIDING JUDGE FULFORD:  Thank you, Mr. Biju-Duval.  We can 

17     certainly try it. 

18             Open session, please. 

19             (Open session at 3.47 p.m.) 

20             COURT OFFICER:  Open session. 

21             PRESIDING JUDGE FULFORD:  Yes. 

22             MR. BIJU-DUVAL (interpretation): 

23        Q.   I'm referring to this gentleman without naming him, and you 

24     indicated that he had left UPC.  Is that correct? 

25        A.   Well, until I -- I met him. 
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 1        Q.   Yes, that's it. 

 2        A.   Yes.  Well, when I met him, that's what he said. 

 3        Q.   You indicated that these notes dated back to 2004 as far as you 

 4     remember. 

 5        A.   Yes.  2004 is when I met him. 

 6        Q.   You indicated that he had left the UPC; is that correct? 

 7        A.   Yes.  That is what he told me when we met. 

 8        Q.   You indicated that these notes, these notes that you had 

 9     requested him to write into your notebook, were meant to be shown to 

10     Chief Kahwa; is that correct? 

11        A.   No, I never said that. 

12        Q.   In that case, I'm going to refer to the transcript.  On page 50 

13     in the French version, and on page 52 of the English one. 

14             PRESIDING JUDGE FULFORD:  I think the witness doesn't have these 

15     documents, does he, Mr. Biju-Duval? 

16             MR. BIJU-DUVAL (interpretation):  Yes.  Yes.  These statements 

17     are yesterday's statements.  If the Judges deem it necessary to submit a 

18     hard copy of this to the witness. 

19             PRESIDING JUDGE FULFORD:  If you have a spare, that would be very 

20     helpful for the witness.  Thank you very much, Mr. Biju-Duval.  Well, why 

21     don't you read out the section, Mr. Biju-Duval, and we'll see how we do. 

22             MR. BIJU-DUVAL (interpretation): 

23        Q.   I'm going to read out the section.  That's, I think, the simplest 

24     way to proceed. 

25             (Redacted) 
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 1 (Redacted) 

.2 (Redacted) 

.3 (Redacted) 

.4 (Redacted) 

.5     (Redacted) 

 6             (Redacted) 

 7              (Redacted) 

 8     (Redacted) 

.9        (Redacted) 

10     (Redacted) 

11     (Redacted) 

12     (Redacted) 

13     (Redacted) 

14     (Redacted) 

15     (Redacted) 

16     (Redacted)  

17   (Redacted) 

18     (Redacted) 

19 (Redacted)  

20     (Redacted)  

21             PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, we have to go into 

22     private session, and we'll need to redact the entirety of that exchange, 

23     please.  Private session, please. 

24             *(Private session at 3.53 p.m.) Reclassified as Open session 

25             COURT OFFICER:  Private session. 
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 1             PRESIDING JUDGE FULFORD:  Yes.  Please continue, Mr. Biju-Duval. 

 2             MR. BIJU-DUVAL (interpretation): 

 3        Q.   At that time, at that date, the author of the notes, was he part 

 4     (Redacted) 

 5        A.   At that date, no, he was not (Redacted) 

 6        Q.   He then became a member later on? 

 7        A.   Yes, later on.  (Redacted), I believe. 

 8        Q.   And what was his functions? 

 9        A.   (Redacted) 

10     (Redacted) 

11        Q.   Thank you.  Now, let's move on to something completely different. 

12     And we'll probably need to remain in closed session -- or private 

13     session. 

14             Do you know somebody called (Redacted) 

15        (Redacted) 

16        A.   I don’t recall that name. 

17        Q.   I'm going to spell it.  (Redacted) 

18     (Redacted) 

19        A.   I don't recall these names. 

20        Q.   If I tell you the name (Redacted), does it ring a bell? 

21        A.   No, not at all. 

22        Q.   As far as you're concerned, have you stayed -- have you ever 

23     stayed at the (Redacted) 

24        A.   Never, but I have been there.  I used to go there to see friends. 

25     I had a (Redacted).  I had no reason to (Redacted), but I did 
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 1 go there to see, but I have never stayed there, never slept there, never. 

 2        Q.   But you have met some people there? 

 3  A.   Yes.  This was a meeting point, because many Hemas, many people  

.4      from….came there, went there. 

 5 Q.   Thank you.  Now I'm going to move to something different, and I'm going 

.6 to ask you to turn to the last document in your folder, on tab 19.And to look 

.7 at this document, we need to be in private session.  

.8    The number is DRC-OTP-0106-0298. 

 9 COURT OFFICER (interpretation):  This document will bear the 

10      number MFI-D-00115. 

11             MR. BIJU-DUVAL (interpretation): 

12        Q.   Do you have this document in front of you?  

13        A.       Yes 

14        Q.       In fact, I think there are two pages, but it's the same  

15     document, isn't it? 

16        A.   Yes. 

17        Q.   (Redacted) 

18        (Redacted) 

19 Q.   Do you recognise Mr. Tchaligonza Nduru's signature on the bottom right? 

20        A.   Yes. 

21 Q. Are we talking about the same General Tchaligonza that we were  

22 referring to earlier on? 

23        A.   Yes. 

24 Q.   This letter is a letter written on PUSIC headed paper and addressed to 

25 the minister of defence of Uganda; is that correct? 
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 1        A.   Yes. 

 2        Q.   And dated on (Redacted), 2004; is that correct? 

 3        A.   That's what's written. 

 4        Q.   I am going to quote part of this letter, and I'm going to ask a 

 5     few questions afterwards. 

 6 MR. BIJU-DUVAL (interpretation):  And with all due respect, with the English 

.7 language, if the Chamber allows me, I would like to ask my  

.8    assistant to read this part. 

 9             PRESIDING JUDGE FULFORD:  Not very courageous of you, 

10     Mr. Biju-Duval, but certainly.  Yes, please. 

11 MS. BUTEAU (interpretation):  I'm going to read from paragraph (Redacted) 

12 (Redacted)  

13 (Redacted) 

14 (Redacted)  

15 (Redacted) 

16 (Redacted) 

17 (Redacted) 

18 (Redacted) 

19 (Redacted) 

20 (Redacted) 

21 (Redacted) 

22  (Redacted)  

23  (Redacted)  

24  (Redacted)  

25  (Redacted) 
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 1     (Redacted) 

 2             (Interpretation) Thank you. 

 3             PRESIDING JUDGE FULFORD:  Thank you, Ms. Buteau. 

 4             Yes, Mr. Biju-Duval. 

 5             MR. BIJU-DUVAL (interpretation): 

 6        Q.   So, Witness, is it correct to say that on this letter signed by 

 7     you, you are stating that (Redacted) 

 8     (Redacted) 

 9 A.   I'm not a Hema, and I'm not Ngiti.  I do not know how they are organised 

10 on the territories, and I don't know how they share in the land. 

11 I did sign the letter, indeed.  However, the content of the letter was  

12 drafted by Commander Tchaligonza, because that -- they knew how things were 

13 organised.  However, they needed financial support, and this operation was  

14 not carried out.  They just needed money.  And because they needed money,  

15 they invented some reasons and reasons that were not correct.  In fact, it  

16 was useless to write this.  (Redacted)   

17 (Redacted) 

18 (Redacted)  

19 (Redacted)   

20 (Redacted)   

21 (Redacted)  

22 (Redacted)  

23 (Redacted) 

24 (Redacted)  

25 (Redacted) 
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.1 (Redacted) 

.2 (Redacted) 

.3 (Redacted) 

.4 (Redacted)  

.5 (Redacted) 

.6 (Redacted) 

.7 (Redacted) 

.8 (Redacted)  

 9     (Redacted) 

10        Q.   To simplify matters a bit drastically, maybe, could I say 

11     that under (Redacted) 

12     (Redacted) 

13 A. No, we never wanted to have (Redacted) 

14 (Redacted).  That's not the same. 

15             MR. BIJU-DUVAL (interpretation):  No further questions. 

16             PRESIDING JUDGE FULFORD:  Very grateful, Mr. Biju-Duval. 

17             Anything by way of further examination, Ms. Samson. 

18             MS. SAMSON:  Just a few very brief questions, your Honour. 

19             PRESIDING JUDGE FULFORD:  Certainly.  Certainly. 

20             Further questioned by Ms. Samson: 

21        Q.   Sir, you were asked some questions with regard to a group called 

22     FIPI.  Could you tell the Court what the letters FIPI stand for, F-I-P-I? 

23        A.   I don't remember what it means. 

24        Q.   That's okay.  Perhaps you could explain to the Court what FIPI 

25     was. 
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 1        A.   FIPI.  As I said last time, agreements for the re-launch of the 

 2     Ituri Pacification Commission that the UPC had organised with Lendus in 

 3     Arua had failed, and the younger brother of President Museveni, General 

 4     Salim Saleh, gathered Lendu groups in Kampala and they put them in 

 5 contact so that they could discuss with Chief Kahwa. That was at the end of 

.6 December when they met.  And they went to see President Museveni in Karugutu 

 7     (phoen). (Redacted).  And they were asked to 

 8     organise themselves to create one consistent group so that they could 

 9 discuss together with Mr. Lubanga and so that (Redacted) could start the Ituri 

10     Pacification Commission; and this is why they created one front called 

11     FIPI.  That front brought together three groups, the Alurs represented by 

12     honourable Unencan, the Lendus represented by Ndjabu, and the Hemas, and 

13     more specifically Hema south, represented by Chief Kahwa.  And all three 

14     leaders gathered to create something.  Unfortunately, they did not reach 

15     a compromise regarding who would lead.  And as I said earlier on, the 

16 Lendus could not reach any -- make any decisions during meetings.  Every time 

17 we were dealing with one issue they had to refer back to Bunia, and they did 

18     not consult their Ngiti friends.  Therefore, things did not go well, and 

19     this is why FIPI was like a stillborn child. 

20             PRESIDING JUDGE FULFORD:  Ms. Samson, I think this can be in open 

21     session, can't it? 

22             MS. SAMSON:  Indeed, your Honour.  Yes, it can.  Thank you. 

23             PRESIDING JUDGE FULFORD:  Yes.  Public session, please. 

24             (Open session at 4.10 p.m.) 

25             COURT OFFICER (interpretation):  Public session. 

 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  63/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 63/77 RH T



Witness: Witness DRC-OTP-WWWW-0012 (Resumed) (Open Session)  Page 64 
Further Questioned by Ms. Samson 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

 1             PRESIDING JUDGE FULFORD:  Yes. 

 2             MS. SAMSON: 

 3        Q.   We were just discussing the FIPI platform, and I would only like 

 4     now for you to tell the Court when FIPI was created and how long it 

 5     lasted, approximately. 

 6 A. FIPI was created in the month of January.  However, the signature of  

.7 agreements at the end of the meeting was done on the 9th of February,  

.8 2003.  That is,  exactly one day before the leaders went to meet President  

.9 Kabila in Dar Es Salaam, President Mkapa and the Ugandan president.  That was 

10.the day before.  They signed the FIPI agreement, FIPI being a sort of  

11 political platform.  A political and military platform. 

12        Q.   And you indicated that it didn't last as a platform.  How long 

13     did it last, or approximately when did it cease existing? 

14        A.   I think about a month.  It lasted a month.  Perhaps not even a 

15     whole month.  It began to be fragmented, because the signature occurred 

16     on the 9th of February.  Two weeks later there was the attack on Mandro. 

17     Mandro is the native village of Chief Kahwa.  Mr. Ndjabu said  

18 that they were responsible for Mandro attacks on the radio, that was on 

19 (Redacted)  

20 (Redacted)   

21 (Redacted)   

22 (Redacted) 

23     (Redacted) 

24     (Redacted)  

25     (Redacted) 
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 1     (Redacted) 

 2     (Redacted) 

 3        (Redacted) 

 4             (Redacted) 

 5             (Redacted) 

 6             (Redacted) 

 7             (Redacted) 

 8     (Redacted) 

 9 (Redacted)  

10 (Redacted)  

11 (Redacted)  

12     (Redacted)  

13     (Redacted) 

14     (Redacted) 

15             MS. SAMSON:  Yes, it does, your Honour.  Thank you for pointing 

16     that out. 

17             PRESIDING JUDGE FULFORD:  Good.  Can we redact that section, 

18     please, and this exchange between myself and Ms. Samson. 

19             Thank you.  Anything arising out of those questions, 

20     Mr. Biju-Duval? 

21             MR. BIJU-DUVAL (interpretation):  No, your Honour. 

22             PRESIDING JUDGE FULFORD:  Thank you, Mr. Biju-Duval. 

23             Sir, you have been extremely patient.  We are grateful to you for 

24     that, but much more we wish to express our very sincere thanks for your 

25     attendance at this court and for the evidence you've given and your 
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 1     cooperation.  This trial can only take place if there is the kind of 

 2     assistance which you have shown, and we are very aware of the commitment 

 3     and sacrifice that you have made to come to The Hague in order to give 

 4     evidence.  Not only will this have been inconvenient for you, there may 

 5     have been more serious ramifications which will undoubtedly have been 

 6     reflected on by you.  Therefore, you leave this court now with the thanks 

 7     of the Judges for your attendance here to give evidence.  Thank you very 

 8     much indeed. 

 9             Can we go into closed session, please, so the witness can leave. 

10             *(Closed session at 4.16 p.m.) Reclassified as Open session 

11             COURT OFFICER:  Closed session. 

12             (The witness withdrew) 

13             PRESIDING JUDGE FULFORD:  Ms. Samson, Mr. Biju-Duval has slightly 

14     taken me by surprise, and the court staff as well, in that we had 

15     anticipated that his examination of the witness was going to last 

16     slightly longer and would, in fact, fill up the rest of this afternoon. 

17   The effect of that is that Witness 24 has, only ten minutes ago, been sent 

18     away from the building, and it is now too late to get Witness 24 back. 

19             In addition to that, the matter that I indicated we needed to 

20     raise before that witness starts his evidence, all of my notes are 

21     distributed liberally over the floor of my room.  So we are not going to 

22     be able to deal with that, I'm afraid, until tomorrow morning because I 

23     hadn't anticipated that we were going to be ready to deal with it this 

24     afternoon.  So it has been a day with a number of difficulties and 

25     interruptions.  But unless there are other matters that you wish to raise 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  66/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 66/77 RH T



Procedural Matters (Closed Session)  Page 67 
 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

 1     now, we are, I'm afraid, going to have to rise, but I think you've got 

 2     something to say, Ms. Samson. 

 3             MS. SAMSON:  Yes, your Honour.  I may be able to fill up five 

 4     minutes of our time today, perhaps. 

 5             The issue is one that we've occasionally raised in the past with 

 6     the Chamber under different circumstances, and it's contact with 

 7     witnesses by the Office of the Prosecutor.  This time there are, as the 

 8     Chamber is aware, several witnesses who are not in the court's protection 

 9     programme and who either have or are coming to testify.  In this case, 

10     I'm referring specifically to two of these witnesses, Witness 38, who 

11     gave testimony at the very outset of the trial; and Witness 31, who's 

12     anticipated to give evidence at the very end of the trial.  These two 

13     witnesses are not in the court's protection programme, and they had been 

14     under OTP management in a very general sense for some time. 

15             The OTP and the Victims and Witnesses Unit together are jointly 

16     dealing with the management of these two witnesses going forward, and 

17     it's anticipated that the OTP will cease to have involvement in the 

18     management of the security problems of these two witnesses.  As a result, 

19     a joint meeting has been arranged for the end of this week with these two 

20     witnesses between the OTP and the Victims and Witnesses Unit.  Several 

21     representatives from each, as I understand it.  The meeting is intended 

22     to cover only security-related matters and not substance in any way, but 

23     as we have done in the past, the Prosecutor wanted to alert the Chamber, 

24     seek its authorisation to proceed to the "hand-over" of these witnesses, 

25     and to, of course, obtain any contrary views that the Defence may have or 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  67/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 67/77 RH T



Procedural Matters (Closed Session)  Page 68 
 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

 1     concerns that they may have as a result. 

 2             PRESIDING JUDGE FULFORD:  I immediately understand why you would 

 3     need to talk with the relevant individuals within the Registry as to the 

 4     security requirements as you perceive them going forward.  What's the 

 5     purpose of the Office of the Prosecutor being present at the meeting with 

 6     the witness? 

 7             MS. SAMSON:  The presence of an OTP representative had been 

 8     decided between the Victims and Witnesses Unit and the Office of the 

 9     Prosecutor as it is in essence a hand-over.  So the intention was that 

10     someone with whom the witness has had some contact within the OTP, in 

11     this case an investigator, would be there at the same time that the 

12     hand-over was effected, that now contacts would be made via the Registry 

13              only. 

14             PRESIDING JUDGE FULFORD:  And I'm sure it goes without saying 

15     that the rules of engagement would be that the evidence that's either 

16     been given or is to be given are entirely -- is entirely off limits, not 

17     to be referred to in any way. 

18             MS. SAMSON:  Yes, your Honour.  That's absolutely correct. 

19             PRESIDING JUDGE FULFORD:  Right.  Thank you. 

20             Any observations, Maitre Mabille?  You may want to reflect on 

21     this overnight, I don't know, or respond now. 

22             MS. MABILLE (interpretation):  Before I answer I myself have a 

23     question because there is something I really don't understand. 

24             Witness 38, we do agree that he has already taken the stand and 

25     so has already been in contact with the Victims and Witnesses Unit.  So 

ICC-01/04-01/06-T-169-Red-ENG CT WT (rev.dec.1974) 06-05-2009  68/77 RM T

Pursuant to Trial Chamber I’s email instructions dated 8 December 2011,
the redacted version of the transcript is reclassified into Public.

ICC-01/04-01/06-T-169-Red2-ENG CT WT (rev.dec.1974) 06-05-2009 68/77 RH T



Procedural Matters (Closed Session)  Page 69 
 
 

Wednesday, 06 May 2009  Case No. ICC-01/04-01/06 

 1     the argument that you are presenting to us, unless I've misunderstood, 

 2     you're saying that we -- that we want to transfer him, but that's been 

 3     done already for Witness 38.  So why -- why is this witness involved? 

 4     That's just something I don't understand, before I go on to make my own 

 5     observations. 

 6             PRESIDING JUDGE FULFORD:  Ms. Samson, I -- although 

 7     Maitre Mabille was looking at you, of course she was advancing a question 

 8     via the Bench to yourself, which I'd now be grateful if you'd answer. 

 9             MS. SAMSON:  Yes, the Victims and Witnesses Unit does indeed take 

10     care and management of witnesses for the duration of their testimony. 

11     Their post-testimony security arrangements are less certain where the 

12     witnesses are not in the court's protection programme.  So the discussion 

13     that was held between the Victims and Witnesses Unit and the Office of 

14     the Prosecutor was to firm up, as it were, the precise security 

15     arrangements going forward for witnesses who are not technically under 

16     the management of the Victims and Witnesses Unit for a longer duration 

17     than their testimony and immediate post-testimony period.  It was agreed 

18     that the Victims and Witnesses Unit is the section that must take care of 

19     security-related matters, and Witness 38 had had security concerns 

20     following his testimony when he had returned to his place of origin.  As 

21     a result, the OTP had also been engaged in the protection and 

22     security-related matters for this witness. 

23             I hope that helps. 

24             PRESIDING JUDGE FULFORD:  Thank you.  Any general observations, 

25     then, Maitre Mabille, in those circumstances? 
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 1             MS. MABILLE (interpretation):  Well, on that topic, no, but I 

 2     would like to think about this with my team and perhaps bring it up 

 3     again, but I do have another observation.  Can I do that now, your 

 4     Honour?  I'm awfully sorry that earlier on I directly looked at my 

 5     colleague over there and spoke to her. 

 6             PRESIDING JUDGE FULFORD:  I was speaking mostly 

 7     in jest, Maitre Mabille, it was not meant critically. 

 8             MS. MABILLE (interpretation):  Well, I'm somewhat concerned, and 

 9     I'm sorry I have to come back to this question of transcripts.  I'd 

10     like to draw the attention of the Chamber to three points.  First of all, 

11     the French transcription this afternoon was very poor indeed.  But what 

12     is more important and bothersome to me is that my colleague, 

13     Mr. Biju-Duval, earlier on put questions to the witness about 

14     Professor Ruhigwa and mentioned Professor Ruhigwa and Chief Kahwa.  I 

15     immediately had this checked and what I realized was that in the English 

16     transcription there was no mention of Chief Kahwa whereas in the French 

17     transcription his name was written in.  So this is a real issue for us 

18     because of course these elements that we use and at the end of the trial 

19     we wouldn't want this discussion to take place once again. 

20             Similarly, earlier on there was an exchange between the witness 

21     saying TLD had himself received a $100.000, and there was a difference 

22     between what you had on your English transcript and what we had on our 

23     French transcription since what we saw was that the witness said they had 

24     received a $100.000 rather than TLD receiving a $100.000.  So I do 

25     believe that these problems are substantial and could bring about some 
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 1     very serious difficulties in terms of good faith of both parties and as 

 2     such raise real difficulties. 

 3             Yesterday evening, we did what the Chamber asked us to do.  In 

 4     other words, one of the interns noted down the various problems there 

 5     were with the French translation, and yesterday evening at 9.00 we 

 6     received the corrected French transcript.  The problem is that when you 

 7     get it at 9.00, whereas Jean-Marie Biju-Duval had to be -- had to work on 

 8     the cross-examination, well, independently of the time consideration, the 

 9     work that we do not do is to check what is said in French and what is 

10     said on the English transcript.  We worked on the French transcript, but 

11     we don't do the same check for the English transcript, and so the two 

12     things I'm mentioning here, the reason I mention them is that when this 

13     happens there are difficulties. 

14             And the last issue that Caroline Buteau is kind enough to remind 

15     me about, which is also a concern, is that the French transcript, the 

16     corrected version means that the numbering of the pages is changed.  So 

17     we don't have the same pages on the correct transcript, which means that 

18     when we take our own notes, we take our notes relating to the 

19     non-corrected transcript, since we don't have the corrected one yet, and 

20     that later on, at the end of the trial, for instance, there will be a 

21     difficulty because what will we refer to?  Do we refer to what we said 

22     during the hearing because we are referring to the transcript that was 

23     not corrected or the corrected one? 

24             And to end on this subject, once again my assistant is saying to 

25     me that there is a difference of 30 pages, which is extremely large.  So 
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 1     I am, as I say, concerned, concerned that we should try to get a solution 

 2     that will avoid us bigger difficulties at a later stage.  Those were the 

 3     observations I wished to make, your Honour. 

 4             PRESIDING JUDGE FULFORD:  Taking the first and the last straight 

 5     away, Maitre Mabille, in relation to Witness 38 and 31, if there are any 

 6     further submissions on that point, could you raise them with us first 

 7     thing tomorrow morning?  If you don't, we'll assume that you don't, in 

 8     fact, have any opposition to Ms. Samson's proposal. 

 9             As regards the change in the -- the page numbering, I strongly 

10     suspect that that is a difficulty which is simply insoluble because when 

11     the corrections are made there are going to be, inevitably -- there's 

12     going to be an element of either extra words being added or some words 

13     being taken away.  The effect of that means that the line numbering and 

14     ultimately the page numbering alter. 

15             I'm happy to say that what I do with my own note is I recheck the 

16     page numbers once the edited version has been distributed so that in due 

17     course I will be able to refer to the final version rather than the 

18     earlier version.  I fear that is a job of work which we are all going to 

19     have to do, because at the end of the day we are clearly going to want to 

20     refer to the edited version rather than the version that we see in court. 

21     I'm afraid that's just an additional piece of work that everybody 

22     involved in the trial is going to have to do. 

23             As regards the central matter, I'm sorry to hear that there's 

24     been a particular problem with the French transcript this afternoon, 

25     because as I'd understood it, after the initial difficulties yesterday, 
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 1     the transcripts both in French and in English were very much better than 

 2     they have been hitherto, and again as I'd understood it, for this morning 

 3     the transcript again was -- appeared to be functioning at a reasonably 

 4     high level. 

 5             We will immediately have inquiries made as to whether there was a 

 6     particular difficulty this afternoon, and we are in any event in the 

 7     very, very near future going to deliver a decision as to how we feel that 

 8     this overall matter should be dealt with to try to resolve this well in 

 9     advance of the end of the trial. 

10             Before we leave the issue, Maitre Mabille, am I right in 

11     understanding that by the time you had received the edited transcript 

12     last night there were no significant transcription problems that you have 

13     identified, or is that assumption incorrect? 

14             MS. MABILLE (interpretation):  I'd like to refer to Caroline 

15     Buteau and Jean-Marie Biju-Duval.  They were the ones who checked this. 

16     Jean-Marie Biju-Duval says more or less.  That's what he says, more or 

17     less. 

18             MR. BIJU-DUVAL (interpretation):  Well, there's a clear 

19     improvement. 

20             PRESIDING JUDGE FULFORD:  Right.  So you're not prepared to say 

21     it's gold standard, but -- but on the other hand you're not bringing any 

22     significant problems to our attention.  Is that right, Mr. Biju-Duval? 

23     Now, I do see a nod of approval from Ms. Buteau.  Buteau, sorry. 

24             Right.  As far as the Prosecution are concerned, the standard of 

25     the transcript yesterday? 
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 1             MS. SAMSON:  Your Honour, the problems that the Prosecution sees 

 2     with the transcript is not that it -- the speed of the transcription is 

 3     wholly appropriate and it has improved, both the English and in French, 

 4     but there are often differences between what appears substantively in the 

 5     French transcript versus what is appearing substantively in the English 

 6     transcript, and for those of us who are able to follow both languages, 

 7     either listening to French and reading the English, for instance, there 

 8     are often bits that are missing.  I admit I did not check -- 

 9             PRESIDING JUDGE FULFORD:  Forgive me interrupting.  Forgive me 

10     interrupting.  I totally accept that happens as we're sitting in court 

11     watching the screens.  You won't be surprised to hear that the Judges are 

12     doing exactly the same things, and we notice what are sometimes some 

13     rather alarming differences.  The real point, as it seems to us, is 

14     whether or not those differences survive once the edited transcript has 

15     been distributed.  Now, do you know what the position is, Ms. Samson, 

16     certainly yesterday as regards the edited transcripts? 

17             MS. SAMSON:  No. 

18             PRESIDING JUDGE FULFORD:  I'm going to ask you, it doesn't 

19     necessarily have to be done tonight, but in the near future could someone 

20     from your team, and this is really just a spot check, could somebody from 

21     your team have a look at either all or part of yesterday, comparing the 

22     French with the English to see whether, and this is particularly whether 

23     differences you noted during the day are still appearing in the final 

24     version, because that, it seems to us, is the critical issue. 

25             MS. SAMSON:  Yes, your Honour.  We'll do that. 
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 1             PRESIDING JUDGE FULFORD:  Thank you.  Good. 

 2             Ms. Samson, I'm conscious, and this applies to all of us, that 

 3     sometimes we go into private session for a very good reason and then 

 4     questioning continues and we've all forgotten that we're still in private 

 5     session.  In fact, that's the position now.  It seems to me we need 

 6     something to remind us, and thoughts have occurred to me that either 

 7     there is something on the screen in fairly large letters that says 

 8     private session, public session, whatever it is, or something less 

 9     sophisticated than that, there are two lights in front of where the 

10     witness sits, one green, one red, so you just simply see it and remember. 

11             There have been a lot of comments about the fact that a 

12     substantial part of this trial is taking place, as it were, behind closed 

13     doors, and we must try to minimise that to the greatest extent possible. 

14             I don't want a solution now, but could this be the subject of 

15     some thought so that -- ah, I see the Court Officer wishes to say 

16     something. 

17             (Trial Chamber and Court Officer confer) 

18             PRESIDING JUDGE FULFORD:  The Court Officer has pointed out that 

19     on the live feed there are letters that appear in the right hand of the 

20     screen.  Now, if something like that could be transported into LiveNote 

21     or LegalCraft Transcend so that that in bold is up on our screen, then 

22     it may reduce the extent to which this happens.  So could there be some 

23     constructive thinking on this?  We'd be grateful if you would do so. 

24             Anything else, Ms. Samson? 

25             MS. SAMSON:  No, your Honour. 
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 1             PRESIDING JUDGE FULFORD:  Maitre Mabille?  No. 

 2             Then tomorrow we'll have the witness brought to court at the 

 3     usual time, but we will begin the day with, what I hope will not take too 

 4     long, but a fairly rapid investigation of the documents which -- or some 

 5     of the documents which form part of the bar table application. 

 6             I think in the main there's no reason why that debate should take 

 7     place in closed session, is there?  These are documents that you want to 

 8     rely on, and you want to rely on publicly, I think, Ms. Samson, isn't 

 9     that right? 

10             MS. SAMSON:  Yes, your Honour, that's correct. 

11             PRESIDING JUDGE FULFORD:  Good.  And protective measures for 

12     Witness 24, are there anything unusual about the requests that are made? 

13             MS. SAMSON:  No.  No.  This witness is not in the protection 

14     programme.  There is no current order for protections, and the latest 

15     information from the Victims and Witnesses Unit is that he's not 

16     requesting any further protections. 

17             PRESIDING JUDGE FULFORD:  At all. 

18             MS. SAMSON:  At all. 

19             PRESIDING JUDGE FULFORD:  Thank you.  Thank you all for your 

20     attendance.  We sit again at 9.30 tomorrow morning. 

21             COURT USHER:  All rise. 

22             The hearing ends at 4.39 p.m. 

23   RECLASSIFICATION REPORT 

24  Pursuant to Trail Chamber I’s email instruction dated 8 December 2011, the 

25 transcript is reclassified as public after the indicated redactions have been 
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1  implemented as ordered by the Chamber. All private and closed sessions (*) 

2  are now available to the public with the exception of the portions of the 

3  transcript that have been redacted. 
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