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Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

International Criminal Court

Trial Chamber I

Situation: Democratic Republic of the Congo

In the case of The Prosecutor v. Thomas Lubanga Dyilo -

ICC-01/04-01/06

Presided by Stephanie Godart, Legal Adviser to the Trial Division

Deposition of Witness DRC-OTP-WWWW-0582 (Continuing)

Wednesday, 17 November 2010

*(The deposition continues in closed session at 9.29 a.m.) Reclassified as open session
(The witness enters the courtroom)

WITNESS: DRC-OTP-WWWW-0582 (On former oath)

(The witness speaks French)

MS GODART: (Interpretation) Good morning.

THE WITNESS: (Interpretation) Good morning, President.

MS GODART (interpretation): The Office of the Prosecutor is going to continue with
its questions and I think it is going to finish this morning some time. Madam
Bensouda, you have the floor.

MS BENSOUDA: Thank you.

QUESTIONED BY MS BENSOUDA: (Continuing)

Q. Good morning, Mr Witness.

A.  (Speaks English) Good morning.

Q. Ithink we stopped yesterday after you addressed the security challenges and
the logistical challenges and you also explained the difference between the screenings
and the interviews. I will ask you additional questions this morning on that, but first
of all I want us to just go back on the documents that I attempted to show you and ask
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Witness: DRC-OTP-WWWW-0582

you a few questions about challenges relating to intermediaries. Ibelieve you have
the documents with you now.

Madam Presiding Officer, I'm talking about DRC-OTP-0232-0276 and
DRC-OTP-0233-0176 -- 0179.

Mr Witness, do you remember?

A.  (Speaks English) I need to read it again. Pardon. (Interpretation) Yes,Ido
remember it of course, furthermore because I had communication thereof recently

I think via the Defence. So, yes, I do know this document or these documents
because there are two of them.

Q.  Yes, there are two documents. Maybe, first of all, I ask you do you remember
(Redacted) who has been referred to by his code 316 and (Redacted) also

referred to by his code 143? Do you remember them?

A. (Redacted) and (Redacted) were intermediaries, (Redacted), were
intermediaries of the investigation team for the DRC. They were among the
intermediaries.

Q. Now, referring to these two documents, do you recall this incident?

A. Iremember this incident, yes. Perfectly would be too much to say, but I do
remember it, yes.

Q. Do you recall how the office dealt with this incident?

A. Infact, there were several different levels of management with regards to this
incident, and through this incident there was above all a lot of discussion subsequent
to it with regards to the way in which one should deal with intermediaries.

When I said that there were several different levels of management of the incident, I
say this because as the document indicates two investigators - female

investigators - had difficulties where it concerns (Redacted),
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but in particular (Redacted), to the extent if my memory serves me well, I haven't read
the document entirely, but if my memory serves me well (Redacted) claimed to

them that three children who could have been witnesses had been interviewed by the
Congolese police services, if my memory serves me well. However it turned out
after investigations that were carried out by the two female investigators that this was
not exactly how this went, and beyond the incident I mean I can go back to that of
course but there was also the issue of relations between intermediaries, relations
between investigator and intermediary, relations between investigator and ultimately
relations between the witnesses which are the most important for us and our situation
and the way in which the investigations were carried out which we were dealing with,
and why I say this is because the incident that -- well, it wasn't dealt with lightly to
the extent that you did not communicate the third document, but I think it was the
third document in which you can see that the way in which the information was
provided or disseminated the investigators' report is addressed directly to the person
responsible for the investigations and to the Prosecutor responsible for the situation
in the Congo.

The reason I say this is because it does show that the incident had been considered as
important and serious to the extent that the investigators in their open report refer to
the Prosecutor Ekkehard Withopf, who was the prosecutor responsible for the case at
the time and Michel De Smedt under my visa, as well, and I'm not trying to get out of
this here, but with regards to the consequence of this different -- or this difficult
relationship there was that they had with regards to these intermediaries related to
this incident, but I will go back to that particular point.

I think I pointed out or at least I had the feeling that an intermediary -- well, an
intermediary is a human being who has their own way of seeing things and, therefore,
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they should be -- well, I don't like this particular word but I can't find a better one,
they have to be, yes, "dealt" with, they have to be worked with in a way which is
extremely prudent and I indicated yesterday I think that I think that somebody such
as Nicolas Sebire who's a former policeman who has worked with indicators and
informers is able to work with these people and in particular as is the case of (Redacted)
(Redacted) somebody who we knew that he himself came from the (Redacted)
(Redacted)

I therefore always had considered that only Nicolas should deal with(Redacted) in
particular and that Nicolas himself wished that this be the case. While this is
something I'd like to stress, while saying that I was systematically informed of the
interviews that there were between Nicolas and (Redacted) and, secondly, Michel De
Smedt and often Luis Moreno-Ocampo were completely informed of what -- of the
information that (Redacted) passed on to us.

The chain of command was perhaps sometimes surprising, but it did have the merit
of being very short. The reason I say this is because the difficulty was that in certain
missions the investigators were often obliged to take up contact with intermediaries
who were not those with whom they usually worked. This meant that the relation
between the investigator and intermediary could sometimes become complicated. If
the relation didn't work, there would be difficulties.

This was not the case at all with (Redacted). However, with (Redacted) he

had been identified from the start by an investigator who had left very quickly the
service, but who had worked on the issue with the United Nations. He had worked
on the issue of (Redacted) and I think he'd helped

draft a report so he had been taken on by the Office of the Prosecutor and he therefore
introduced (Redacted) to Nicolas who became the agent he dealt with.
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Now, (Redacted) is a typical example of (Redacted), who

met the female investigators as (Redacted) he had excellent relations

with them and made it possible for the female investigators who were specifically
able to do this work to identify several children who could come and testify.

So just in the origin of the way in which everybody was identified and in the way in
which they worked with our team, we could see that -- or you could see the error at a
certain time that was linking them and that's how they could end up with clashes
with the investigation team, but -- or at least when it came to affirming their own
importance each for their own part. Here you won't hear me say that one or the
other was right.

In the incident which is mentioned, it is clear that the female investigators considered
that (Redacted) had lied and had decided to trust (Redacted) more. The fact that the
main report was immediately transferred to the head of investigations also shows that
there was a debate within the team and that this issue was too important for it to stay
at the team level. This took us to redefining the attributions allocated to each person
and I think I remember, but I'm concerned about my memory, but I think I remember
that this incident made it possible to clarify the contacts of the intermediaries with the
investigators and this meant that in theory (Redacted) should no longer have as an
interlocutor just Nicolas, or myself.

However, (Redacted) continued to have relations with the rest of the team.

THE INTERPRETER: Correction. (Redacted) should only have myself or Nicolas as
an interlocutor.

THE WITNESS: (Interpretation) This is a story about men and women who're
working together, who have difficulties and for which the Office of the Prosecutor has
had to try to reconstruct something.
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Behind all that, there is of course the witnesses, and the witnesses are particularly
fragile because you are talking about young people here and this is the reason why
more than carrying out investigations to find who had said what, or distorted the
reality somewhat, my wish was rather to make progress, and in that I had
authorisation to do that because it was sufficiently serious to have the authorisation of
Michel De Smedt and Luis to continue to work with each of them, or all of them.

I think I can say that thereafter, (Redacted) at the time -- well, at the time I was still in
my functions. (Redacted) no longer had a link with other investigations other than
Nicolas, and this was something we were satisfied with greatly. 1had the
opportunity, particularly in the last months, to join or to communicate with (Redacted)
by telephone on several occasions in order to ask questions with regards to the
security situation, with regards to certain items of information and I was always
impressed with the quality of the information that he provided, to the extent that
putting it together with other information, it did show that it was entirely credible.

If there was an error, therefore, to the extent that investigators had called upon
(Redacted) with regards to an area that was obviously not his, which had given rise to
this incident, then I still think that (Redacted) was, in himself, a resource person who
was very important, but who had to be managed in a different way than the
management of (Redacted)

The profile, the profiles were not the same. Iwould repeat that.

The only lesson that we have been able to draw from it is that the error was corrected,
as far as I am concerned. This does also illustrate, however, the positioning of
everyone within the Office of the Prosecutor to the extent that the investigators
considered that the only people responsible for this type of incident were not the team
leader at all but, quite on the contrary, the representatives of Prosecution and the
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head of investigations.

This illustrates the climate in which the investigative work was carried out and the
fact that, as I indicated in the description of my activities at the start of the hearing, if
anything I had the feeling that I was a team leader in the first months, this type of
incident, and the manner in which it was managed, does perfectly show that I had
completely changed functions within or over these months and that I had become an
expert, in inverted commas, in security for witnesses, but where it concerned the
development itself of the investigation, and possible prosecution, this came directly
under the Prosecutor responsible for the trial.

I don't know if I've answered all your questions.

Q. Thank you, Mr Witness. Just a moment, Madam Presiding Officer.

THE WITNESS: (Interpretation) Madam President, could I add something?

MS GODART: (Interpretation) If you could wait. Madam Bensouda, the witness
would like to add something to what he has said.

MS BENSOUDA:

Q. Please go ahead.

A.  Yes. When Ire-read the document which is dated January 2006, the confusion
with regards to the objectives is sufficiently clear such that even now I did not note
that the incident concerned the team which at the time was dealing with the FNI and
the FRPL

What I mean by this is that the investigations division at a particular time made a
distinction, divided up the first investigation team into two investigation teams,
directed by two different team leaders. At the time, therefore, I was responsible for
the UPC dossier. Mr Lubanga had already been transferred to The Hague and he
therefore -- and there was therefore another team dealing with the FNI/FRPI case.
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What I just want to say, or what I mean by that quite simply, is that there was such a
degree of confusion that I was not the team leader of this investigative team even if,
as I indicated, the incident which is mentioned went through myself in order to reach
the head of investigations. Ijust wanted to add that after re-reading the text.

Q. Very well; thank you for that. In your response you also said that you
contacted (Redacted) in the last months. Do you mean in 2007 before you left or --
A. 1did contact (Redacted) on several occasions until I left in June 2007, within the
framework which I have already mentioned, which was the framework of searching
for information with regards to the security of our witnesses.

I mention that in order to clarify the fact that I did not question (Redacted) with
regards to issues of witnesses, or witness problems, or if I did ask him questions it
was with regards to witnesses that he knew and only to find out if they were still
alive, or if they had any particular difficulties which I had to be aware of. I therefore
contacted him within the framework of witness protection.

Q.  You also say that --

THE INTERPRETER: Microphone, please.

MS BENSOUDA:

Q. You are also saying that when (Redacted) was asked in this particular incident to
act beyond his profile, and you also say that he had a different profile from (Redacted)
what -- what do you mean?

A.  What I mean by that, or what I want to say, is that we distinguished between
the witnesses who generally would describe a situation, a crime, who were the
victims thereof, and then other witnesses, who were witnesses who were perhaps
sometimes even suspects in the sense that they were members of the organisation we
were interested in, who were being questioned with regards to their direct activities.
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When I say that (Redacted) was not in his place, when it was about crime base
witnesses, he was a lot more at ease where it concerned the description of the
political/military apparatus of the militia.

On the other hand, (Redacted) was certainly at ease where it concerned victims, or
children, and it was in this sense that I say that (Redacted) was involved in an
erroneous way in the management of these children for whom I think that (Redacted)
was perfectly able to act.

MS BENSOUDA: Madam Presiding Officer, I want to refer the witness to
DRC-OTP-0233-0525. Ihave copies. Madam Presiding Officer, may I continue?
MS GODART: Yes, of course.

MS BENSOUDA: Thank you.

Q.  Mr Witness, I would like you to take a look at page 3, the last paragraph on
page 3. Do you recall this?

A. AsIhave told you, this is the document that was addressed directly to the head
of investigations and the Prosecutor responsible for the case and, as you have said, in
the last paragraph of page 3 it mentions the fact that questions were once again asked
to (Redacted) and (Redacted) in order to clarify that incident.

Q. Inyour earlier response you referred to a memo. Is this the document you
were referring to?

A.  Yes, thatis correct. That is the memo that I had been talking about.

Q. Thank you, Mr Witness. I am now going to move on to other issues. And
going back to the languages, the languages that we used to conduct interviews, what
languages were these that we used to conduct interviews and, yes, what languages
were these?

A.  The intermediaries also played the role before every contact of informing us on
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the language that would be used during the interview. The intermediaries spoke
French and even English but, obviously, most of the witnesses, including the children,
victims and also members of the political and military institutions, used different
languages.

I am not even saying that they were speaking in Lingala and Safari, or sorry, in
Swahili, but the fact is that they mostly spoke very local languages, or even languages
from neighbouring countries, such as Kenya and Rwanda. For the screenings, taking
into account the nature of the interviews, which were very brief interviews for the
purpose of identifying interesting witnesses, it happened that those interviews took
place in French and even in English. However, when there was an interview, there
was also an interpreter who assisted in all ways possible in the interview.

Q. Given that they spoke, the witnesses spoke all these different languages, which
obviously the investigators did not speak and that you had to use interpretation, did
it pose particular challenges for you?

A. Yes. Insofar as our interpreters were not immediately available when we
began contacts with those witnesses, the usefulness of the discussion that we could
have with the witnesses was the result of the presence of interpreters so, as soon as
we had interpreters, we could deal with certain issues. I would like to add that this
issue of interpreters was a serious one for witnesses who were, for example, minors or
who had participated in military operations.

On the other hand, as you moved up the command of military groups, particularly
the UPC, there were people who spoke French very well and even English. Some of
them had received training in other countries, particularly Anglophone countries
such as Uganda. Others had received training in Rwanda, which was a Francophone
country. So, from that context, we did not have a problem of understanding but, if a
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witness wished to have the assistance of an interpreter in the language or his or her
choice, we will make sure to provide that possibility.

Q. Yesterday you talked about cultural differences between the intermediaries and
I think senior investigators. Did you have similar problems - cultural

differences - between the investigators, for example, and the witnesses when
statements were taken?

A.  There also, there are differences that have to be pointed out. The female
investigators of the service were quite capable of interviewing witnesses considered
as fragile and they did it very well, as a matter of fact. Some of them had worked in
NGOs and had already had to deal with those types of distressful situations. I was
impressed by their ability to secure the trust of the minors and be able to take the
most complete and useful testimony possible.

Similarly, when it came to interviewing senior or middle level officers initially, in any
case, I was fortunate enough to have an investigator who had a military background
and who was particularly qualified to interview those officers in very technical
domains. That same investigator could then subsequently prepare specific
descriptions of the orders of battle of the military groups, which the female
investigators that I have mentioned would never have been able to do.

Furthermore, regarding the investigator with a military background, I never asked
him to go and interview children. Not that he was incapable of doing that, but
simply because the resources at our disposal had to be assigned, according to the
categories of people that we needed to meet.

When I said that there were cultural differences, I believe that we lacked investigators
with police or military backgrounds.

The ability to interview children became useful only from the time that the Prosecutor
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decided to focus on the issue of children, and at that time the presence of those female
investigators was particularly appropriate.

On the other hand, when it came to the initial contacts that we had made in the first
investigation, we had to establish a certain degree of credibility; that is, in respect of
the political and military leaders of the militia groups and that credibility, as I have
already mentioned, could more or better be established by experienced investigators.
I do remember a village chief that I met in Bunia and who expressed to me his dismay
at having been contacted by a female investigator. He explained to me at that time
that, from the point of view of his subjects and the members or the population of his
village, the fact that he was being interviewed by a young woman was not
well-received. It meant that his status as the chief of the village was not being
respected. This is why I am saying that there were cultural differences which had to
be dealt with.

Q. Thank you. Now I am moving on to a different area and just to learn from you
whether the investigators would -- what would they tell the witnesses about meeting
with us? In other words, did -- were they allowed, were the witnesses allowed to
discuss their meetings, our meetings, with them with others?

A.  In the security guidelines, or instructions given to the witnesses, it was clearly
stated that in their own interest they should never mention their interviews with
investigators of the Court, or at least speak of them as little as possible. The
precautions that were taken upstream and the very discreet locations at which the
interviews were conducted and also the context that the witness could observe; that is,
when they were travelling in a vehicle, they were hidden or concealed under a
blanket. So, a certain number of measures were taken so that they could not be seen
by the public. So, all these led them to understand that it was not in their interest to
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reveal to anyone their presence at the ICC.

Nevertheless, I have no illusions at all, because secrets are quite often shared,
particularly amongst minors. I seriously doubt that they did not speak amongst
themselves or with other people, that is, particularly members of their families. The
role of the intermediaries was once again to remind those witnesses about those
security measures even after their interviews.

In respect of the military witnesses, witnesses who were suspects, they had a very
precise idea about their security and they perfectly knew what they had to do about
it.

Q. Inorder to protect them and other issues of security, were they ever given cover
stories, for example?

A. Idonotrecall particularly, but I think the answer is yes. However, it was not
the type of cover story that one would normally think about. This was simply a
scenario that each investigator would envisage at the time to make the contact as
credible as possible, but there was no prior discussion about the cover story that
would be used. [left it to each investigator and the intermediary to determine
together whether this was necessary and how far they could go. We didn’t need to
invent... I believe that, in that case, also the witnesses also had their way of managing
their own security. I do remember that the witnesses, the witnesses at the lower
level, were fully aware of the risks they were taking by discussing with us. All they
wanted was that we should be responsible for at least part of their burden. They
knew fully well that from the moment we left, it would be up to them to manage their
own security on a daily basis. What they wished and what they told us is that we
should assume our own share of the responsibility and we should do so properly.

Q. What about accommodation? And this is just in general terms: Where would
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they be accommodated, the witnesses?

A. Aslong as we did not have a proper office, and as I believe I have already told
you this, just in the same way that we had to find lodgings for investigators, we also
needed to find a place to lodge for the witnesses, particularly since the interviews
could last more than one day. Iknow that for the children the issue was somewhat
different. Iremember that most of them had families in Bunia and they would go
back home in the evenings, whereas, quite obviously, the issue was different from the
suspects because we had to rent a house for them. We also provided for the
interpreters, the investigators, the representatives of the Prosecutor, and the suspects
as well as their counsel, if they needed one. It all depended on the specific situation
of the witness.

Q. Were witnesses paid money to answer our questions?

A. Absolutely not. If witnesses received money, it was simply to compensate
them for the expenses incurred for their transportation. The principle was to pay for
their transportation costs, as well as for their meals for the day and their
communication charges, where applicable, and this was all done, as I have already
mentioned, on a fixed basis; that is, we paid fixed amounts because it was always
difficult to have a clear idea of what it would cost to be transported by bike from one
village to Bunia and back.

If the person was staying at a hotel, because there were hotels, or with a family, we
also paid them an allowance to cover his or her expenses. As I believe I have already
said, our concern was mainly not to be perceived as an institution that paid
extravagant amounts to witnesses and promised payments to them in exchange for
testimony. We believe that we gave them basically what they were expected to
receive for their expenses.
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It is very delicate, because one villager can tell you, "You have given them too much
money," and another one would say that it was normal. The intermediary, (Redacted)
(Redacted), for example, was always able to tell us, or to give us an idea, on how
much we can give a person on the basis of his or her travel or airtime expenses.
Sometimes we gave telephones to those witnesses and they had to be given money for
purchasing airtime. Often we had documents and it could be confirmed that
such-and-such an amount of airtime cost so many dollars. We bought airtime
ourselves, so we knew how much it cost. So, our way of feeding ourselves or lodging
ourselves is not the same as theirs, so we needed the intermediaries to better
understand the compensation or allowances that we needed to pay to them.

Q. Mr Witness, I'm going to go back to perhaps some of the questions you've
answered already, and I'm sorry if I'm asking you again. Ijust wanted some
specifics. Were the intermediaries tasked to discuss the substance of the case with
the witnesses?

A. No, it was all the more difficult for them to discuss the substance because they
were not aware of it. We never, to my knowledge, gave them any information there.
Personally, and I can speak on behalf of the investigators, the substance was too
complicated to discuss with anyone who was not a member of the investigations
division. AsIhave already pointed out, the difference in objectives and the
variation of objectives led to a situation where many intermediaries no longer sought
to find out what we were doing. They were simply doing their job. Quite
obviously, they knew their witnesses and quite often their backgrounds. That is
how they had been introduced. But the specific questions that we asked and that is
the substance was -- or, rather, were never made known to the intermediaries.

Q. And were they normally present during screening, or during interview?
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A. Not having been present in all the screenings and interviews it is difficult for me
to answer, but I can give you an immediate answer. They were not authorised to
take part in those screenings or interviews and that is consistent with what I told you
previously.

Irrespective of the questions that we put to the witnesses during the screenings and
interviews in which I was a participant, it was out of the question for the
intermediaries to be present. Iknow at the same time I am not sure how many
thousands of documents were prepared at the time, but even in their position, there
was (Redacted), because he was the third. For example, even those ones were not
authorised to participate in screenings and interviews, so I prefer to tell

you my answer is no.

Q. Thank you for that. And once a witness is screened and a decision is to be
taken to further interview the witness, would they take part in that decision-making?
A.  The intermediary?

Q. Yes.

A. No, absolutely not. The person who took the decision was the representative
of the Prosecutor, that is to say from the prosecution division. On the basis of the
screening, the decision was taken here as to whether to proceed with an interview or
not. Particularly when it was an interview of a suspect, it was not up to the
intermediary to take any decision at all. No, I strongly submit that it was here that
decisions were taken regarding interviews, because even the investigators did not
have that power, because only the representatives of the Prosecutor knew what the
perspective of the trial was.

Q.  Mr Witness, I'm sorry if some of these questions sound absurd. We just need
to get the information from you, that's why, and I'm going to ask a similar question:

17.11.2010 Page 16



|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 17/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

Once an interview has been taken of a witness, did the intermediary form part of a
decision to call that witness to testify?

A. I believe I have answered your question. I think that was my interpretation
of your last question, but I will repeat. To my knowledge, no intermediary could
participate in the decision-making process with investigators, which I repeat once
again was the full responsibility of the prosecutions division of the OTP.

Q. And to your knowledge, did the office or any member of the office ever ask
them - the intermediaries - to tell the potential witness to lie to the investigators
during their interview, or even in court, to your knowledge?

A. SoifIunderstand the question well, the Office of the Prosecutor would have
asked intermediaries to lie during the interview? And I'm sure that the question has
a sense, I imagine at least. I'm going to reply very sincerely and clearly, no. I'm
even careful with regards to my answer, because I'll have to check whether the
question should have the answer, no. It was so complicated as it was put. No, I
don't think that that is in the culture of the investigators that I know and who I greatly
appreciated, to ask intermediaries to lie to the investigators who would have asked
questions to witnesses if I've understood the sense of the question.

Q. Yes, and I'm going to ask a similar one, which is that whilst you were working
for the office were you ever made aware of information that would show that an
intermediary would have asked a witness to lie to the investigators during their
screening, or during their interviews or even during their testimony in court?

A. Tam waiting five seconds to reply clearly. No, I've never heard anyone speak
about anything in that sense and, if you're referring to (Redacted) or to

all the intermediaries that I knew, the quality of their work was linked to the fact that
they behaved certainly as far as I was concerned in a sufficiently correct way for the
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information that we could obtain via them was valid, but it was out of the question to
ask anyone to lie during the interviews.

Q. Thank you, Mr Witness. Ijust have a few more questions and it's specifically
on Witness 143 and Witness 316; (Redacted).

A.  Okay.

Q. Do you remember who introduced them to us?

A. IthinkIindicated a few minutes ago where it concerned (Redacted) amongst us
at the start there was a former member of the United Nations team who had worked
on the request I think of the Security Council on (Redacted)

which was taking place there.

As he had an excellent knowledge of the region and knew a lot of people there, he
was put into the investigation team for a few months, and it was on this occasion that
he introduced to Nicolas -- well, this person had a police background. There was a
degree of complicity between them in that sense, so he introduced (Redacted) as
somebody who would seem to have interesting information.

Nicolas, therefore, met (Redacted), I don't know exactly when, and there was a
working relationship that started to grow and I'm aware of the incidents and I know
that it was difficult, but I would like to say that from my point of view - and here I'm
talking about my perspective of somebody who wasn't working on the investigation
as such, but worked a lot on security of witnesses - the information that (Redacted)
provided at this time was useful and interesting.

On the other hand, you had (Redacted) who I think I said was (Redacted)

and who had -- I don't know under what conditions, but he -- I no longer remember,
but he must have introduced himself to us -- but it was Alice who was an investigator
who worked a lot with him and who was a sort of preferred interlocutor and that is
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how we met, but I have to say that each time myself I met these two intermediaries
and it was agreed each time that their basic interlocutor or the main interlocutor was
Nicolas for one and the other was Alice.

Q. Did they provide you with CVs or other documents for you to be able to verify
their backgrounds?

A.  No, no, because for one the issue was initially based on the value of the
information given and it turned out that very quickly - and here I'm talking about
(Redacted) - the information that was provided to us was confirmed and it made it
possible for us to advance in our knowledge of the case.

As he came from (Redacted)

(Redacted), but obviously this was part of the work relating to informers. I

am using the word informer, somebody who gives information. There is a colouring
to this information. Of course it has an bias. We're very lucid about that, or at least
I always had the feeling, and perhaps even the certainty that Nicolas was perfectly
clear on that with regards to the way the information was coming to us, but Nicolas'
intelligence and know-how was to have other sources of information and to check if
there was a degree of manipulation on the part of (Redacted), because behind the
questions that you ask I know that there is this problem: Have we been manipulated
by our intermediaries?

There I would go back to the conditions from the very start with the management of
these intermediaries. It was, certainly where it concerned (Redacted), here we're
talking about somebody whose knowledge justified the fact that he would be dealt
with by an experienced investigator, preferably a policeman. In the same way, (Redacted)
with his activist and human rights side, who had a remarkable knowledge of Bunia
and the constraints there, he had knowledge -- well, we had no knowledge about the
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political/military apparatus of the UPC. He didn't even try to know, that was not his
work. In fact, he was more interested in victims.

So I did not ask (Redacted) for his CV. When it comes to the contract that we had
with them, this was concluded much after, and from then, yes, we started to be
interested in them somewhat more because there was a will to work together in a
contractual way. So at that time CVs circulated, there was additional information;
but when it comes to manipulation, when it comes to (Redacted) I shouldn't describe
them as sort of opposites.

I remember (Redacted), these were both (Redacted), their

relationship was not so happy. One of them accused the other of wanting to poison
him. We had to solve this problem in the field between them, in the same way as
discussions took place to tell them to stop this type of childlike behaviour, but
everybody was very lucid, clear. Everybody has to take their own place within this
type of collaboration.

The intermediaries know that some of their credibility comes from the fact that they
work with foreign agencies, and we have every interest in maintaining collaboration
with them because we need them. I think that the incident that you mentioned at a
particular time does illustrate the time when we were going into who was
manipulating whom.

When you control possible manipulation, I don't see any problem with it happening,
and Nicolas did control (Redacted) very well in the same way as (Redacted),
because these were two of our contractors, who were supervised by Alice.

THE INTERPRETER: And the interpreter states that supervision would be better
than control for the previous references.

MS BENSOUDA: Idon't have any further questions. Thank you, Mr Witness.
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MS GODART: Thank you, Ms Bensouda. I will now ask the legal representatives
for the victims whether they wish to put questions to the witness.

MS BAPITA: (Interpretation) Madam President, having followed the
examination-in-chief of the Prosecutor, I have no further questions to put to the
witness.

MS GODART: (Interpretation) Thank you, Counsel Bapita. Representative of the
OPCV present?

MR SUPRUN: (Interpretation) I do have a certain number of questions to ask
answer to the witness.

Q.  Witness, good morning.

A.  Good morning.

Q. My name is Dimitri Suprun. Irepresent a certain number of victims
participating in this case.

THE INTERPRETER: The interpreter would ask him to slow down.

QUESTIONED BY THE LEGAL REPRESENTATIVE OF THE VICTIMS

MR SUPRUN: (Interpretation)

Q. Thave some questions to ask concerning the interests of my client. You have
spoken about three intermediaries who were working on investigations in this case.
Could you state what the role was of the intermediary (Redacted) in these
investigations?

A. Iwould like to state immediately that I spoke about three intermediaries, among
others. (Redacted) had identified, at the time at least when I was in my functions, he
had identified a certain number of children, I say children because at the time when
they could have acted they were children. Legally, it doesn't necessarily mean
anything, but they were more than minors, they were under 15, according to their
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statement that is, so (Redacted) introduced to us a certain number of these children.
Thereafter, as a task, he had to keep up contact with these witnesses in such a way
that if they were in danger we would know about that very quickly, given the
importance that he acquired as, or that was acquired as a basis for our investigation,
so his work consisted of informing us of their state of health, of the difficulties that
they might have and, at the request of representing them, if that appeared to be
necessary.

In addition to that, (Redacted) was also subject to -- well, I could call him myself to
also talk, to ask what the security situation was in Bunia.

Q.  Witness, you have just said that the main interlocutor, (Redacted), was, or

the main interlocutor with (Redacted) was Alice. You personally, were you in
contact with this intermediary, and what was the scope of this contact?

A. Iconfirm that Alice was the preferred interlocutor with (Redacted), taking into
account that she had carried out most of the interviews of these child soldiers, and
that she was constantly linked to (Redacted) for the management of these interviews.
On my side I had worked with (Redacted) either to act as a relay when I was in the
tield for the requests on the part of Alice, or to solve a certain number of material
matters for (Redacted) financial matters as well, and finally, as I also said, (Redacted) helped
me to better understand what he could know with regards to the security situation in Bunia.
If possibly he wanted to speak about particular threats with regards to particular
witnesses, he would point that out to me, and I would see how that had to be dealt
with. If the witness needed care, then he ensured that he would go and get that
person from the village. He would transfer that person to the hospital and then he
would -- there would be a follow-up of the -- he would follow up the medical aspects
and then I am just giving a few examples to show the scope of the work that (Redacted)
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was carrying out, for which I would say that Alice was in the first line, and myself
came -- I came in second place.

Q. Witness, do you know or do you remember criteria which were used by (Redacted)
(Redacted) with a view to identifying and selecting children with a view to
introducing them to the Office of the Prosecutor?

A. Iwant to say that I no longer remember because his view was not asked for on
this issue. What we did ask him was not to say -- it wasn't up to him to say the
criteria regarding who was a good witness or not. We inversed that problem. That
is to say, it was up to us. We had to ask to (Redacted) if he knew people who had been
a member of the militia.

I think I remember that (Redacted) had proposed more names or more people that he
remembered then who we eventually identified as people who could be met, but you
shouldn't invert the system of functioning, even if it might give them more
importance, but it was above all the investigators who knew exactly what they
wanted, and they could see that (Redacted) had a certain degree of competence in that
domain. He mentioned it.

They restated their request such that (Redacted) would bring children, and they
would be introduced, and then we would see if they were as interesting as that, but it
wasn't up to (Redacted) to determine anything from that point of view.

Q. Very well. Could you specify what criteria were given to (Redacted) with
regards to selecting children? What instructions came from the Office of the
Prosecutor? What instructions were given to (Redacted) from the Office of the
Prosecutor?

A.  It's still interesting to see how afterwards, one tries to organise something that
wasn't actually organised. What do I mean by that? What I mean is that to think
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that we had some kind of table with questions, or even reading to propose to the
intermediaries in a formal way and it was -- had been drawn up, this is really far from
the reality.

The reality was that, as I have already said, but I am going to say it again if necessary,
in these first months the objectives were not precise, or not stated precisely. Why?
Because we collect information, we gather information. We gather it and we are
open to any suggestions, proposals, in accordance with the documentation that we
receive.

We did not come to Ituri saying "Oh, we absolutely have to see (Redacted). He is
going to give us five child soldiers. He will make it possible for us to have a quick
project and then we will go." When we arrived in Ituri, and I think this is something
that I indicated at the start of my testimony, we had some ideas with regard to the
militia structure and political/military structure that there was at the time but, as far
as most of us were concerned, and in light of what the analysts gave us as material,
the investigations were going to deal with acts such as massacres where a certain
number of persons were killed.

That's what people spoke about. Furthermore, it was the case that thanks to (Redacted)
and probably I think thanks to others, I am not sure that (Redacted) is the only person,
I also think that it was thanks to investigators of the United Nations, who had worked
previously on this issue and who had alerted the Office of the Prosecutor with regard
to the fact that during this fighting the belligerents had used, in a systematic way,
children under the age of 15, and it was taking into account this information that was
brought to us subsequently that the decision that was taken here, to go more into this
particular aspect of the acts of violence that were committed, it is quite probable that
at the time we already knew (Redacted) who would have perhaps given us other
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information, other witnesses, and it's probable that people from the United Nations
would say, "Ask (Redacted) He knew children and he knows where certain witnesses
are who would like to talk to you."

So when you ask me if there were criteria, particular criteria, no, of course not. It
was exactly because we were open to all new information that we didn't have criteria
which would reduce this search for information. We had -- we listened, we
observed, as far as we could, what was seen, done, commented on during the
previous months.

Q.  The former child soldiers who were introduced by (Redacted) to the Office of
the Prosecutor, from which armed group did they come?

A.  They all came from -- well, I know there was another name, but UPC/FRPC. So
you had the military apparatus of the UPC in which these children had been recruited,
into which these children had been recruited.

Q. And in what age group were the former child soldiers who had been introduced
by (Redacted) to the Office of the Prosecutor?

A. (Redacted). He therefore had read the Rome

Statute, like everyone else. He knew, as we do, that we were looking for children
whose age at the time the acts were committed was under the age of 15. So you
didn't have to be a clairvoyant to understand that we were looking for children who
had obviously that age at that time with the limits that, for example, determining the
age was not easy and maybe that's something we'll end up coming back to.

Q. Witness, do you know or do you remember the scope of the interaction of (Redacted)
(Redacted) with the children with a view to their presentation to the Office of the
Prosecutor?

A. I'mabitannoyed. Ididn't understand what you mean by the scope of the
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interaction. Iam a bit bothered by that.

Q.  What I mean by that is, in what way did (Redacted) seek to identify the children
with a view to their presentation to the Office of the Prosecutor, according to your
memory?

A. Idon't have anything to say. A lot of the time he identified them before we
asked him the question. Idon't know to what extent he himself had carried out
identification before. It's difficult for me to answer that question, because as I
indicated I always met (Redacted) in second place. It was rather Alice or others - she
wasn't alone at that time - who met (Redacted) the first times. So, where it concerns
the issue of the way in which he himself had identified the children, I don't have a
particular answer to give you in this regard.

MR SUPRUN: (Interpretation) Madam President, I have certain more -- some more
questions, but I'll come back to them after the break.

MS GODART: (Interpretation) We will have the break now and we will be back at
11.30. Thank you.

(The witness stands down)

(Recess taken at 11.0 a.m.)

*(Upon resuming in closed session at 11.30 a.m.) Reclassified as open session

(The witness enters the courtroom)

MS GODART: (Interpretation) You can continue, Mr Suprun.

MR SUPRUN: (Interpretation)  Thank you.

Q. Mr Witness, did the OTP ask (Redacted) to provide any documents concerning
children that were considered as child soldiers?

A. Ibelieve, yes. Ibelieve the answer is, yes, because he was in the best position
to possibly obtain any documents that could have been of interest to us, and which
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concerned children, so he could serve as an intermediary when it came to securing
documents for us. Ibelieve you were referring to the documents that were obtained
on the civil status of the children. I'm not surprised by that question, because I saw
it in the file given to me by the Defence and I believe I remember, and it is quite
difficult for me to state that because there are documents that are clearer on this issue,
but I do remember that I, or that we asked the children or their legal guardians to
provide us with the documents, the civil status documents, relating to those children
and those were communicated to us through the intermediaries. Ibelieve it was in
that way, but I cannot assure you 100 percent because it was some time ago.
However, it was a request that was made and so we made sure of it.

Q. Mr Witness, were you in contact with the children presented to the OTP by
(Redacted)

A. Tomy knowledge, I was not initially directly in contact with them, but I do
recall having met with those children subsequently when it came to the verification of
their security situation. I also think, and here I'm relying on one of the documents
that was given to me, I believe that I interviewed someone who was close to one of
the children concerning his situation, so my answer is, yes, I did indeed have contact
with those children.

THE INTERPRETER: The microphone is not on. The speaker's microphone is not
on.

MR SUPRUN: (Interpretation)

Q. Do you know or do you remember any person called (Redacted)

A. No, it doesn't ring a bell at all, but I imagine that if you're asking that question
there must be something in it, but I do not remember meeting that person unless you
tell me something specific.
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Do you know anyone called (Redacted)

No, no, it doesn't ring a bell.

Do you know any (Redacted)

> O » 0O

I would say, yes, I've heard about that name, but I no longer remember under
what circumstances. Iimagine that is her first name, (Redacted)

Q. Absolutely. Do you know anyone called (Redacted)

A. I'm wondering whether these are not the child soldiers we have been talking
about from the beginning, but these names may remind me of something, but I really
do not know who you are referring to.

Q.  Mr Witness, amongst the children presented to the OTP by (Redacted), do you
remember whether there were injured children or children who had any physical
handicaps of any sort?

A.  WhatI do remember is that one of the children was examined by a doctor, and
I believe he mentioned that he -- that he had health problems but I don’t know any
more than that, but there were events -- these were events that happened about five
years ago, that is what you are referring to, so I really no longer remember everything
and I do not have the file with me.

Q. Mr Witness, you have said that you were responsible for the health and safety
of the witnesses. Can you tell us what type of assistance was provided by the OTP
to witnesses who were injured or who had any physical disabilities?

A.  Are we talking here about witnesses in general?

Q.  That is the children who were presented to the OTP by the intermediaries.

A. Yes,okay. We are talking about the children. Now, generally speaking, if
amongst the children who had been selected as witnesses there was a child who
mentioned health problems, I suppose that (Redacted) would have informed us about

17.11.2010 Page 28




|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 29/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

it, and either him or an investigator on the field would have the possibility of
intervening.

I do recall that on several occasions it was necessary to buy medication, and this was
done in Bunia, but I really no longer remember anything specific about their health.

I did my job, as you've pointed out, but I think it is necessary to point out that we
were responsible for their security up to the time when the VWU took over
responsibility on the basis of an application that we had made to the service.

At the time I was responsible for the security of the witnesses in general, practically
all those children had been placed under the specific responsibility of the Registry
and out of our control. So if you are referring to health problems they may have had
before, it is possible that this did happen and that (Redacted) dealt with the problems
in collaboration with Alice.

I remember the problems that I had later on when it came to assessing the daily or
monthly security situation of all the witnesses.

Q. Mr Witness, in the course of your testimony this morning you said that (Redacted)
(Redacted) was quite at ease with victims, and specifically children. Can you clarify
what you meant by that?

A.  When I said that, I was relying on several meetings that I was able to have with
him as well as on the assessment of the investigators who had direct links with him.
So, from my point of view, he was quite comfortable with the management of those
witnesses, the security measures that it involved and, to my knowledge, he was never
deemed to have committed any error of assessment.

(Redacted) was not only involved in the work that was assigned to him, but I had the
possibility of discussing with him about his vision of his activities. He had a really
high idea of his activities and responsibilities and the fact that he was working for a
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cause that it was dear to him. It is true that ever since I left I no longer had contacts
with him, but I continued to have the confidence that I had in him.

The first people who could have reported problems with him to us would have been
the children themselves but, to my knowledge, they never mentioned any such thing
during that period.

MR SUPRUN: (Interpretation) Thank you, Mr Witness. Madam Presiding Officer,
I have no further questions.

MS GODART: (Interpretation) Thank you. Defence team?

QUESTIONED BY MS MABILLE: (Interpretation)

Q. Good morning, Mr Witness.

A.  Good morning, counsel.

Q. We have already met, but I will introduce myself. I am Catherine Mabille,
lawyer, and today I'm going to ask you questions on behalf of the defence of

Mr Lubanga.

The first thing that I would like to remind you about, and remind myself also, is that
both of us are speaking French, and because of the need for interpretation we have to
be extremely careful to speak very slowly. That is difficult, but it means that you
should not answer my questions immediately.

The second point is that you have two files or folders in front of you, and to simplify
matters there is a big folder that we will refer to as number 1 and the second one
which will be number 2 is the smaller folder. Let me refer you immediately to folder
number 1, tab 1. This is document number DRC-OTP-0234-0194. Can you see that
document, Mr Witness?

A. Yes, Counsel.

Q. Canyou peruse that document and then tell us whether this is the statement
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that you gave to the Office of the Prosecutor?

A.  Yes, it seems to be the statement that I faxed to the OTP and my signature is
appended on the last page.

MS MABILLE: (Interpretation) Very well. Madam President, I would like to
show the witness a document which is not in the folder because it was disclosed to us
by the OTP this morning at 9.09 a.m. Ihad a photocopy made of this document and
I would like it to be given to each of the parties and participants. This document has
not yet been given a number and has not yet been registered for the reasons that I
have already mentioned.

Q.  Mr Witness, is this the document that the OTP is supposed to have sent to you
to prepare your testimony?

A. Tomy knowledge, this document was addressed to me as part of the email
correspondences that we had with the representatives of the OTP. Maybe your
follow-up question is what I'm going to talk about now, and that is to point out that I
wished to take this into account in the presentation I made of my testimony.

Q. Do you remember approximately on what date you received that document?

A.  The first contact that I had about the possibility of coming to testify was in early
June 2010. From that time, and considering the fact that I had accepted in principle
to come and testify and I am going to talk about the reasons later, but the fact is I
accepted in principle to come and testify and the representatives of the OTP told me
that I needed to prepare a written statement, specifying my activities. Furthermore,
in one of their emails they informed me that they would attach a document
containing the questions that they wished me to answer, or the points that they would
like to raise.

In June, July, August, September, October and lastly November the planned
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deposition was frequently postponed, so I did not conclude the drafting of the
document that I wanted to submit before October, I believe, and that is when I was
asked to appear this week.

It was also at that time that I submitted my statement the way I felt the substance
should be. Idid not wish to refer to the elements that had been mentioned
previously by the OTP for the simple reason that I considered that as moving into an
area that I was not sure of and because I did not have any access to any documents
that would allow me to confirm or reject anything.

So I said that I did not wish to go any further with regard to the general statement
that I sent to the OTP by fax.

Q.  You say that you had several exchanges of emails with the Office of the
Prosecutor. Now, in the course of those exchanges, independently of this document
that I have shown you were there any other points regarding the substance of your
deposition that were mentioned in those email exchanges?

A. Given that I had considered that my statement was sufficient, as far as I was
concerned, I do not believe that the OTP objected to anything on the contents of the
planned deposition. In one of the emails, maybe in a very pretentious manner and I
still believe what I indicated, that I do not consider myself by appearing here as a
witness for one party, specifically the OTP, but simply as a witness who has
something to do or to say about the investigations that were carried out at one time.
This opinion, on my part, did not lead to any particular comment from the OTP.

Q. Thank you. Please refer to your statement and specifically paragraph 2, which
Iwill read: "The investigators explained what the ICC was to me, as well as its
mandate. They also told me about the role and prerogatives of the Office of the
Prosecutor within the ICC." Why was this statement used in your statement -- in

17.11.2010 Page 32



|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 33/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

your statement?

A.  The witness statement form that is used is much more complete. It is the form
that is used for interviewing normal witnesses, that is people who do not know or
who are not familiar with the ICC, so I cut out quite a good deal of information from
the formula that is normally used and I chose to retain this small paragraph from the
other elements that were given to me by the OTP. And I also knew about these
forms as well as they do, in any event, I used to know them as well as they do, so this
is just a matter of form and it seemed to me necessary to mention it through the
model document or copy that was proposed to me.

Q. Am I correct to say that you were sent an attestation model, or a format?

A. Not a model of attestation, but a model of an -- of a deposition that I had to fill.
There were some essential and mandatory elements there that would make it possible
for me to draft the deposition, at least my identity and the language used, and this is
what happens during an interview with investigations, but the formulation is quite
awkward.

Q. Inthat deposition -- and I'm referring to two things here, paragraph 8 of your
deposition and I'm referring also to what you stated yesterday in answer to the
Prosecutor's question, that is that you mentioned Cambridge, Boston and Toulouse,
and you said that you had to speak publicly on the role that you played as the head of
investigations of the Office of the Prosecutor.

There is another point that I would like to have you confirm before I ask my question.
You are supposed to have given an interview to the Wall Street Journal, as well as to
the War and Peace Institute. Do you remember giving those two interviews that I
have just mentioned?

A. If Iremember correctly, the first interview was given while I was in the Office of
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the Prosecutor. I was working here. And this was done practically at the request of
the Prosecutor, or at least with the approval of the Prosecutor, and this reporter of the
Wall Street Journal interviewed me, as well as other officers of the OTP and the Court.
You asked me two questions, so please allow me to answer.

As for the second interview, it was done after my departure, and as I told the
Prosecutor, it was -- the substance was slightly distorted, so the reporter is putting
some words in my mouth that I did not say. Ieven spoke about that with the
Prosecutor.

Q.  This then takes me to another question that I wanted to ask you related to your
statement, and here I would refer to article 91. Could you explain to us, so that we
can understand this well, the reasons that led you to ask for 91 to be written in your
statement?

A.  Thank you for taking up this question, because as you indicated I did make a
request and I had to discover through the transcript of another hearing that this
request had been refused. Iwould like to say that in any system of law, when
somebody makes an application to a judge, that person is notified of the answer.

This was not the case. I only learned about this transcript, and I could have come
without knowing under what conditions my interview was going to take place, and
even when this decision had been mentioned in the transcript as having been
grounded and discussed, furthermore, and grounded thereafter. But it does seem
important with regard to the rights of the witness.

Furthermore, I did ask for this not to be public and, secondly, that my name not
necessarily to be mentioned. The reason why I didn't want it to be public is because
I did not want - at least at this state - to be known as having come to testify.
However, the reason why I requested that my name not be mentioned - a reason that
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was not mentioned, it would seem, in the transcript of the discussions between the
Judges and the Office of the Prosecutor and that I myself did mention to the
Prosecutor in my email - is that the fact of coming to testify in the way that
investigations were carried out can bring criticism, quite justified criticism, even
attacks; that is to say, which are aimed directly at the person who is mentioned in the
testimony.

So, I no longer work for the Office of the Prosecutor; I no longer have the protection,
the legal protection, that would have been accorded if I had been a member thereof if
an attack was carried out against myself. As a member of the Office of the
Prosecutor, the office would ensure legal protection; that is, my employer.

These comments that I had during the hearing, these concern a period during which
my government attached me, seconded me, to this institution. I also can't envisage
particular legal protection on the part of my government, having acted at a time when
I was not under its direct supervision, and that is the essential reason why I
mentioned to the Office of the Prosecutor, who asked me -- or I wanted there to be
some discretion in the way that this examination was going to be carried out.

Q. Thank you very much for having clarified that point. You indicated to us that
your official title was team leader of investigations, but in reality you exercised the
functions of team leader of investigations for the first half of your contract only. For
the second half, you dealt with issues related to witness security and to the arrest
warrants or questions linked thereto for Bosco Ntaganda.

During the second period, could you clarify who had de facto -- who was de facto the
team leader of investigations, head of investigation?

A. Very well. Thave often indicated, and I will say it again, beyond the change in
my functions, that's one thing. There was a change in the setting up of the
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investigation teams because the objective changed and evolved. When I say that I
was less and less a team leader for investigations and more and more responsible for
witness security, this was not a next day process. The result of that -- or, it comes
from the fact that when Thomas Lubanga was transferred to The Netherlands de facto,
the investigators who were working in that case were almost all transferred to a
second team which had been set up progressively and which dealt with another case
concerning another militia.

Nicolas Sebire was the official head of the team. This meant that in the period
during which I was responsible for security, I was - at least still theoretically - the
head of an investigation team trying to prepare the trial of Thomas Lubanga, and with
me I had a female investigator who, in fact, was working directly with the Prosecutor
while I managed, as I indicated, increasingly the problem of witness security in
general.

This means that even if I no longer had the title of "team leader," I would continue to
be called upon to act as an investigator, with a view to preparing the trial of

Thomas Lubanga and at the express request of the Prosecutor responsible for
preparing the trial. But I consider that at the time and having with me a female
investigator, who was working directly with the Prosecutor, I was no longer chef
d'équipe in the etymological sense of the term. By chef d'équipe, I mean team leader
by that.

Q. Who was this female investigator that you're speaking about?

A.  This female investigator was Alice Zago.

Q.  You have just told us that this change of function or attributions was done
progressively. On the initiative of whom was this change of function carried out?

A.  On the initiative of the structure that I mentioned right at the start of my
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examination, which was called Excom, the executive committee, and which it is
composed of the Prosecutor, Luis Moreno-Ocampo; normally, the Deputy Prosecutor
responsible for prosecutions; and Michel De Smedt, responsible for investigations or
head of investigations. And it was this authority to which I would refer to which
would decide on the orientation of the criminal policy of the Office of the Prosecutor.
Q. Tam perhaps going to reformulate my question differently. Was it a wish, a
desire, on your part or was this new function imposed on you?

A.  Ithink that it was a compromise between the two. [ would like to say by

that -- I'm not going to hide the fact that I wasn't always in agreement with the
decisions taken by this executive committee, which had the consequence that
sometimes I found myself in disagreement with the general strategic vision which
could explain that the Prosecutor, justifiably, he didn't want to see me continue to be
the team leader who was totally involved in an investigation, the direction of which
I was not always in agreement on.

On the other hand, and here I would say this very clearly, the problem, or the issue of
security which arose during the investigations justified quite logically that one could
ask one of us to deal with that in particular. I considered that this was an
honourable task to carry out, but I would like to say it was perhaps one of the most
exciting moments I had here. Idon't know if that has answered your question.

Q.  Youindicated to us that Alice Zago had taken a certain responsibility, and

I would like to know: Do you know what was her competences, her past, regarding
her professional background and experience course?

A.  Alice Zago, as far as I remember, worked in an NGO in Central America. In
terms of the mission of the NGO or its goal that -- well, its name, that would be too
much for me.
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On the other hand, I was always very impressed by the quality, professional quality,
of Alice, and firstly, because it was very necessary in our team, was flexibility.

I would like to say that Alice and myself, we came from completely different
environments. It was necessary for us to get together in a group which had to create
de facto a way of living and working together. Idon't want to say it was easy, but,
on the other hand, the professional quality of Alice was never questioned.

Q. Could you explain to us the reasons why you left the Office of the Prosecutor in
mid-2007?

MS BENSOUDA: Madam Presiding Officer, I do not see the relevance of this
question.

MS GODART: (Interpretation) Counsel Mabille, as decided by the Chamber,

I would like you to present your arguments.

MS MABILLE: (Interpretation) I think that the question is relevant for the
following reason: We are trying to understand what might have caused problems in
the way in which the investigations were carried out, the role of intermediaries, and
we have a witness here who, at a given time, was responsible and who could give
information on this. Perhaps the reason he left isn't linked to the reasons I
mentioned; perhaps it's partly linked -- whatever the case, the question does seem
relevant for the Defence hypothesis.

MS BENSOUDA: Madam President, I think, Presiding Officer, I think my learned
colleague has already alluded to the fact that perhaps him leaving had nothing to do
with intermediaries which we are discussing here now and in his testimony already
he has indicated that he was fully on top of the intermediary issue and has not in any
way said that it was as a result of that that he left the office. So I still don't see what
connection my colleague is trying to draw from the witness leaving and the issue of
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intermediaries.

MS GODART: (Interpretation) Would you like to answer?

MS MABILLE: (Interpretation) No, I answered, and I think that the witness should
answer and the Chamber, as indicated, shall rule on this objection at a given time.

MS GODART: (Interpretation) That is the procedure that the Chamber decided on,
so please put your question.

THE WITNESS: (Interpretation) I would like to reserve part of the answer which is
linked to personal reasons and is probably not in the interest of international criminal
justice. However, it is clear that I think I was subject to an error with regards to
casting, and I also accept part of the responsibility for that. And, at a given time, my
basic job of a magistrate became my -- had to go back to being my normal job, but that
wasn't a job that I had at all, or a function I had at all during these three years.

The difficulty was that I had been recruited as a previous investigating magistrate,
and I believed, and perhaps the person who recruited me also believed, Serge
Brammertz, perhaps he also believed that it was good for a former investigating
magistrate to direct the investigations.

However, on the contrary, the principal quality or capacity that a team leader had to
have was a quality which was not necessary for an investigating magistrate; namely,
management, management of an international team, with extremely varied
competences and skills, sometimes overarching egos, and with which you had to deal,
but you had a lack of clear direction with regards to investigations.

So I therefore think, or what I'd like to say, is that the years that followed have
confirmed this idea, those who recruited as former magistrates, as a team leader of an
investigation team, didn't stay and I think that those who took up the heads of their
teams were often people who themselves had been recruited at a lower level, and
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who better mastering, if you like, the way of life at the ICC quite legitimately were
able to carry out this type of responsibility.

MS MABILLE: (Interpretation)

Q. Thave an additional question to put to you: You talk about casting errors or an
error, casting error. Would I not be wrong to say that you were therefore a
magistrate and that you knew how to carry out investigations, exonerating and
incriminating, because that was your professional background? SoIdon't
understand why you say to us while you were recruited as the head of an
investigation team that your competence in terms of a magistrate, and in that regard
of investigating exonerating and incriminating circumstances, were not competencies
which were relevant to the work that you had to carried out? In other terms,

I would like you to state why you told us that this was a casting error?

A. Fortworeasons: The first was that if we go to the heart of the matter, even in
national proceedings the investigating magistrate, if he directs the investigation, does
not substitute or replace the team leader of the investigators who could be an officer
from the gendarmerie or a police commissioner who are responsible on a daily basis
for managing investigations and investigators, and to give them tasks and
responsibilities so as to be able to later meet with the investigating magistrate and
together modify or change or restart certain actions because the judge, who is the
director of the investigations, consider that not enough is done.

The casting mistake or casting error comes from the fact that in a perfect system it
would be better to have a police commissioner, gendarmerie officers, or whatever
equivalent you have in different countries, rather than investigating magistrates,
because the investigating magistrate stays within his office. He's not the one who is
going to work out who has holiday when. He is not going to check to see if
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such-and-such a person is present at a given time, who is going to recruit that person.
He has a bit of a position of distance with regard to that. So that's why I think there
was an error. And something that I would say is that I do take some of the
responsibility for that.

The second reason is also perhaps related to the fact that the person who recruited me
from the start had perhaps a vision of the Office of the Prosecutor which was not that
which was followed thereafter, and he also left. Here I'm talking about Serge
Brammertz.

He comes from a system of law which is very close to mine and he wished - he
wanted to recruit magistrates. But after he left this idea, to my knowledge, has never
been implemented again.

Q.  When you speak about the vision of the Prosecutor, there was a difference of
assessment afterwards because, well, they no longer took on magistrates. Could you
say what you understood to be this new vision of the Prosecutor as to how the
investigations should be carried out?

A.  WhatIsay there it's a personal view. It's not really to my responsibility. This
is what I felt as a magistrate, above all, of the vision that another magistrate had with
regards to the investigation and prosecution.

I think that it's really a cultural difference to the extent that I come from a system, or a
legal system, a civil law system in which I think that the -- or investigation is carried
out by magistrates. It has to be exonerating and incriminating investigation that
they carry out and that the distinction that there is between investigation and
prosecution in the same office does seem to be a bit, well, superficial, not essential.

I had the feeling that there was a type of double-standard within the office, to the
extent that the Prosecutor in the courtroom was valorised as had also been the case in
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other international institutions previously, and as is the case in the common law
system.

But at the same time, the functions and responsibilities of the equivalent investigating
magistrate were reduced; i.e. the person who prepared the case upstream, that was
reduced to just the level of a simple investigator with all the condescending
attributions that go with that. Ididn't have that view. And as I was part of an
investigative team I had the feeling sometimes that I didn't have my place. But there
you go. I was very happy to go back to my legal system.

Q.  You told us about the investigation teams and that amongst the investigation
teams there were investigators coming from international or local NGOs. Do you
remember the specific NGOs that some of the members of your team were from?

A.  Should I systematically mention the names? Since we are in closed session, I
suppose so. Very well. AsImentioned in the case of Alice, I do not still remember
the specific NGO. We had an investigator, Stephanie Brancaforte, who had worked
for Amnesty International in Africa, and I must say that she always impressed me
with her ability. She even handled interviews with officers, despite the somewhat
sexist comment that I had made that was nevertheless true, so she often convinced
officers to speak. There was Jean-Jacques Badibanga, who was a regional expert and
who had come from an NGO; that is the Belgium chapter of Lawyers Without
Borders.

Furthermore, we had analysts also, and the first two of them were -- the first two
were coming from the ICTY, so they had experience in international justice. There
was also Nikka Devine (phon), who was a female investigator and she had worked
with MONUC in the area of human rights. There was also Yasmine Schumann, a
female investigator. Ino longer remember the institution she had worked for. I'm
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a bit confused, but it’s a bit long ago now.

Q.  You mentioned Jean-Jacques Badibanga as a regional expert. Did this person
later become an investigator per se in the OTP? Are you aware of that?

A. Inanswer to your question, I would simply say that the position of a regional
expert was a position that was initially considered as reserved for a person who could
enlighten investigators who were not from the country being investigated about the
situation of the country. We probably erred a bit either because of our ambition or
because we did not understand the local situation, because Jean-Jacques came from a
region which was different from the one we were investigating in. He knew the
situation in Kinshasa. He lived in Belgium beforehand. So his knowledge as an
expert was not sufficient for Ituri, that is where we were working, so as to maintain
the activities that we were carrying out, and because of that he went into a situation in
which he became an investigator who received internal training which allowed him
very quickly to take on new responsibilities and attributions and I believe that after
my departure at one point he worked in a different case and that he is one of the
prosecutors in that particular case.

Q.  You told us before - and I believe this was yesterday - that the NGOs did not
have the same objectives as the Prosecutor and that it should therefore not be taken at
face value; that is the information provided by the NGOs that could have been used
as evidence in a criminal trial. Can you tell us what were the working methods that
you used to verify the information that was provided to you by the NGOs?

A. I'would like to distinguish between information of a general nature, because I
continue to have many reservations about the reality, and more specific information
concerning potential witnesses and documents that those NGOs could provide to us.
Regarding documents of a general nature, I do not remember having fully integrated
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complete reports into particular events that happened in Congo because, once you
started digging deeper, you would find that there were some generalisations, some
lack of precision and so on and so forth.

There is an example that fascinated me and that shows the link between the NGOs
and the medias, amongst others. When I arrived in 2004, the medias, using the NGO
reports, were stating that the wars in Congo had led to 1 million deaths. Some
months later an NGO that wanted to make itself known said that the number was

2 million, or one and a half million, and the media reported that figure and this went
on until at the present time the figure stands at 3 and half million.

This information usually comes from the reading of previous reports, and the people
would frequently add a coefficient to the available figures so as to add a bit more
texture to the new information. So this is something that some NGOs do, because
they need funding and this is not something that we could have integrated into our
vision because there was the risk that, if we have 57 reports of death and then other
people are talking about 3 million, then there is a major difference and it is not
consistent with the expectations created by the NGOs.

I am saying this really to pare back the ways in which we could work with the NGOs.
So we were not working with the NGOs on their reports. However, some of the
NGOs were well-established in Congo and continued to be so. I remember (redacted)
(redacted) and the female investigator responsible for the region, who was of
invaluable assistance to the teams because she knew the various stakeholders and
their bosses and she frequently met with them. So she was able to direct us to
potential witnesses that could be useful. It would therefore subsequently be up to us
to determine whether those witnesses could be useful.

So talking about methodology, we did not have specific criteria for the verification
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that we had to carry out. Nonetheless, it regularly turned out that a witness
proposed to us by an NGO himself or herself was a member of another NGO, or had
created his own local NGO, and he -- their testimony came from a third party who in
turn had received the information from a different person with whom we could
possibly be in contact. So there was a whole line of information and we ended up
having a precise vision of who knew what, even though sometimes we were mistaken
because of NGOs that provided incorrect information to us.

Q. TI'have arather similar question about MONUC. MONUC also provided some
information to you; is that correct?

A.  Yes,indeed. MONUC in the field provided us information informally, but
subsequently they could provide formal information to us after agreements to allow
investigators to consult documents in headquarters in New York, but the initial
information that was provided to us was provided informally in the field in Bunia.
Q. My question was actually how did you verify the information that was given to
you by MONUC? That was actually the aspect that was of interest to me.

A.  TIwill goback to some of the examples. When a staff member in the human
rights service of MONUC communicated any information to us, for example this
person told us that they had witnessed such-and-such an incident, or another person
knows a child who can be of interest to you, the only means of verification was to
obtain information from the witness which would make it possible for us to locate
him or her and possibly to use the MONUC representative to introduce us to that
witness.

We would then determine whether that witness was interesting or credible.

Maybe I didn't quite understand you, but I do not see any other way we could have
verified the relevance of information given to us by MONUC. Sometimes we were
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given information that was outdated and totally useless, and we just had to set it
aside.

Q. Please go to tab 6 of the folder that I referred to as folder number 1. It is
reference number DRC-D01-0003-5578. Mr Witness, as you can see, it is an article
which is supposed to have been published in the Wall Street Journal. You have told
us that you were not quite satisfied with the way in which that newspaper reported
what you had said.

A. I'msorry, Counsel, I was referring to another interview, and this was done
when I was -- or rather, this particular one was done when I was in the OTP still, and
I had no particular difficulty with it. I'm sorry if I was not clear enough.

Q. Iwould like to read an excerpt from this article which is on page 5 of 6. It is at
the middle of the page and it begins with "ICC investigators." I would like to read
out that excerpt to you and then ask you to comment. (Speaks English)
"Investigators also sometimes find it difficult to corroborate information provided by
human rights groups who are eager to call international attention to crises. 'The gap
between the assessment of the human rights groups and the evidence was sort of a
surprise,' says Mr Lavigne, a French magistrate and former police detective, who
heads the Congo investigation team. MTr Pace considered that "human rights and
humanitarian organisations are lousy criminal investigators. They are not
producing forensic evidence that can be used by a prosecutor'."

(Interpretation) My first questionis: Do you remember actually telling that to the
Wall Street Journal?

A. Yes, I confirm that I stated that. Ibelieve I even mentioned that before. There
was indeed a gap. Unless you want to ask me a more specific question?

Q. Iwanted to repeat the expression that you used, that is, that you were surprised
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by the gap between the evidence and the information provided by the NGOs. 1
wanted to ask you to give us your impressions on that. What surprise did you have?
I know that you have already partially answered that question, but do you have any
supplementary information to provide to us on this point?

A. Inthe excerpt that you have read, the second part relates to the reaction of

Mr Richard Pace. On the fact that humanitarian groups are lousy investigators, I
will not go that far. However, one must concede that the procedure of investigation
of humanitarian groups, in my opinion, is more a sort of a general journalism rather
than legal-type activities of investigators.

When the analysts received a certain number of NGO reports, whether those NGOs
were international or local, it turns out that our investigations on the ground
sometimes contradicted the information of those NGOs or determined that the scope
of that information was not the same.

As I've mentioned before, the Court was created, amongst others, by the NGOs to
meet up with the expectations of public opinion, and that is the reason why I was
surprised. So, at that time I was surprised to see the difference between what some
NGOs were saying, which the media reported in a very truncated way to be rather
alarmist, and the reality on the field.

I do remember an incident which took place in a village in Ituri while we were still
working on the initial investigations, at the beginning of the -- of our activities. In
itself, what happened has no direct link with the investigations, but it is rather
illustrative. There was a chain of reactions in which the NGOs were involved and
which does not make it possible to understand the legal implications.

A village chief sought assistance from MONUC because he had been attacked, his
village had been attacked, by a militia group. According to him, 37 people had been
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killed. The MONUC sent a team, and they realised that their huts had been
destroyed or burned, but that all the bodies had already been buried. The village
chief confirmed the attack and wanted some assistance, but since MONUC arrived in
the environment, it sparked panic in the region, people started thinking that if that
village had been attacked, then the other villages would be attacked also. So they
decided to move towards more security -- or, more secure places.

Immediately, the UN agencies started creating safe areas for these people who had
left their villages in fear of attacks by militia groups. It finally turned out that there
had really not been an attack, but the NGOs and the UNO had dealt with the situation
based on their normal standards but in such a way that it exiled a fairly significant
part of the population which enabled the agencies to offer assistance and to mention it
as being part of their activities and to ask for additional resources, because those
resources had been used to assist the village, and yet everything had arisen from the
imagination of the village chief who wanted to receive some humanitarian assistance
and nothing had really happened. So, I'm giving that example just to illustrate the
difficulties the NGOs encountered, but that was inherent in their own mandates and
their own logic.

So, when we arrived, we were somewhat preventing them from operating normally,
because I was not interested in finding out whether such-and-such an NGO provided
reports on the incidents at all, but I wanted to find out indisputable facts, possible
burial sites. If people had been buried, then we would need to dig up the ground
and confirm that there were that many bodies.

So, the NGOs worked in a different manner. They would report to the human rights
divisin of Monuc that a massacre had taken place and 37 people were killed in a given
location. That is why I'm saying there was a gap which made our work and their
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work also difficult.

Q. Can you explain to us how documents which were not in the public domain
were collected from the NGOs and the UNO? You have already talked to us about
documents that you sourced from public sources such as internet and others, but my
question to you is that how did you collect the confidential documents?

A.  On the basis of reports which had been published by NGOs, those NGOs
contacted us or/and sometimes we contacted those NGOs to find out if they had
additional documents and if they could allow us to have access to them.

I do recall that the entire OTP was involved in this gathering of information and that
the various NGOs were regularly received by the Prosecutor here in The Netherlands.
And on those occasions, arrangements were made for documents to be handed over,
documents or names that were confidential and which could be handed over to the
Office of the Prosecutor.

That is how the NGOs handed over the documents, on condition that any particularly
confidential information should not be made public; and this was quite logical,
because they had not publicised such information before and they didn't want the
Prosecutor to publicise it. ~So this was in compliance with the Rome Statute. So the
NGOs sent us documents, or copies of documents, with the possibility for us to go
back up through the chain of information and determine the source of that
information.

MS GODART: (Interpretation) We will take the break now and reconvene at
half-past-2. Thank you.

(The witness stands down)

(Luncheon recess taken at 1.01 p.m.)

*(Upon resuming in closed session at 2.30 p.m.) Reclassified as open session
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(The witness enters the courtroom)

MS GODART: (Interpretation) Good afternoon. Before going into the Defence
questions, Witness, I understand that you have asked the unit to have more precision
with regards to the timetable for the end of this testimony. I am now going to ask
the Defence to give an approximate estimation of when it thinks it will have finished,
but I do have to inform you of the fact that the Office of the Prosecutor has the right to
ask you questions in response to the Defence and the Defence thereafter.

Counsel Mabille.

MS MABILLE: (Interpretation) The evaluation is always a sensitive exercise, but
our current evaluation is that I could finish the cross-examination on Thursday
evening, with perhaps room for manoeuvre on Friday morning.

MS GODART: (Interpretation) Thank you. So for the moment it will probably
not be finished before Friday midday, at the earliest. Please continue with your
questions.

MS MABILLE: (Interpretation)

Q. Good afternoon, Witness.

A. Good afternoon, counsel. Good afternoon.

Q. By way of clarification, I look at the screen because I stop and I restart when the
transcript has finished and that's why perhaps you will see me sometimes looking at
this transcription which makes it possible for me to continue with my question.
Before the break I asked you questions with regards to the way in which information
was gathered by the UN and the NGOs when it was documents that were not public,
and I now wanted to ask you a question which came to me because you wrote in your
statement, paragraph 36 thereof -- you indicated that the level of quality and
credibility of this document was obviously variable -- of these documents was
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variable and, as such, the analysts of the office had to determine the interest thereof
and relevance thereof for our future investigations. I would now like you to indicate
to us how -- what means you used in order to test the quality and credibility of these
documents?

A.  When I speak about quality and credibility, I'm speaking about the form and the
substance. You have the possibility, or we have the possibility, to gather documents
from NGOs which sometimes were very recent. They provided us with information
which they considered to be important - very important - but which seemed hardly
credible, but the will of these NGOs was to exist thanks to this contact they had with
the Office of the Prosecutor. So this is something with regards to the form. Some
documents were completely absurd, at first sight. You were aware at first sight that
these were things that had been drafted by activists which were -- just wanted us to
speak of them. On the other hand, there were other documents which were
communicated to us, and they were as far as possible recorded and the analysts gave
a first reading, or a first estimation, on them. They based this on all their prior
knowledge that they had acquired with regards to the situation, and they tried to
determine the added value of this documentation.

The added value, what does this mean? This means what up to now had not been
mentioned, that is mentioned in the documentation, manifestly does the person know
what he is talking about according to what we were beginning to be aware of? The
facts that are mentioned, or the document that's produced, are these necessarily
something that's interesting, or can one say that they are of no use?

The quality is also restricted, given that we've selected certain incidents.
Furthermore, Ituri had become our priority area, if you like. Such-and-such event
which took place in Kisangani, or another province in the region, was of much less
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interest to us, particularly if it had nothing to do with the persons who we'd heard
speak in our case.

I'm just giving you these examples to try and see the method of the analysts. Well,
when I speak about them, I do know that these were analysts from the support
section who were not under my responsibility.

When as the investigation team we recuperated other documents, these documents
could be analysed by our own analysts. And I know that all this seems somewhat
complicated, but I say that so that you know in the first phase of the evaluation of
documentation it was the analysts who were under a specific section who carried out
the first evaluations and it was they who considered that Ituri was the place where we
could carry out the most investigations. ~Afterwards, the analysts from the team had
the possibility to validate the documents which we found.

Q. TI'veunderstood in a certain way there were two levels of analysis. My
question is as follows: Did it ever happen that the analysts from the section that you
did not direct give you -- gave you information which at the time that your service
was carrying out the analysis that you said, "Well, what's given to us by the first
analysis does give rise to a certain number of difficulties"?

A.  Ithink that, given all the documentation that these analysts had to study, some
among those that were communicated to us and which had been evaluated as
interesting by these first analysts did turn out to be sometimes without interest, while
the team in the field had -- or in accordance with certain statements was able to
establish that this same document was no longer so relevant. Other documents refer
to potential witnesses, and they were selected by the first analysts as being potentially
interesting; incriminating, of course, for the investigators in the field. It was up to
the investigators in the field to see if these witnesses were as interesting as the NGOs
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had promised, and sometimes it turned out that these witnesses were not at all as
interesting as they had told us.

Q. Butat a particular time was there a summary document which was drafted and
which was common to the analysts - analysts 1 and analysts 2 - which was given to
the investigators and which made it possible for them to have a view with regards to
what was happening in Ituri at the time that the charges between 2002 -- at the time of
the charges, that is to say between 2002 and 2003?

A. Summary document, no. One, no. Documents, on the other hand, on several
occasions to my knowledge, certainly in the first instance, the first analysts did draft
documents trying to summarise the information that they had analysed themselves in
such a way not only to ensure that the investigators could work on that, but also with
a view to informing the Prosecutor Excom, or the executive committee, of the
progress of the analysis and possible conclusions and also what that could have as a
consequence with regards to the objectives of the investigation. So the connection
was constant between these first analysts, and the directorate of the Office of the
Prosecutor which -- would consider whether it had been illuminated or not by these
analysts. Thank you.

Q.  The investigators, when they met the witness, did they have a document
making it possible for them to understand the context; the geographical and historical
context? Were they provided with such a type of information making it possible for
them thereafter to exercise their functions?

A.  The investigators, particularly in the first months, did not to my knowledge
have tools such as the ones you've mentioned, a type of vade mecum which made it
possible to see exactly where they were going and in what particular province, what
were the elements that absolutely needed to be known with regards to this country.
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What I can on the other hand say is that, if there was no written documentation,
summary documentation, on the other hand all the meetings which we participated
together and which were either aimed at helping us understand the country - and
here I am thinking of this regional expert who gave us some information, some
minimal information, that had to be known - and I would add that the report of -- we
had MONUC reports with regards to this situation, which were quite precise, and to
that I would also add the first reports of the missions that there were. They gave rise
to debriefings by investigators who were present in the field to those who had not yet
gone to the field. So even if, perhaps, it was at least - in an informal way at the

start - there was information that was being passed on with regards to the constraints
that were present and the earlier situation in Ituri.

Q. Inparagraph 40 and 42 of your statement, you indicate, "It turned out that
towards the end of 2004, in accordance with the information available and our
jurisdiction ratione temporis, Ituri seemed to be the region of the DRC in which
events which could have been -- in which facts could have taken place which fall
within the Rome Statute,” and you add that in paragraph 42, "It was therefore possible
towards the end of 2004 to envisage several avenues of work which essentially
concerned the province of Ituri and, in particular, two groups of militia having acted
between the end of 2002 and mid-2003."

Should one understand that towards the end of 2004, your office had received from
the United Nations, and from MONUC and NGOs, most of the documentation
provided by them?

A. Idon't think I wanted to say that. What I wanted to say is that we were, as I've
already indicated, we were subject to a lot of pressure which even came from within
the Office of the Prosecutor. They wanted us to start something. It also came from
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the Court. There were Judges who at that time were subject to a certain intellectual
inactivity, and so it was necessary for us to make progress or to give the impression
that we were advancing.

The first information or the first major group of reports were analysed in 2004 because
it was those who referred the matter to the Court via the media transmissions of these
reports, and with the additional information which was progressively accumulated
and the information that these NGOs had given us, yes, at the end of 2004 we did
have an idea that it would be Ituri. This wasn't a definitive idea, and the best proof
of that is that I understood that the OTP continues to work in other provinces still
within the DRC. So, this information was already known at the time but it was
necessary to prioritise, and in particular with regards to the limited resources that we
had.

We couldn't investigate on everything and that's the reason why I mentioned that
Ituri was chosen. Obviously, afterwards, other documentation came in, and we
started ourselves as a team responsible for working in Ituri, on identifying everything
that was related to Ituri, and when I say Ituri, mainly, that is because the provinces
are connected and certain events, perhaps — had given rise to acts of violence in Ituri,
had their origin in other provinces, and that is what makes it possible for me to say
that Ituri was principally the province which was of interest to us at that time. But
all the documentation still had not arrived.

Other documentation came thereafter concerning Ituri or concerning other provinces,
because we took everything. We recorded it, and if these documents arrived
subsequently, well, they were probably also used to establish new investigations in
other provinces.

Q. Was it towards the end of 2004 that investigators from the ICC were sent to
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New York to get documents from there, from the United Nations, of course?

A. Thave the impression that it was at this period but, really, I might be mistaken.
I do think that it was around then. The discussions between the United Nations and
the Office of the Prosecutor were coordinated by a division which was not the
investigation division. So, I was not directly involved in the negotiations, nor
thereafter in the transmission of these documents because there was a JCCD, the
coordination and cooperation division, which had the task of organising this
cooperation with the United Nations. So, the date, well, I don't want to commit
myself there but I do think it was around then, yes.

Q. Do you remember discussions concerning the confidentiality agreements that
were drawn up with the United Nations, and other sources? Were you involved in
one way or another in these discussions?

A. Iwasnotinvolved, far from it, in fact, in these discussions which concerned, as I
said, firstly, this division of cooperation, and secondly, the division of prosecutions.
The investigations division had to manage the consequences of the agreements, or the
consequences of the lack of agreement that there might be between the United
Nations and the Office of the Prosecutor. Here, I'm not saying that in an ironic way,
it's just the fact that everybody had their work to carry out, and what was of
importance to us was what could we get from the United Nations in terms of
documentation; will these be relevant documents? That was our question. And is
it going to make it possible for us to make progress in our investigations?

Q.  You have just indicated to us that if you were not involved in these discussions
you, in a certain way, had to manage the consequences therefrom. Could you tell us
what you mean by "manage the consequences"?

MS BENSOUDA: Madam Presiding Officer, I do not see the relevance of this line of
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questioning to the abuses of process. Our discussions with the United Nations is not
relevant at all to the present proceedings, and intermediaries, and I hope my learned
friend can go to other areas. And this is not relevant. That's my objection.

MS GODART: Can I ask, maybe, before the Defence answers, whether you would
base your objection on Article 54(3)(e) of the Statute, or whether this is divorced from
Article 54(3)(e)?

MS BENSOUDA: It is a question of relevance, really. It's a question of relevance to
the current proceedings, and I don't think it is.

MS GODART: Thank you. Maitre Mabille.

MS MABILLE: (Interpretation) I maintain my question, and I think that there's a
major relevance in asking this question because one of the aspects that we're going to
develop in our application with regards to the abuse of procedure is the problem that
was linked to the exonerating investigations, and the question that I'm asking the
witness are linked with this notion of exonerating evidence and the disclosure or lack
of disclosure to the Defence.

MS GODART: I understand the Prosecution would like to respond.

MS STRUYVEN: Yes, we want to put it on the record that this is the very first time
we hear about the expansion in this sense of the abuse of process, or the intended
abuse of process filing.

MS MABILLE: (Interpretation) Ihave no further observations. Iwould like to
continue by asking the witness to answer the question.

Q. I will reformulate it.

A. Thank you.

Q.  You indicated to us that you had not participated in the discussions on the
confidentiality agreements but that you had to, and here I quote you, "Gérer les
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consequences," manage the consequences thereof. So, could you indicate to us what
you mean by this notion of managing the consequences?

A. Yes. What I mean by managing the consequences is quite simply the fact of
not being directly involved in the discussions. And in the consequences of these
discussions, they gave rise to the fact that the team, or teams - because it was the case
for all teams involved - it meant they had to assume the consequences or, yeah, take
on the consequences with regards to the gathering of documentation and the way in
which they were recorded and the way in which they were put into our database. I
don't want there to be --  haven't tried here to say anything more than that. I'm just
saying quite simply that I didn't have a voice in the discussion but afterwards
everybody, including the Prosecution division, had to accept the consequences of
these agreements.

Q. Did you know about, or did you participate in discussions on the consequences
of these agreements where it concerns the disclosure that could have been made of
these documents at a particular time to the Defence teams?

A. No. Iwilljustgoback tomy previous answer that I gave you; that is to say,
we had a lot to do. At the time, you had to build up everything, so we also had to
share the concerns and the disputes, and I had to say that perhaps I wasn't sufficiently
interested, that's quite probable, but I wasn't involved in the discussions and so, what
I do know is that thereafter, the problem of the determination in our documentation
of exonerating evidence took such a proportion in the activity of the office and the
investigation teams, it was such a considerable amount that it did disturb, once again,
the work of the investigations as such, because at that time of course we called

for -- well, we had used our resources, analysts and investigators, and all the
resources of the office were spent in getting all the documentation with a view to
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identify possible exonerating evidence and making it possible to thereafter make it
available - I would imagine to the Defence - with regards to this type of
documentation, but I'm not persuaded that people are aware of the -- how
time-consuming and resource consuming this was because there were thousands of
documents that needed to be gone through, annotated in order to determine if this
evidence was exonerating or not, and this did take over the work of the investigators
because everybody was concerned with the priority work which was aimed at
ensuring that we could disclose at the correct time the documentation which was
necessary.

I think without any kind of criticism, I think perhaps we hadn't sufficiently
anticipated the huge size of the task. We were very surprised by the importance that
it took with regards to the management of resources and investigations.

Q. Thank you. Can you tell me how many trips you personally made to Ituri
during the period you worked with the International Criminal Court?

A.  Well, I can tell you that at one point there was a document circulating in which
the number of missions was mentioned. From July 2004 to June 2007, I believe that I
travelled to the region 35 times, and I'm saying "in the region" because there were
trips directly to Ituri but they could have been trips only to Uganda, for example, I
had the opportunity to travel to Rwanda for the ICTR in Nairobi for interviews; that is,
in Kenya. So I believe that I went to the field 35 times on mission.

Q. My question was more specificc How many times did you travel to Ituri?

That was my question.

A.  TIbelieve that out of those 35 trips, about 20 were to Ituri. I do concede thatI
don't remember the precise number, but I will say about 20 times.

Q. Thank you. On Tuesday you stated that three of the intermediaries of the
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Office of the Prosecutor played such an important role that they signed contracts with
the Court. Did we understand correctly that these intermediaries were (Redacted),
(Redacted)

A.  When I talked about (Redacted), it was not (Redacted) that I met just once. I
was referring to (Redacted) (phon).

Q. Thank you. With regard to (redacted), in your statement and later on in your
deposition before this Chamber you said that you distinguished between two types of
intermediaries, intermediaries that who were linked to the witnesses and
intermediaries who gave you information on security issues. You also said that
some of them had a double profile. Would you consider that (Redacted) had that
double profile?

A.  Yes, I confirm, and I believe I said so yesterday that (Redacted) could be said to
belong to the two categories. This is because he could propose potential witnesses,
witnesses who were later called to testify. At the same time, his knowledge of the
local situation made it possible for me, in any case, to ask him questions on the
security situation. So he sort of wore the two caps, so to speak.

Q. Do you remember the name of the person who would have introduced (Redacted)
(Redacted) to Nicolas Sebire?

A. If Iremember correctly, it was (Redacted)

Q. Thank you. Please refer to tab 54 of folder number 1. The document is
DRC-OTP-0216-0300 and it already has an EVD number OTP-00597.

Mr Witness, please look at that document and tell us whether you have already seen
it before.

A. Considering that a contract was proposed to (Redacted), that is an individual
entrepreneur contract, with the Court he had to justify his identity and qualifications,
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and I believe this document was circulated at that time. I cannot claim to have read
it with keen attention. Ihad already had the possibility of working with him, and
my feeling was that we were simply formally confirming a collaboration that had
already been ongoing but in an informal manner.

Q. Thank you. You've just talked to us about an initial informal collaboration.
Do you remember the first requests that the Office of the Prosecutor made to
(Redacted)

A.  The first requests related to, and somehow this was rather symbolic, the
possible identification of potential witnesses based on the knowledge of (Redacted)
of the Ituri situation. I would like to point out that this was during the first months
and that there is a difference between that time and the time of the trials, because at
that time it was only a few months after the departure of the French contingent of
Artemis and also several months after the alleged acts of violence, but later on we had
a more complete vision of the situation.

There was analysis of the security situation and an analysis of the groups that were
alleged to have been involved in those acts of violence. So (Redacted) informed
Nicolas, who was his contact, about a certain number of witnesses. Maybe the word
"witness" at that time would have been improper, but the idea was to see whether
there were officers of the UPC or of other groups that could be contacted. Could we
tind out more about it? Do you know such-and-such a person?

In parallel, which probably also justified the interest of (Redacted) who worked for
the UN at the time and who probably worked with (Redacted), so, on the basis of that
collaboration, (Redacted) gave us information on the security situation, because he
was in a good position as an (Redacted). I do not know whether it is mentioned in
his CV, but we also used the fact that he was (Redacted); that is, we used him also on
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the basis of his ethnicity. He was neither a Hema nor a Lendu, so we believed that
his vision of things could be much more interesting. Every other thing remaining
equal, of course.

Q. Do you remember when that informal collaboration with (Redacted) began?
Obviously, I am not expecting you to give me a specific date, I am just asking about
the period, as far as you can remember.

A. Ibelieve that Nicolas can tell you that more precisely because this was during a
mission that he carried out, and he did so with (Redacted) that the one

introduced (Redacted) to the other, and I'm saying this because I was not in direct
contact immediately with him, but I think it was around the time of our very first
missions, maybe the end of 2004, early 2005. It is very delicate to try to give a precise
answer to that question.

Q.  You told us that during the period of that informal collaboration - I'm trying to
tind your exact words - (Redacted) knew some soldiers and that he introduced a
certain number of people to you. Did I understand that correctly?

A.  WhatI wanted to say is probably the contrary. Nicolas understood that this
young man knew a lot of things, he knew the context, so we talked to him on the basis
of the identities or names that he had gathered here and there. He was asked
whether such-and-such a person existed; whether he still lived in the region; whether
he was a member of one militia or the other. So, effectively questions identifying
potential witnesses that we had previously identified here and we had someone who
could possibly tell us whether the person in question existed or not, or whether they
were in the region. That is what I meant.

I do not remember that, at least initially, he introduced people to us who absolutely
wanted to talk to us. Itis possible, it might have happened and I do not see anything
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wrong with that. If people know that the Court is around, someone might want to
see you and discuss with you. So, that might have happened, but I do not remember
any specific incidents of that, but we tried to find out what he knew to update our
own knowledge.

Q. Tasked you questions about the informal phase, but later on there was a formal
or contractual phase. During that period, did (Redacted) introduce you or put you
in contact to -- with people that the OTP had not yet identified?

A.  Generally speaking, it was one of his responsibilities. Given that he worked for
the Court, if he had heard about someone who wanted to meet with us, or who
wanted the OTP to see them, then that would be done. I cannot be sure whether this
was actually done or not, but it was part of his responsibilities to be able to identify
people who wanted to meet with officers of the OTP.

Q. A follow-up question: Was it (Redacted) who informed you about the security
problems that Mr Flamme is supposed to have been facing at one point?

A. No, no, I am sure that it was not him. Frankly, I prefer not to speak about it,
because these are not people who are directly involved and they still have security
issues, I suppose.

Q. Do you know whether (Redacted) was assisted by other officers of (Redacted) as
part of his collaboration with the ICC?

A. My answer would be a little biased. The Judges authorised me to have access
to the transcript of (Redacted) testimony and that jogged my memory about certain
things and I learned a certain number of things as well. So what I remember is that
he was extremely discreet during the informal phase regarding the people who could
collaborate with him, in our interest, so this is the normal way of dealing with this
type of relationship. The less one knows about the other, the better. He did not

17.11.2010 Page 63




|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 64/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

wish us to have a hold on his possible collaborators in a way that we would be able to
short-circuit him, which would not have been in his interest. I remember that he had
people that he used as assistants, but whom I did not personally know. Reading the
transcripts reminded me of something.

Subsequently, when we were trying to locate Bosco Ntaganda, the person known as
(Redacted) talked about appeared. So that first name rings a bell. This was actually
during the last part of my work, which was in end 2006/early 2007. I did indeed
hear about that (Redacted).

Q.  You say that you heard about (Redacted) at the end of 2006/early 2007. Did
you ever hear anything about (Redacted), or rather (Redacted)

A. Canyou repeat the first name, please?

Q. Iwill even spell it for the record. (Redacted)

(Redacted)

A.  Given that the first name is rather unique I believe I would have remembered it,
but I do not remember it at all. (Redacted) is a name that sounds like a local name but,
as to (Redacted), that is the first time I'm hearing that first name, or that nickname.

Q. Did you hear about anyone known as (Redacted)

(Redacted)

A. That name does not ring a bell.

Q.  You mentioned that you read the transcripts of the interview of (Redacted).

I would like to ask you what you learned from reading those transcripts. You have
told us that it jogged your memory about certain things, and I'm trying to find out
what things those were and precisely what you learned from those transcripts?

A. The main thing that I learned in those transcripts is about the events that happened
after my departure, and which mainly related to the alleged death of (Redacted)
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and also the way in which things happened during the interview given that (Redacted)
(Redacted) one point actually believed that (Redacted) was deceased, which was not
really the case. That is what Ilearned. Otherwise, regarding other things, the
questions that were put to the witness and the answers that he gave as I have
mentioned simply reminded me of that phase of my professional activities, but I did
not learn very much that was new.

Can I add something? I'm sorry, counsel. I was simply impressed by one thing.
Throughout his testimony (Redacted) systematically mentioned his direct contact,
who was Nicolas. He rarely mentioned other investigators, except maybe Sabina
who did a lot of work with Nicolas. He didn't mention me a lot, but I would like to
point out that, even if he does not remember me very well, we worked quite a great
deal together.

Q. Was the Office of the Prosecutor fully aware that (Redacted), to which (Redacted)
(Redacted) belonged, was (Redacted) that came under the direct supervision of the
President of the DRC?

A. Twould like to say that in that part of Congo, and not throughout the territory
of Congo, it is difficult to say who is working for who. People are the same
everywhere; they need money. And with regard to countries in difficulty, (Redacted)
(Redacted) provide possibilities. So with a

little money, you can buy information or buy people who will give you information.
So many people work for various (Redacted)

From the very beginning, we had no illusions about that. (Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

Nicolas told us that he was -- (Redacted) was probably (Redacted) with

links to the presidency of the Republic, and it was the presidency of the Republic that
asked us to come there.

I believe that there was no compromise of the mandate of the Court, but he was
probably somebody who worked for (Redacted) and still does so.

Q. Since the OTP was aware that (Redacted) was a member of (Redacted), was the

OTP informed of the allegations of -- human rights violations against (Redacted)
(Redacted)
(Redacted)

A. Idon't know if all of the Office of the Prosecutor was aware of the acts of
violence committed by one or the other, including the government which was in place,
but we were aware, yes. We were also aware that the FRDC was using also probably
very young staff. We were also aware of the fact that the country was in a state
where there was sufficient crime for there to be no authority.

There were cases of corruption. Pillaging was systematically organised, including
by the local authorities. Yes, of course, but firstly at least you had to build up a
network of information which made it possible to ensure -- and this is something I
would repeat here, this was our duty, to ensure our security and that of the witnesses
that we had identified.

Q. Knowing all that, and therefore the potential risks there were for
instrumentalisation of the Court, how did you set up what I would call guarantees,
safety nets, in order to be persuaded that your intermediary (Redacted) was

carrying out his work correctly?

A. Inthis case, I'll speak about the second part. This is where I was directly
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concerned, his capacity to give me information with regards to security.

When (Redacted) put forward some information, I did have the possibility to check to
see if other sources shared this information or, on the contrary, had never heard of it.
What I want to say is that I cross-checked, as far as possible, the information from
different sources in order to be able -- without losing credibility, to be able to go to the
VWU with regards to a threat which might be a false threat. So, yes, I did have to
cross-check, and I didn't take it as guaranteed the information provided by (Redacted)
any more than I did from anyone else.

Nevertheless, the instrumentalisation did have a sense at a high level. This wasn't
my level; my level was to protect the witnesses and identify possibly, at least in the
tirst instance, persons who could provide information with regards to the
composition, or military and political composition, of the militia about whom we had
decided to investigate.

So instrumentalisation, perhaps. Perhaps. Idon't rule it out, but I do think that the
Office of the Prosecutor had other means of being instrumentalised and (Redacted), it
would seem to me, is -- you're giving a lot of -- or it's giving a lot of importance to him
to think he himself could have been the representative of central power in Kinshasa
and in this sense monitor our activities with regards to the whole of Ituri.

I honestly think that this person, who had a lot of importance for us, put far more
than -- that would give him a lot more importance than he would deserve.

Q. Ata certain time you were going to offer a contract to (Redacted). In your
opinion, what were the tasks that you wanted (Redacted)to carry out in getting him to
sign this contract?

A.  Well, you mentioned "you." Iam going to take it as a general view, that's a
view -- that's "you" the plural in French. Ididn't have the power, nor perhaps the
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will to give this possibility to (Redacted) to formalise cooperation with the Office of
the Prosecutor. From my point of view, I considered that the way in which we had
worked previously was acceptable to all of us.

Furthermore, (Redacted) had been identified in the field as an officer who was
working for the OTP, and I think from my point of view that he'd lost some of his
interest, as far as I was concerned, because the information that he was going to
gather would ultimately be information that was given to the Court, with all the
consequences that that had.

So from my point of view, I wasn't favourable to that, but the situation was

such -- well, we mentioned the incident that either we had to completely stop
cooperation with him or - and this was the proposal of management - to give him an
appropriate contractual form, which was recognised and which meant that at that
time he would work more in the light, as it were, and not so much in the dark.

I think, furthermore, that Nicolas neither was in favour of this new status. We
accepted it, of course, and it was therefore necessary to describe the missions that
(Redacted) had to fulfil; and I think in the contract this was something that was
mentioned, about working under the instructions of investigators, to the extent that
these investigators go into the field, carry out the steps that they ask you to take, carry
out possible material tasks, for example like getting witnesses, ultimately activity,
do-it-all-type person, in the interests of the investigators.

I think I also mentioned to continue give us information and collecting information
with regards to security, because he had networks which I didn't have and which
other people didn't have either. So he absolutely had to be kept as a potential
element with regards to bringing our knowledge up-to-date.

Q. The contract finished on 31 March 2006. However, he continued to act as an
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intermediary, did he not?

A. Yes. The only consequence of that was that he no longer had the pay which
corresponded with his contract but, to the extent that he was already responsible for a
certain number of witnesses, to the extent that he knew where to find them or he was
one of the few people able to do so and given that we didn't want to involve other
persons in this management of witnesses, then he did continue to work and I also
continued to use him for my information within the field.

Q. Why? Because you firstly used him in an informal way, then in a formal way,
and then the formal part finished and you reused him. Why did the contract end?
A. I'wonder if it wasn't in the interest of the parties; that is to say, there honestly it
is probable that there perhaps was an incident, or something like that, but I don't
remember that exactly. I can't give precision in that regard.

I would like to apologise. Iunderstand the importance of the question, but why at a
given time he was no longer working on contract, I don't know. What is true is that I
was not favourable to this so, as far as I was concerned, it wasn't such a problem that
he was no longer working under contract but, to a certain extent, the harm had
already been done in the sense that he was clearly identified in Bunia as somebody
who was linked to the Office of the Prosecutor, which was not a good thing.

Q. Iwould like to go back to the incident that is in the investigator notes that was
shown to you this morning by the Office of the Prosecutor. I'm going to sum up the
situation. It is clear in the notes that (Redacted) indicates that three children
belonging to the FNI/FRPI had been interviewed by office 2. These children felt
threatened, and they therefore had -- at least two of them had left Bunia and the
Office of the Prosecutor, therefore, asked (Redacted) to try to find these children.
(Redacted) is said to have indicated, this is what I've just said, that the children had
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been examined at office 2 and that they left Bunia feeling threatened. So these
children were interviewed in office 2. The investigators of the Office of the
Prosecutor tried to contact these children, and they noted that these children had not
left Bunia, in fact, and asked at that time another intermediary, (Redacted), to check,
or to review the situation or to check the situation exactly.

(Redacted) confirmed to the Office of the Prosecutor that these children had not been
at the office, they hadn't been interviewed at office 2, they hadn't been threatened.
Apart from one who went for Christmas, they hadn't really left Bunia.

Faced with this situation, I think there are only two solutions: Either (Redacted) is
lying or (Redacted) is lying, but one of the two intermediaries gives information
which is not exact to the Office of the Prosecutor.

What consequences had you drawn from that situation?

A. IthinkI already mentioned what -- well, I think I already mentioned this
incident and the consequence thereof. Well, not the consequence, but there's a lesson
for us, a lesson to be drawn. The incident, it's a real incident, I'm not contesting that
atall. Certainly, in this case, there was somebody who wasn't telling us the truth. I
don't want to philosophise on that but it's already difficult to know who's always
saying the truth or, really, if all the truth is there in what somebody is saying, so I
don't want to say that one's lying, the other isn't, I'm just saying that we didn't have
an exact vision of what was happening. But what is the most important - or was for
me as a team leader at the time - was that a certain number of rules, informal rules
probably, which had been implemented between us had not been respected. And
what do I mean by this? I mean that these intermediaries -- well, I'd already
explained this but this is something that I can explain again, these are people who, as
mentioned, can manipulate, they can have their own agendas, hidden agendas which
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aren't ours. You have to be aware of that. And above all, it shouldn't be the case
that the investigators mix the contacts.

(Redacted) as far as I'm concerned, he was the main reserve for Nicolas. Only
Nicolas had access to him. It would seem that given the urgency at that time, well,
the two female investigators who were there, included (Redacted) in their system for
getting witnesses and this, in my sense, was an error which was linked to the
circumstances at the time that mixed people up. And the fact that in a situation two
intermediaries who did not have the same origins, they didn't have the same agenda,
they didn't have the same profile, were exposed to, firstly, obviously, the problems of
interpretation but, secondly, it was the security of these three witnesses which was at
stake.

So, you will say to me, well, the decision should have been taken to say one lied, or
both lied, or none lied, but this is something that has to be determined.

I didn't have the feeling - and the report confirms this - I didn't have the feeling that
we had an accurate idea of what happened. It would seem difficult for me as a
magistrate for the parties themselves to determine who lied and who didn't.
Obviously, the investigators had taken their part. They considered it was (Redacted)
who lied and that (Redacted) had told the truth. That was how they saw it.

As I indicated also, this case went quite far because you had to determine what had to
be done. It was decided that only Nicolas should manage (Redacted), and only the
other female investigators should manage (Redacted) and the error of having mixed
everybody up was not going to be repeated. So this was what was decided, without
saying if one of the two had lied. The interests that were at stake were considerable.
When you have information sources or sources in which you trust and with whom
you've been working, you can't suddenly, on the basis of one incident, withdraw their
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support -- go without their support.

Q.  You tell us that the problem was taken very seriously by the Office of the
Prosecutor. How high did the information go?

A.  Excom, the executive committee of the top people in the Office of the Prosecutor,
and I will make a precision here that the memo which mentions the follow-up to this,
this is addressed to Michel De Schmidt, who was a member of this Excom.

Q. You sent a memo to Excom, which is seized of the matter. Did Excom also
reply in a memo, or how did the decision come to you?

A. As Michel De Smedt was the addressee of the memo, he himself had discussions
with everyone. Ididn't write the memo - this is something I have to state here - it
was the investigators, female investigators themselves who immediately went to
Michel De Smedt and Ekkehard Withopf, who was the person responsible for the
prosecution of the case, and the discussions were undertaken and this meant that, in
terms of this issue, it came on in an Excom agenda. Michel said that you had to keep
both, but you had to separate them, which is certainly coherent, and then this decision
was given orally, you know, saying, well, now it's finished. The female investigators
can no longer have discussions with (Redacted) unless Nicolas is involved. I think
that was the situation, the most logical situation which was, namely, to separate the
possible belligerents.

Q. Iwould, however, like to go back to -- well, I'd like to go back to tab 39, the
investigator's note of 13 February 2006, the last paragraph thereof, with regards to the
conclusions and recommendations. The document has the number
DRC-OTP-0232-0276 and I am at tab 39. I'm also at --

A.  Please excuse me.

Q. And the sentence that I'd like to draw your attention to is the last sentence of the

17.11.2010 Page 72



|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 73/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

conclusions and recommendation: "The investigators have decided not to establish
turther initial contacts with former child soldiers through intermediary (Redacted),
as he proved to be unreliable in his approach.” My question is therefore as follows:
Did the Office of the Prosecutor consider that (Redacted) was not reliable where it
concerned the child soldiers but, on the other hand, that he would be reliable where it
concerned other information concerning other types of witnesses? Is that what was
indicated?

A. Aslindicated a few moments ago, the female investigators had decided on a
side -- taken sides, rather, which was entirely conceivable. They had decided that
(Redacted) was somebody in whom they could trust but they decided that (Redacted)
wasn't. That was the way they saw things which, on the other hand -- what I really
observed was that we had called upon (Redacted) with regard to issues that he

was -- he did not master. We asked him questions with regards to child soldiers.
That was not his field, so we left ourselves exposed to divergences of interpretation
and, on that basis, one part of the recommendations mentioned by the investigators
was taken into account because we wished for the cut to be as clear as possible
between the collaboration of (Redacted)

Q. CanlIdraw your attention to the fact that (Redacted),

indicated to you at that time that the children had been examined by, or interviewed,
by office 2? Did the fact that (Redacted), wasn't this

information which he could give you with, well, a certain competence?

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

I think that -- well, I'll go back to the same problem. (Redacted) was always
somebody who was very competent in his field of intelligence, but outside that, he
wasn't Einstein either.

Q. Could you now go to tab 38, reference DRC-OTP-0233-0525, and here I would
like you to go to page 3 out of 5. This note was written, if we take the first page, on
23 February 2006, that is to say subsequently to the first note that we examined
together, and you were an addressee thereof. I would like us to concentrate on the
bottom part of page 3 and I am going to read what is indicated thereon:

(Speaks English) "Meeting with intermediaries (Redacted) and (Redacted) to

clarify origin of false information on harassment by undetermined official authorities
of three former child soldiers screened by investigators in December 2005. After
talking to both intermediaries, it was made clear to investigators that the three
children screened in December 2005 were never the object of harassment because of
their contact with ICC investigators. However, each intermediary's version differs
significantly, raising doubts about their credibility and reliability. Relevant MONUC
representatives that were alerted in December 2005, namely the human rights and the
child protection section, were informed accordingly about the outcome of the
falsehood of the harassment."

I would just like to say that what you told us indicated that the investigators - female
investigators - had taken sides against (Redacted). Here, if I read it correctly, we see
that there is doubt not with regards to (Redacted), but with regards to both
intermediaries. Does that make you want to review what you said just now?

A. Absolutely not. Imaintain my position here -- I mean I will go back to the

17.11.2010 Page 74




|CC-01/04-01/06-Rule68Deposition-Red2-ENG WT 17-11-2010 75/75NB T

Pursuant to Trial Chamber I’s email instructions dated 2 November 2011, the redacted version of the transcrlpt is reclassn‘led |nto Publlc

10

11

12

13

14

15

16

17

18

19

20

21
22

Trial Hearing (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

document, the previous document that you mentioned, in which, as I indicated to you,
Lavigne, Schumann, Zago. I would say Schumann and Lavigne are the two authors
of the two reports. Now, in the first, which describes the first events, the women say
that obviously (Redacted) had their full confidence and if anything happened it was
probably (Redacted) who had lied, and my understanding - I might be wrong here,
but my understanding - of the final recommendations was that the contacts that they
had with the United Nations representatives confirmed the falsehood of the
harassment that was mentioned by (Redacted) So I don't see how the previous
document differs from this one, and I would like to clarify here that this document
was not addressed to me. Iam forwarded. Is there anything happening?

MS GODART: (Interpretation) Thank you. It's4 o'clock, so that will be the last
question for today. Fortunately, or unfortunately, we will be back at 9.30. Goodbye
and thanks.

(The witness stands down)

*(The deposition suspends in closed session at 4.03 p.m.) Reclassified as open session
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