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Deposition Testimony (Closed Session) ICC-01/04-01/06
Witness: DRC-OTP-WWWW-0582

International Criminal Court

Trial Chamber I

Situation: Democratic Republic of the Congo

In the case of The Prosecutor v. Thomas Lubanga Dyilo - ICC-01/04-01/06
Presided by Stephanie Godart, Legal Adviser to the Trial Division

Deposition of Witness DRC-OTP-WWWW-0582 (Continuing)

Thursday, 18 November 2010

*(The deposition continues in closed session at 9.27 a.m.) Reclassified as open session
(The witness enters the courtroom)

WITNESS: DRC-OTP-WWWW-0582 (On former oath)

(The witness speaks French)

MS GODART: (Interpretation) Good morning.

THE WITNESS: (Interpretation) Good morning.

MS GODART: (Interpretation) Maitre Mabille, you can please proceed with the
Defence questions.

QUESTIONED BY MS MABILLE: (Interpretation) (Continuing)

Q. Good morning, Mr Witness.

A.  Good morning.

Q. Iwould like to ask you whether you know anyone called (Redacted).

A. Yes, [ know (Redacted). He's one of the witnesses in the case in which I
worked.

Q. Do you know who presented or introduced that person to the OTP?

A. Idonotremember. I'm trying to think, butI can't recall who precisely
introduced (Redacted).

Q. Do you remember the location at which you met with him for the first time, or
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Witness: DRC-OTP-WWWW-0582

where he was met for the first time?

A. Talso do not remember who introduced him as a witness and where that took
place.

Q. Subsequently, do you know whether the Office of the Prosecutor asked (Redacted)
(Redacted) to find or source witnesses for the Office of the Prosecutor?

A. Tam abit concerned that I'm answering always with "I do not know." I work
in a judicial system, and we usually have documents and materials. You are asking
me questions on a case that I do not really know, I no longer know, out of concern to
avoid inaccurate answers so I have to give you these answers, no, I no longer
remember.

Q. IfIputit to you that (Redacted) presented a witness called (Redacted)

(phon), does that remind of you of anything?

A.  (Redacted) rings a bell. I think he is, indeed, a witness. He was -- who was in
the political or military wing of one of the militia groups that we worked on. If I had
a document in front of me, it would be more useful to enable me to give you
supplementary information, but I do not have any materials.

Q. When a witness is presented to the OTDP, is there systematically a note placed in
the file indicating the person who presented or introduced the witness to the OTP?

A. Knowing that there was no particular policy in place or, to my knowledge, there
was no note that included details of the procedure used when someone was received
or when we interviewed someone, the principle was that the crucial or important
elements had to be noted with regard to the meeting. I suppose that, generally
speaking, the investigators noted the circumstances of the meeting. For example, if
someone introduced the investigator to another person, then he would probably note
that down but, once again, I would like to point out that there was no fixed policy
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applicable.

Q. Let me ask you a similar question: This (Redacted) who might have
presented a witness, or facilitated initial contact with the witness named (Redacted)
(Redacted), do you remember any such

thing?

A.  Yes, I remember something, and I remember that because a short while ago I
received a request from the OTP, and I was being asked: Do you remember seeing
that person? And they told me they will show me a photograph and ask me
whether that is the person I met in Kampala over the course of an interview with a
witness. The name (Redacted) was mentioned, so thanks to that I can remember
better, even though I cannot remember everything. I do remember that I met that
(Redacted) and I believe I even screened the person.

Q. Canyou tell me when the OTP asked you that question?

A.  About three or four weeks ago.

Q. Please refer to the large folder in front of you, and specifically to tab 32. It is
number DRC-OTP-0233-0036. The person I have mentioned, (Redacted), is it
possible that that person introduced themselves to the OTP under the name
(Redacted)

A. Ireally cannot give you an answer to that. I don’t know anything about it. Itis
not up to me to ask you questions.

Q. Do you remember that you were the one who did the screening for this person
whose document you have before you right now?

A. Iwill be very frank. If you say it is me, then I will accept, but there is no
signature there. Nothing at all.

Q. Letme come back to a previous question. You told us that you did the
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screening for (Redacted); did you take any notes about that meeting?

A. Isuppose that in the OTP's documents there should be a screening report for
(Redacted).

Q. Do you remember whether there was a signed statement?

A. Idonotbelieve so; I believe it was simply a screening. In any case, I think I
did meet with this person in Kampala for a screening.

Q.  Once again, draw on your memory. Would you remember the person who
facilitated contact with this person?

A. Iwant us to make progress, but I'm not sure. It is possible that (Redacted)
facilitated things for me, but I'm not even certain about that. Ibelieve that the
database of the OTP contains all the necessary information to answer those questions.
That is why we have a database, because our memories are sometimes defective.

Q. Please take the time to go through that document more attentively and try to
see whether the contents of the document will help you remember that it was you
who did the screening.

(Pause in proceedings)

A.  Yes, indeed, at one point there are events related which concern another theatre
of operations; namely, the Central African Republic. It seems that on the basis of
this statement, (Redacted)

(Redacted)

(Redacted). So I remember this, because at the time the

Central African file had started to emerge and we knew that there were links between
the various factions and various events, and this young man mentioned things that
we thought were useful to start work on the other file. I do not know whether there
is a team in place for the Central African situation, but I remember that I pointed this
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out to those who might have started working on the file, indicating to them that this
young man had useful information about Bangui.

Q. Iwould like to try to begin to understand from this example the procedure used
by the OTP to move from screening to a statement and testimony. I asked you
whether a statement was actually taken from this witness; a signed statement, a
signed deposition. Do you know anything about that?

A. Ibelieve I already answered that, but I do not mind repeating. The
identification of witnesses was one thing, that is go to the location and based on the
knowledge in our possession gather information and particularly ensure screening,
that is to say, the first statements, which was something that was done by the
investigators on the field. When we returned with all the information that we had
been able to gather, the screening was handed over to the Prosecution's division and
the analysts.

So the information was disseminated within the joint team, the broader team that
included representatives of the Prosecutor, and it was up to them to determine
whether all the elements collected during a screening was sufficiently interesting to
lead to a statement that would eventually lead to possibly calling that person to
testify before the Court. It was also necessary to decide what that status -- the status
of that person would be.

The representative of the Prosecutor, in the broader prosecution team, the attorney,
would determine whether the information was sufficient to consider that the person
as a suspect had taken part willingly in serious events, and then a formula -- the
formula would change, because there would be the necessity to have a lawyer for that
person to be heard under circumstances that guaranteed his or her rights.

So the process was quite simple. To begin with there was the gathering of
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information; secondly, determination of the possible interesting elements that the
witness could contribute to the investigation; and, given that each person had
different information, the information was disseminated amongst those concerned
and in the final analysis the person would be dropped if it was decided that they did
not know much, or that the person was not credible, that they were telling stories, or
they did not provide interesting information. It was also possible that there were
simple witnesses, or crime-based witnesses, that is, those who were present at an
event, and lastly the person could be a suspect and in that case, the investigation
could not question the person alone.

So, in a nutshell, this was the procedure that was followed in identifying witnesses.
Q. Inrespect of this particular witness, we do understand that there was no
interest in having the person provide or give a statement or deposition, but let me
refer you to paragraph 30: "Since I knew (Redacted), as well as other soldier friends, I
asked to join the UPC. Ijoined the staff headquarters, and from there (Redacted)
took me to the residence of Thomas Lubanga, whose bodyguard I became and I
remained his bodyguard until he left for Kinshasa."

I'm quoting that information just to indicate to you that this was a witness who
seemed to be rather close to the accused person. Do you have any information,
besides the general information that you have given us, as to why the decision was
taken not to proceed with this witness? I would like to add that, when reading
through this, there are elements that could be described as exculpatory.

A.  Letme be very rapid with this. If we had to take statements or testimonies
from everyone who directly or indirectly had links to the accused, visited the person,
was a bodyguard, gave something to him or received something to him, if we had to
take statements from everyone who had known that person then we would still be at
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the stage of analysis of those statements, or documents.

In line with what the Prosecutor thought and in order to avoid what had happened in
other international tribunals, we wanted to limit the number of witnesses to be called
before a court. That was a wish and that was because the experience of the other
tribunals, particularly the ICTY, had shown that multiplying the number of witnesses
who were probably going to say practically the same thing would not facilitate an
understanding of the case.

So it is obvious that, even though this (Redacted) had indeed at one point been in
contact with Mr Thomas Lubanga, in the procedure of the Prosecutor it was
understandable that questioning him as a witness and even as a suspect, taking into
account the complexity of the process that that would entail, did not justify pursuing
the issue with him.

Regarding exculpatory elements, and this was always my policy, it is really
incumbent on the Defence to identify them. You cannot expect that the Prosecutor a
priori, even without knowing the case, should be able to identify exculpatory
evidence when it was not even known which charges were going to be filed against
the accused person, so I do not believe that at that time because the person was giving
information that has turned out to be potentially exculpatory today it could have
been interpreted as such at that time. No, but I would like to point out that clearly
this document is in the file and can be used as a basis for exculpatory evidence, if
necessary.

Q.  Once again, I would like to ask you to try to remember something. Do you
know whether (Redacted) presented a witness to you known as (Redacted),
(Redacted), or at least helped

you to locate that person?
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A.  The way that the question is put I suppose that the answer should have been,
yes, but I really do not remember precisely. The name rings a bell, but I do not
remember the circumstances under which I could possibly have met this person.

Q.  Another exercise in memory. Do you know anyone known as (Redacted),
(Redacted)

A. Idoremember an (Redacted). Idonotremember the third name, but it may
be the same person.

Q. Do you remember who presented this person to the OTP?

A.I'm really confused, counsel, but I no longer remember who introduced (Redacted)
(Redacted) to us.

Q. Do you remember the time of the first contact with this witness?

A. Idonotremember. Are there no documents that can indicate this? Well, it is
not up to me to ask questions, but if there are documents that were used during the
interview of (Redacted), then I could be more useful.

Q.  You said that the OTP contacted you about three weeks ago about (Redacted)
(Redacted). Did the OTP contact you regularly to ask you a certain number of
questions?

A.  Tomy knowledge, I believe this was the only time that the Office of the
Prosecutor contacted me for this type of information. It is likely that during the
weeks after my departure some investigators contacted me for practical or material
issues, for example, "Is Mr so-and-so available?" "Do you have the contact details of
so-and-so?", and so on and so forth, but this was the only time that there was a
request to identify someone through a photograph.

Do I remember whether this person is (Redacted) That was the question and I gave
them the same answer that I gave you a few minutes ago; that is, I do not remember.
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Q. Did I understand correctly that the Office of the Prosecutor showed you a
photograph?

A.  Well, not really showed. They sent me a photograph by email.

Q. Did I understand you correctly also that immediately after you left the OTP
your colleagues asked you certain questions, but that -- but after those questions did
the OTP at any other time ask you any other questions, for example on the
identification of (Redacted)

A.  When you say "the Prosecutor," are you referring to Luis Moreno-Ocampo?

Q. The factis I am trying to establish something. Ever since you knew that you
were coming to testify before the Court, you told us that you were informed in June,
if my memory serves me correctly. Ever since the month of June, were there any
questions - any other questions - put to you by the OTP on maybe issues other than
the one concerning (Redacted)

A.  No, the only question - and we have talked about it - was do I want to testify
and am I available on such-and-such a date depending on the availability of the other
parties concerned? That was it.

Q. Thankyou. You told us that the intermediary, (Redacted), was (Redacted)
(Redacted). Please correct me if that is not

correct.

A. (Redacted). IfIadded the children, well, it

was an addition on my part. He probably had a particular interest there because he
gave us a lot of information thereon. I do believe that he worked in that area, but I

am not sure. [know - and I confirm - that (Redacted)

(Redacted)

Q.  Apart from what you knew, that is that he was (Redacted)
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(Redacted), do you know whether he had any other professional activities that I could
describe as his main professional activities?

A. Maybe, maybe. Iknow that he had a connection with the (Redacted)
(Redacted), whom I also knew, and he -- who reassured

me at that time about the credibility of (Redacted) who could possibly

provide us with information on what had happened. Iwould like to add that the
person who had the most contact with (Redacted) was Alice Zago, as this has already
been mentioned. Maybe it would be more interesting to ask her that.

Q. Did you know the fact that the (Redacted)

(Redacted) was to act as a (Redacted) in Ituri?

A. No. No, Inever heard anyone speak about this main activity, it would seem,
of (Redacted), but the time that he spent on our activities makes me question the fact
that he could have main activity and under the security conditions (Redacted)
(Redacted) in the region.

Q.  During your testimony, there was a person with the name (Redacted), who was
also called (Redacted). Did you personally meet this person?

A. It's probable that I personally met him, accompanied by other investigators, but
I think I said at the time that I had a lot of mistrust with regards to this person who I
didn't think this was so interesting. Well, I had a lot of mistrust with regards to this
person; I didn't think he was so interesting because we -- it didn't make me think that
we could collaborate together. Ididn't have much confidence in this person. I
didn't think that he was of great use to the investigations.

Q.  Youindicated to us that you had a feeling of mistrust. How did you deal with
that?

A.  No, the person himself, well, I remember a person who was somewhat
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pretentious, who pretended that he could solve everything, do everything that he was
asked to do or even that he wasn’t asked to do. So, it was just an impression. Ididn't
have a favourable impression of him as I had of (Redacted).

Q. Can we go to tab 33 in the binder 1 -- 38, rather. Here I'm referring to page 3 of
5. The document has the number DRC-OTP-0233-0525, and I'm going to read this
document, at least, the first paragraph of page 3 of 5:

(Speaks English) "Investigators returned his original documents after registration of
the copies. However, (Redacted) failed to submit new additional documents that
would allegedly be in his possession. After numerous occasions in which he failed
to do so, major questions arose about his credibility and intentions to collaborate with
ICC. As aconsequence, investigators decided to suspend contacts for the time
being."

(Interpretation) And my first questionis: Do you remember what the other lacks,
or problems, that were related to (Redacted) that are referred to in this note here?

A.  Well, it's really up to the documents to shed some light on what happened, and
that is the reason why I said that I still defend our system and in particular the
instructions for the files and everything that the investigators did was systematically
put into a memory by the reports. And this makes it possible for everybody to
speak about the same thing.

And why do I'say this? I say this because this document, this document that has
been produced, does confirm my impression. This was the impression that I had, a
memory, but I do think that already (Redacted)

(Redacted)

(Redacted)

(Redacted). So he wanted to give himself a role. I
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remember that he gave himself a role; he wanted to show that he was an essential
person in the management of investigations, and we had to call upon him because he
proposed his help. He did perhaps give us a few documents.

I personally wasn't persuaded by the relevance of these documents. I'm sure they
were put into the record. And he promised that he had others - he didn't - and

I think that everybody understood that this was not somebody with whom we
wanted to continue. Well, I suppose so because the document seems to confirm that,
at least.

Q. Do you remember that the collaboration was suspended from that moment and
it was subject to discussions within the body that you described to us as being
Excom?

A.  The fact is that the document is addressed to Michel De Smedt, a member of
Excom. The second thing is at the time I was no longer the team leader of these two
female investigators who were essentially working for the case at the time which we
called FNIL.  So, I do suppose that they drew certain conclusions, with the agreement
of Michel De Smedt at least, to not continue to work with this person who

wasn't -- did not make us have sufficient trust in him, and we needed to have that in
persons who worked with us.

Q. Thankyou. You indicated to us that you knew that certain persons could have
a vocation as a witness in order to make money. Should we understand from that,
according to what you noted, that some individuals were ready to lie in order to
benefit from the assistance normally provided to witnesses before the Court?

A.  What I said was that it was known, or it had been brought to the knowledge of
everybody within the region of Ituri, that persons who had been identified as
witnesses by the Court and who had been threatened, had been relocated; that is to
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say, they had left the region. And this was a rumour that these witnesses had left to
live in the West, in Europe. The immediate consequences, without having any
particular information in the field, but the immediate consequence of that for us was
to say, well, we have to be careful. This information which is circulating and which
had been reported on to us, we don't want that to give rise to people having a
vocation as witness, who just want to do one thing, and that's firstly to give us what
we're looking for and then to pretend to be threatened, to be immediately evacuated.
That appeared when we started to have witnesses for whom we have -- were obliged
to call upon the Registry to take serious protection measures in order to protect them.
I don't know where these witnesses went. The rumours said they were in the West,
as far as we were concerned. We didn't even know the precise relocation of these
witnesses who had, indeed, been evacuated.

Q. Thank you for this answer. In a country which is faced by so much difficulties
such as the DRC at the time of your investigations, were you informed of the fact that
individuals were falsely passing themselves off as former child soldiers, with a view
to gaining the assistance of NGOs who were dealing with this issue at the time?

A.  You described perfectly the state in which the Democratic Republic of Congo
was. At that time, I don't know what the current state is, but certainly at the time if
there was -- according to the United Nations agencies, if there was information that
gave one to believe that people were presenting themselves in the demobilisation
centres, presenting themselves as former child soldiers from the militias, and they
wanted to join the DDR programme, the United Nations programme, at least, we
were perfectly aware that soldiers -- well, I didn't know that they were child soldiers,
but at least the composition of these militias was often that of very young people.
And what I do know is that these soldiers had -- well, there was a trafficking that was
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organised in which they provided arms which were in a very poor state, which made
it possible for them to get $20, which they then gave to their leaders, who with this
money bought new weapons. These facts were brought to our attention because this
was part of the security evaluation, so that's something that I was made aware of.

On the other hand, I did not know particularly about child soldiers pretending falsely
that they had been in the militia, or people falsely claiming to have been child soldiers
in the militia.

Q. Were you also aware that certain NGOs dealing specifically with demobilisation
of child soldiers could have a tendency to increase the number of child soldiers they
were working for with a view to obtaining greater subsidies?

A. Idon't have a particular memory of NGOs involved in such exaggeration, but it
wouldn't surprise me at all, particularly local NGOs which emerged at the start of the
conflict and whose financial existence did depend on the suffering of others. And so
they did have a tendency to over-estimate or over-evaluate, quite often.

Q.  Faced with this context which you've just given us some precisions about, what
means were implemented by your office in order to ensure that the information that
was provided to you by the individuals who were presented as former child soldiers
was indeed correct?

A. I'm going to answer. Perhaps!I'll go further straightaway. There's a
fundamental issue will be mentioned then. We are talking about a country where
the civil state is a service which is vaguely working but not always at the level of
other countries. What does this mean? This means that with regards to the Rome
Statute, and with regard to the legal framework in which one has to integrate the idea
of child soldier, the conditions in the field were not the best in order to make it
possible for us to determine very easily who was a child soldier in the sense of the
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Rome Statute and who was not. The determination of ages was one of the elements,
and I would have to say this was subject to internal discussions within the Office of
the Prosecutor to determine what the evidence-collecting policy would be on this
subject.

In my national system, we have problems linked to the age of minors, and this was
something that was set up a long time ago. In other systems, you have medical
examinations that take place which make it possible to establish the age, the real age,
of people who undergo such an examination, and this functions with the age of 18,
and this doesn't work in the case in point, but all that is to say that there are
possibilities.

As leader of an investigation I wasn't the only person to think that there were such
possibilities because we also had a forensic expert, who I think is still working here,
and he obviously immediately suggested, and that is also his role, that we could
examine, as quickly as possible, the persons who could be child soldiers in order to at
least give a -- an approximative framework with regards to their age, with all the
reservations that are linked to that, of course.

When it comes to the bone age that you have in France, that could be criticised,
because the comparison table that you have corresponds to people of a Caucasian
race, and perhaps it might be contested, if you tried to apply it de facto to other ethnic
groups, and that is the reason why there were major discussions, because it seemed to
me natural. I was a former judge for children and the fact that someone is a minor is
something that really has to be determined straightaway because, if it's later
contested, it's something which really does weaken the Prosecution but, nevertheless,
the fact was that we considered, on the basis of the declarations, the statements rather,
Excom did consider that it was sufficient to base itself on the evidence that these
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people gave us, the evidence that the environmental context would give us, in order
to determine the fact that these children were under the age of 15.

Furthermore, it was also envisaged that the interviews of the soldiers -- of the officers,
or those responsible, can confirm that everybody was well aware of the fact that these
children were under the age of 15. And why do I say this?

I say this because it was one of the discussions that we had, an important discussion,
within the Office of the Prosecutor, and I think I remember that the forensic expert
did point out the problem at the end of 2004, end of 2004, right at the very start of our
investigations. So this wasn't a subject which had just been taken up at the very end,
no, this was something which was very much part of the legal subjects that had to be
dealt with and where choices, indeed, had to be made.

So the choice was made to take the path that I indicated to you already with the limits
that go with that. As the other possibilities, well, they also had certain limits which
were related thereto, and what did this mean? This meant that when we had finally
identified five or six children who could fall within the classification of child soldier,
in accordance with their own statements, it was necessary thereafter to confirm this
assessment with evidence which was objective, and this is the reason why we had
communication of civil status documents, and I think this is something that we're
going to speak about as well, we had civil status documents which were obtained,
and there were not investigators who were going to the town hall of Bunia or
surrounding towns in order to claim these. We had these communicated to us on
our request which is the -- with the valour that they had -- with the value that they
have.

At the same time, the children were seen thereafter, I think by a doctor. At the same
time, I think that I do remember -- I mean, I saw the interview concerning the
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problem of baptism. We had learnt that in the community, in the Hema community,
from which these children came, I think I remember because I heard this at the time
and the report is there, that can also be referred to, but that the child could not be
baptised or had to be baptised before a certain age, and this gave us some evidence
which would confirm that at a certain date a child would have had to have had a
certain age in order to be baptised.

Q. Did you meet the families of child soldiers in order to check their testimony?

A.  TthinkI can confirm that where it concerns the five or six soldiers where I was
involved personally as a team leader, as an investigator, we never went to families to
identify ourselves as such with a view to interviewing these children or their relations.
No, investigators went into the field, into the family lodgings, in order to obtain any
information of any kind.

Q. Tunderstand that you were saying you didn't go to the family homes, but did
you try to contact the families so that they would come and meet you in a place, a
particular place, in order to establish with the families the fact that the testimony of
their child was real?

A.  This is a different question, and there I would answer that differently. 1do
remember of the interview of a sister of a child soldier, one of the child soldiers, she
had probably been taken into trust by the child and she had told (Redacted) who

was our intermediary and who told us that perhaps she had interesting information
to provide us with and for which she wanted to be heard, but the policy which was a
security policy - I have to remind you of that - they weren't in a purely legal domain
here, we were in the field of the security of the children. We would have had a lot of
difficulty in explaining that one or other of these children were attacked, because
there were links with the investigators. So if we had opened up the confidential
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aspects, that was on an exceptional basis and knowing that we would not put their
lives in any danger. Nevertheless, I do wonder if at the time when I was
interviewing this person the children were not already safe elsewhere. This would
make the problem of their security secondary.

Q.  So the policy of the Office of the Prosecutor was not to meet the families in
order not to put these children in danger, do I understand that correct?

A. That's exactly right. The family in the -- the extended family in the largest
sense of the term, that could include people who could go and tell the militia leaders
that such-and-such a child had testified against them.

Q. I'dlike to reduce the scope of my question, saying that the policy of the Office
of the Prosecutor was not to meet the father, the mother and the sister, brother, so the
nuclear family, if you like, that was also the policy of the Office of the Prosecutor?

A. In the situation of the five or six children, not only was it the policy of the Office
of the Prosecutor, but it was my expressed request not to have contacts between the
investigators and the family. But whatever the case, it was the same policy. The
policy was the same where it concerned all witnesses. We didn't have direct contact
with the family environment unless on an exceptional basis, but this was due to the
circumstances and I don't have any memory of this from my part.

Q. Did you check with the leaders of collectivities, from the place of origin of these
child soldiers, if in their territory there had been child soldiers? Did you carry out
any investigations with regards to the chefs de collectivité; the leaders of these
collectivities?

A. I'm always concerned by this question, because the answer is so obvious.
There's no exception possible, but I suppose there's some kind of sense to it. I would
say, of course, no. The chefs de collectivité, as they were close to the political
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militias who we were investigating, it was out of the question for the investigators to
have any kind of relation -- well, a relation in which we would ask these chiefs to
identify people who might have been young fighters.

Now, within the framework of informal discussions, some of these chiefs were -- or
did meet investigators, perhaps, but there was obviously -- well, it would have been a
danger. It would have been a danger to mention to the chiefs of these collectivities
the presence or not of child soldiers.

Q. Thank you very much. The majority of child soldiers alleged that they had
been abducted from the schools, or that they were going to schools at the time that
they were enrolled in the groups. Did you visit the schools to cross-check the
precision of their testimony regarding their school attendance?

A.  This question relates to an element that I need to explain which I have not
mentioned and now I see why, and I am going to mention it. The answer is clear.
No, we never went to schools to ask the headmasters or directors to ask me to give us
the various files on the children so that we could cross-check their ages. However,
at one point it was necessary to ask (Redacted), using some sort of cover story about
general problems of children, whether he might be aware of lists of registered
children in schools. That would allow us to try and verify whether a particular child
could be linked to a particular class, or to say, for example, that children of
such-and-such a class were of this-and-this an average age. So the idea was to
identify the general age of pupils on the basis of their classes and then to check in the
statements from our children what age they were in any particular class. In that way,
we would be later able to say that a child who is 12 years would normally be in this
specific class.

So that was the idea. There was no direct link with the children who were witnesses.
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There was simply an attempt to try and identify external and objective parameters to
confirm the ages of the children.

Q.  You have told us that you asked (Redacted) to carry out this research, or
investigation. Did he bring back any registers to you? Do you remember having
seen any such documents?

A. Iremember that I saw those documents and I believe that we made photocopies
of them, at least I suppose so, which were placed on the record. Now, I remember
more precisely, the idea was to have a general average that would be generally
applicable or not to the children, because it could have demonstrated the opposite of
what we were trying to show.

Q. Did you specifically go to the schools where the children had claimed to go to
school to check whether they had really been registered there?

A. The idea was not to verify whether they had been registered. The idea was
clearer in the sense that it was an objective piece of information. In the community
that they lived, I mean the Hema community, which was supposed to be more
educated than other communities, when a child is 12 years old would he or she be in
such-and-such a class? So there were lists of registers with the children's ages and
this was compared to the ages claimed by the children, so I did not try to go and
verify in the schools whether the children who had claimed to be there had actually
been there because I don't remember that these were necessarily even the same
schools.

Q.  You have already spoken to us about the verifications that were carried out by
the OTP regarding the ages of the child soldiers, but I would like to come back to this.
You told us that at one point you asked (Redacted) to go and look for birth certificates.
Do you know the information based on which (Redacted) would
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obtain those certificates?

A. AsIhave already told you, I was often a second-line investigator. Iwasa
second-line officer. The first-line officers were the other investigators. ButIam
going to try to remember and they will have to forgive me if I do not say exactly what
they would have liked to say. I believe that we asked (Redacted) not to go directly the
mayor's office in Bunia or Mudzipela to request birth certificates, but we asked (Redacted)
and he would not actually have had the authority to do that. He had no legal
authority to do that. Ibelieve he was simply asked to contact the families, whether
they could have birth certificates and that he make the request to the authorities. The
authorities sent them out. I cannot tell you precisely who amongst the family
members were responsible for that, but it was (Redacted) who finally gave us those
certificates.

Q. Was there any decision to verify in the independent electoral commission of the
DRC to try and find information relating to those children, or to their parents?

A. The independent electoral commission was, indeed, set up during the years that
are of interest to us. It would have been difficult to locate the parents. Itis true
that that was an interesting idea, but that would have given us the ages of the parents
but not the ages of the children. To my knowledge, those children were not
registered in the electoral lists. So we did not follow that up. If the investigators
contacted the independent electoral commission, well, the fact is we did not know the
members of that commission. They were not just members of NGOs, but they were
also local people, so it was pointless to go and attract the attention to individuals that
we wanted to deal with in a discreet manner.

Q.  Just one moment, please. Can you please kindly refer to tab 7 of the big folder.
The number is DRC-OTP-0172-0114. I would like to ask you whether you remember
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that it was you who took this statement during the interview of this witness?

A. Aslsaid before, I do indeed remember that I was the one who interviewed this
young girl.

Q. Isitcorrect to say that this person was contacted because she was the sister of
one of the child soldiers presented by (Redacted)

A. Yes, indeed.

Q. For your information, the statement of (Redacted) is in tab 11 of the same folder.
The number is DRC-00132-079. Please take some time to briefly go over those two
statements. I should like to point out to you that (Redacted) contradicts the
testimony of her sister on two elements, firstly the date of her birth and secondly the
disappearance of her mother, because (Redacted) says, "I never saw my mother again
ever since the events,” Whereas (Redacted) is saying that if you need more
information you can contact the mother who was confided in by her daughter.

I would like to ask you this: When you were faced with contradictions, what did
you do and what measures did you take at such times?

A. IfIunderstood correctly, (Redacted) was interviewed in 2005, but I met with
her sister in May 2007. This was a long time afterwards. The fact that she gives
information that is not consistent with what her sister said constitutes the very
principle of investigating incriminating and exculpatory evidence.

I asked her what was her date of birth. She gave me a date and she was very certain
of that. At that time, I could not have told her, "But look, your sister told me this."
That would be confronting her. So it was a free interview which was to be sent to
the parties and the Defence would do with it what they want.

It was interesting to us to give us cultural elements that could possibly confirm that
(Redacted) was of the age that she indicated at the time of the events. The fact is that
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she says that there is a difference of four or five months in the age. I'm not convinced
that this seriously changes the point. The two say that she was born in 1989.
Regarding the absence of her mother, I would frankly concede that I didn't insist on
that. That was her assessment, and she was old enough to know what she had to
say. And (Redacted) was old enough and mature enough to be able to tell us what she
wanted to tell us.

Of course, this would put a question mark on (Redacted) testimony; I agree with that.
But if we had not done this we would have been criticised for not having carried out
an objective investigation.

Q. But when given these two contradictions, did you not try to meet with the
mother of (Redacted)

A. Maybe. Iwill remind you thatI did that interview in May 2007, and then I left
in June 2007. Idid not try to do anything during the months that were left for me to
leave, but I do not know whether the OTP later tried to cross-check the information
with their mother. I cannot give you any answer about that.

Q. Thank you. Please let us refer to that first page of the statement. At the
bottom, we can see names of everyone that was present during the testimony, and we
can see the name (Redacted). Does that mean that the intermediary took part in
that interview?

A. Isuppose the answer is, yes, but I would like to point out that this was not a
witness, as such; this was someone who was brought by (Redacted) and who
provided information that she wanted to raise. This was not somebody whose
anonymity we wished to preserve in order to later call her before the Court. Idon't
want to elaborate too much on that. The fact is simply that (Redacted) brought her
and stayed put during the time that questions were put to her.
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Q.  You have told us that in your opinion exculpatory investigation was extremely
important. How did you carry out these investigations for exculpatory evidence?
A. Let me come back to my previous activities: I do not wish to dwell too much
on that, but I want to talk about what influenced my way of doing things during
those three years. Investigating for incriminating and exculpatory evidence does not
mean that one has to become a schizophrenic. You do not absolutely need to find
reasons for making allegations against someone while at the same time trying to find
information by all means to ensure that that person is not liable.

On the contrary, the principle is that as information begins to emerge that might be
interesting for the investigation, you store that information and take it into account.
Secondly, when the persons themselves, specifically the suspects, provide
information that is favourable to them, you have to do what is necessary to make the
information available to the tribunal or to the Court so that the Court, on the day of
the trial, should have access to all the information that could be used to incriminate
somebody or to defend somebody, but you cannot ask someone investigating to
assess a priori, even without knowing the charges that are going to be issued, to
determine which is incriminating or exculpatory information to be used by this
non-suspect, who is not yet known or who is expected to be a suspect.

So the procedure is simple and it was used to maximum benefit. If there are
documents and testimonies related to the crimes, you gather them and then you keep
them and make it available for the Court to be able to use them as exculpatory
evidence for the Court to be able to make a fully informed ruling. And I believe that,
from that point of view, documents were initially collected in that area.

I do remember that there was a tract that was provided by the UPC and which could
be interpreted in two ways regarding the use of child soldiers. Thomas Lubanga
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prohibited the use of child soldiers because he issued a text to the effect that,
henceforth, child soldiers should not be used. This is a document that can be used
by the Prosecution or for the Defence, depending on the interpretation of that
document.

This was typical of the documents that were collected which, from our point of view,
could be used by the two sides. The investigators questioned the suspects in this
manner in a way to present documents that could be used to prosecute them or to
defend them.

So this quasi-pathological obsession with searching for exculpatory evidence came
from people who had no mastery of this system of investigating both incriminating
and exculpatory evidence, and who wanted to do everything possible not to violate
the texts.

As a representative of a system that has always used this approach, with the
limitations we were aware of, I was really surprised by the energy, the efforts made
by people from the common law background, to comply with the Rome Statute so as
to present, in as objective a way as possible, all exculpatory information available.
This was a requirement of the person who was supposed to direct the process, in
particular the trial attorney, and a lot of resources were used in an attempt to identify
possible exculpatory materials.

Q.  Were there people in the investigation team who were dedicated to searching
for exculpatory materials while others were devoted to efforts in searching for
incriminating materials? Was there that separation?

A.  No, there was no separation. That would have been original because there
would have been confrontations and disputes. The fact is that investigators were
assigned on the basis of a table to estimate and evaluate what could be the best
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arguments of the Defence, and we based ourselves on this to identify each
evidentiary material and classify it as potentially incriminating or exculpatory.

But the fact was that the principle had to be respected, that is, to leave it up to the
Defence to determine what could be exculpatory. It was not up to the Prosecutor to
define the strategy of the Defence.

However, there was that concern that we could later be criticised for not having
investigated exculpatory evidence and this led to some sort of paranoia, and the
people focussing a lot on exculpatory materials — "We must identify this and allow
the Defence to fulfil its role" — which sort of undermined the natural activities of the
Office of the Prosecutor.

Q. Just one moment, please.

(Pause in proceedings)

I'm sorry, I would like to go to a point of detail before we break. You said that in the
area of witness protection there was an agreement with Kinshasa. You said there
was an agreement for Bunia, but there was never any agreement with Kampala.
That is what you said to us; is that correct?

A.  Yes.

Q. Letusnow refer to tab number 2. These are transcripts of hearings in the
Pre-Trial Chamber in which you were involved, and in response to a question by
Presiding Judge Jorda, and this is on page 63 at the very top, line number 4,

Mr Lavigne: "Mr President, the Office of the Prosecutor signed these three
agreements because they are three different agreements, one with Kinshasa, the
second with the Office of the Prosecutor, and the third with Kampala, together with
the Registry. We therefore consulted the Registry on the possibility of disclosing
these documents and the Registry decided to reserve that possibility for itself for
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later."

Just to be clear, did you sign any agreement with Kampala or not?

A.  The confusion, which is quite understandable, comes from the fact that, if I
remember correctly, with regard to Kampala, the agreement was signed but not with
the DRC team. There was a team for Uganda which signed an arrangement for
witness protection. We could have included our own witnesses there without
mentioning it to the Ugandan authorities. We included them in that programme,
out of concern to avoid their being identified as Congolese witnesses in Kampala.
We had considered that the agreement that should have been signed with the
Ugandan authorities, but which concerned the witnesses of the Ugandan team
investigating in another situation, could be used by us in cases of emergency. So the
Office of the Prosecutor in the DRC situation, to my knowledge, did not sign any
agreement with the Ugandan authorities asking Ugandan police to protect our
witnesses. We simply tried to use an agreement signed by the team in the Ugandan
situation to assist us. I don’t know if I was clear enough.

MS MABILLE: (Interpretation) Very well.

MS GODART: (Interpretation) Thank you. We will reconvene at 11.30 a.m.

(The witness stands down)

(Recess taken at 11.02 a.m..)

*(Upon resuming in closed session at 11.30 a.m.) Reclassified as open session

(The witness enters the courtroom)

MS GODART: (Interpretation) Please go ahead, Counsel Mabille.

MS MABILLE: (Interpretation)

Q.  Witness, could you please be so kind as to take binder number 1 and go to tab
26. The reference is DRC-OTP-00132-0011. Here, as we can see, this is an
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attestation of the birth of a child, and in this attestation or birth certificate -- please,
excuse me.

This was provided by (Redacted). I'd like to draw your attention to this formula: "I
attest furthermore that this statement is in concordance with the identity card of
parent ..." and these blanks have been left unfulfilled. Did you ask question as to
why there were blanks in this attestation which was provided by (Redacted)
(Redacted)

A. Tomy memory, no, we took it as it was, as provided to us, with the, yes, blanks
that you can see on this document.

Q. Thankyou. Isit correct that the Office of the Prosecutor set up towards 2007 a
system, a database, of communications -- or a communications database, the contact
management system? Was this system in place before you left?

A. Inever heard about this system, so it must have been set up after I left, as far as
I know. Contact management system, did you say? A database of all contacts?

Q. Exactly. You indicated to us, and here I'll take the example of (Redacted),

you had him regularly on the phone. These contacts that you had with (Redacted),
were they in one way or another recorded in a document or is there a trace of these
communications that remains?

A. Iclearly stated that, where it concerned communications by telephone

which -- in which the situation present in the DRC was discussed and the evaluation
of security that that entailed, there was not a legal account taking of that. So you
didn't take into account the number of calls or the content of calls. However, where
it concerned information that was provided, he wasn't only the only one in this
regard.

This did make it possible for me to write reports which would have been put in the
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database, security evaluations which I made, sometimes in collaboration with
somebody from the OSU, I think, but sometimes I did them myself. But the
communications themselves with (Redacted) or with others were not conserved, as such.

Q.  Butmore precisely, if you had communication with one of the intermediaries,
with regard to a particular witness at a particular time, you mention a problem of
security. This information, was it preserved in a particular document?

A. Isetup atype of table on which there -- all the witnesses were indicated who
could enjoy possible protection, the intermediary who could be contacted, all the
telephone information that I had concerning this witness, the date of the last call,
whether by the intermediary or directly, and possible mentions of difficulties found
and the way in which we had addressed these difficulties.

The principle of the database which I set up made it possible to have a sort of
overview of the daily life of our witnesses, and when there was an incident it was
immediately subject to a meeting with the Prosecutor responsible for the witness, and
then I would propose a solution, whether it was a health problem, then I would
propose that medicine be purchased or that the person be put in hospital.

If it was -- if there were threats, for example, I would propose at that time we start to
envisage perhaps thinking about measures, initial measures. All of this information
which I had on my computer was available for the team; it was constantly updated,
but it was not to my knowledge subject to a recording as such because whatever the
case it did evolve. Recording as such in the database aimed for the trial, if that's
what we're talking about.

Q. Thank you very much. You indicated to us that, among your functions, you
worked on the issue of the arrest warrant for Bosco Ntaganda. His capacity as the
Deputy Chief of Staff in the FPLC, he was to be prosecuted before the ICC. Was it in
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that capacity that he was to be prosecuted before the ICC?

A.  Ithink that I can confirm that Bosco Ntaganda was the number 2 of the military
group of the UPC, the FRPC, Kisembo being the first, if that's the question that you're
going to ask thereafter.

Q. Isit correct that you met Floribert Kisembo in the (Redacted) in Kinshasa on

26 October 2005?

A. It's correct that I met Floribert Kisembo in the (Redacted) in Kinshasa with
regards to the date that you've -- yes, on the date that you indicated.

Q. Isitalso correct that Kisembo thereafter was questioned by Mr Sebire and that
he took a statement from him?

A.  Yes, probably, because that's information you're giving me. I'm a bit surprised.
I don't remember that, that Nicolas was -- that he interviewed him under the
conditions that you mentioned. I thought that he was rather considered as a suspect,
so he would have been examined as a suspect, but --

Q.  You are right to correct what I said. When I said statement, no, he was
interviewed as a suspect by Nicolas Sebire.

A. I'mreassured by that clarification.

Q. Did you know that Mr Kisembo received the title of "general" of the regular
army of the FARDC?

A.  Not only Floribert Kisembo, but I've understood that others also recently got the
title of "general" in the regular Congolese army.

Q. Do you know why the Office of the Prosecutor asked for an arrest warrant for
the President of the UPC, a Deputy of the Chief of Staff of the FPLC, but not against
the Chief of Staff of the FPLC.

A. Icananswer. Well, it would be difficult for me to answer, but I really think
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that it's probably not up to me to answer this type of question. This is a question, a
fundamental question, against who are you going to work and against whom are you
going to obtain the arrest and the presentation before a tribunal. That's not at my
small level that this type of decision is taken.

So, yes, from outside and seeing the order as clearly indicated in the battle structure
of the UPC and the armed wing, Bosco was number 3 - or number 2, depending on
how you count things - and Kisembo was above him. Iimagine, because that's
really a decision, a criminal policy decision, so I don't -- can't talk in the place of those
who took such a decision, but I do think that the evidence that we accumulated did
justify more working on Bosco Ntaganda than on Floribert Kisembo, but I -- I can't
make a Jesuit's answer, as it were, I can only say that it doesn't come within my frame
of competence to say against whom an arrest warrant should be issued.

MS MABILLE: (Interpretation) Thank you very much, Madam Godart. Ihave
finished.

MS GODART: (Interpretation) Thank you very much. Does the Office of the
Prosecutor want to ask additional questions?

MS BENSOUDA: Yes, Madam Presiding Officer. Ijusthave a few questions.

MS GODART: Go ahead.

QUESTIONED BY MS BENSOUDA:

Q. Thank you. Mr Witness, under cross you discussed the statement of (Redacted)
(Redacted) - and you confirmed that (Redacted) was present in this

particular case. But where -- you also said before in your testimony that
intermediaries were normally not present when substance was discussed. What was
the difference in this particular case that (Redacted) was present?

A. Aslindicated with regard to the question that was put to me for this interview,
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the interview was taken in 2007 and this concerns a very particular question with
regard to a witness who was already in a total protection situation. Isuppose -1
suppose - if I mentioned his presence, that is because I had to choose to have that
person close in order to get translations, taking into account the fact that the
interview was going to be in French but that the knowledge of French of the witness
was perhaps not sufficient at a certain time for it not to be necessary to ask (Redacted)
to carry out the translation. So I think that is the essential reason to motivate that
person's presence. As Iindicated, in the framework of witnesses, at least in the first
part of the investigation, I do confirm that the intermediaries didn't help in the
interviews, but in the framework I think that (Redacted) and his contract with the
Office of the Prosecutor therefore probably knew a certain number of things and his
presence as an assistant did seem to be justified.

Q. Thank you. Also during your testimony you testified that you did not contact
the family members of the child soldiers, and I'm aware that you've answered this
question in part, but can you explain why the Office of the Prosecutor did not
normally contact the family; especially in a strict sense why?

A. I'm therefore going to answer perhaps in the same way as I answered to this
same question to the Defence. The notion of family - extended family in the wider
sense of the term - well, you could find in that that among the relations were brothers
and sisters, aunts and uncles, that either there would be other children or other young
people who could have participated in the fighting and who knew the military past of
our witness. Either in the older generation, they could be relations who had
responsibilities in the movement - the politico-military movement - and then they
could inform the leaders at the time who were still in Bunia of the fact that one of the
members of their family had been contacted and had been questioned.
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This would have put the witness in immediate danger, in the danger of being
abducted, of being taken out of our control to be able to continue working with him
or her, which therefore justified -- in the same way as we never tried to directly reach
these witnesses in their family environment, we obviously neither looked to contact
their relatives to give us the necessary authorisation to hear the children; to interview
the children.

Q. Insum it would be for security reasons; is that correct?

A.  Ithink that this idea must have circulated throughout my interview. Security
became -- well, this isn't the case in most investigations before, but security in this
case became our number one imperative; a categorical imperative. We couldn't
work without it, so it was above all other considerations whatever they were.

Q.  When asked by my colleague about also not going to the schools of the children,
or not to go to different villages to find out the records of the school, was there a
particular reason why you did not do that?

A.  The reason was, once again, the security imperative. Isaid - and I still
maintain - that the Hema community was in Bunia and it was repute -- it had the
reputation for being the most educated and, as such, the best organised schools were
managed and directed by people from this community quite simply because the
community lived in separate parts of Bunia, at least at the time.

Well, we didn't want to raise the question of these Hema intellectuals who could be
linked to the politico-military movements, if we went directly to neighbourhoods we
would have been immediately identified and we went around asking questions with
regards to did our witness go to this school at whatever age.

So everything was indeed a question of how to obtain information which at the same
time could be used in -- well, obviously with the limits of use by the Office of the
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Prosecutor, but at the same time how could we avoid giving rise to suspicion and
therefore putting the children in danger? And I say this because even after these
same children were put under protection by the Registry, because once we wished to
have other children the problem would have already arisen, so we didn't want to
create a precedent even though some children were already in safety.

MS BENSOUDA: Madam Presiding Officer, if | may have a moment? Thank you.
Madam Presiding Officer, we don't have any further questions.

MS GODART: Thank you.

MS BENSOUDA: Thank you, Mr Witness.

MS GODART: (Interpretation) Does the Defence have other questions?

MS MABILLE: (Interpretation) No, Madam Presiding Officer.

MS GODART: (Interpretation) Well, that concludes your testimony before the
Court. Thank you very much. Iwould like to thank you for testifying before the
Court, for having been available for all this week and I would like to wish you a
happy return trip. I'd also like to thank all the parties and participants, as well as
the members of the Registry and the interpreters and the court reporters for their
cooperation and for the professionalism and courtesy that everyone has shown.
Thank you very much.

THE WITNESS: (Interpretation) Thank you.

(The witness is excused)

*(The deposition ends in closed session at 11.53 a.m.) Reclassified as open session
RECLASSIFICATION REPORT

Pursuant to Trial Chamber I's email instruction dated 2" November 2011, the
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