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1 International Criminal Court

2 Pre-Trial Chamber II - Courtroom 1

3 Presiding Judge Ekaterina Trendafilova, Judge Hans-Peter Kaul,

4 and Judge Cuno Tarfusser

5 Situation in the Republic of Kenya - ICC-01/09-02/11

6 In the case of the Prosecutor versus Francis Kirimi Muthaura,

7 Uhuru Muigai Kenyatta, and Mohammed Hussein Ali

8 Confirmation of Charges Hearing

9 Wednesday, 21 September 2011.

10 The hearing starts at 2.30 p.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE TRENDAFILOVA: Please be seated.

15 Good afternoon everyone who is in the courtroom and in the public
16  gallery.

17 I would invite now those authorised to take pictures or to make

18  photographs and to take videos by virtue of a decision taken by the

19  Chamber to be ushered by the Court Officer kindly into the courtroom.
20 Good afternoon, you have one minute and a half to do your job.
21 Your time is over. Thank you. Please leave the courtroom.
22 Now I would like to ask the Court Officer to please call the
23 case.
24 COURT OFFICER: Good afternoon, Madam President, your Honours.
25 This is the situation in the Republic of Kenya, in the case of the
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1 Prosecutor versus Francis Kirimi Muthaura, Uhuru Muigai Kenyatta, and
2 Mohammad Hussein Ali. Case reference ICC-01/09-02/11. Thank you,

3 your Honours.

4 PRESIDING JUDGE TRENDAFILOVA: Thank you, Court Officer.
5 On behalf of the Chamber, I welcome the parties, the Prosecutor
6 and his team; the Defence teams of the three suspects; the suspects
7 themselves, Mr. Muthaura, Mr. Kenyatta, and Mr. Ali; and also the
8 Legal Representatives for Victims.

9 At this instance I would invite the parties and the

10 Legal Representatives to introduce themselves starting with the Office of
11  the Prosecutor.

12 Mr. Ocampo, the floor is over to you. Who is today with you in
13 your team?

14 MR. MORENO-OCAMPO: Thank you very much, Madam President,
15 your Honours. The Prosecutor office is represented today by
16 Adesola Adeboyejo; Adeniran, Akingbolahan; Alex Whiting; Nicole Samson;
17 Olivia Struyven; Desiree Lurf; Shamiso Mbizvo; Ramu Bittaye; and the
18 Prosecutor himself, Luis Moreno-Ocampo.

19 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Prosecutor.

20 Now I turn to the Defence. I ask the Defence teams to represent

21 themselves and as long as in this case there are three suspects and

22 accordingly three Defence teams, the Chamber suggests that the Defence

23 teams present themselves and also make their presentations in the order

24 adopted by the Prosecutor in his case. This, of course, is without

25 prejudice to the freedom of any Defence team to raise any issue of their
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1 concern throughout the hearing these days without following this order.

2 Having said this, I ask the Defence team of Mr. Muthaura to

3  present themselves.

4 MR. KHAN: Madam President, your Honours. Good afternoon.

5 Ambassador Muthaura, who sits behind me is represented by Mr. Essa Faal;
6 Mr. Kennedy Ogetto, who sits behind -- next to the ambassador;

7 Shyamala Alagendra. These are the lawyers in court. We are also

8 assisted outside court by Venkateswari Alagendra, she is in the gallery;

9 and by our case manager, Mr. Anand Shah. My name is Karim Khan.

10 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Khan.

11 Now I turn to the Defence team of Mr. Kenyatta. Would you be so

12 kind to present yourself.

13 MR. KAY: Thank you, your Honour. Madam President, your Honours,
14 Iam Steven Kay of Queen's Counsel representing Mr. Kenyatta. Next to me
15  sits Mr. Desterio Oyatsi. Mr. Kenyatta is at the end of this row.

16  Ms. Gillian Higgins of the London Bar is also behind me, and Ms.

17 Wambui Gichuru is behind me as well.

18 PRESIDING JUDGE TRENDAFILOVA: Thank you, Counsel Kay.

19 And now finally the Defence team of Mr. Ali. Who appears today

20  on his behalf?

21 MR. MONARI: Madam President, your Honours, for Mr. Ali, who sits
22 next to me is Gregory Kehoe of the New York Bar, together with Mr. Otachi
23 and Mr. Orina from the Kenya Bar. My name is Mr. Evans Monari.

24 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Monari.

25 I turn to the Legal Representatives of 233 victims that have been
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1 authorised to participate in the proceedings of this case. Would you

2 present yourself and is someone assisting you in your job?

3 MR. ANYAH: Good afternoon, Madam President, good afternoon,

4  your Honours. My name is Morris Anyah. I represent the victims in this
5 acase. Seated to my right is my case manager, Ms. Anushka Sehmi. Thank
6 you, Madam President.

7 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Anyah.

8 We should not forget of course the Registrar and her office that

9 are rendering valuable assistance and support to the Chamber, to the

10  parties and to the participants.

11 So would you tell us, Madam Registrar, who is here today with

12 you.

13 MS. ARBIA: Good afternoon, Madam President, your Honours. I am
14  grateful for your invitation to appear in these proceedings. With me is
15 Natacha Schauder, associate Legal Officer and Cyril Laucdi,

16  Legal Officer. Thank you.

17 PRESIDING JUDGE TRENDAFILOVA: Thank you, Madam Arbia.
18 Now at this point in time, let me introduce my colleagues, the

19  Judges of Pre-Trial Chamber II and the legal team of the Judges. On my
20 rightis Judge Hans-Peter Kaul, on my left is Judge Cuno Tarfusser.

21 In front of the Bench are Gilbert Bitti, the Senior Legal Advisor

22 for the Pre-Trial Division; Ms. Eleni Chaitidou, Legal Officer; MR.

23 Mohamed el Zeidy, Legal Officer; Mr. Silvestro Stazzone,

24  Associate Legal Officer; and we have another Associate Legal Officer

25 present in the courtroom, Mr. Simon Grabrovec sitting behind the
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Registrar.

Now I would ask Mr. Muthaura, Mr. Kenyatta, and Mr. Ali to
individually stand up and identify themselves to the Chamber. I will ask
first Mr. Muthaura.

Mr. Muthaura, would you identify yourself by stating your full
name, your date and place of birth, and your current occupation.

MR. MUTHAURA: Madam President, your Honours, my name is

Francis Kirimi Muthaura, born 1946 in Meru, Kenya, and I'm the head of

O o NN & O A~ W N

public service and the secretary to the cabinet.

10 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Muthaura. Please
11  be seated.

12 I turn with the same question to Mr. Kenyatta.

13 Mr. Kenyatta, would you kindly stand up and identify yourself by

14 stating your full name, date and place of birth and current occupation.

15 MR. KENYATTA: Thank you, Madam President. My name is

16 Uhuru Muigai Kenyatta, born 26th October, 1961, and I am currently the
17 Deputy Prime Minister and minister of finance of the Republic of Kenya.
18 PRESIDING JUDGE TRENDAFILOVA: And place of birth?

19 MR. KENYATTA: Nairobi.

20 PRESIDING JUDGE TRENDAFILOVA: Thank you.

21 Finally, Mr. Ali, would you identify yourself, giving us answers

22 tothese questions: Full name, date and place of birth and current

23 occupation.

24 MR. ALL: Thank you very much, Madam President. My name is

25 Ali Mohammad Hussein. I was born on 16th of February, 1956, in Eldoret
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Kenya.
PRESIDING JUDGE TRENDAFILOVA: And your current occupation?
MR. ALIL: I am working right now as the chief executive officer
of the Postal Corporation of Kenya.
PRESIDING JUDGE TRENDAFILOVA: Thank you. You could be seated.
Before we resort to our business of today, the Chamber sitting on
this case finds it necessary to very briefly make some clarifications
starting with the nature of this hearing and the role that the
Pre-Trial Chamber has to play. As has been highlighted in a number of
decisions issued on behalf of the Chamber, the confirmation of charges
hearing is neither a trial before trial or a mini trial, nor a
tirst-instance Court.
In contrast to trial, this Chamber does not have to decide on the
person's guilt. Rather, our duty is to distinguish cases that should go
to trial from those that should not, by determining whether there is
sufficient evidence to establish substantial grounds to believe that the
suspects committed the crimes charged as provided for in Article 61(7) of
the Rome Statute. At this point, the Chamber takes note of concerns
raised by the Defence teams in this case that, I quote, "the confirmation
hearing must not be a “pro forma proceeding' or 'rubber-stamping of the
Prosecution's case."
Therefore, it is my duty to, on behalf of the Chamber, emphasise
that the Chamber does know its responsibilities assigned by law and does
not at all underestimate this hearing, does not undervalue the

responsibilities of the Prosecutor and the commitments of the Defence.
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1 However, the Chamber is firmly determined to act within the legal

2 parameters of its legitimate role and responsibilities and not to take

3 over responsibilities of a trial which are not provided by law to any

4  Pre-Trial Chamber.

5 Next, the Chamber would like to affirm the general principles

6 guiding this hearing.

7 First, the presumption of innocence according to which the

8 suspect is presumed innocent until proven guilty with a final decision.
9 Second, it is the Prosecutor who bears the burden of proof and

10 thus he must provide evidence sufficient to satisfy the threshold of

11  Article 61, paragraph 7 of the Rome Statute.

12 Third, the Defence has the right, not the obligation, I

13 underline, to challenge the case and the evidence of the Prosecutor and
14  to present its own evidence, I underline again, if it wishes to do so and
15 according to its strategy. Further, the Defence has always the final

16 word.

17 Next, the suspect is provided with a set of rights in his

18  defence, Article 67(1) of the Rome Statute, and amongst those rights is
19  the right to make an unsworn statement during the confirmation hearing.
20 Further, while there may be some closed or private sessions

21  during the confirmation hearings, the general rule is that the hearing is
22 public.

23 At this instance, I would like to note the decision on victims'

24  participation at the Confirmation of Charges Hearing and in the related
25 proceedings in which participants were provided with the following
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1 rights: To attend all public sessions of this hearing, to make brief
openings and closing statements, to have access to the public record of
the case, including public evidence disclosed by the parties, to be
notified of all public decisions and filings, and finally, on a
case-by-case basis where the personal interests of victims are affected
by the issue at stake and upon a request to the Chamber they can be
authorised to present their views and concerns, as provided by

Article 68(3) of the Rome Statute.

O o NN o O A~ W N

The Chamber also like to remind the parties and participants that

10  they have certain obligations pursuant to the Rome Statute, the Rules of
11 Procedure and Evidence, and the Code of Professional Conduct for Counsel.
12 In regard to the Prosecutor, the Chamber recalls the solemn

13 undertaking pursuant to Rule 6 of the Rules of Procedure and Evidence.
14  As far as counsels are concerned, the Bench reminds the Defence and the
15 victims Legal Representatives of their solemn undertaking pursuant to
16  Article 5 of the Code of Professional Conduct for Counsel.

17 To sum up, the Chamber expects both parties and the

18 Legal Representative to respect the statutory provisions, the rulings of
19  this Chamber, and to conduct themselves in a professional manner. Any
20 deviation from these provisions or from the rulings of the Chamber will
21  not be tolerated and the Bench will not hesitate to implement, in

22 particular Article 71 and Rules 170 and 171, as well as chapter 4 of the

23 Code of Professional Conduct for Counsel.

24 Next point I would like to make regards the decision establishing

25  the schedule for the confirmation of charges hearing, where, with the
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1 assistance of the Registrar, the Chamber has arranged for three afternoon
2 sessions each day and only morning session for the 24th of September, and
3 for the last day of the confirmation hearing. By this, the Chamber tried
4  to accommodate the request of one of the suspects for relatively short
5 hours in the courtroom which actually has an impact on the duration of
6 the confirmation hearing to last for 12 days until 5th of October. The
7 Chamber also endeavoured still to keep the hearing within reasonable
8 time, given the responsibilities of the Chamber with regard to the first
9 case in Kenya, the responsibilities of one of the Judges,

10 Judge Cuno Tarfusser, busy with the Mbarushimana case that ended this

11 morning, the Confirmation Hearing, and finally the fact that the suspects

12 in this case are at large and are being active in their personal and

13 professional lives, which means that their expectations are not to spend

14  too much time away from their commitments.

15 The Chamber recalls also the decision on the schedule according

16  to which in case a party does not fully use the time allocated to it, the

17 Bench will automatically move to the next presentation even if it is

18  scheduled for the next day. Accordingly, we expect the parties to be

19 prepared at any time to make their presentation.

20 Finally, I would request the parties and the Legal Representative

21  not to speak too fast, bearing in mind that there will be simultaneous

22  interpretation.

23 I think I've said everything that needed to be said for the

24  moment on behalf of the Chamber, and now I would ask the Court Officer to

25 please read the charges as they have been presented by the Prosecutor in

Wednesday, 21 September 2011 Case No. ICC-01/09-02/11



ICC-01/09-02/11-T-4-ENG ET WT 21-09-2011 10/121 PV PT

Procedural Matters (Open Session) Page 10
1 the document containing the charges.

2 Please, Court Officer, the floor is over to you.

3 COURT OFFICER: Charges:

4 Count 1 (Muthaura and Kenyatta) murder constituting a crime

5 against humanity, Article 7(1)(a) and 25(3)(a) of the Rome Statute.

6 From on or about 30 December 2007 to 31 January 2008,

7  Francis Kirimi Muthaura and Uhuru Muigai Kenyatta as co-perpetrators,
8 committed or contributed to the commission of crimes against humanity,
9 namely, the murder of civilian supporters of the Orange Democratic

10 Movement political party in or around locations including Nakuru town
11 (Nakuru District, Rift Valley Province) and Naivasha town

12 (Naivasha District, Rift Valley Province), Republic of Kenya, in

13  violation of Article 7(1)(a) and 25(3)(a) of the Rome Statute.

14 Count 2 (Ali)

15 Murder constituting a crime against humanity.

16 Article 7(1)(a) and 25(3)(d) of the Rome Statute.

17 From on or about 30 December 2007 to 31st January 2008,

18 Mohammad Hussein Ali, as part of a group of persons, including

19  Francis Kirimi Muthaura and Uhuru Muigai Kenyatta, acting with a common
20 purpose committed or contributed in the commission of crimes against
21  humanity, namely, the murder of civilian supporters of the

22 Orange Democratic Movement political party in or around locations

23 including Nakuru town (Nakuru District, Rift Valley Province) and

24 Naivasha town (Naivasha District, Rift Valley Province),

25 Republic of Kenya, in violation of Article 7(1)(a) and 25(3)(d) of the
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1 Rome Statute.

2 Count 3 (Muthaura and Kenyatta)

3 Deportation or forcible transfer of population constituting a

4  crime against humanity.

5 Article 7(1)(d) and 25(3)(a) of the Rome Statute.

6 From on or about 30 December 2007 to 31st January 2008,

7 Francis Kirimi Muthaura and Uhuru Muigai Kenyatta as co-perpetrators

8 committed or contributed to the commission of crimes against humanity,

9 namely, the deportation or forcible transfer of civilian population

10 supporting the Orange Democratic Movement political party in or around
11  locations including Nakuru town (Nakuru District, Rift Valley Province)
12 and Naivasha town (Naivasha District, Rift Valley Province),

13 Republic of Kenya, in violation of Article 7(1)(d) and 25(3)(a) of the

14 Rome Statute.

15 Count 4 (Ali)

16 Deportation or forcible transfer of population constituting a

17 crime against humanity.

18 Article 7(1)(d) and 25(3)(d) of the Rome Statute.

19 From on or about 30 December 2007 to 31st January 2008,

20 Mohammad Hussein Alj, as part of a group of persons, including

21  Francis Kirimi Muthaura and Uhuru Muigai Kenyatta, acting with a common
22 purpose committed or contributed to the commission of crimes against

23 humanity, namely, the deportation or forcible transfer of civilian

24  population supporting the Orange Democratic Movement political party in
25  or around locations including Nakuru town (Nakuru District,
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1 Rift Valley Province) and Naivasha town (Naivasha District,

2 Rift Valley Province), Republic of Kenya, in violation of Article 7(1)(d)

3 and 25(3)(d) of the Rome Statute.

4 Count 5 (Muthaura and Kenyatta)

5 Rape and other forms of sexual violence constituting a crime

6 against humanity.

7 Article 7(1)(g) and 25(3)(a) of the Rome Statute.

8 From on or about 30 December 2007 to 31st January 2008,

9  Francis Kirimi Muthaura and Uhuru Muigai Kenyatta committed or

10 contributed to the commission of crimes against humanity, namely, rape
11  and other forms of sexual violence against civilian supporters of the

12 Orange Democratic Movement political party in or around locations

13 including Nakuru town (Nakuru District, Rift Valley Province) and

14 Naivasha town (Naivasha District, Rift Valley Province),

15 Republic of Kenya, in violation of Article 7(1)(g) and 25(3)(a) of the

16 Rome Statute.

17 Count 6 (Ali)

18 Rape and other forms of sexual violence constituting a crime

19  against humanity.

20 Article 7(1)(g) and 25(3)(d) of the Rome Statute.

21 From on or about 30 December 2007 to 31st January 2008,

22 Mohammad Hussein Alj, as part of a group of persons, including

23 Francis Kirimi Muthaura and Uhuru Muigai Kenyatta, acting with a common
24  purpose committed or contributed to the commission of crimes against
25 humanity, namely, rape and other forms of sexual violence against
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1 civilian supporters of the Orange Democratic Movement political party in
2 or around locations including Nakuru town (Nakuru District,

3 Rift Valley Province) and Naivasha town (Naivasha District,

4  Rift Valley Province), Republic of Kenya, in violation of Article 7(1)(g)

5 and 25(3)(d) of the Rome Statute.

6 Count 7 (Muthaura and Kenyatta)

7 Other inhumane acts constituting a crime against humanity.
8 Article 7(1)(k) and 25(3)(a) of the Rome Statute.

9 From on or about 30 December 2007 to 31st January 2008,

10 Francis Kirimi Muthaura and Uhuru Muigai Kenyatta as co-perpetrators
11 committed or contributed to the commission of crimes against humanity,
12 namely, the inflicting of great suffering and serious injury to body or
13 to mental or physical health by means of inhumane acts upon civilian
14  supporters of the Orange Democratic Movement political party in or around
15 locations including Nakuru town (Nakuru District, Rift Valley Province)
16  and Naivasha town (Naivasha District, Rift Valley Province),

17 Republic of Kenya, in violation of Article 7(1)(k) and 25(3)(a) of the
18 Rome Statute.

19 Count 8 (Ali)

20 Other inhumane acts constituting a crime against humanity.

21 Article 7(1)(k) and 25(3)(d) of the Rome Statute.

22 From on or about 30 December 2007 to 31st January 2008,

23 Mohammad Hussein Ali, as part of a group of persons, including

24  Francis Kirimi Muthaura and Uhuru Muigai Kenyatta, acting with a common

25 purpose, committed or contributed to the commission of crimes against
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1 humanity, namely, the inflicting of great suffering and serious injury to

2 body or mental or physical health by means of inhumane acts upon civilian
3 supporters of the Orange Democratic Movement party in or around locations
4  including Nakuru town (Nakuru District, Rift Valley Province) and

5 Naivasha town (Naivasha District, Rift Valley Province),

6 Republic of Kenya, in violation of Article s 7(1)(k) and 25(3)(d) of the

7 Rome Statute.

8 Count 9 (Muthaura and Kenyatta)

9 Persecution as a crime against humanity.

10 Article 7(1)(h) and 25(3)(a) of the Rome Statute.

11 From on or about 30 December 2007 to 31st January 2008,

12 Francis Kirimi Muthaura and Uhuru Muigai Kenyatta as co-perpetrators
13 committed or contributed to the commission of crimes against humanity,
14 namely, persecution, when co-perpetrators and/or persons belonging to
15  their group intentionally and in a discriminatory manner targeted

16  civilians based on their political affiliation, committing murder, rape,

17 and other forms of sexual violence, other inhumane acts and deportation
18 or forcible transfer, in or around locations including Nakuru town

19  (Nakuru District, Rift Valley Province) and Naivasha town
20 (Naivasha District, Rift Valley Province), Republic of Kenya, in
21 violation of Article 7(1)(h) and 25(3)(a) of the Rome Statute.
22 Finally, Count 10 (Ali)
23 Persecution as a crime against humanity.
24 Article 7(1)(h) and 25(3)(d) of the Rome Statute.
25 From on or about 30 December 2007 to 31st January 2008,
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1 Mohammad Hussein Alj, as part of a group of persons, including

2 Francis Kirimi Muthaura and Uhuru Muigai Kenyatta, acting with a common
3 purpose, committed or contributed to the commission of crimes against

4  humanity, namely, persecution, when co-perpetrators and/or persons

5 Dbelonging to their group intentionally and in a discriminatory manner

6 targeted civilians based on their political affiliation, committing

7 murder, rape, and other forms of sexual violence, other inhumane acts and
8 deportation or forcible transfer, in or around locations including Nakuru

9 town (Nakuru District, Rift Valley Province) and Naivasha town

10  (Naivasha District, Rift Valley Province), Republic of Kenya, in

11  violation of Article 7(1)(h) and 25(3)(d) of the Rome Statute.

12 Thank you, Your Honours.

13 PRESIDING JUDGE TRENDAFILOVA: Thank you, Court Officer. After
14 having heard the charges we come to the next item on our agenda.

15 Following the schedule for the confirmation hearing, the parties can

16  address the issue of the proper conduct of the proceedings as provided

17 for in Rule 122(3) of the Rules of Procedure and Evidence. As regards

18  the issue of jurisdiction and admissibility I will make the following

19 points:

20 On September the 19th, 2011, as ordered by the Chamber and based
21  on the imperative wording of Rule 58(1) of the Rules of Procedure and

22 Evidence, the challenges to the jurisdiction of the Court or the

23 admissibility of the case shall be made in writing and shall contain the

24  basis for this. The Defence of Mr. Ali filed with the Chamber, challenge
25  to the jurisdiction of the Court, admissibility of the case and the
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1 Prosecutor's failure to meet the requirements of Article 54 of the

2 Rome Statute. On the same day, the Defence of Mr. Kenyatta filed its

3 submission on the jurisdiction of the Court, challenging the jurisdiction

4  of the Court. Given the discretion provided to the Chamber by Rule 58(2)
5 of the Rules, the Bench decides, first, that the procedure regarding the

6 said challenges shall be conducted in writing. Second, the Bench joins,

7 pursuant to Rule 58(2) the challenges to the confirmation proceedings and
8 will decide first on the challenge to the jurisdiction, next to the

9 challenge of admissibility. And finally, will take a decision on the

10 charges, of course subject to the previous decisions regarding

11  jurisdiction and admissibility, jurisdiction of the Court and

12 admissibility of the present case.

13 Finally, the Chamber orders the Registrar to transmit the

14 applications received by the Chamber to the Prosecutor and to the

15 Legal Representative of Victims in order to allow them to submit written
16  observations, should they wish to do so, by no later than

17  Friday, 14th October 2011, at 1600 hours. The Defence of the suspects

18  will have the right to reply to the observations, if they wish to do so,

19 in their final written submissions, written observations, which will be
20 granted to the parties at the end of the confirmation hearing.
21 Having delivered this oral decision, the Chamber does not
22 consider that jurisdiction and admissibility challenges shall be
23 addressed orally at the hearing.
24 After having clarified the challenges brought by the parties, in
25 particular by the Defence team of Mr. Muthaura -- excuse me, of Mr. Ali
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1 and Mr. Kenyatta, this afternoon we shall start with the parties

2 presenting their objections or observations on the conduct of the

3 proceedings up until the confirmation hearing commences today pursuant to
4  Rule 122(3) of the Rules of Procedure and Evidence. The parties,

5 according to the schedule, have half an hour to raise the objections or

6 make observations on the proper conduct of the proceedings.

7 Before proceeding with the item on the agenda, I have to

8 acknowledge a typo in the schedule in this part, namely, that it provides
9 the floor to be first given to the Defence teams and thereafter to the

10 Office of the Prosecutor. Given, however, the principle that the Defence
11 has always the right to speak last, I would kindly ask the Prosecutor's

12 team to be the first to address, if they wish to do so, any procedural

13 matters related to the proper conduct of the proceedings before the

14  confirmation hearing.

15 Mr. Prosecutor, Mr. Ocampo, are you ready to start first with

16  making any observations or objections regarding the conduct of the

17 proceedings? If you wish to do so, of course.

18 MR. MORENO-OCAMPO: I will take the floor just to answer,

19  your Honour, that we are not presenting any challenge on this topic.

20 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Prosecutor.
21 Then I turn to the Defence team of Mr. Muthaura. You have half

22 an hour, Mr. Khan, and anyone from your team according your strategy and
23  distribution of tasks to address any procedural matters. The floor is

24 over to you.

25 MR. KHAN: Madam President, your Honours, I'm, as always, most
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1 grateful. You dealt very succinctly with the first observation that I

2 was going to raise. So I have, I think, five other matters that I wish

3 toraise. The first deals with --

4 PRESIDING JUDGE TRENDAFILOVA: Excuse me, Mr. Khan, are these
5 five matters related to procedural issues that you have identified?

6 MR. KHAN: Of course, pursuant to your Honours' order.

7 PRESIDING JUDGE TRENDAFILOVA: Yes, of course, please proceed.
8 MR. KHAN: Your Honour, the first relates to the previously

9 stated intent of Ambassador Muthaura's team, that the ambassador will

10 make a statement with your Honour's leave to the Court. In your Honours'
11 decision of the 10th of August, 2011, dealing with witnesses, you noticed

12 and you noted that the restriction to two witnesses did not prejudice the

13 rights of the suspects to make a statement to the Court if necessary.

14 Your Honour, my first observation to do with the proceedings is

15 that it would be patently unfair, in my respectful submission, that that

16  statement comes out of the 30 minutes assigned to the opening that I am

17  going to give later this afternoon or early this evening. Your Honour,

18 it's clear, pursuant to Article 69(4) of the Statute that your Honours

19  can freely assess all probative and relevant evidence and your Honours

20 will give that evidence such weight as your Honours, in your experience

21  and your judgement, consider appropriate.

22 Now, it's quite right - and it's only right as an officer of the

23 Court - to bring it to your attention that in the Abu Garda case the

24  Pre-Trial Chamber held, contrary to the submissions put forward by the

25 Prosecution and the Defence, that the unsworn statement did not amount to
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1 evidence, but rather constituted part of the opening. Your Honour, that

2 decision, in my respectful submission, as a matter of law is not binding

3 onyou. I would urge you to depart from it with the greatest of respect

4  for a number of reasons.

5 Your Honours, under Article 61(5) of the Statute, the

6 Prosecution, sitting opposite, can rely upon summary evidence and they
7 have indulged in large part upon that right. We have statements

8 sometimes one paragraph only in length from anonymous individuals,

9 unknown, unheard of who cannot be tested --

10 PRESIDING JUDGE TRENDAFILOVA: Is this the second issue related
11  to procedural matters?

12 MR. KHAN: Your Honour, this is the issue of an unsworn

13 statement.

14 Your Honour, it cannot be right, in my respectful submission,

15 looking at the architecture of the Rome Statute and the principle of

16  equality of arms that your Honours can give some weight to an anonymous
17 witness statement and yet you would be handcuffed and prevented from
18  giving weight to the Ambassador Muthaura sitting behind us, whose

19 identity is known, whose voice will be heard, you can make such

20 assessments as to credibility. But, your Honours, it is logical and only

21  fair, in my submission, that your Honours should firstly receive his

22 evidence, not count it as part of the opening. And your Honours will

23  decide what weight at the end of the day you think it should be given.

24 Your Honour, of course this Court is completely different or very

25 different, sui generis from the ad hoc tribunals. But it's right to note
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1 that the representatives of the Yugoslav and Rwandan Court were members
2 of the preparatory commissions and they involved themselves in

3 discussions with the States Parties in the early stages. An appropriate

4 case it would not be remiss for the -- for your Honours to have regard,

5 have appropriate regard, to the functioning of those Courts.

6 Pursuant to Rule 84 bis of the Yugoslav Tribunal's Rules of

7 Procedure and Evidence, unsworn statements amount to evidence and the
8 Judges there can give it such weight as they think is appropriate at the

9 end of the day. And there's a whole raft of cases from the Limaj case

10 and others that show that that principle had been observed, it's

11  facilitated the fair determination of the matter, and that ultimately of

12 course is the shared interest of everybody hopefully in this courtroom.

13 So, your Honours, my application in relation to that is

14  your Honours give an indication that Ambassador Muthaura be allowed to
15 speak for only ten minutes. It's a very modest 10 or 12 minutes,

16  perhaps, I haven't -- I don't know what the ambassador exactly will say,

17 but 10 to 12 minutes, and that will not impact upon the 30 minutes of my
18  opening speech. And in the second limb of that request is that

19  your Honours view it as evidence as opposed to just sidelining it as

20 having the same weight as my own words. That would be most unfortunate
21  inmy respectful submission.

22 Your Honour, that's the issue of unsworn statements.

23 PRESIDING JUDGE TRENDAFILOVA: Shall I answer you immediately,
24  Mr. Khan?

25 MR. KHAN: Please, it would be most helpful.
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1 PRESIDING JUDGE TRENDAFILOVA: First of all, it is rightly said

2 according to Article 69, the Chamber has the discretion to evaluate the

3  probative weight of the evidence. Second, the Chamber is going to deal

4  with the issue of probative value of the evidence in the principal

5 approach thereto in the first part of the decision, final decision, on

6 the charges, of course subject to the previous decisions to be taken

7 regarding jurisdiction and admissibility.

8 And finally, it is not important in which part of the agenda of

9 the confirmation hearing the unsworn statement pursuant to

10  Article 67(1)(h) is made. What matters will be the final assessment of

11  the Chamber. That is what, on behalf of the Bench, I can say just

12 because we have been constantly discussing these matters in our previous
13 decisions.

14 MR. KHAN: Madam President, your Honours. I'm most grateful. So
15 Itake it my 30 minutes opening is unaffected by the statement that the

16 ambassador will give in due course.

17 PRESIDING JUDGE TRENDAFILOVA: I'm sorry, Mr. Khan, just -- I
18 forgot to make a final point.

19 MR. KHAN: Yes.
20 PRESIDING JUDGE TRENDAFILOVA: Of course you have half an hour
21  now for procedural matters, and thereafter half an hour regarding the
22 opening statements. Mr. Muthaura could make his unsworn statement
23  whenever it pleases him, so it might be even outside the time-frame for
24  the challenges or some observations regarding procedural matters and
25 opening statements. But still, it would be important that we adhere, to
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1 the extent possible, to the agenda.

2 MR. KHAN: Madam President, that's most clear. I will indicate

3 just for your Honours' planning that it is our intention in that case

4  that before my opening speech Ambassador Muthaura will, with

5 your Honours' leave, address your Honours for 10, 12 minutes or so. That
6 may be of assistance to the court staff in planning. So I raise that

7  right now.

8 Your Honour, the second issue -- in fact, there's a -- the second

9 issue deals with a filing we've just received -- in fact, | haven't read

10 it properly. Mr. Faal looked at it for me. And the Prosecution in that

11 filing, probably an hour and a half or so before I came into court, are

12 seeking to exclude the witness statement of Ambassador Yvonne Khamati a
13 Muthaura Defence witness and the basis of that is that page 9 of that

14 statement is missing.

15 Your Honour, it seems a strange request at the 11th hour. It's

16  one that your Honours I think can deal with quite swiftly. In any event,
17  despite the fact that the Prosecution could have contacted us, the time

18 it took them to go through EVD numbers and simply say a page is missing
19  we could have sent it to them. But leaving all of that aside the remedy
20 is completely disproportionate, completely disproportionate to the
21  defect, the alleged defect. Your Honours, it's a very technical court.
22 It's not courts that we have, for example, in Pakistan, in some African
23 countries, in much of Europe. Everything is put on -- scanned in, put on
24  an electronic system. If the Prosecution who get a probative statement
25 that is missing one page, even if that prejudices them, the rest of the
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1 statement should be admissible. So I think it speaks volumes,

2 your Honours, it speaks volumes regarding the interests in this case,

3 that the Prosecution who have a statutory obligation -- my learned friend
4 sitting opposite has a statutory obligation, not as a favour but an

5 obligation, to search for the truth. And in that light is my respectful

6 submission that your Honours can give very short shrift to this very

7 unfortunate rather bizarre and completely unfounded application by the
8 Prosecution when it comes to the one page missing out of the many of

9 almost 60 witness statements we've sent in.

10 Your Honour, the other matter --

11 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, we have received the
12 filing. Let us just clear the matters to the extent possible, and there

13  are some other issues raised by the Prosecutor in this filing number 343.
14  If your team would like to address the Chamber in writing, you can do so
15 up until 12.00 tomorrow and the Chamber by the end of the day is going to
16  come with a decision, by the end of the day tomorrow.

17 MR. KHAN: I'm grateful. Your Honours will see under this very

18 tight and arduous timetable if we will be able to work as hard as

19  your Honours and obviously the Legal Officers are but thank you for the
20 opportunity to make additional submissions.

21 Your Honour, the other matter deals with disclosure. This is the

22 third issue that I wish to raise. I have got significant concerns in

23  this case and I'll come to some of them later on today, but, your Honour,
24  on the 11th of September my learned friend Ms. Alagendra wrote to the
25 Prosecution, the lawyer in the case, Adesola Adeboyejo, and she made a
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1 request for disclosure of what is, we say, Rule 77 and PEXO material

2 relating to Witness 12.

3 Now, your Honour, it's clear from the transcripts that

4  your Honours have got that Witness 12 is referring to a diary when he is
5 making, when he is giving, his answers. Where is this diary? We have

6 had no sight of it at all. And the Prosecution also say in that

7 interview that there are significant departures from the witness's

8 screening interview.

9 Now, your Honours, as is prudent, my learned friend,

10 Ms. Alagendra, wrote to the Prosecution and said: Please give us sight
11 ofit. Your Honours, it was an urgent mattered and so the next day I

12 sent a further e-mail and this time I took the liberty in addition to the

13 lawyer in the case I took the liberty of copying in my learned friend

14 Mr. Ocampo. And on the 14th we got this reply:

15 "My apologies for the late response. Your request had to pass

16  through appropriate channels. I'm in receipt of your e-mail requesting
17 materials in relation to Prosecution Witness 12. I will revert shortly."

18 Well, "shortly" of course is a relative term, but as of this

19 moment I have heard nothing from the Prosecution. And in fact, we sent a
20 further letter, further e-mail, at 5.00 p.m. on the 14th, also noting

21  that the Prosecution disclosed to us the newspaper that this witness

22 handed to the Prosecution, which is referred to in the transcript of

23 interview, and also any other material, any other material that was

24 handed to the OTP.

25 Now, your Honour, I'm told by Ms. Alagendra that today a batch of
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1 disclosure was handed over to us. Your Honours, I can't, with the

2 greatest of respect, be in two places at once. I haven't seen it. I

3 don't know what treasure trove the Prosecution may have given us or what
4 empty unsatisfactory folder has been provided, but apparently there has
5 been some disclosure served earlier today. So with that caveat my

6 concern has to do with this non-responded to e-mail and these inquiries

7  that the Defence have raised relating to the photograph and the picture

8 that the witness gave to investigators at EVD-PT-OTP-00651 at 0097 at

9 lines 128 to 129. The diary that is referred to at 0065 at 0196,

10  line 72, and also your Honours may wish to refer to 00671 at 0505, lines
11 214 to 216. The newspaper clipping is 0065 at 291, line 630 -- I'm sorry

12 for this very tedious exercise, but I think it's perhaps useful to have

13 it accurately into the court record. And also the screening notes are

14 mentioned by the investigator saying that the witness didn't say this in
15 the screening interview, we want to obviously have sight of that to see

16  if it's a material departure, is EVD-PT-OTP-00660 at 0298.

17 Now, your Honours, I stand to be, you know, corrected. We raised
18 in a filing the confusion of how evidence has been disclosed to us. And
19  your Honours of course have ruled on that matter. It's been actually an
20 underlying problem that we've encountered in this very constrained time
21  to go through the Prosecution evidence and try to tie items together.

22 But, your Honours, to the best of my knowledge, my learned friend of

23 course has the opportunity, and I'll be delighted if he says I've got it

24  wrong, but to the best of my knowledge this material has not been handed
25 tous and has not been provided, and that's an issue I raise as my third
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1 issue today.

2 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, could I reply to your
3 question, to the extent possible we have to do this to sort out any

4 problem. The Chamber has taken a decision, myself on behalf of the

5 Chamber, yesterday on the issue that you have raised, and the Prosecutor

6 at12.45 submitted to you communication on the issue that you have raised

7  right now.

8 MR. KHAN: Well, your Honour, it's very nice to have it. It

9 would have been of course nice to have it a little bit earlier. Perhaps

10  overnight I can have a look at it and be guided by it. But as of walking

11 into this courtroom that was the difficulty, one of the difficulties,

12 that we laboured under.

13 Your Honour, the other issue did -- has to do with the

14 Prosecution's good faith and diligent fulfilment of his obligations to

15 give potentially exonerating exculpatory evidence to the Defence or

16  information that may be material to our preparation. Your Honours, I

17 have binders that I wish to hand up for your Honours and the Prosecution
18 and my learned friends. Perhaps with the assistance of the Court Usher I

19  can go through them briefly with you.

20 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, would you be so kind to
21  explain the nature for your --

22 MR. KHAN: I will, your Honour, perhaps if I can just have 30

23  seconds of my time while --

24 PRESIDING JUDGE TRENDAFILOVA: Because it can't be new evidence,
25 asyou know.
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1 MR. KHAN: Your Honours, I will come to that in just a moment.

2 THE INTERPRETER: Brief message from the English booth - sorry to
3 interrupt - might we also have a copy, please. Thank you.

4 PRESIDING JUDGE TRENDAFILOVA: I have a message from the

5 interpreters' booth. Could you have a copy for them as well if you're

6 going to --

7 MR. KHAN: Your Honours, I have only one more copy --

8 PRESIDING JUDGE TRENDAFILOVA: You're not going to extensively
9 elaborate --

10 MR. KHAN: It won't be --

11 PRESIDING JUDGE TRENDAFILOVA: So it just -- just for

12 information. Unless, however, Mr. Khan, it is a new piece of evidence

13 we're not going to accept it.

14 MR. KHAN: I'm grateful.

15 Your Honour, it's really tab 5 that's important, your Honour,

16  tab 5. The rest is background.

17 Your Honour, tab 5, as your Honours will see, is a letter from

18  the Honourable Saitoti, who is the minister of provincial administration
19  and internal security in the Republic of Kenya. And he is writing to my
20 learned friend opposite directly. Your Honours, on the 15th of this

21 month I requested some information and I received - and you will see the
22 letter bearing yesterday's date - from -- in response. But, your

23 Honours, if you turn to page 2 of tab 5, what's important is that the

24 Honourable Professor George Saitoti, an individual that we don't have a
25 witness statement from, we don't have a witness statement from him, he
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1 says:

2 "I take this opportunity," he tells my learned friend sitting

3 opposite, "I take this opportunity to refer to the Police Act generally

4  that the force," the police force, "shall perform its functions under the

5 overall direction, supervision, and control of the commissioner of police
6 and shall be impartial and objective in all matters and in particular in

7  all political matters and shall not accord different treatment to

8 different persons on the basis of political opinion ..."

9 And it continues:

10 "In the premises under our laws, the commissioner of police has

11  overall direction, supervision, and control of the police force ..."

12 Now, your Honours, you will see in this correspondence also from
13 Ambassador Muthaura, but this evidence should have been disclosed because
14  the Prosecutor is saying in his filings before this Court that the head

15  of the police is Ambassador Muthaura who's the head of the public

16  service. And we have the minister in charge of the police,

17  Professor Saitoti, saying that the police commissioner is in charge of

18 the police. Your Honours, given the central plank that the Prosecution
19 has given to this, what we say is a fantastic idea that the head of the

20 civil service is in charge of the police, given that he's made this

21 allegation, the fact that the minister himself says that he -- that the

22 commissioner is in charge of the police is something that should have
23 been disclosed to us.

24 Now, your Honours, we ordinarily don't have a glimpse into the
25 decision-making of the Prosecution, apart from matters that are filed in
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1  court, but there is, as your Honours mentioned, a statutory obligation

2 under the Statute, an oath of office, that the Prosecutor must in good

3 conscience fulfil. And the obligation that the drafters of the

4 Rome Statute imposed upon the Prosecution to investigate incriminatory
5 and exculpatory equally and also to disclose in good-faith evidence that
6 may be of assistance or relevance to the Defence and assist them in their
7  preparation is a wide-ranging obligation. One thing is certain: This

8 document did not come from the Prosecution. It did not come where it

9 should have come from. It required so much effort by the Defence, and we
10  got this letter bearing the date yesterday with this information. And

11 now, this is information that we say, whilst not perhaps decisive, is

12 evidence that your Honours should have access to. It's the voice of the
13  minister himself to the organ, one of the organs, of this court. Why it

14 was not disclosed, I have no idea. Is it perhaps an inconvenient truth?
15 Isit perhaps an oversight? Whatever the reason is, it's not good

16 enough. And I ask this failure, for whatever reason, is not the fault of
17 the Defence.

18 And my third issue is an oral application to add this to our list

19  of evidence. Your Honours, your decision in this regard regarding the
20 dead-line must operate with a degree of flexibility, in our respectful

21 submission. We have been denied access to this not because of any lack
22 of diligence on our part. We have been working -- my team has been

23  working like Trojans, like Trojans, up and down the country collecting
24  evidence for your Honours' consideration. The reason this is not before
25 you is because the office opposite failed to do what they should have
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1 done. And, your Honours, what I ask is that you exercise your discretion
2 inorder to allow us to add these documents to the list and so we can
3 address you on them in due course.

4 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, the Chamber is going to
5 take a decision on this, bearing in mind Rule 121(5) -- sorry, (6) and
6 bearing in mind also the exclusions to the dead-line provided for the --

7  for both parties regarding exclusion of individual criminal
8 responsibility and alibi.
9 But anyway, the Chamber is going to decide on this shortly.

10 MR. KHAN: Indeed. Your Honour, I'm not seeking by the backdoor
11  to get around to your dead-lines. This is a rather unique situation that
12 there was evidence that was in the hands of the party opposite. It
13 cannot be right, in our respectful submission, that it is withheld not
14 disclosed and we are prevented from using it. Your Honour, it is just
15 fortuitous that we have this evidence and we have the opportunity, at
16  least, to address your Honours and seek the exercise of your discretion
17  to allow what we say is helpful evidence to be put before the Bench to
18 assist a proper determination of this matter.

19 Your Honour, the fifth matter deals with what I will colloquially

20 call the -- one moment.

21 (Defence counsel confer)

22 MR. KHAN: Your Honour, regarding the video document that we

23  disclosed to the Prosecution on the 14th of September and, your Honour,

24  your Honours received it, an application to have an investigation into

25 that matter and add it to the list was dismissed, it was rejected by
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—_

your Honours on the 15th of September, 2011.

2 Now, your Honours, what is clear to me in that decision is

3 your Honours are saying that the primary responsibility to investigate

4  attempts to obstruct or pervert the course of justice lie with the party

5 opposite. Now, your Honours, I fully accept and defer to your Honours'
6 decision. I'm not trying to subvert it. But, your Honours, what is not

7  clear to me is whether in light of this evidence that we have put to the

8 Prosecution, we have referred his obligations and it is a criminal

9 offence, it's a criminal offence, under Article 70 of the Statute to put

10 evidence before the Court that one knows to be false and we say knowledge
11  in these circumstances by counsel of experience and a battle-hardened

12 team opposite, that that requires substantial grounds to believe that the
13 evidence is believable, that it has credibility.

14 Your Honours, whilst this day in court has been waited for by

15 many, none more than my clients and I venture to say the

16 Honourable Uhuru Kenyatta and General Ali to have their voice, a

17  timetable cannot trump justice and it cannot, in my respectful

18 submission, trump or override the Prosecution's primary obligation to get
19  to the truth. So what I'm asking is for an answer: Does the Prosecution
20 accept or can he confirm that these two witnesses that are named in that
21  video are Prosecution witnesses 11 and 12? Does he say that is true?

22 Are there any Prosecution witnesses? And if so, given the documents we
23 put forward that go to the heart of the credibility of this Court from a

24  Prosecution who has said repeatedly that he cares about perceptions, is
25 the Prosecution willing to plough on regardless without an investigation
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1 and simply say we'll chance it, we'll investigate later, there's time

2 enough for that? Or have they reviewed the video, looked at the

3 documents that were given to Mr. Faal which are said to be the original
4 handwritten notes of people we suspect to be Prosecution witnesses,

5 offering to bribe, offering to give evidence for hire, offering to give

6 evidence to the Prosecution if they're given a good way of life, is this

7  the type of evidence in all sobriety that the Prosecution is willing to

8 bejudicially considered or have the Prosecution just put it aside and

9 said: No, we will go on regardless?

10 Your Honours, it's -- in my respectful submission, this evidence

11  has the potential to call occasion a miscarriage of justice if it is

12 ignored. Itis not enough to say this can be investigated later by a

13 Trial Chamber. Iknow the Prosecution want to jump the hurdle, but the
14  hurdle is there for a reason. It is there because the Prosecution must

15 be put to task. And, your Honours, I don't want to drag my learned

16  friend kicking and screaming to this point. This is a obligation that my
17  learned friend opposite as a very experienced and eminent Prosecutor
18  should be the first one to stand up and say I have concerns. May be I

19  can address it, maybe this evidence is fabricated. But if prima facie

20 looking at the evidence and looking at what is said, video evidence and
21 documents, there is reason to believe that there has been an attempt to
22 subvert the process of this Court, there is an unshakeable and

23 unavoidable obligation of the party opposite consistent with the oath of
24  office that your Honour mentioned to investigate it and what I've had in
25 return to the letter we gave as a courtesy on the 14th of September in
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1 the hope that they would rise to the challenge of their tasks and their

2 duties, we have heard deafening silence. It is not good enough. And,

3 your Honours, I would ask that your Honours in order to safe-guard the

4  processes that you ultimately have been elected to safe-guard require the

5 Prosecution to give answer.

6 Your Honour, that's my fourth -- fifth matter.

7 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr. Khan.
8 You have been really within the half an hour.

9 MR. KHAN: Your Honour, I have one more matter.

10 PRESIDING JUDGE TRENDAFILOVA: Oh, you said five.

11 MR. KHAN: Thope I will be within the half an hour.

12 PRESIDING JUDGE TRENDAFILOVA: You are not already, but anyway,
13 go ahead.

14 MR. KHAN: Your Honour, the last matter deals with an application

15 onmy part to exclude all the evidence that the Prosecution have put in

16  from the Waki Commission and the Kenya Human Rights Commission. Now,
17 your Honours, that appears under summaries and statements in their list

18 of evidence and it comprises 19 summaries from the Waki Commission, one
19  from the Kenya National Human Rights Commission, and ten documents of an
20 unknown original. We don't know if they came from Waki, from Kenya human
21 rights, if they came down written in a restaurant. We have no idea what

22 these other ten documents are. Now, your Honours are not without

23  assistance, your Honours are without assistance.

24 In the Lubanga case in 2007 and 2008, the Bench have already

25 ruled that the -- that the Prosecution cannot rely upon evidence without
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1 the consent of the witness. That's the established jurisprudence of this

2 Court. You need the consent of the witness before you put forward

3 evidence as evidence of truth. Your Honours, I can refer to the decision

4  of Pre-Trial Chamber I presided over by then-Presiding Judge,

5 Judge Jorda, for Pre-Trial Chamber of the 29th of January, 2007, and,

6 your Honour, paragraph 59 the Bench said that the foremost requirement
7 under the Statute and the Rule 86, Article 68(1) is to inform each

8 perspective witness of the fact that the party intends to rely upon his

9 or her statement.

10 And, your Honours, in that case the information was not provided
11  to the said witness, the witness was not informed by the Prosecution that
12 they wished evidence to be used in a particular case and the Bench ruled
13 itinadmissible.

14 Now, your Honour, that jurisprudence was re-affirmed by her

15 Honour Judge Steiner on the 30th of May, 2008 in also the Katanga case
16  and there's also jurisprudence of the 18th of April, 2008.

17 Your Honour, in the Katanga decision also the Bench explained

18 that in principle, and I quote, "the Prosecution should not be allowed to
19 rely at the confirmation hearing on the evidence given by a witness, be
20 itin written format or through oral testimony, if the Prosecution cannot
21  subsequently rely upon that evidence for the purposes of trial."

22 Now, your Honours, why is that relevant? It's relevant because

23 we have no indication, not even the barest comment, that the witness is
24  willing for that statement to be relied upon.

25 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, I hope that you trust a
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1 little bit more the Chamber following the jurisprudence of this

2 institution.

3 MR. KHAN: Your Honour, of course. And I hope the Bench will

4 have some regard to the submissions being put forward because what we say
5 is what's relevant is that this testimony has not been taken through the

6  Office of the Prosecution, it hasn't been given in a criminal proceeding.

7 It's been given in a proceeding of a domestic court that is not criminal.

8 Why is that important? Your Honour, it's important for a number of

9 reasons, not just perjury, but witnesses need to focus their minds as to

10 the consequences of what they say. And, your Honours, if a witness

11  realises that they're not speaking in abstract terms about general

12 suffering or general events but that what they say is being used in a

13 criminal case for a particular purpose, it's my respectful submission

14  that there's reason to believe they are more cautious, they are more

15 careful, and it can have a sobering effect.

16 Now, your Honour, that's not conjecture on my part before my

17  learned friends think otherwise. The dangers inherent, the dangers

18 inherent in this process of importing lock, stock, and barrel evidence as
19 evidence of truth is manifest. Firstly, it wouldn't have been very

20 difficult for the Prosecution to contact these witnesses and simply say:

21  Are you willing to stand by your statement? They've got a huge office.
22 We're in a little cloak-room upstairs and they've got a huge office.

23  They surely could have done that, but they didn't. But, your Honours,
24  what they can do, what they must do is look at their own evidence.

25 Witness 4, the Prosecution's own evidence, gave a statement to that same
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1 commission. Now, do the Prosecution say it's a reliable statement? Do

2 they say it's a statement capable of belief? Do they say it's a

3 statement that can be safely but before your Honours? Your Honours, the
4  witness himself states that he hardly read it. So, your Honours, this

5 shows the defects, we say, in the Waki process, in the Kenya human rights
6 process, but must more pertinently, the principle that witnesses must be

7 given a chance to say whether or not they are willing for their evidence

8 tobe used in a case. Without that most basic requirement there is no

9 reasonable basis for the Prosecution to say this evidence will be

10 available at trial because the witness hasn't even said it's true.

11 Your Honour, I see that you are about to speak.

12 PRESIDING JUDGE TRENDAFILOVA: Yes, I would like to say that
13  first you -- the Chamber gave you the opportunity to raise your point

14  and, Mr. Khan, with all the respect and the sympathy of the Chamber we
15 got your point, number one. Number two, you will have several days to
16  discuss the evidence, the charges of the Prosecutor, so I would very much
17  ask you that you stop at this point and we proceed with the agenda.

18 MR. KHAN: Your Honour, of course I'm grateful for the indulgence
19 in allowing me to address you on this, and I'm, with the greatest of

20 respect, aware of the timetable for this hearing. But, your Honour, what
21 I'm seeking to do is not to say that this information should be given

22 marginal weight. The purpose of this session is to object to issues of

23  procedure. And it's only fair for the Prosecution and the Defence to

24  know what evidence is part of the record before they stand and make

25 submissions, and this is why, in my respectful submission, it was only
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1 appropriate and only fair to raise this objection and this application to

2 rule inadmissible evidence in this part of the proceedings.

3 Your Honours, to do it otherwise would be to surprise the Prosecution and
4  thatis not an approach that we readily undertake. This was the time and

5 place to raise these objections. And for the reasons I have given we

6 have shown good cause based upon law and practice and practicable dangers
7  as to why this evidence should be excluded. Now, your Honours, those are
8 my observations in relation to these issues, and I'm most grateful to the

9 whole Bench for showing me that degree of patience. Your Honours, I'm
10  grateful.

11 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Khan.

12 Now we have just ten minutes till the break. I would turn to

13 Counsel Kay to ask you whether -- or to Ms. Higgins, Counsel Higgins,

14 would you like now to start your presentation regarding some objections
15 or observations on procedural matters? We shall stop at 4.00 and

16  thereafter we will proceed.

17 MS. HIGGINS: Your Honour, I'm grateful for the indication, I can

18  perhaps also indicate to the Bench at the outset that given your Honour's
19  guidance so far I'm able to circumvent and shorten the one point that I'd
20 like to raise on behalf of Mr. Kenyatta and our Defence team.

21 The one issue relates to the procedural issue concerning the

22 filing that your Honour referred to earlier that came in from the

23  Prosecution's office objecting to Defence evidence. Your Honour, given
24  your observations, we intend to make a written filing now so that we can
25  flush out the points that we wish to raise in respect of 94 documents
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1 which the Prosecution have identified as not on the analysis chart, 23

2 videos concerning translation issues, and four singular documents.

3 As your Honour may be aware, this issue raises concerns of due

4 diligence, the working languages of the Court, and also the specific

5 issues which are raised in those four last documents, which we the

6 Defence say we can allay any concerns that the Bench may have and would

7  like to make those submissions fully in writing before your Honour by the

8 12.00 dead-line.

9 PRESIDING JUDGE TRENDAFILOVA: Ms. Higgins, we have already ruled
10 on this.

11 MS. HIGGINS: Yes.

12 PRESIDING JUDGE TRENDAFILOVA: That you will have up until 12.00
13 tomorrow.

14 MS. HIGGINS: We're grateful. Thank you.

15 PRESIDING JUDGE TRENDAFILOVA: And the decision will come by the
16  end of the day.

17 MS. HIGGINS: Thank you very much.

18 PRESIDING JUDGE TRENDAFILOVA: So now on procedural matters, then
19 is the turn of the Defence team of Mr. Ali.

20 Counsel, you would like to proceed?

21 MR. KEHOE: Yes, your Honour, at your pleasure I can begin. I

22 suspect I will not be that long. If we happen to drift a few moments

23  past 4.00 I think I can complete my comments.

24 PRESIDING JUDGE TRENDAFILOVA: Yes. Actually, I received a

25 message from one of our Legal Officers saying that we started five
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1 minutes later, so maybe we can proceed and let me ask the interpreters up
2 until five minutes past 4.00.

3 The floor is over to you, please.

4 MR. KEHOE: Thank you, Ms. President.

5 Your Honour, I, like Ms. Higgins, was going to address the motion

6 filed by the Prosecution concerning the -- our exhibits to be presented

7 attrial. I will bypass that issue, per your Honour's instructions.

8 I will add, however, in conjunction with some comments made by my
9 learned friend Mr. Khan, which was the swath of documents, if you will,

10  that we received today. So at the same time as the Prosecution made a
11 motion to strike our evidence, they presented us with a significant
12 amount of additional evidence which, like so much in the disclosure
13 process is heavily, heavily, heavily redacted. I am not certain if that
14  isjust Rule 77 material or if it is, in fact, exculpatory material under
15  Article 67(2).

16 Now, on behalf of all of the Defence, we are always -- want to
17  receive exculpatory material from the Prosecution. However, at this
18 juncture it seems virtually impossible for us to incorporate that
19 information into any presentation we happen to make over the next 12

20 days. I ask your Honour if, in fact, there is information of that nature

21 thatrises from this disclosure of this morning, that we can present it

22 to the Bench and we can have some leeway to answer this or supplement it

23  if, in fact, it needs to be supplemented with other evidence or is, in

24  fact, exculpatory.

25 That, of course, raises another issue concerning the actual 67(2)
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1 disclosures, and I'm talking about Article 67(2) disclosures, concerning

2 exculpatory material. And if, in fact, this is exculpatory

3 material - and I have to note, Madam President, I am not sure what

4 category it falls into - if in fact it is exculpatory material, it raises

5 some questions as to when this information came into the possession of

6 the Prosecution because I simply looked at page 1 of one of the

7 statements and the date that the statement was taken was blocked out. So
8 Ihave no further information as to when this particular statement was

9 taken by the Office of the Prosecutor.

10 But if it had been taken significantly in the past, then we have

11  yet a different problem, and that is: Has due diligence been exercised

12 by the Office of the Prosecutor when searching its files, documents, and
13 witness statements for Article 67(2) material. I certainly wish that I

14  could be more concrete in the argument that I'm making; however, I have
15 noidea when this particular statement was made nor in the interests of
16  time did I completely get my mind around the fact of this statement being
17 just normal disclosure or, in fact, exculpatory.

18 The next issue I would -- I'm going to move on to the next issue,

19 Madam President, if I can. The next issue I have to raise and I
20 understand your Honour made a ruling on admissibility jurisdiction and
21  the Article 54 position that the -- General Ali has advanced. One
22 further argument in our submission, and I wasn't certain, your Honour,
23 whether or not it was just part of that written submission or it fell
24  into the procedural issue category, so I will raise it at this point as
25 itis of great concern to our client, and that is the Rule 67(1) problem.
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When your Honours issued the summons for this hearing,

2 your Honour issued the summons under Rule 67(d)(3) which is a

3 contribution issue. If we look for the document containing charges, the
4 Prosecution has added to that. If you look at every one of the charges

5 against General Alj, it's not only charging contributed to the commission
6 of crimes but is actually -- it's listed "contribution," which this

7 Chamber said was not to be part of the charges to be faced or certainly

8 not part of the charges for which our client was summoned.

9 The other issue which is significantly confusing to our client is

10  the notice requirement because if you look -- if your Honours look at

11  Article 67(d), and if we point to that, there are, in fact, two

12 subdivisions under the article for which our client was charged.

13 Under Article -- excuse me.

14 Under Article 25, I apologise, (d)(3), there is (d)(3)(i) and

15 (d)(3)(ii). Now, the question for our client is - and again this is a

16  notice challenge under Article 67 -- is whether or not our client is

17  being charged under Article 25(d)(i) or (ii) because there is simply no

18 information in the charging document that allows us to be certain. So we
19 are at a bit of a quandary at this juncture, in addition to some of the

20 other issues, to conclude where under Article 25 contribution is alleged
21  tohave contributed. It is a significant problem. Iraised it in the

22 document that we filed on Monday, your Honours, and it still remains a
23  problem. Iraise it now because I am not certain, given the parameters
24  of this hearing, if it falls into the procedural issue or if it falls

25 into the substantive issue that your Honours are going to address
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vis-a-vis jurisdiction and admissibility and our Article 54 challenge.

2 Nevertheless, as this proceeding moves forward, it presents

3 significant problems where in Article 25 and where in the charging

4  document our client has allegedly transgressed and what is General Ali

5 supposed to meet coming from the Prosecution if there is an addition of a
6 charge that your Honours didn't even permit to be charged and there's no
7  clarity under the particular article, be it (i) or (ii) what General Ali

8 is actually being charged with.

9 We certainly with regard to the Waki Commission adopt the

10 arguments that have been presented by my learned colleague Mr. Khan
11  concerning the adoption of those particular statements that have not been
12 accepted by the particular witnesses per Lubanga and the issues raised in
13 the Katanga matter.

14 Our last matter, your Honour, and I notice I am going to be under

15  the wire or significantly under the wire time-wise, has to do with the

16  functioning of the Court and the bringing forth of witnesses, et cetera.

17 Now, I know your Honour noted that if you don't use the time allotted
18 that you lose it, and I appreciate that. So if you're given half an hour

19 and you only use 20 minutes, you can't tag your ten minutes on to some
20 other argument that you may have. That being said, your Honours, with
21 particular witnesses we will probably have one witness that may be

22 significantly longer than the other, and in the time allocation that has

23 been given to us, I ask your Honour for some clarity if we stay within

24  that -- those parameters for the two witnesses, if one witness can take a
25 little bit more time than the other.
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1 PRESIDING JUDGE TRENDAFILOVA: Mr. Kehoe, do I pronounce --
2 MR. KEHOE: It's Kehoe.

3 PRESIDING JUDGE TRENDAFILOVA: Kehoe, so I'm sorry. You're not
4  losing the time. It will be added to the overall amount of time that the

5 Defence team of Mr. Ali's case has. So you should not worrying about

6 this and the Chamber is not going formalistically to approach the issue

7 that you have raised. For us it's important that we hear everything that

8 is important for the proper decision to be taken.

9 MR. KEHOE: I appreciate that, Madam President.

10 May I just discuss a moment with my colleague.

11 (Defence counsel confer)

12 MR. KEHOE: Now, Madam President, just there was a clarification

13 coming from my colleague. Does that present itself with regard to our

14  overall submissions as well in addition to witnesses? Given that we are

15 given a block of time can we use that time as we see fit?

16 PRESIDING JUDGE TRENDAFILOVA: Yes, that is the understanding of
17 the Chamber.

18 MR. KEHOE: Thank you very much, your Honours.

19 (Defence counsel confer)

20 MR. KEHOE: Thank you very much, your Honours. I am under the
21 time and I appreciate it. Thank you.

22 PRESIDING JUDGE TRENDAFILOVA: Thank you very much indeed,
23 counsels.

24 We are going to take a break now and we shall come at 4.30 or

25 4.35, that is what Tarfusser suggests, 4.35 --
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1 JUDGE TARFUSSER: 4.30, I suggest 4.35.
PRESIDING JUDGE TRENDAFILOVA: Sorry, I didn't hear. 4.30 then.
Now we adjourn the hearing.

Recess taken at 4.00 p.m.

2

3

4

5 On resuming at 4.30 a.m.
6 (Open session)

7 COURT USHER: All rise.

8 PRESIDING JUDGE TRENDAFILOVA: Please be seated.

9 MR. KAY: Your Honour, for the record, Mr. Ben Joyes now assists

10 me in the court for the proceedings this afternoon, being a technical

11 expert.

12 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Counsel Kay.
13 Thank you.

14 Yes, the Judges have noticed that Mr. Khan is not here, but we

15 are about to start. We are not going to wait for Mr. Khan.

16 Now, Mr. Prosecutor, you could take the floor and to respond to

17  the procedural matters as raised by the Defence teams.

18 The floor is over to you.

19 MR. ADENIRAN: Thank you, Madam President, your Honours. My name
20 is Adeniran, Akingbolahan. And the Prosecution would like to clarify

21  some of the issues that have been raised by the Defence counsel today.

22 First there is the allegation from the Defence of Mr. Muthaura to the

23  effect that the Prosecution failed to disclose the Defence a letter

24 provided by honourable Mr. Saitoti. Madam President, your Honours, this

25 letter merely references a police act, a Statute which is public and is
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1 in the possession of every Kenyan citizen. It is available on the

2 internet and it is not something which we are under an obligation to

3 provide to the Defence.

4 Again we wish to reiterate that the Prosecution is aware of its

5 obligations under Article 54. The Prosecution has diligently abided by

6 these obligations. We have investigated incriminating and exonerating

7 circumstances, and in the material that has been disclosed to the

8 Defence, they can attest to the fact that there is a substantial body of

9 potentially exonerating material included therein.

10 Madam President, we don't wish to belabour this issue. We will

11  provide a written response to this and some issues that have been raised.
12 But very quickly I would also like to address the issue raised by

13 Mr. Kehoe regarding the issue of specificity. In the amended DCC which
14  was submitted on the 2nd of September, one of the elements of the mode of
15 liability of common purpose, the fifth element if you take a look at the

16 amended DCC, refers specifically and uses the language of

17 Article 25(3)(d)(i) of the Statute and I think that is specific enough.

18 Madam President, we also wish to address the issue of the

19 materials that were disclosed today. These materials are already the

20 subject of a filing and we disclosed them at the request of the Defence

21  team of Mr. Muthaura. We do not agree that these materials are subject
22 toRule 77 or to Article 67(2), yet we have accommodated their request.

23 They are not things which have been in the possession of the Office of

24 the Prosecutor which we have purposely withheld. The materials have been
25 provided in good faith and they are now in the possession of the Defence.
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1 Madam President, your Honours, if you give me a second I would

2 like to confer with the Prosecutor.

3 PRESIDING JUDGE TRENDAFILOVA: Please do of course.

4 (Prosecution counsel confer)

5 MR. ADENIRAN: Madam President, your Honours, I wish to address
6 one further point. On page 27 of the transcript Mr. Khan alleges that we
7 are saying, or rather, that it has been said in the letter provided by

8 Honourable Mr. Saitoti that the police chief is Mr. Ali. This is not in

9 dispute. We know that the police commissioner at the time was Mr. Alj,
10  and that's one of the reasons why we're here today. Thank you,

11 Madam President, your Honours.

12 PRESIDING JUDGE TRENDAFILOVA: Thank you, thank you very much.
13 Now if someone from the Defence team would like to respond.

14 MR. KEHOE: Your Honour --

15 PRESIDING JUDGE TRENDAFILOVA: Yes, Counsel Kehoe.

16 MR. KEHOE: -- I would like to respond at least initially from

17  the presentations made by my learned friend across the well. Itis an

18 interesting dilemma because it is today after this DCC has been

19  outstanding for some period of time that we are left to finally find out
20 that the Prosecution is moving under 25(d)(3)(i) where all they had to do
21  was include that argument in the DCC so that we could prepare. Be that
22  asitmay, and let's assume through some type of clairvoyance we were
23 supposed to figure out what they wanted to do, that still doesn't explain
24  how they added to the charges that this Trial Chamber didn't allow them
25 to move forward on. That is, as we look again in the charging document,
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they committed crimes against humanity, not contributed, committed, which

2 is entirely outside Article 25(3)(d)(i) or (ii). So that doesn't

3 explain, doesn't explain, the Article 67 lack of notice requirement that

4 is incumbent upon the Prosecutor. And we are here right now and we are
5 still guessing as to what the Prosecution means by "committed crimes

6 against humanity," when they weren't supposed to bring those crimes in
7  the first place. That is simply improper, it is improper notice, and it

8 isnot fair and just for our client to have to meet these charges at this

9 juncture and just find out or figure out what the Prosecution meant.

10  That's a significant problem as we move forward there that we talked
11 about over time.

12 Thank you, your Honour.

13 PRESIDING JUDGE TRENDAFILOVA: Some other comments? Responses to
14  what the Prosecutor's representative said.

15 Yes, Mr. Khan.

16 MR. KHAN: Madam President, your Honours. I'm most grateful.
17 I'm sorry we were a little bit late. We had a matter to discuss

18 regarding the disclosure issues, and I needed to consult on.

19 Your Honours, my learned friend has got the wrong end of the

20 stick. The reason I raised this issue of the letter from

21 Honourable George Saitoti is not the mere averment that General Ali --
22 that the commissioner of police -- the role of the commissioner of police
23 or the police act. The contents of the statement make it very clear that
24  the commissioner of police is in charge of the police, and yet the

25 Prosecution can say that this or that is on the internet, but the blue
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book, the organisational chart, the constitution of the

2 Republic of Kenya, the constituent NSIS act and the armed forces act, all

3 of these are on the statute book and are publicly available. But despite

4  that obvious information the Prosecution, we say, have constructed a case
5 that defies the constitutional principles of the Republic of Kenya. And

6 so at every opportunity we need to reaffirm that this is a country ruled

7 or governed by the rule of law. It wasn't born yesterday and in the

8 period since independence it has an immature legal system that is of

9 course under significant reforms at the moment.

10 Your Honours, the reason this was pertinent is because it goes to

11 the command of the police and the Prosecution cannot at the same time say
12 and assert because it's convenient that General Ali is in charge of the

13 police and then say Ambassador Muthaura is in fact in charge of the

14 police. And so when they get information like this from the minister who
15 isin charge of the police that has superintendence over the police it

16  is, we say, material evidence that failed to be disclosed. Put simply

17  there was no good reason for the Prosecution to hold on to it. Your

18 Honours, I've prosecuted, it's a principle: When in doubt, disclose.

19 Cards on the table approach. When in doubt, disclose. And,

20 your Honours, the Statute makes it clear, if there's concerns as to what

21 should be disclosed or not, the Prosecution are not left to wander

22 aimlessly in the dark, they can come to the Bench and get your Honours to
23  assist them in making a decision.

24 So, your Honours, the submission on this point is absolutely

25 devoid of merit and it was unfortunately missing the whole thrust of my
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1 submission as to the relevance of the letter of the

2 Honourable George Saitoti. The Prosecution should have disclosed it,

3 they didn't, and the explanation given today simply doesn't pass muster.

4 PRESIDING JUDGE TRENDAFILOVA: Thank you. I think it's time to
5 move on to the next item on the agenda starting with the opening

6 statements by the Prosecutor.

7 Mr. Prosecutor, the floor is over to you.

8 MR. KHAN: Madam President, while the learned Prosecutor is

9 getting comfortable may I ask the ambassador to come to the front because
10 we also need somebody to work the computer.

11 PRESIDING JUDGE TRENDAFILOVA: Yes, of course, Mr. Muthaura.
12 Please, Mr. Ocampo, the floor is over to you.

13 (Opening Statement by the Prosecution)

14 MR. MORENO-OCAMPO: Madam President, your Honours, the Prosecutor
15 is today representing 116 (* sic) States Parties, including the

16  Republic of Kenya, committed to end the impunity for the most serious

17 crimes of concern to international community, including as such most

18 serious crimes, the crimes committed against Kenyan civilians between the
19  24th and the 31st of January, 2008, in or around Naivasha and Nakuru

20 towns in the Rift Valley Province.

21 The evidence to be presented by the Prosecution will establish

22 substantial grounds to believe that Mr. Francis Kirimi Muthaura,

23  Uhuru Muigai Kenyatta, and Mohammad Hussein Ali are individually

24 responsible for the crimes mentioned and, as a consequence, the

25 Pre-Trial Chamber should commit them for trial.
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1 Madam President, your Honours, there are no doubts that crimes

2 were committed in Kenya after the election in December 2007, including

3 those crimes committed in Nakuru and Naivasha. They were reported by

4 newspapers and TV from all over the world. Tomorrow the Prosecution will

5 provide further details on those crimes. The question today is who is

6 responsible. Different sources established that the crimes were

7 committed by the party of national unity leaders associated with the

8 Mungiki under the protection of the police. These preliminary

9 conclusions are coming from many information, public reports produced by
10 Human Rights Watch, the Kenyan National Commission on Human Rights, the
11  Commission of Inquiry into the Post-Election Violence CIPEV, and the

12 Kenyan National Security and Intelligence Service reports.

13 The involvement of the Mungiki and PNU leaders in the crimes was

14 mentioned by different public reports, including Human Rights Watch,

15 which stated "whether or not the young men involved were genuine members
16  of Mungiki ... the Kikuyu militias who struck in late January were

17  organised, paid, and directed by local leaders, businessmen, and, in some

18 cases, PNU councillors and mobilisers ..." They also mention the owners

19  of matatu involved in the organisation of the crimes. Matatus are the

20 minibus who are used at taxis, collective transport, in Kenya.

21 The Kenya National Commission on Human Rights concluded that the
22 Mungiki and pro-PNU youth specifically targeted the local communities of

23  Luos, Luhyas and Kalenjins who were seen as being associated with the

24 ODM, the opposition party.

25 The protection of the police, the involvement of the police was
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1 also reported publicly. A policeman on duty around the time of the

2 Nakuru attack told the BBC that "in the hours before the violence in

3 Nakuru, police officers had orders not to stop a convoy of minibus taxis,
4 called ‘matatus,' packed with men when they arrived at police stations."

5 The Commission of Inquiry into post-election violence added

6 critical pieces of evidence to the investigation of these crimes. It

7  collected the National Security and Intelligence Service, NSIS, situation

8 reports. For example, one of them dated 7th of January, 2008, contains

9 several references to the planning of revenge attacks by Mungiki leaders,
10 including, and I quote, "Mungiki members have been deployed in Nairobi,
11 Nakuru, and Eldoret for revenge missions."

12 Their report mention that Kikuyu youths were incited to come out
13 and defend their kinsmen being evicted from other parts of the country.
14 So this information about the Mungiki involvement is coming from
15 official documents from the Kenyan intelligence system. Why are the

16  intelligence reports so critical? They provide an official view of what

17 happened and corroborate the evidence collected independently by the
18  Prosecution. And I'd like to focus on that. I'd like to refer to some

19  of these reports and the others will be analysed in detail tomorrow.

20 My introduction today focuses on the facts unveiled by the

21  Prosecutor's evidence.

22 The Prosecution's investigation sheds light on who organised the

23  attacks and how the attacks were organised. The Prosecution's evidence
24  unveils two critical meetings. First, the first happened on 30 December
25 2007 at the Kenya State House in Nairobi. The meeting was conveyed to
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1 analyse how to respond to the attacks on the PNU supporters organised by
the Ruto and other ODM leaders. Top PNU leaders were present there
including Mr. Muthaura and Mr. Kenyatta. Mr. Kenyatta in this meeting
proposed to use the Mungiki to fight back. We have no information of any
word issued by Mr. Muthaura at this meeting. But as explained by a
witness, Kenyatta said that "they," meaning his group, "are not ready to
hand over power and he," meaning Kenyatta, "has the capability of

organising his people and mobilising them for any eventuality."
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In addition, the witness told us, "Kenyatta gave money to those

10 whom he intended would co-ordinate the activities he had planned. The
11 MP's and the Mungiki co-ordinators ..." receiving apparently 3.3 million
12 each.

13 This first meeting shows Mr. Kenyatta proposing the policy to

14  attack, proposing to use the Mungiki and his leadership in establishing
15 co-ordinations and providing money.

16 A few days later, on 3rd of January, 2008, a new meeting was

17  organised at the Nairobi Members Club with members of the PNU and
18  Mungiki, including this time the leader of the militant wing of the

19 Mungiki. In this second meeting Mr. Muthaura took the lead.

20 According to a different witness who was present at this meeting:
21 "After breakfast, Francis Muthaura shouted from the corner of the
22 room to us. He told us in Kikuyu something like: 'The youth, come

23 here." When we joined them, he said, 'it is good that the youth have

m

24 come ... our community," to quote Mr. Muthaura's words, "our community

25 in the Rift Valley was being finished and that we needed to revenge or
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1 retaliate." He said that we could not stay quiet while our people were

2 being killed.

3 Then Mr. Kenyatta, who was also in the meeting, asked the leader

4  of the militant wing of the Mungiki what he was thinking. The Mungiki

5 leader, the one who had control over the militants on the ground, say

6 that they were ready and everything just depended on the government

7 officials. The Mungiki leader asked if they were going to be stopped by

8 the police. Then Francis Muthaura stood up and immediately said:

9 "The police will not interfere with your work."

10 At this point he said in Kikuyu:

11 "Let me call the Commissioner."

12 He means the commissioner of the police, the chief of the police,

13 Mr. Ali. He took out his cell phone, made a call, and spoke in

14 Kiswahili. He mentioned the name of Ali as the person who was talking to
15 him and then Mr. Muthaura said:

16 "Our youth will be going to the Rift Valley and we do not want

17 them to be disturbed."

18 Clear instructions not to interfere.

19 Now, in this meeting Muthaura showed his agreement with Kenyatta
20 about the policy to adopt, the agreement was before because -- it was the

21 meeting showed obviously both now are working together co-ordinating and
22 implementing the decision in the decision who will carry out. The policy
23 adopted was who was to retaliate, using the word of Mr. Muthaura, against
24  those perceived as ODM supporters to maintain power, that idea spread

25 before by Mr. Kenyatta. So this is the organisational policy adopted
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1 after these two meetings.

2 Mr. Muthaura also encouraged the participation of the Mungiki

3 militant wing and essentially he establishes a free zone which allowed

4  for the implementation of the common plan. This for us is very

5 important. In my experience as a prosecutor in Argentina, the top

6 commanders of the army were convicted because they established a free

7  zone for the special forces who then commit the crimes, abductions and

8 then torture.

9 In the Darfur case we have a similar scheme in which the --

10 Mr. Bashir organised a plan where the army surrounds the villages and
11  then the popular forces that we call Janjaweed attack, kill, and rape.

12 In this case the only difference is that the police will provide the

13 protection, the free zone, and then the Mungiki will commit the attacks.
14  And that is the operation adopted as adopted by Mr. Muthaura and

15 Mr. Kenyatta.

16 So this essential contribution that both -- to create

17  organisation to carry out the attacks, to define the policy organisation.

18  After the meeting in addition, they will provide additional essential

19  contributions. Immediately at the end of the meeting at Nairobi

20 Members Club, Kenyatta told the Mungiki leaders to go to the Blue Spring
21 Hotel. He said that everything will be planned there and that money will
22 be allocated to them for the purpose of sending their people to the

23  Rift Valley.

24 The Prosecution evidence shows that following those meetings,

25 members of the PNU and Mungiki implemented the organisational policy
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1 adopted by Mr. Muthaura and Mr. Kenyatta. They mobilised mid-level
2 perpetrators who were known of the local populations in the localities to
3 carry out the attacks. They provided the weapons, transportation, and

4  funds to all those who will participate in the attacks. The mid-level

5 and ground-level perpetrators committed the crimes following an

6 orchestrated plan, a common plan adopted by Mr. Muthaura and

7 Mr. Kenyatta.

8 Tomorrow the Prosecution will analyse in detail these different

9 meetings where the implementation of the plan was decided.

10 Madam President, your Honours, the Defence teams are inviting the
11 Chamber to embark in a sort of in-depth scrutiny of the credibility and
12 reliability of individual pieces of Prosecution evidence. That is not

13 possible. The Confirmation Hearing is neither a mini-trial nor a trial

14  before the trial. As your Honour has said, as a distinguished Judge in

15 the Kenya I case, the presentation of witness evidence by way of written
16  statement is to be considered the norm given the nature and purpose of
17  the hearing. Therefore, the Prosecutors submit that the fair assessment
18  of the credibility and the reliability of its witnesses can only be made

19 after the credibility, the ability, and the consistency of the evidence

20 has been fully explored through questioning and cross-examination of the
21  witness at trial. The credibility of the witness -- of the Prosecution

22 witnesses should be discussed at trial.

23 What matters at this stage, at the confirmation of charges, is

24  whether the different pieces of evidence are consistently proving each

25 element of the crimes, and on this the Prosecution witness corroborate
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1 each other and their information is independently corroborated by

2 evidence proved by different reports and the National Security and

3 Intelligence Service reports.

4 Let me give an example.

5 Witness 11 reported that a high member of the PNU government

6 provided police uniforms to a Mungiki leader. And in fact, this is

7 confirmed by the NSIS report of 10 January 2008, which stated that

8 Mungiki elements were assembling at the Stem Hotel in Nakuru with the
9 view to attack ODM supporters in four locations including Nakuru. And
10 importantly, the report concludes -- say they will, the Mungiki, will

11  impersonate policemen as they unleash the violence.

12 This use of uniforms by Mungiki and the Ali attempts to

13 investigate it shows Muthaura's full authority on Ali. That's the point

14 we are making. Mr. Ali was chief of police, but Mr. Muthaura had de jure
15 and de facto authority on him, and that's a point -- and in fact, this --

16  let me focus on this for a brief moment because this point is challenged
17 by the Defence.

18 The Muthaura control over Ali.

19 Another witness stated that during the middle of January Ali was

20 investigating information about the Mungiki using of police uniform in
21 Kibera and then Ali was calling Mr. -- his superior, Mr. John Michuki,

22 who was then minister of state for provincial administration and internal
23 security. In accordance with the evidence, Michuki did not stop Mr. Ali.
24  What he did, he requested the intervention of Muthaura, who in turn

25 called Ali to order him not to interfere with the Mungiki activities
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1 using police uniforms. And that's important because, in fact, Ali was

2 reported to Michuki, Michuki was his superior. However, Michuki declined
3 to give the orders to Ali and it was Muthaura who instructed Ali, and in

4  fact Muthaura did it. That's why the Prosecution's allegation is de jure

5 butin particular de facto is clear the authority of Mr. Muthaura on the

6 commissioner of police.

7 Madam President, your Honours, the implementation of the

8 organisational policy adopted by the suspect progressed and on or about

9 27 January 2008, Mungiki members mobilised from outside the Rift Valley
10  assembled at the Nairobi State House before being transported to Naivasha
11  for the attack.

12 The perpetrators used the local inhabitants in Nakuru and

13 Naivasha to identify and target the ODM supporters. They went from house
14  to house and door to door attacking the civilians, dragging them from

15  their homes or their business premises, showing a systematic and

16  well-organised operation. The attackers followed an organisational

17  policy, identifying the perceived supporters of the ODM when they were

18 fleeing, intercepting them in their flight, cutting them with machetes

19 and clubbing them. They committed rape, including gang-rape, of the

20 mothers, wives, and daughters of perceived ODM supporters and forcibly
21  circumcised the men.

22 These are the crimes that tomorrow we will provide in detail the

23  evidence that prove them.

24 Let me -- before I conclude, let me analyse the motives of these

25 crimes.
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1 Why did prominent leaders of the Party of National Unity, the

2 PNU, the party in charge of the government planned and implement

3 widespread and systematic attacks against Kenyan citizens? Their crimes
4  were the response to the crimes committed by some of the leaders of the

5 ODM, the opposition party. The Chamber knows that William Ruto -- the
6 Prosecution is alleging that William Ruto and Henry Kosgey organised

7 widespread attacks against perceived supporters of the PNU to expel them
8 from their homes in the Rift Valley. The aim of the ODM leaders was to

9 gain political power and to create a uniform ODM voting block in the

10  Rift Valley.

11 In parallel, the evidence shows that the suspects, prominent

12 leaders of the group in power, decided to retaliate against the perceived
13 supporters of the ODM to maintain their own power. This power is the
14  motive of the crimes.

15 The intervention of the International Criminal Court is required

16  to end the use of violence to gain or to maintain political power in

17 Kenya.

18 For these reasons the Prosecutor considers that the evidence

19  proves in accordance with the standards the individual responsibility of
20 the suspects and they should be committed to trial.

21 Thank you very much, Madam President, for your attention.

22 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Prosecutor.
23 Now according to the schedule it's the Legal Representative of

24  the Victims, 233 authorised to participate in these proceedings,

25 Mr. Anyabh, the floor is over to you.
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1 (Opening Statement by the Legal Representative of Victims)

2 MR. ANYAH: Thank you, Madam President. May it please the Court.
3 I should in the first instance say that it is a privilege to

4  address your Honours this afternoon, in particular from the perspective

5 of the victims in this case. Other parties to the case, in particular

6 the Defence, they have the benefit of having their clients present with

7 them in Court; I do not. It's quite obvious that the 233 victims that I

8 represent are not here today. They are to be found in various provinces

9 in Kenya, thousands of miles away from the seat of the Court. Most of my
10  victims are to be found in the Rift Valley Province of Kenya as well as

11  the Nyanza Province of Kenya.

12 Nonetheless, Madam President, your Honours, those victims are

13 here today in spirit. Those victims have instructed me - and I was in

14 Kenya recently and I met with many of them - they have instructed me to
15 tell your Honours that they want your Honours to consider their views and
16  their concerns. They want to play a meaningful role in these

17  proceedings. Indeed, the case law of this Court confirms that this is an

18 essential stage of the process. Whether or not the case moves forward

19  turns on the outcome of these proceedings.

20 So the interests of my clients are vitally implicated in these

21  proceedings.

22 I should say a few words about the victims that I represent.

23  There are 233. They are not a homogenous group. There are differences
24 between them. I have approximately 139 that are women, plus or minus
25 one, depending on whether I got my counting correct, and 94 that are
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males. They range in age from 21 years to 83 years of age. Some of them

2 are the direct victims of the crimes. The crimes in question were

3 perpetrated against them directly. Others are here in the form of being

4  anext of kin of someone who is no longer with us, dead as a consequence
5 of the crimes, or of children who are unable to petition the Court on

6 their own account.

7 There are also differences in the nature of harm sustained by my

8 clients. Some of them are victims of sexual violence, quite a large

9 number of the women are victims of sexual violence, and men I might add.
10 Some of them are victims of forced displacement. Some of them are

11 victims of property damage. Importantly, some of them lost children,

12 some of them lost wives and husbands. I mention property damage, I will
13 come to that. It doesn't necessarily feature in the charges, but I will

14 address that later because I have some submissions to make in that

15 regard.

16 The pain and suffering of each of these victims is unique. What

17  each of them has to say to the Court is unique. Their perspectives of

18  the post-election violence are respectively unique. They do have some
19 commonalties, however. Your Honours will find - and I believe

20 your Honours have all been involved in many earlier cases in this

21  Court - you will find that the Kenyan victims, whether it's in case I

22 against Ruto et al. or in this case, are different generally speaking

23 from the victims in many of the situations that this Court has

24  considered. These victims I have found are astute, they are informed,

25 and they are engaged in the process. They are determined to see that
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justice is done. All of them have had their lives changed forever and
they will not be silenced during the course of these proceedings.

Now, I mentioned the views and concerns of the victims. What are
those views and concerns? I think as a preliminary matter it is
necessary to say to your Honours why they are participating in this
process. One of the reasons the victims are participating is to
vindicate their right to justice, to vindicate their right to the truth.

That is a right that is noted and established in the jurisprudence of

this Court. A woman that I met in my recent trip in Kenya woke up at
5.00 a.m. in the morning. She walked on foot for about 50 miles to meet
me in Kisumu, Kenya in order to participate in this process. And when
they took turns telling me why they came to meet me, she said she came
because she felt their lot would be better now that they're engaged in
the ICC.

That's another reason why they have chosen to participate, there
is the hopefulness that their lot will somehow be better. Many of them
want the opportunity to restart their lives, lives that have been turned
upside down and completely destroyed. Many of them are looking for

restoration. They want things to revert back to how they were. A male

victim that met with me was asked what he wanted me to tell the Court and

he said:
"I just want the Court to know I want my life back."
Now, what this man is speaking of is not merely reparations in

the material sense. The Kenyan victims are also asking for symbolic

reparations, in particular some form of acknowledgement or recognition of

Page 61
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their suffering, of their pain, of their status as victims in this case,

2 and if it doesn't come from the Government of Kenyan, they are happy to
3 receive it from the International Criminal Court. They also are

4  participating because of concerns about security. I will say some more

5 about that later on. But the security of their persons and the security

6 of their property is vital, it is a central concern of the victims.

7 The victims want the outcome of these proceedings to be informed
8 by their contribution, they want to be a substantial part of the process,

9 and hopefully the Court will accord them that benefit.

10 There are some concerns that are general to most of the victims.

11 Now, there are differences in what is the primary concern of each victim
12 depending on the nature of the harm suffered. If you take a victim of

13 sexual violence, for example, what is of concern to them and what their
14 needs are may be distinguished from a victim that is a forced

15 displacement. They want the Court to be alive in a general sense in

16  terms of all the victims to clarity about the facts of what happened in

17 Kenya. Those laypersons whose lives have since been changed forever,
18 they want to understand what happened, they want a full airing of the
19 facts in this case. The Prosecution's document containing the charges

20 articulates the allegations against the suspects. The victims wants

21  your Honours to consider those allegations carefully, and if they

22 implicate other facts that are not before the Court the victims want your
23 Honours to take action in that respect.

24 The victims are concerned about the guilt or innocence of these

25 three suspects because that determination, whether they are guilty or not
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1 invariably and inextricably affects the vindication of the victims' right

2 tojustice. Thatis a concern that the victims have expressed.

3 Ultimately they want those who are responsible for their suffering to be

4 identified in their totality, whether it is just these three or there are

5 others out there, they want them prosecuted, they want them if convicted
6 tobe assured of punishment. These are issues of relevance to the

7 victims.

8 Your Honours should hear a little bit about the effects or

9 impacts of these crimes on persons, real lives. I met a woman who had

10  the gumption and courage to tell me about her suffering. She came across
11 a group of Mungiki - we've heard the Prosecutor refer to this criminal

12 organisation - they raped her, not one person, several persons raped her.
13 They destroyed her personal belongings. She took cover in a neighbour's
14 residence, who provided some shelter and protection in the immediacy
15 after the assault. After a while she ended up in the hospital. She

16  wants your Honours to know that she suffered while in the hospital as far
17  as her reproductive organs are concerned. She wants your Honours to know
18 that subsequently she discovered that she was HIV positive as a

19  consequence of the rape.

20 This victim wants your Honours to know that she ended up in a

21  camp for internally displaced persons. She has no money. She wants the
22 Court to know that her immune system is beginning to fail her. In

23  particular she is having respiratory problems. She wants the Court to

24  know that when she speaks with her lawyer they can only talk for about
25 five minutes because she is out of breath and cannot continue. Even
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worse, whenever she's in hospital, when the doctors come by and they make

2 their rounds on a daily basis, if the person in question, the patient,

3 does not have money to buy the drugs that are to be prescribed for that

4 day the doctors walk by the bedside and they don't stop. This client of

5 mine wants your Honours to know her condition.

6 Now, for those victims such as the one I've described of sexual

7  violence, their primary need is medical assistance, medicine, indeed

8 other psychological assistance is necessary, as well as compassion of

9 course.

10 For other victims, including those of sexual violence, they all

11  seem to have one general issue that permeates their suffering, and that

12 issue has to do with livelihood concerns. Most of the victims had a

13 means of subsistence, they're hard-working people. Some of them were
14 masons, some of them were tailors, some of them were vendors who owned
15 businesses. They have lost all of that. Some of them are in camps for

16 internally displaced persons. Some of them have taken refuge with

17  relatives. Some of them are being provided for by neighbours and others.
18 They do not have the means to live on a daily basis.

19 Many of them are without housing. Many of them cannot afford to
20 send their children to school. The education of their children has been

21  almost permanently disrupted. Many of them are wearing clothes that were
22 donated. These are proud people, people with the tradition of

23 self-sufficiency and hard work.

24 So those people require livelihood assistance. Many of them wish

25 torestart their businesses but they don't have the means to do so.
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1 Incidentally, I should say that the Kenyan government - this is public

2 information - has provided some meager assistance to particular people.

3 The Kenyan government gives some allocation called for basic needs the

4  equivalent of 10.000 Kenyan shillings which in the United States currency

5 is approximately 105 United States dollars. It also gives what is called

6 reconstruction support, somewhere in the vicinity of Kenyan shillings

7 approximately 25.000 Kenyan shillings which is approximately 263

8 United States dollars.

9 The vast majority of the victims I represent have not received a

10 cent or shilling of that money. Some of them, indeed most of them, are

11 not to be found in tented camps because the places from which they were
12 displaced, Naivasha, Nakuru, are urban areas, and they were displaced

13 from urban areas to rural areas that they are unfamiliar with and this is

14  where they took refuge. And the process by which the Kenyan government
15 allocates this money has been criticised, it has been politicised, indeed

16 it has been reported to be ethnically divisive. At the end of the day

17  the point is the victims are not being supported by the government.

18 The internally displaced persons, some of them are my victims.

19 Itis almost three years now since they were displaced. Imagine living

20 in a tented community for almost three years, when you had your own home
21 and you were in the comfort of an environment that was valued and

22 cherished. These victims, many of them do not feel that the Kenyan

23 government are aware of their existence.

24 One of my clients told me "the Kenyan government doesn't know

25 thatIexist." This is one of the IDPs, internally displaced persons.

Wednesday, 21 September 2011 Case No. ICC-01/09-02/11



ICC-01/09-02/11-T-4-ENG ET WT 21-09-2011 66/121 PV PT

Opening Statement by the Legal Representatives of Victims (Open Session) Page 66

—_

Many of them are renting meager accommodation to make ends meet. These

2 victims are seeking resettlement assistance. Few of them want what is

3 called reconstruction assistance because they are terrified to return to

4  the communities from which they were displaced. The fear is in the air.
5 If given the choice to go back, many of them will not go back because

6 they are afraid.

7 Security is an important consideration, security both in relation

8 to where they reside now and in the locales from which they originated,
9 and of course they want economic compensation or support. The victims
10  also would like your Honours to be alive to the overall context in which
11  they are situated in Kenya. Unless one spends some time in Kenya and
12 appreciates what the climate is now, it might be difficult to understand
13  issues that arise in the case and how they may be relevant to the

14  victims. The security concerns that I mentioned are ongoing. The

15  victims are concerned about their participation in this case. This is a

16  source of concern. In many respects. In one respect it is unclear in

17 Kenya the difference as far as most people are concerned between a victim
18 and a witness. Many people might be assumed to be a witness when they
19  merely have the status of a victim. And my clients have told me that

20 thisis a source of confusion and concern.

21 One victim of mine told me:

22 "In Kenya if you speak the truth nowadays one can be killed or

23 found dead ..."

24 Now, the violence in this case occurred late 2007/2008 and we're

25 now towards the fall/autumn of 2011 and people are still afraid. The
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1 majority of my clients distrust their government, they distrust the

2 Kenyan government. This is factual. I have heard it from them. They

3 are mindful of the positions that are being held by the accused -- by the

4 suspects. These are very important people in Kenya. You have the

5 Deputy Prime Minister and minister of finance, you have the head of the
6 civil service and secretary to the cabinet, you have the postmaster

7 general and the former commissioner of the Kenya police. These are

8 important people in government. My victims are concerned about their

9 participation in this case.

10 Incidentally, I should say that it was brought to my attention by

11 my staff in Kenya, because I do have a staff in Kenya, of something one
12 of the suspects said on Monday, the 19th, at least that is the date that

13 was quoted in the "Standard" newspaper in Kenya. This is Mr. Kenyatta
14 who was quoted as saying:

15 "We go to The Hague in the full expectation that justice will

16  prevail and the truth emerges. We are innocent. For, the only thing we
17  did was to help our people who had been displaced and evicted."

18 It sounds pretty innocuous on its face, a suspect in a criminal

19 case protesting their innocence, that is absolutely as it should be.
20 Some of you will know that in another context I represent Charles Taylor,
21  the former president of Liberia before the Special Court for Sierra Leone
22 and I value the presumption of innocence, but let's dissect this
23 statement by Mr. Kenyatta and why it would be called to my attention by
24  persons in Kenya.
25 The key phrase there is "our people, help our people."
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Your Honours have just heard the Prosecutor say that in their view the

2 motive in this case was to retaliate against perceived ODM supporters and
3 their actions, which preceded the events in this case. If you ask most

4 people in Kenya what that phrase "help our people"” mean, they will not
5 view it as applying to all Kenyans generally, "help our people." It will

6 be viewed as helping a particular tribe, and that is why this type of

7 sentence or comment can raise concerns in Kenya.

8 Madam President, I will say a few words about the law. The law

9 allows your Honours in a case like this to consider the propriety of the
10  charges, in particular the propriety of the characterisation, the legal

11  characterisation, of the facts. The document containing the charges

12 makes certain allegations, factual allegations. I mentioned the issue of
13 destruction of property. At the end of these hearings as you listen to

14  the evidence an issue may arise if the Prosecution is able to sustain its
15 burden and to establish the facts alleged, which include allegations

16  about destruction of property, whether or not acts of burning and

17  destruction of property may be charged as a crime against humanity of
18 either persecution or forcible transfer of population. That is an issue

19 that may very well arise at the end of this process.

20 There's also a question regarding the legal characterisation of

21  the modes of liability. Mr. Kehoe for the suspect Mr. Ali raised an

22 issue in that regard. Right now as I read the document containing the
23 charges, there is no allegation brought under Article 28. The Prosecutor
24  in his opening summation just now said that Mr. Muthaura, in their view,
25 had both de facto and de jure authority over Mr. Ali. It may very well
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1 arise on the basis of what is presented that the legal characterisation

2 of the mode of liability might have to be revisited. What is the

3 propriety of charges under Article 28(b) in this case.

4 It is also noteworthy that Mr. Muthaura and Mr. Kenyatta are

5 charged under Article 25(3)(a), whilst Mr. Ali is charged under

6 Article 25(3)(d). We are told today it is (3)(d)(i). That

7 notwithstanding, a question might arise depending on what evidence is

8 presented whether or not Mr. Muthaura and Kenyatta may not be liable

9 under Article 25(3)(b)(c), or (d) and in the case of Mr. Ali may very

10  well arise whether or not he might not be open to liability under

11  Articles 25(3)(a), (b), or (c). These are issues that we flag at the

12 outset of this process, as your Honours listen to the evidence.

13 Again I thank your Honours for the privilege of addressing you.

14  Ithink my time is almost up and I thank you for your attention.

15 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr. Anyah.
16 You're strictly within the time allocated to you.

17 Now we turn to the Defence of Mr. Muthaura. How will you

18  proceed, Mr. Khan? You will start or Mr. Muthaura?

19 MR. KHAN: Madam President --

20 PRESIDING JUDGE TRENDAFILOVA: What is your decision at the end?
21 MR. KHAN: Yes, with your leave, Ambassador Muthaura has waited

22 long enough to have his voice heard and he looks forward to the

23  opportunity right now to address the Bench.

24 PRESIDING JUDGE TRENDAFILOVA: You have the floor, Mr. Muthaura.
25 (Statement by Mr. Muthaura)
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1 MR. MUTHAURA: Madam President, your Honours, I'm really very
2 happy that you have allowed me to say something about myself. Because
3 the story I heard from the Prosecutor is foreign to me.

4 Madam President, when I was just 8 years old I experienced very
5 serious violence, that is, during the war for independence our grass
6 thatched houses were set on fire. My mother was brave. She pulled out
7  her five children, including me, and ran through a line of attackers.

8 She was cut many times and she was left for dead. My father ran out of
9 the house as the roof was collapsing.

10 Madam Chairman -- Madam President, I wanted to say this so that
11 you know where I am coming from and how much I hate violence.

12 When I completed my university education in Nairobi, where I
13 studied economics, political science, and diplomacy, I was posted to our
14 second-largest town, Mombasa, to do administration but I was there for
15 just one year, after which I was posted to the Ministry of Foreign
16  Affairs to join diplomatic service. I was able to work very hard and
17  rise to the top of the diplomatic service. I served as ambassador to the
18  European Union, to Belgium, and to Luxembourg, that is, 1988 to 1993.
19 When I was there I was privileged to have served the revolutions

20  which took place in eastern Europe against communism. I really admired

21  the power of people and the principles of good governments and

22 accountable government.

23 I also learned something when I was in Belgium, and that is about

24 government running and collusion systems in a country which was divided

25 in-- in the middle among two ethnic groups. I also learned something in
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1 the EU about the importance of co-operation amongst states and the

2 strength and the benefits they get from co-operation. I was promoted to

3 be permanent -- Kenyan permanent representative to the United Nations in
4 1993 to 1996.

5 While I was there I was honoured in 1994 to chair the

6  UN Charter Review Committee. I facilitated the adoption of a declaration
7 which now enables regional bodies to intervene in regional conflict. The

8 following year I was honoured to chair the fourth committee of the

9  United Nations General Assembly which was dealing with peacekeeping,
10 United Nations peacekeeping, and also the colonisation. At that time we
11 were focusing on the war in the former Yugoslavia, especially Bosnia. I

12 know how much people there suffered. At the same time war broke in

13 Rwanda, which became genocide. I and other African ambassadors worked
14  very hard to try to persuade the UN Security Council and the General

15 Assembly to intervene or to expand its intervention in Rwanda. We

16  failed. Of course the rest you know.

17 Madam Chairman, I'm saying this so that you know how passionate I
18 am about human rights, about rule of law. When I was there also we

19 participated in the initial discussions about the establishment of this

20 Court. I'supported it and I respected it up to now.

21 Madam Chairman, from the UN I was honoured by three presidents,
22 president of Kenya, president of Tanzania, and the president of Uganda.
23 They appointed me as the executive secretary of the East African

24 Community with the mandate to go and revive the East African Community
25 which had collapsed in 1977. After my five years -- the end of five
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1 years' contract at Arusha I left the community with a treaty which

2 established the East African Community and all its institutions. Today

3 the East African Community which expanded now to include also Rwanda and
4  Burundi is the most advanced regional body in Africa.

5 Since my contract there was non-renewable, I was appointed to be

6 permanent secretary for the minister of transport, thereafter the

7  permanent secretary in the Ministry of Environment of Water and Natural
8 Resources, eventually permanent secretary of Ministry of

9 Internal Security, and eventually when President Kibaki came in in the

10 year -- end of 2002, I was appointed permanent secretary head of public
11  service, and secretary of the cabinet. I have held that job to date

12 nine -- eight years -- eight and a half years after my official

13 retirement age. Why did I get this appointment, Madam chair --

14 Madam President, your Honours? It's simply because I'm professional.
15 I'm a person of integrity. I've always talked for my country, for Kenya,

16  for the region -- I've got to talk for the region.

17 Now, for me to be presented in this court as a monster by

18 information gathered, I will say from the bush, I really feel very sad.

19 Thave my family here. You can see them. They have not slept well for
20 thelast one year since the Prosecutor pronounced me as a suspect.
21  Ironically, any time the Prosecutor came to Nairobi we sat across the
22 table. He always passed in front of my office. I escorted him to his
23 car. He never at any time mentioned to me I was a suspect. I would have
24  given him answers to the issues that he thinks he has, which actually are
25 nothing.
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1 At the end of it, it's not Muthaura who is going to be in this

2 court tried; it's the Prosecutor who is going to be tried. For the two

3 months January/February 2008, my movement was very specific. My office
4  isin Harambee house where for every day for two months I chaired the

5 meeting of the National Security and Advisory Committee because the

6 country was on fire. I want to emphasise National Security Advisory

7 Committee, not National Security Committee. Actually, we didn't have any
8 committee by that name. What we had - and I want to clarify to the

9 honourable your highness and the Madam President is that we had a cabinet
10 committee on security and foreign relations, and that was the top policy

11  security organ in the country at that time. Now the name is different

12 with the new constitution.

13 Our committee, National Security and Advisory Committee,

14  comprises the head of public service as chair and director of national

15 intelligence, chief of the general staff, that is, chief of the military;

16  the attorney-general of the country, who is the cabinet minister - I'm

17 not a cabinet minister; the permanent secretary for internal security;

18  the permanent secretary for foreign affairs; permanent secretary for

19 defence; and the permanent secretary for immigration and registration of
20 persons. This is a technical -- a top technical and advisory body to the

21 government. Decisions made there are just recommendations, they are

22 recommendations to the government or to the aligning minister or to the
23  president or to the cabinet -- mainly to the cabinet committee on

24  security and foreign relations. And this must be very clear.

25 I sit every morning without fail and records are there,
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recommendations are there, and I hope the Prosecution will be able to

2 have these records because they are there. In the afternoons or -- I

3 went to State House to do what? To attend or to facilitate the very

4 intensive consultations which were taking place at that time and meetings
5 with the foreign diplomats, foreign leaders of foreign governments who

6 were trying to intervene in the crisis, with the Kenyan ministers, with

7  the Kenyan political leaders, religious leaders, and all other important

8 groups in the country, like the business council in Kenya, church

9 leaders, and anybody who was interested tried to facilitate a solution.

10 Madam President, whose records (* indiscernible) for anybody to

11 think I could have extra minutes for side shows somewhere, the so-called
12 clubs which I have never attended to, I'm not a member of that club, I

13 have never attended that meeting, or to think that I could have time to

14 talk about Mungiki -- Mungikis are a proscribed criminal organisation in
15 the country. I'm secretary to the cabinet, head of public service. How

16  do I get myself entangled with a criminal organisation? What benefit

17 could I be having? What benefit? Isit-- and I want to be clear here,

18 Madam President, I have never ran for a political office. I don't belong

19 to PNU. We have to separate political parties and the competition for

20 power and the civil service, the civil service that I head today. In

21 2007 won United Nations award for the most innovative public service, the
22 same public service has worked so hard or worked so hard to bring the
23 economy from zero growth when President Kibaki took over in 2002 to 7.1
24  per cent growth at the time the violence broke out.

25 Madam Chairman -- Madam President, I'm sorry, your Honours, I
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1 consider myself as a firefighter who was mistaken or arrested as a

2 nationalist by unresponsible policeman who came to the scene too late.

3 Madam Chair, Kenya's State House is a State House, is a

4  State House, very stately. It can compare within the powers we have

5 here, the activities that take place in that place are very formal. To

6 anybody imagine that we can have Mungiki criminal gangs hanging around
7  State House, it's not Kenya's State House. So, Madam President, your

8 Honours, I think I've talked enough, but what I heard from the

9 Prosecution is just packaged lies from people who want to make money from
10  the Prosecutor or who want favours from the Prosecutor. It cannot be

11  anything else and I stand by my word.

12 Madam President, as chairman of the committee of ambassadors --

13 because -- of permanent secretaries, because my role as head of public

14  service, and let us be very clear, is one of co-ordination, I don't have

15 authority over any ministers because permanent secretaries who are there
16  and director generals, some of them call them director generals, are

17 answerable to their respective ministers. I chair the meetings for

18 purpose of co-ordination and issuing of circulars which we agree on

19 together. As secretary to the cabinet, I communicate decisions of

20 cabinet to the ministries.

21 Also as permanent secretary for the president, I communicate his

22 decisions to either the department that falls under me which is the

23 cabinet office or the rest of the government. So the Prosecutor did not

24  care even to understand the institutional regiment and the reporting

25 system in our government and he could only have spared 15 minutes or 20
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1 minutes to come to my office and I would have given him all the

2 information that he required or even assist him to interpret

3 relationships.

4 Madam President, I came to this Court with all due respect and

5 all humility. Ireally count on you to separate facts from lies and

6 ensure that justice is applied to me.

7 Thank you very much.

8 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr. Muthaura,
9 for your statement.

10 MS. ADEBOYEJO: Madam President --

11 PRESIDING JUDGE TRENDAFILOVA: Yes.

12 MS. ADEBOYEJO: I'm sorry to interrupt you, Madam President. I

13  refer to what counsel for Mr. Muthaura had indicated earlier that he

14  considers the statement provided by Mr. Muthaura as part of the evidence
15 and for your Honours to just consider it in terms of the probative value

16  of the statement, and we were wondering whether we would now be in a
17  position then to put questions to Mr. Muthaura in view of the statement
18 that he has just made before Madam President and your Honours.

19 PRESIDING JUDGE TRENDAFILOVA: We shall end up now. This is just
20 astatement, so after the -- I shall confer with my colleagues, but this

21 is a statement and it differs from a testimony. So we are not going to

22 discuss the probative value just because in the beginning of the first

23  session we have clarified that the Chamber is going to take a decision on
24  the probative value in the final decision on the charges itself. So we

25 are not going to go into this discussion now.
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1 Now we shall adjourn the hearing and we shall start at 6.30 --

2 MR. KHAN: Your Honour, just one matter. This Court of course is

3 not for theatrics. My learned friends opposite must be taken to know the
4  Statute and the law, but my learned friend has risen with this request.

5 Ambassador Muthaura has just informed me that let them ask questions. We
6 don't want to delay these proceedings. If they in good conscience

7  knowing the law wish to make this request, leaving aside all the Statute

8 and the Rules that they of course must be taken to know, we are content,
9 let them ask questions. But, your Honours, as I said, this Court should

10 not be reduced to cheap theatrics that have no basis in law, and that

11 unfortunately is what my learned friend has engaged in.

12 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Khan. As Isaid,
13 on behalf of the Bench we are going to resume our session at 6.30. Now
14  we adjourn the hearing.

15 COURT USHER: All rise.

16 Recess taken at 5.55 p.m.

17 On resuming at 6.30 p.m.

18 (Open session)

19 COURT USHER: All rise.

20 PRESIDING JUDGE TRENDAFILOVA: Please be seated.

21 We resume the hearing and we'll proceed with the third session,

22 thelast for the day. After shortly, very shortly, discussing the matter

23  about the statements, the Chamber is of the view that this is the right

24  of any suspect to make an unsourced statement. It is not a testimony and
25 they are not going to be questioned.
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1 We proceed now with the opening statements of Mr. Khan.

2 Mr. Khan, the Chamber just would like to make a point that as a

3 matter of accuracy we want to say you're taking sometimes more time than
4 allocated to your team. That's why we ask you kindly just 30 minutes for

5 your opening statement so that we can finish with the opening statements
6 of the three Defence teams up until 8.00. The floor is over to you.

7 MR. KHAN: I'm grateful, Madam President, and I'm grateful for

8 the indication. We are of course cognisant of the provisions of

9 Article 67(1)(H), and I made my observations and I used advisedly the

10  adjectives I used regarding the request from the Prosecutor. But,

11 your Honour, I do wish to say for the record you have the inherent power
12 to control your own proceedings. The Prosecution have failed at every

13 juncture to even attempt to obtain, never mind review, the basic evidence
14  in this case. They have failed in the lifts, in the elevators of Nairobi

15 to speak to Ambassador Muthaura. And today my learned friend jumps up
16 and wants to ask questions.

17 May I say, your Honours, and you can control your proceedings,

18 Ambassador Muthaura is ready to answer questions and in fact it may be
19  useful, your Honours, for you to determine and assess an uncoached

20 spontaneous answers to a witness who didn't expect to be cross-examined.
21  The only question is where would my learned friends if you're minded to
22 grant the application, where would they like the witness? Would the

23 ambassador sit here or sit in the witness box? But, your Honours, they

24  should not lightly make dramatic statements that they do not wish to

25 follow-up on. This is not a soap opera, LA Law or Buenos Aires law.
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1  This is an International Criminal Court, and, your Honours, one does

2 expect, one does expect a serious applications to be made by counsel. It

3 has been made and I want to say for the record that Ambassador Muthaura
4 isready to answer these questions if your Honours wish to hear him.

5 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, I'm sorry to interrupt
6 you, you have made this point before the break, the matter is resolved.

7 The Chamber has taken a decision. Please let us not repeat something

8 thatis not anymore in issue and you have up to 7.00 --

9 MR. KHAN: I'm grateful.

10 PRESIDING JUDGE TRENDAFILOVA: -- time for your opening

11 statements.

12 MR. KHAN: Your Honour, I'm most grateful, Ms. Alagendra will be
13 the time keeper, [ hope.

14 (Opening Statement by Muthaura Defence)

15 MR. KHAN: Your Honour, the basic question for consideration, we
16  peel everything away, hyperbole, agendas, interests, losing face, one

17  issue exercises your minds above everything else, is to apply the

18  Statute, and to decide whether or not the confirmation standard is met.

19  For the reasons that we -- I will give and my team will give in the

20 course of these proceedings, we will say not only is the confirmation

21 standard patently, patently, manifestly, not met, but there have been in

22 this case profound, concerning, and systemic failings in the Prosecutor's
23  office that will in due course require an inquiry and investigation.

24 Your Honour, these are not allegations - and I've had the honour

25 to appear before the Bench in this court several times - that counsel

Wednesday, 21 September 2011 Case No. ICC-01/09-02/11



ICC-01/09-02/11-T-4-ENG ET WT 21-09-2011 80/121 PV PT

Opening Statement by Muthaura Defence (Open Session) Page 80
1 cannot bandy around allegations with impunity, it cannot bandy around

2 assertions, but, your Honours, in this case for the reasons we will give,

3 we will say there are real issues that should concern the Court and the

4  administration of justice. And it gives me no pleasure to say that

5 whilst reference has been made to Rule 6 and the requirement under an

6 oath, all this talk about oaths, the requirement under an oath that has

7  been taken to conscientiously apply the Statute has not been met in this

8 case. Itisnot to pay lip service and simply read out a litany of

9 articles. Itis to give effect, it is to give effect, to the provisions

10  of this Statute. And, your Honours, counsel owes a duty to the Court.

11 Repeatedly, whether it's Article 70 or the Code of Conduct, your Honours
12 are not held hostage, but you require counsel for the Defence, counsel

13 for the Prosecution, Legal Representatives of the Victims, to deal with

14  you, not as only parties and --

15 THE INTERPRETER: Message from the English booth: Could counsel
16  please slow down. Thank you.

17 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, there is a message to
18 apologise.

19 MR. KHAN: Your Honour, I do apologise. I've done quite well.

20 It's my first time today.

21 Your Honour, as officers of the Court, it is a sobering

22 responsibility, but in this case questions need to be asked: Why did we

23 gethere? It should not be so easy. The drafters of the Rome Statute

24 did not intend it, in my respectful submission, to be so easy when they

25 conferred not the Article 15 powers on the Prosecutor, but the statutory
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1 obligation to be a minister of justice to search for the truth, to get

2 innocent men in this courtroom and to put them through the trauma,

3 through the anxiety to defend their good name.

4 Your Honour, this has nothing to do with the shifting burden. Of

5 course the burden is on the Prosecution. But for a moment we should step
6 back and look at what has happened in this case. Your Honours, the -- 1

7 don't need to go into all the law. Your Honour very succinctly dealt

8 with the standard of confirmation. Judge Tarfusser I remember in

9 previous cases has assured the Defence that this hearing is not to be

10 relegated to a cosmetic exercise in which, as the Prosecutor would have

11 you believe, the case can simply go to trial with a presumption the

12 witness statements are enough and any assessments or credibility should
13 be triable issues.

14 Your Honours, of course it seems the Prosecutor wants that, he

15 wants to get the case to trial, but I'm sorry to say it, a Prosecutor

16  should not strive viciously for a conviction or for a result first and

17 foremost above everybody in this courtroom except the Bench, above the
18 Defence, above the Legal Representatives of the Victims, the Prosecutor
19 has a lofty office elected by the Assembly of States Parties to do

20 justice and we say it has not been done.

21 Your Honours, let's go back to the 15th of December, when the

22 Prosecutor sitting opposite, live on television, named

23 Ambassador Muthaura. That was the first time he and his family had heard
24  he was a suspect. Just think about it. Your Honours have held -- hold

25 high office yourselves. All of us have had different opportunities.
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Imagine how it is to be suddenly named as a perpetrator under the

2 spotlight of the international community with no advance warning.

3  Your Honour, there are health issues, the shock, the trauma it can cause

4  to aclient or to a family is obvious. And this is why my learned friend

5 sitting opposite has a huge responsibility that I say he has singularly

6 failed to discharge. He has failed to discharge. Not his wish list, not

7  discretionary powers. He had failed in the most absolute and stark terms

8 to do what he has been required to do.

9 Your Honours, I refer to an EVD-PT-D12-00138. Now, your Honours,
10 this is Ambassador Muthaura's response when he heard the charges against
11 him. Your Honours, I will just read two snippets:

12 "I am content to trust the Judges of the ICC to independently

13 review the evidence and consider the Prosecutor's application and to

14  co-operate with any request that the Judges have of me. The truth will

15 prevail. I have never committed any crime. The Prosecutor has a clear

16 duty under the Rome Statute to investigate incriminatory and exonerating
17 circumstances equally. Despite this, despite this duty,"

18 Ambassador Muthaura says, "he has not contacted me or sought on account
19  of me, he has not even tried." Your Honours, perhaps you can hear the

20 heartache, the pain in that, "he has not even tried, yet he has thought

21 it appropriate to name me here in Kenya from his press conference in

22 The Hague a moment ago. His approach to this matter is source of concern
23 and perhaps reveal much. I would urge all Kenyans to remain calm and to
24  respect the ICC as an institution."

25 Your Honours will read this for yourselves. This is the first
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1 response from Ambassador Muthaura the day he became alive of these

2 charges. Now, Ambassador very eloquently, sincerely told you how it felt
3 for him and his family. Now, what was the Prosecution's response to

4  this? What was the Prosecution's response? The response is at

5 EVD-PT-D12-00173. It's a letter written by Akingbolahan Adeniran to

6 Ambassador Muthaura. Your Honour, he says on behalf of the Prosecutor
7 sitting opposite:

8 "As per the Prosecutor's previous requests, as per the

9 Prosecutor's previous public invitations to provide relevant information
10 inregards to our investigations, we would like to offer you the

11  opportunity to meet with representatives of our office in The Hague to do
12 so."

13 Your Honours, I was engaged at that time, I was brought in, I'm

14  very honoured to -- for that to happen and represent Ambassador Muthaura,
15 butlook at EVD-PT-D12-00174 and I wrote back that:

16 "You didn't approach my client with a view to taking a statement

17  from him prior to submitting the Article 58 application. This omission

18  deprived the Pre-Trial Chamber -- this omission deprived the Pre-Trial

19  Chamber of potentially relevant and helpful evidence that could have cast
20 light on the application ..."

21 Your Honour, what is staggering is what comes next.

22 EVD-PT-D12-00175.

23 The Prosecution says, just listen to this, the Prosecutor says:

24 "Please note, please note," Adesola Adeboyejo takes

25 responsibility for this on behalf of the Prosecutor, "please note that
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the OTP is under no statutory obligation at the preliminary stage of the

2 proceedings to disclose to persons under its investigation that they are

3 subject of OTP investigative activities, neither is it mandatory for the

4  OTP to obtain statements from such persons." And your Honours, she

5 continued, "indeed regarding my request which previous request had been
6 addressed -- ambassador -- indeed in his press conference in the 1st of

7 April, the Prosecutor invited persons under suspicion,” think about it.

8 The Prosecutor in a press conference invited persons under suspicion to

9 request to be interviewed by the office in order to provide any

10 explanation they consider appropriate.

11 Your Honour, this is disingenuous. This is disingenuous. What

12 kind of investigation is this that they're expecting individuals who

13 don't know they're under investigation to stand up and put their hand up
14 and say: Please, Mr. Ocampo, interview me. Your Honour, this defies all
15  credulity, and this approach to the truth-seeking function is an

16  indictment of the Prosecution and shows why they have patently failed to
17 show substantial grounds that the charges should be confirmed.

18 Your Honours, we could go into a lot but time is running short.

19  We've put forward a lot of evidence in this case. The team has worked

20 extraordinarily hard in a very short time to not present only the core

21 evidence for Ambassador Muthaura, but to get the core evidence in the
22 case, to bring to you the evidence that will help you come to a proper

23 decision. And there's been no no-go areas. Ambassador Muthaura said:
24 Be free, use whatever you want. And, your Honours, we put forward, let
25 me say right now, full NSAC minutes, the telephone records, the phone
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1 numbers he's called, invaded his privacy to show you that there's nothing

2 tohide. Through all the grand-standing of my learned friend opposite to

3 want to ask questions now, even that he said I'm willing to answer

4  questions because he wants this case to end and this is why it's relevant

5 that in all the hullabaloo about jurisdiction and admissibility and all

6 the spin of my learned friend, all the submissions of my learned friend

7  that somehow, you know -- regarding my client, we did not join any motion
8 seeking to oust the jurisdiction of this Court. We have and the client

9 has full trust in your Honours to fulfil your oath of office to ensure

10  this is not a cosmetic exercise and to ensure justice is done. Your

11 Honour, his approach is hugely significant. The witnesses that have been
12 brought before you, the telephone records, the NSAC minutes, we have with
13 the greatest of humility, we have done what the Prosecution should have
14  done.

15 You know, witness statements are there, even anonymous witness

16  statements, and they mention people. Your Honour, one doesn't need to be
17  a chief Prosecutor, but one can be just out of the academy to know that

18 you want to test the reliability of witnesses. So a good way is speak to

19  the people that are mentioned. The people that are mentioned we've

20 spoken to and you have that evidence and that evidence you will hear

21  contradicts the Prosecution in every single particular.

22 Your Honours, what the witnesses say, President Kibaki -- you

23 know, we have gone and interviewed everybody from president to pauper,
24 from president to pauper, from priest to perpetrator, and the Prosecutor

25 isrelying upon largely anonymous witnesses, relying on hearsay in the
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1 most singularly unsatisfactory manner.

2 So, your Honours, the main focus is whether or not charges should

3 be confirmed, but I want your Honours to know that there was a basis for
4 my hope and my expectation that this case raises serious questions about
5 the administration of justice. Iraised one earlier regarding the video

6 and the attempt to -- we say that shows grounds to believe that there's

7 anbeen attempt to pervert the course of justice. But serious questions

8 need to be answered and that cannot be answered by the Prosecutor

9 thinking there is a success in getting a case to trial. It will be

10 answered in the glare of this courtroom, where this evidence is heard.

11 And there's no place to hide. And your Honours' dispassionate,

12 objective, and independent analysis of the lockers of truth lies.

13 Your Honours, the president himself --

14 THE INTERPRETER: Madam President, message from the English
15 booth: Could counsel please be requested to slow down.

16 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, again, a little bit slow
17 down.

18 MR. KHAN: Your Honour, I will. But with your indulgence I may
19 be a little bit over my time, but I would, with your leave, subtract it

20 from other apportionments that we have on Saturday and later on,

21  consistent with your earlier ruling, with your leave. This is of course

22 an exceptionally important occasion for the ambassador, he has not unlike
23  other parties had his voice heard and, in my respectful submission, it's

24 very important to set the parameters of our submission to you. I will

25 endeavour to move on without speaking too quickly but to be short but,
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1 your Honours, consistent with your earlier ruling if I do take a bit more

2 time now of course I will not exceed the overall allotment of time that

3 your Honours have allotted to the teams. I hope that is satisfactory and

4  consistent.

5 PRESIDING JUDGE TRENDAFILOVA: Mr. Khan, first of all, you were
6 asserting to the Chamber that Mr. Muthaura will take 10 to 12 minutes and
7 wejust wanted to give him all the opportunity to speak to the Court so

8 we didn't interrupt him. At the same time, the other Defence teams have

9 half an hour each. So please, if you would like to elaborate on the

10  evidence, after the Prosecutor's case you will start first and then you

11 will go into thorough --

12 MR. KHAN: Your Honour, I'm most grateful.

13 PRESIDING JUDGE TRENDAFILOVA: Yes.

14 MR. KHAN: Let me move on. The statement of President Kibaki

15 EVD-PT-D12-00062 at 447 paragraph 13, he says:

16 "Mr. Ocampo never discussed the facts or the details of his

17  discussions with me. Till today Mr. Ocampo has not interviewed me or
18 consulted me on any facts that may be relevant to his investigations, and
19 I personally found this quite surprising considering the nature of the

20 case he has now brought against senior members of the government."

21  Francis Kirimi, he's the permanent secretary now for provincial

22 administration and internal security, in his statement which you have at
23  paragraph 12, he directly addresses your Honours, and it's only fair that
24  his voice is heard and useful in the subject that I'm discussing at the

25 moment:
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1 "Secondly," he says, "I want the Judges of the ICC to know

2 something, I'm the contacted person in the government of the

3 Republic of Kenya for all ICC matters. I have had numerous contacts with

4  the OTP and corresponded with the Prosecutor on very many matters. I am
5 stunned that despite these extensive contacts the Prosecutor has not had

6 the courtesy to put allegations to me so that I can rebut them. I

7 understand that his job is not just to prosecute but to investigate

8 first.

9 "How is it right or fair or moral for that matter to make

10 allegations or repeat allegations against me and not give me the

11  opportunity to answer. Itis sad, frustrating, and actually

12 unconscionable in my view to repeat such allegations and put them before
13 the Court without asking me and allowing me the natural right to

14  respond.”

15 Your Honours, none of our witnesses, all NSAC, cabinet ministers,

16  police, everybody that is everybody, including Mungiki, perpetrators,

17 none of them have been spoken to by the Prosecution. Instead, they would
18 have you piggyback on the Waki Commission and the Kenyan Human Rights
19 Commission and abdicate somehow with this blind trust that he would have
20 you employ upon those statements not from criminal proceedings but from
21  proceedings that on his own evidence Witness 4 is unsatisfactory. That

22 isnot the way to prosecute, it is not the way to investigate.

23 Your Honours, the Prosecutor has said many things, and the

24  evidence he relies upon -- the Prosecutor's job is not to gather

25 evidence, it's not just to gather evidence and put it -- anything
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1 inconvenient in a box titled "PEXO" and say: Okay, Defence, you use

2 this. He's not an arm of the Defence. The job is to investigate

3 incriminatory and exculpatory equally, to find it out, find out, fair it

4 out, the truth, so that justice may be done and that primary obligation

5 has been fundamentally and in the most blatant terms breached.

6 Your Honours, on the Prosecution's own evidence,

7 Ambassador Muthaura is a Meru, not a Kikuyu. And the Prosecution's own
8 evidence is that Kikuyus, the Mungiki organisation draws from Kikuyu. So
9 that would -- one would think give somebody cause for concern. But it

10 seems they cling on to some anonymous witness that the organisation of

11 Njuri Ncheke, which -- our statement is wrong, it's 150 years. In fact,

12 it goes 1500 years, but be that as it may an organisation, Oh, that's

13 Mungiki. And then they say, Oh, President Kibaki, oh, he's Mungiki.

14  Every person mentioned in the interview that we'll discuss on Saturday --
15 the Deputy Prime Minister Kikuyu, Mungiki, it's ludicrous. Your Honour,
16 how ludicrous it is is brought into the very clear context by Mungiki

17 himself. And with your Honours' leave I will play a video -- an audio

18 tape and you have the EVD number. Your Honour, it's EVD-PT-D12-00237.
19 And, your Honour, it's -- with your leave it can be played in open Court.

20 PRESIDING JUDGE TRENDAFILOVA: And on this you will finish,

21  Mr. Khan.

22 MR. KHAN: Your Honour, if you will give me two or three minutes
23  afterwards.

24 PRESIDING JUDGE TRENDAFILOVA: (* Indiscernible)

25 (Audio-clip played)
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1 COURT OFFICER: Your Honour, just before the audio is played, I
2 would like to advise everyone that to be able to listen to this you would
3 have to press the PC button right in front of you. Thank you.

4 MR. KHAN: Can we play.

5 (Audio-clip played)

6 "What would you -- do you know this person called

7 Ambassador Muthaura?

8 "He is a man to be known by many. He has done a lot.
9 "Have you ever sat with him at the same place?

10 "I've never sat down with him.

11 "Have you ever met him?

12 "I have never met him.

13 "Have you ever met President Kibaki?

14 "I've never met President Kibaki.

15 "What would you say to the allegation -- I mean as a member, as a

16  former member of the Mungiki, do you know many of them?

17 "Who?
18 "Do you know many members of the Mungiki?
19 "Yeah, but the number -- substantial number. You can't -- it is

20 (* indiscernible) substantial number.
21 "If important people in Kenya are members of the Mungiki, would

22 you know?

23 "Yeah.
24 "Answer to the record.
25 "I think I would know.
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1 "What would you say to the allegation that President Kibaki is a

2 member of the Mungiki and (* indiscernible). What would you say to that?

3 "I would saying that he's mad.

4 "What would you say to the allegation that Uhuru Kenyatta is a

5 member of the Mungiki?

6 "That is madness.

7 "What would you say to the allegation that Ambassador

8 Francis Muthaura is a member of the Mungiki?

9 "Maybe now it's -- totally is wrong, but whoever was saying --

10 because (* indiscernible) it seems I've seen everybody. Yeah, you need

11  to clarify what is this link and show us the -- which -- what number is

12 he -- or he got in. So what stupidity, I don't know what you say about

13 it."

14 PRESIDING JUDGE TRENDAFILOVA: So, Mr. Khan, just two minutes,
15 please.

16 MR. KHAN: Your Honours, I'm grateful.

17 Your Honour, it's a very difficult task in all candour to do

18 justice to this case and this client in the time allowed. But,

19  your Honours, we have full confidence that the full record will be

20 reviewed. Your Honours, you heard there a Mungiki, former Mungiki, named
21 by Prosecution witnesses laughing at the suggestion that the president of

22 the Republic of Kenya, that Ambassador Muthaura or that Uhuru Kenyatta
23 are Mungiki members. It is critical that nobody laughs at the decision

24  of this Court. And, your Honour, they will not, in my respectful

25 submission, because it points only one direction, and that is that the
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1 charges cannot be confirmed.

2 Your Honours, every aspect of this case has been dissected.

3 Prosecution witnesses who say that they're in -- say individuals were in

4 Nairobi, they're proved to be elsewhere. Individuals who are said to be

5 in office, we have proved documents saying that they are retired.

6 Members that are said to be Mungiki, we have other evidence that they're

7 not members of Mungiki. People that say that they're scared of Mungiki,

8 we have evidence from them asking for the Mungikis to make them Facebook
9 friends. The Prosecution say that on the 3rd of January

10 Ambassador Muthaura had a critical meeting. You have the NSAC minutes
11  that prove on the 3rd of January he was at Harambee house at NSAC with
12 all the individuals that the ambassador mentioned earlier.

13 Your Honour, the last point is you have evidence that in the

14  afternoon he was there on video with the president of the republic who

15 gave a speech. And, your Honours, we didn't stop there, you have the

16  telephone records of the ambassador that who showed who he called. And
17  General Ali was not called at that time.

18 Your Honour, the burden is not on us; it is on the Prosecution.

19 But we have done what the Prosecution has failed to do and we say with

20 great sincerity that questions have been raised in this case that go

21  beyond the central issue which show whether or not the charges should be
22 confirmed. But on that critical issue for the ambassador we say,

23 your Honours, reviewing all the evidence that we'll be putting forward

24 over the next few days will come to only one conclusion, and that is to

25 dismiss these charges, not to confirm these charges, and, your Honours,
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1 wehave every trust that you will do so. I'm grateful for your time.

2 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr. Khan.
3 You will have plenty of time and opportunities to confront the charges

4  and the evidence of the Prosecutor, and if you would like to do so, to

5 present something in addition.

6 Now the Defence team of Mr. Kenyatta. Counsel Kay, Mr. Kay, the

7  floor is over to you. You have half an hour.

8 MR. KAY: Just fixing up the technicalities on the side, here,

9 because we have some electronic images to play.

10 (Opening Statement by Kenyatta Defence)

11 MR. KAY: These proceedings arise from a course of conduct

12 connected and commenced by senior ODM politicians and activists before
13 the December 2007 elections in Kenya, in which they were determined to

14  cry that if they lost the election then it was stolen from them. Their

15 cries were not to be made by a plea to the judicial process for an

16  orderly and proper challenge in the Courts to the validity of the

17  electoral results. No. Their cries were to be to their supporters as a

18  call to arms to attack their political opponents and to create such civil

19 disturbance and violence so as to make Kenya ungovernable and cause the
20 elected government to surrender and enable them to take power.

21 This technique of challenging the democratic process by such

22 means is not new.

23 It was witnessed in Ukraine in 2004 when another

24  Orange Democratic Movement carried out precisely the same strategy. This
25 was a copycat production that was organised with foreign assistance, not
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1 for the benefit of Kenya but for the benefit of those senior ODM

2 politicians.

3 Let us see a press conference held by ODM's leader Raila Odinga

4 on the 13th of November, 2007. Play EVD-00205, Ringtail 0008.

5 COURT OFFICER: Your Honours, for the record, I'll advise

6 everyone to remain on PC 1 channel to be able to view this video. Thank
7 you.

8 (Video-clip played)

9 "...is American's most ruthless political consultant. Accorded

10  with engineering built in terms election and re-election as governor of

11 Arkansas Dick Morris was seen as the principal architect of the

12 re-election of President Bill Clinton in 1996. He worked with a little

13 known United Kingdom Independence Party in the 2004 European elections
14  helping them to win 12 of Britain's 78 seats in the European Parliament.
15 He was also the campaign consultant to Viktor Yushchenko's presidential
16 campaign in Ukraine in 2004 in the so-called Orange Revolution.

17 "Most of the world he's best known for the role he played in 1996

18  re-election of the US President Bill Clinton.

19 "Morris says the job is purely voluntary and will attract no

20 payments from ODM.

21 "I met with Dick in New York during a recent visit and I was

22 absolutely thrilled when he said he would be willing to come and help us
23 here.

24 "I told him I would work in his campaign pro bono, for free, and

25 I'm going to do that.
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1 "The man has written top best sellers on how to run a successful

2 campaign. He is already exuding confidence.

3 "I think we're going to win this election.

4 "Morris will be assisted by another consultant, Louis Risoles

5 (* phon). The development coming just a day before the formal

6 presidential nominations is likely to inject a new dimension into the

7 already charged political campaigns where propaganda is already the stock
8 intrade."

9 MR. KAY: The media was a willing tool in the hands of ODM for

10 propaganda and enables statements to be reported that prepared the way
11  for the conflict to erupt. Before the election there was a preparation

12 of the ground by Raila Odinga when on the 24th of December, 2007, he made
13 several false allegations to incite his supporters and eventually caused

14  the conflict. Play EVD-00208, Ringtail 0020.

15 (Video-clip played)

16 "The people of Kenya as I've said many times will not accept the

17 results of rigged elections. People of Kenya are waiting with a lot of

18 eagerness for the time to arrive when they are going to exercise their

19  democratic rights. I want to at the same time give confidence to all of

20 them. That the people's determination can never be thwarted by a few

21  bands of hired goons or thugs. I want members to know that we have

22 contiguous measures to deal with rigging at the polling stations also at

23  the tallying centres. We know of course that through this scheme the

24 government intends to interfere with communication network. That I also
25 pointed out yesterday. That you can notice that they already have begun
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1 to partially interfere with the communication particularly with the

2 mobile telephone. But we are told that on the particular day they are

3 going to jam the networks so that agents will not be able to communicate
4  with headquarters."

5 MR. KAY: The Court can see two other media clips at this time in

6 the same vein within the Defence evidence, EVD-00206, Ringtail 0017;

7 EVD-00209, Ringtail 0021.

8 As we know, the election results did not favour Mr. Odinga, and

9 he cried a stolen election, just as Mr. Morris's other candidates from

10  orange also did in the Ukraine in 2004. Copying those events on

11  the 31st of December, 2007, the move was now on to try and seize power by
12 a challenge on the streets calling for mass action. Play EVD-00214,

13 Ringtail 0031.

14 (Video-clip played)

15 "Therefore the people of Kenya have suffered a setback but

16  eventually they will succeed two steps forward one step backwards and
17  this is just one step backwards. We have therefore resolved that one we
18 want to appeal to the people of Kenya to be patient to handle themselves
19  with dignity as they have done in the past to desist from any acts of

20 hooliganism or thuggery that will tarnish the image of our course. We
21 also want to say that in a number of cases that we have received it is

22 not the people but the government through the security forces that are
23  actually provoking the people and that are actually shooting the people
24  at will and therefore we are going to call for mass action countywide,

25 peaceful mass action, peaceful demonstration and we will basically be
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1 demanding that the rights of the people, the will of the people of Kenya

2 must be respected by the government. We had called for a meeting to take
3 place today but as you all know the media was completely muzzled,

4 particularly the local media. The information did not reach all the

5 people. All the information that went out went out by the wort of mouth.
6 Therefore, we are saying that we will have a bigger meeting in Nairobi,

7 1 million people meeting at Uhuru Park on Thursday, the 2nd -- the 3rd,

8 sorry, Thursday, the 3rd of January and we are inviting people to come to
9 Uhuru Park. The police are being notified immediately after this, as is

10  required by law, that this meeting is going to take place."

11 MR. KAY: This was a concerted act of pressure on that day and

12 utterly misleading in the content of the statement. It was complete

13 rubbish to say:

14 "The government through security forces are actually provoking

15 people and are actually shooting people at will and therefore we are

16  going to call for mass action."

17 It is a clear fact of the Prosecution case, it was the ODM

18 supporters who were taking vengeance on PNU supporters and their

19 communities at this time. This strategy was now unfolding and delivering
20 civil insurrection. Let us see the effect of these words caught by a TV

21 report on the 3rd of January. Play EVD-00223, Ringtail 0046.

22 (Video-clip played)

23 "Odinga who now lost the elections is calling for a massive

24 protest on Thursday, Paula Newton reports, and we warn you her report
25 contains images you may find disturbing.
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1 "It's rage on the raw and on the rampage, machetes the weapon of

2 choice and there is no end in sight to the bloodletting. This is Kenya's

3 worst political violence in more than 20 years. Dozens more have been

4 killed and bounded on Wednesday, tens of thousands have fled their homes
5 to escape the carnage as tribals tensions boiled over. Homes, buildings

6 and businesses were burned. Supporters of the opposition saying they

7 will stop of nothing, they will bring down the ruling party. The

8 government though is equally defiant giving security forces shoot-to-kill
9 orders at issue the outcome of an election, but at stake now Kenya's very
10  future.

11 "We are saying no Raila. No peace. There will be no peace in

12 Kenya unless Raila is the president of Kenya.

13 "Raila as he is called here is opposition leader, Raila Odinga.

14 Over and over, he told CNN he will not abandon his right to the

15 presidency no matter how bad things get approximately.

16 "Not at all. I am not encouraging them, I don't own them. These

17  are people of a country and they have seen themselves robbed."

18 MR. KAY: These words "we are saying no Raila, no peace, and

19  there will be no peace in Kenya unless Raila is the president" was a

20 rallying call to arms repeated on the streets. At a time of violent

21  conflict calling for 1 million people to demonstrate in Uhuru Park,

22 Nairobi, on the 3rd of January was an act of challenge and incitement,

23 thus adding to the incendiary atmosphere and putting great pressure on
24  the police. This was described in such terms in a newspaper report on
25 the 3rd of January. To see this, your Honours, EVD-00226, Ringtail 0049.
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1 We have considered now the language of the leader of the ODM

2 Raila Odinga. What then was Uhuru Kenyatta saying? Before the election
3 this is an example of his language in the heat of the election on the

4  date 21st of December 2007. And it may help counsel from the victims,

5 Mr. Anyabh, to learn more about Mr. Uhuru Kenyatta.

6 Can you play EVD-00058, Ringtail 0127.

7 (Video-clip played)

8 MR. KAY: The translation of this is at EVD-00379, Ringtail 0009

9 andit's this:

10 "All of us want to be recognised as Kenyans and we are saying

11  that Kenya should be one and everyone should feel free to go anywhere
12 they like. We also want policies that will uplift the state of the

13 citizens and not policies taking people back to 1900s."

14 At the time of the disputed election results on the 1st of

15 January in a PNU press conference with Mutula Kilonzohe, Uhuru Kenyatta
16 wants an end to the violence that has broken out and he cautions on the
17 dangers. Play EVD-00077, Ringtail 0156.

18 (Video-clip played)

19 "I want to say this with certainty, that the time for closure has

20 come. This country must move forward and it must move forward in a
21 manner that ensures peace.

22 "We cannot look back but must look forward as we are on the

23 brink."

24 MR. KAY: It is the Prosecution case that Uhuru Kenyatta and the

25 PNU party did not cause this violence. The violence was started by the
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1 ODM who had been inciting to challenge the election results. Let us go

2 back to what was said, though, by Raila Odinga in that first week of

3 violence on the 3rd of January, 2008, and which we submit misled certain
4 Kenyans and the world community at the time as to these events. He is

5 outside the Masaaba Hospital. Play EVD-00228, Ringtail 0056.

6 (Video-clip played)

7 "What we have seen defies description. It can only be described

8 as genocide in a grand scheme. We have seen so many dead kids, children
9 cut with pangas. We have seen bodies that have been decimated by fire.

10 We have seen people with whose bodies are riddled with bullets. We have
11  been saying that what is happening right now in our country is nothing
12 short of genocide and this is being done mainly by the police officers

13 and a gang it's a terrorist gang known as the Mungiki which has been

14 around for a long time. It's supposedly banned gang but it is connected
15  to the political class which is now sitting in State House as we are

16  talking rightly now. One of them, Mr. Uhuru Kenyatta is the principal

17 master. Another one called Njenga Karume who is the minister of

18  defence."

19 MR. KAY: It goes on to say:

20 "It's not a tribal violence. This is a genocide being conducted

21 by the political class illegally sitting in State House. It is not

22 ethnic."

23 This TV interview was calculated to mislead and misrepresent to

24 Kenyans and the world what was actually happening.

25 What is significant is this: There was no genocide and certainly
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1 not against the supporters of Mr. Odinga.

2 It was a cunning lie because it diverted attention away from the

3 acts of violence of his ODM supporters which had been fuelled and primed
4 Dbefore the election and after the election. This diversion publicly

5 blamed others, including the police who were blameless in these events.

6 Itis the first time State House, Mungiki, Uhuru Kenyatta were mentioned.
7  But these were actually the whispered prompts of a planned

8 misrepresentation and you can hear on this tape the suggestions coming to
9 him as to what he should say, and they were lies.

10 No one else was responsible at that time for any violence other

11  than the supporters of the man standing in the clip and pointing his

12 finger.

13 Months later Mr. Odinga apologised to Njenga Karume for saying

14  that. The Court can see EVD-00544, Ringtail 0729.

15 But what did it do? It pressed panic buttons and set a story

16  rolling that was not based on truth but tainted the character of an

17 innocent man, Uhuru Kenyatta.

18 What was Uhuru Kenyatta doing in fact? He was in fact seeking

19  resolution through the democratic process. Let's see the newspaper clip
20 for the 2nd of January, 2008, from the "People." Show EVD-00080,

21 Ringtail 0159. Uhuru Kenyatta is reported as saying this in the clip:

22 "ODM should accept the invitation to dialogue, saying engaging

23 each other on the way forward does not in any way compromise the

24  possibility of challenging the results in court ... if our colleagues are

25 not satisfied and follow due process, we will be more than willing to
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1 file our defence. There is a process in which the outstanding issues

2 should be resolved but our position is that in the interim we must stop

3  the bloodshed."

4 In a press conference filmed on the same day he emphasises the

5 democratic initiatives. Can we play EVD-00083, Ringtail 0163.

6 (Video-clip played)

7 "We are not interested in talking to Kibaki without an

8 international mediator.

9 "This result actually is democracy possibly at its best. PNU

10 currently has the executive and ODM has a majority in power. How is

11 President Kibaki going to operate without having dialogue with those with
12 majority in power?"

13 MR. KAY: Dialogue was what he wanted not retaining power at any
14  cost. Certainly not at the expense of innocent lives. Let us look at

15  the "Daily Nation" on the 11th of January, 2008, to see that message of

16  peace and conciliation still there. Show EVD-00105, Ringtail 0244. And
17 while it's coming up I'll read it out:

18 "We are not hostile to talking to our colleagues in ODM, but we

19  did insist that it's paramount to us that there is peace in our country

20 and an end to the killings and the destruction of property that we have

21 seen. Dialogue is not engaged through the streets. Dialogue suggests

22 that people resolve peacefully over the table and not through throwing
23 stones, destroying property, and killing innocent Kenyans."

24 Uhuru Kenyatta was striving for peace. We have evidence,

25 fortunately traced by us, not shown or disclosed to the Judges at any
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1 stage that utterly contradicts the Prosecution case before this Court.

2 You will see in our four-hour presentation to come a full clip of

3 him addressing a hostile crowd in Kikuyu for 15 minutes wanting to attack
4  their neighbours. He persuades them not to. You see this and you

5 realise this case does not make sense. Uhuru Kenyatta went on a peace
6 tour, other evidence not put before your Honours, a tour in which he

7  persuaded people not to act like the other side. Those very words were
8 wused by him. These words would not have been said if he was inciting
9 violence. This campaign by him was on the TV, radio, and in the streets.
10 We've collected those materials together and provided them for you.

11 Let's go to Tigoni now on the 30th of January. He is upholding

12 the rule of law.

13 Play EVD-00123, Ringtail 0271.

14 (Video-clip played)

15 "Gatanga MP, Peter Kenneth, was earlier in the Tigoni Limuru area
16  and later Kenyatta also made his presence felt interjecting his peace

17 with tough talking, all the while his frustration evidenced, but at the

18  end of the day making his point clear, that this has to stop. The rule

19  of law must be followed."

20 JUDGE KAUL: On the 1st of February at a tea factory in Tigoni he
21  protects worried workers.

22 Play EVD-00130, Ringtail 0279.

23 (Video-clip played)

24 MR. KAY: The transcript is at EVD-00391, Ringtail 0116. It says

25 this:
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1 "No one is being chased away, because the one who would like to

2 remain - and I am telling the truth, and Mr. District Commissioner ...

3 ensure that every farm, every farm has enough police officers so that

4  those who feel that they want to remain are able to remain safely."

5 These are not the words of a man taking revenge against people in

6 order to retain power. So how has it come about that he has been brought
7 here? There has been a clear political decision by the Prosecution to

8 bring three people from each side and put them on trial. To make a case

9 fit against both sides. To construct a case without a proper

10 investigation of the evidence and with complete disregard of the facts.

11 Why do I say that?

12 Not a individual person who was with Uhuru Kenyatta in January to
13 February 2008 has been interviewed by the Prosecutor to find out what he
14 said and what he did. Not a single person who worked with him from

15 January to February 2008 has been interviewed by the Prosecutor to find
16  out what he said and what he did. Not a single one of those exculpatory
17 media clips of what he said and did were presented to you, the Judges, by
18  the Prosecution. Not a single person who attended meetings he went to,
19 places he went to in his efforts to solve and prevent the crisis that

20 Dbefell Kenya was interviewed.

21 He offered to be questioned in response to a letter by the OTP

22 and that offer was not taken up. No checks have been made on the

23 truthfulness of three key protected witnesses upon whom the whole

24 Prosecution case is based. The Prosecutor has deliberately shielded his

25 evidence from the witness-stand in these proceedings to avoid their
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1 exposure. At the first and only Status Conference we were told the

2 Prosecution would call ten live witnesses. Well, where have they gone?

3 What would they have said and looked like live?

4 The case has been built on the truthfulness of those three

5 protected witnesses. However, two of them, numbers 11 and 12 were first
6 interviewed by the Defence team in 2011 and they gave a fully exculpatory
7 account to that now relied upon by the Prosecution. It utterly

8 contradicts the account that they have tried to advance in this Court

9 today based on those statements. Those protected witnesses, numbers 11
10 and 12, then attempted to extort money from my Defence team and offered
11  to pervert the course of justice, but they were thrown out of our

12 offices. They then moved on to another Defence witness whom we're

13 calling to testify and attempted to extort and blackmail him. He, in

14  fact, knows exactly where they were during this conflict and what they

15 were doing, as he came across them several times in circumstances that

16  utterly contradict their statements to the Prosecutor.

17 In pursuit of money, which has been their sole motivation, they

18 discovered the ICC Prosecutor offered better packages than we did. So

19  that is where they went to provide a lying and utterly false account.

20 Not a single fact within their statements has the Prosecutor sought to

21  corroborate. I guarantee that they're truthfulness has not been

22 investigated.

23 If that were to happen, Prosecutor would meet only

24 disappointment. That is a clear sign of desperation to construct a case.

25 In 15 days that the Defence had from the disclosure of these statements,
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we were able to investigate their background and took a statement from a

2 key witness, the same witness referred to by the Muthaura team, and in

3 that account there is a complete denial of the testimony or statements

4 made by him in relation to allegations put to the Prosecutor by those two
5 witnesses. So no wonder we're not hearing from them today.

6 Why wasn't this man, who is central to their accounts,

7 interviewed to check whether he had anything to say about their

8 truthfulness?

9 Again, the third protected witness in this case has an account

10  motivated apparent by his desire for a life abroad and living in luxury.
11  Again, the central character to his account has been interviewed by the
12 Defence and utterly disproved that man's statement. You'll hear more of
13  thatlater. His account of events totally contradicts what that witness

14 says. Not only that, the events that we're able to prove happened

15  contradict him as to what took place on particular days in these meetings
16 alleged by the Prosecutor as we can see forming the total basis of his

17 case.

18 The Prosecutor has relied upon generic accounts to establish

19 liability, of people hearing Uhuru Kenyatta did this or did that or

20 saying he did this or did that. One would have thought that it was in

21  the interests of this Court and the Prosecution to establish exactly what
22 hesaid and what he did, but that hasn't happened. The whole proceedings
23 here arise from the Prosecutor's own investigation. That is why we are
24  here. That is why this filter process at the Confirmation Hearing needs
25 to be a rigorous and careful exercise, however embarrassing that might be
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1 for the Court, so as to prevent a miscarriage of justice. In your

2 consideration of the issues to permit the investigation and consideration

3 of the issuance of the summonses, if the material we have put before you

4  as part of our disclosure for these proceedings had been included, what

5 then would have happened to this case? I will tell you, it would have

6 been thrown out.

7 Thank you.

8 PRESIDING JUDGE TRENDAFILOVA: Thank you, Mr. Kay.

9 Now we approach the team of Mr. Ali. Who is going to take the

10  floor for the opening statements, Mr. Kehoe or Mr. Monari?

11 MR. MONARI: Madam President, you are quite right, Mr. Kehoe and
12 myself will carry out that duty. I will start and Mr. Kehoe will finish.

13 PRESIDING JUDGE TRENDAFILOVA: All right. You have the floor,
14 Mr. Monari.

15 (Opening Statement by Ali Defence)

16 MR. MONARI: Madam President, your Honours, the period following
17 the 2007 Kenyan presidential election was a horrific, brutal, and a very

18  disturbing time. Communities were torn apart by violent attacks.

19 Families were shattered by inexplicable killings. The time of

20 post-election violence in Kenya was a time of unimaginable loss, and

21  that, your Honours, is beyond dispute.

22 General Mohammad Hussein Ali - a dedicated public servant with a
23  lifelong career of devoted commitment to his country and to his fellow

24 man - felt that loss keenly. During the post-election violence, he

25 worked tirelessly to protect the Kenyan people and to enforce the rule of
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1 law.

2 General Ali pushed his officers and himself to prevent violent

3 attacks in towns like Naivasha and Nakuru. Facing unimaginable odds and
4  when the situation in the Rift Valley was at its worst, General Ali

5 personally directed his officers to maintain law and order. He beefed up

6 security patrols with a view to avert attacks and avoid violence. He

7 ordered supervisors to ensure that officers were encouraged and

8 appreciated for their work. And this is in all the evidence that we

9 showed during our submissions. As a result of their tireless efforts and

10  as attested by the Prosecutor's own evidence, the Kenyan police were in

11  able to in one day alone arrest 156 criminals in Naivasha and this is a

12 police station that is not manned by more than 30 police officers. Such

13 accomplishments, your Honours, are particularly remarkable when viewed
14 against the many difficulties inherent to the investigation and

15  prosecution of such violent crimes. The police were themselves victims.

16  They had no food and no shelter during this period. Your Honours, no

17  police force in the world can prevent every crime. Despite the efforts

18 of many state entities, the Kenya Police often lacked sufficient time or

19 information to respond to attacks. They were, without a doubt, massively
20 overwhelmed by the unthinkable scale of the post-election violence.

21 As one information to respond to attacks, the police were in no

22 doubt massively overwhelmed by the unthinkable -- sorry, in spite of

23  these obstacles, the police were able to prevent and respond to many

24 violent attacks carried out by roving criminal gangs, be them Mungiki or
25 anybody else. You will find from the evidence that will be given here
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that police responded to all forms of violence and they did not respond

2 because this is a Mungiki or this was that. They confronted criminal

3 gangs as they would confront anybody who was committing a criminal
4  attack. General Ali most of all strongly opposed the opportunistic

5 attacks of these criminal thugs throughout his time as commissioner of

6 the Kenya Police and not one piece of evidence presented to this Court

7  calls his vigilance into question.

8 Yet, despite the incontrovertible proof of General Ali's

9 vigilance, the Prosecution has attempted to argue that General Ali

10  instructed the police not to obstruct the movement of violent criminals
11  in the Rift Valley. The Prosecutor has also attempted to substantiate

12 these allegations with uncorroborated accounts of one man, a

13 self-confessed affiliate of the same criminal thugs responsible for these
14 attacks and by whom and by his own admission was being looked for by the
15 police as a result of his criminal activities. And it is only that one

16  person, your Honours, that attest to one phone call, one phone call that
17  the Prosecutor today alleges formed the policy to form an organisation to
18 commit crimes against humanity.

19 Despite the plain fact of his commitment and his clear

20 instructions to the police to do everything possible to prevent and

21  suppress post-election violence, the Prosecution would have this Court
22 believe on nothing stronger than inference, nothing stronger than

23 inference, that General Ali's loyalties were not with his country or his

24  fellow men, but with the blood-thirsty street criminals that he worked so
25 diligently to oppose.
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General Ali's loyalties belong to only one people, and that is

2 the people of Kenya and no matter what, the Prosecution cannot and will
3 not show this Court any direct evidence that General Ali gave any such

4 orders to any police officer because no such evidence exists.

5 Madam President, your Honours, coming before you today the

6 Prosecution has not charged General Ali with the direct commission of any
7 crime during that -- during the post-election violence, either in the

8 Rift Valley or elsewhere in Kenya. The Prosecution has not charged

9 General Ali with initiating, planning, perpetrating, aiding, or abetting

10  any attack against any ODM or, in fact, anybody or any supporter of any
11  party at any one time. Instead, the Prosecution has accused General Ali
12 of contribution through inaction of somehow personally failing to prevent
13 the mass violence that was unleashed in those retaliatory attacks in the
14 Rift Valley.

15 We will in due course show that the crime of inaction may not be

16  acrime at all. More than a mere inference is required to charge a

17  person with crimes against humanity. In the words of the Court earlier
18 and this is in the ICC decision in Lubanga, the Court said "for the

19  Prosecution to meet its evidentiary burden it must offer concrete and

20 tangible proof, demonstrating a clear line of reasoning underpinning

21  specific allegations."

22 That has not been demonstrated in this case so far.

23 In addition to having failed to meet this evidentiary burden, the

24 Prosecution has -- also has failed to meet its obligation under the

25 Statute and that is to give General Ali prompt and detailed notice of the
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1 charges against him. Its failure to specify the legal standards under

2 which it charges General Ali and its failure to adequately define, much

3 less substantiate, its legal and factual allegations has already

4 endangered General Ali's ability to mount an effective defence today.

5 Consider, your Honour, some facts as alleged by the Prosecutor.

6 General Ali never participated in any alleged meetings where crimes were
7 planned. Similarly, it is a fact that General Ali met with, otherwise

8 encouraged -- never met with or otherwise encouraged any perpetrators to
9 plan or conduct any crime during the post-election violence, either in

10  Nakuru, Naivasha, and elsewhere. It is also a fact wholly uncontroverted
11 by the evidence that General Ali never directed, encouraged, or even

12 permitted any police officers to participate in any of the crimes

13 committed in Nakuru, Naivasha, or elsewhere in the country.

14 Madam President, your Honours, the Prosecution is asking this

15 Court to confirm charges against General Ali that are factually

16 insufficient and legally unsupported. The Prosecution's case, I dare

17  say, is hoisted on its own petard. As we will demonstrate in the course

18  of this confirmation hearing regardless of the Prosecution's charges the

19 facts speak for themselves. Every piece of evidence before this Court,

20 including the testimony of those Kenyan police officers, whose accounts
21  the Prosecution's evidently deemed irrelevant makes abundantly clear that
22  General Ali is no criminal. Instead, he is a decorated and a devoted

23 public servant who has tirelessly worked to uphold Kenyan laws and

24  protect the Kenyan people. We ask this Court to deny to confirm the

25 charges against General Ali.
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1 And before I hand over to my colleague, just two points and these

2 are falsehoods, especially one falsehood, that there was a phone call

3 from Ambassador Muthaura to General Ali. The evidence that has been

4 tabled does not give evidence to that at all. This is evidence from a

5 witness who himself was attending meetings planning to kill other people
6 so to speak that says he heard of a phone call. It is clear perhaps

7  there was no meeting, there were no -- there was no phone call, and he

8 has concocted this evidence to support the Prosecutor in prosecuting and
9 persecuting General Ali.

10 Secondly and lastly from me, Article 61, if the Prosecutor cannot

11  bring credible evidence at this stage, his only interest is to subject

12 General Ali and the others to a long trial, a trial where he will not be

13 present as a Prosecutor, and tell the Kenyan people politically that he

14 has fulfilled for them. The truth of the matter is that the bad

15  things -- the very bad things that happened in Kenya during the 2007/2008
16  elections have not been addressed and they will not be addressed in this
17 manner that the Prosecution has proposed.

18 Mr. Kehoe.

19 Thank you, Your Honours.

20 MR. KEHOE: Madam President, your Honours, I will attempt to not
21 repeat that which you have heard already this afternoon. I know the hour
22 islate and people want to be on their way. But I would just like a few

23 moments to talk about a few matters that I believe are salient and need

24  to be considered and certainly addressed in light of the opening

25 statement by the Prosecutor this morning. And pardon me to the
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1 interpreters if I go off script just in a minor sense, but I promise that

2 I'will attempt to go back.

3 Prior to coming here today I had asked myself two questions:

4  What exactly is our client, General Ali, being charged with? And my

5 learned friend across the floor earlier said: Well, he's actually being

6 charged on (i) and not (ii) and I'm letting you know.

7 The second thing I found out and my preliminary question was

8 after reviewing all this evidence as my colleagues diligently did was:

9 Why is General Ali here? Why is he even here from the get-go? I found
10 out. Ifound out. And I point your Honours to the rough draft of the
11  transcript and the comments by the Prosecutor and in the rough draft this
12 is page 53, lines 12 to 15. Well, Mr. Ocampo said:

13 "Madam President, your Honours, the Defence teams are inviting
14  this Chamber to embark in a sort of in-depth scrutiny of the credibility
15  and reliability of individual pieces of Prosecution evidence."

16 That's exactly right. That's exactly what the Defence is asking

17  the Court to do. This is not an exercise that we just go through --

18 through, in futility. As your Honour, Madam President, pointed out at
19  the outset, this is not a rubber-stamp proceedings. The Prosecution has
20 to come forward with substantial grounds, substantial grounds, to

21 establish that each and every one of these accused is guilty of or has

22 committed the crime charged in order to send it to trial. But no, no,

23  the Prosecution doesn't want to do that. They would rather do the

24  following, if we turn to lines 18 to 25 of that same page:

25 "The fair assessment of the credibility and reliability of the
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witnesses can only be made after the credibility the consistency of the

2 evidence has been fully explored through questioning and

3 cross-examination of the witnesses at trial. The credibility of the

4  witness -- of the Prosecution witness should be discussed at trial."

5 Really? Really? What about if that witness told two different

6 stories? What about if the Prosecution's own statements that were

7 delivered in submissions tell two different stories? Is the Prosecution

8 seriously suggesting to this Chamber that they should not assess

9 contradictory statements before sending any one of these three gentlemen
10 to trial?

11 I submit that such a course of action would be a travesty.

12 It's substantial grounds. And why does the Statute require

13 substantial grounds? Because it's to protect innocent people from

14  abusive and unfounded allegations. That's the reason for this. That's

15 the reason why we go through this exercise and that's the reason why the
16  Chamber has to look at the evidence so presented. If we look at the

17  evidence presented, there is no evidence going to be presented or

18 disclosed by the Prosecution that General Ali intended to contribute in
19  any fashion, in any way to the commission of crimes against humanity.
20 More importantly, the organisational policies he supposedly

21  supported, they have failed to even explain what they are, much less

22 investigate inculpatory and exculpatory evidence. You've heard that

23 issue talked about by my colleagues Mr. Khan and as well as Mr. Kay.
24  With regards to our client in particular, what would be the most

25 propitious and effective way to examine what the police did in Naivasha
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and Nakuru during this conflict?

2 One might ask: Interview them. One might ask: Interview those

3 in charge of the police station at the provincial or at the district or

4  at the station level. No one, no police officers were interviewed, none.

5 Let us turn to this piece of evidence that is so central to the

6 Prosecution's argument, this telephone call that allegedly took place on

7 3 January that allegedly was by Ambassador Muthaura to our client,

8 General Ali. Would it give this Chamber some pause if at a time in

9 2008 -- and let me go back a second, the conversation that Mr. Ocampo

10 discussed with you earlier today was in a witness statement that took

11  place in December of 2010. Would it give you pause if that same witness
12 two years earlier relayed a conversation by the assistant to

13 President Kibaki where the subject matter was simply one: What's going
14  on, General Ali, with the violence in Rift Valley. Nothing about the

15 Mungiki going up there, nothing about any type of protection but still

16 nothing about Ambassador Muthaura. A routine phone call to the

17 commissioner of police about what was happening in the Rift. Would that
18 give you pause? Would that call into question the statements made by the
19  Prosecutor? Or is this witness one of those remarkable fellows whose

20 memory gets better over time? That that which he couldn't remember in
21 2008 he miraculously recalls in 2010? Interestingly enough, the first

22 interview was in December 2008 and the next interview was in

23 September 2010, almost two years to the day.

24 Let's move on and look at the Prosecution's evidence and

25 certainly the Prosecution has to show some type of intent. I mean, they
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1 did allege that General Ali orchestrated some failure of his police

2 force.

3 Now, first and foremost, let's look at the law. The law is if

4 you're going to form some type of intent or prove some type of intent the
5 law is that there has to be a virtual certainty that based on an

6 accused's actions that you can formulate that intent. Now, certainly but
7  the logical thing would be that, well, this phone call took place so

8 there must be an order that went out, certainly some type of

9 communication, certainly something that was handed down the line to the
10 subordinates not only in headquarters but at the provincial, at the

11  district, and at the police station level. Certainly there's something

12 from which the Court can infer an intent from General Ali. There is

13 nothing. There is nothing, not a piece of paper, not a communication,

14 not an order. What the Prosecutor has offered you is an unsubstantiated
15 BBC article from some police officer somewhere at some time that said
16  these people can go through. Really. In light of all the other

17  investigation that the Prosecution didn't do, I rhetorically ask: Was

18  that particular police officer found? Was that particular police officer

19 investigated? Was that particular police officer questioned? I can tell

20 you none of us have seen it in the disclosures and I can speak for all

21 Defence counsel, so I assume from that and I infer from that that it

22 wasn't done.

23 How does one necessarily infer this criminal intent? What the

24  Prosecution says is, Well, Ali knew the Mungiki were a criminal

25 organisation, and based on that you can infer some type of criminal
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intent. The evidence that you will see throughout this proceeding is

2 that before the post-election violence, during the elections, and

3 thereafter the Kenyan police while General Ali was at the helm had one

4  goal and one goal only with regard to the Mungiki and that never changed
5 and that was: Prosecute, arrest, and put an end to this organised crime.

6 That never changed. And we will show and demonstrate through a series of
7  pieces of evidence and video that that was in fact the case.

8 And how about the exculpatory evidence? What about all the

9 orders that have been cited throughout this period of time by

10 General Alj, to go out and investigate, go out and arrest perpetrators,

11  and again this is before, during, and after the post-election violence.

12 What the Prosecution is asking you to do is ignore the written

13 documentation that establishes what the police commissioner was trying to
14 do throughout this and how that was, in fact, passed down the line.

15 Now, I'm not going to discuss at this point, Madam President,

16  your Honours, the organisation or the policy, and I understand that goes
17  to the Article 7 issues that we will discuss. But there is a mixed

18  question of fact here and law and the mixed question of fact I will touch
19  on briefly is this organisation. Look at this polyglot of individuals

20 that the Prosecution has thrown together in this stew, the Mungiki, the

21  PNU, the pro-PNU, you have local businessmen, they Kenyan police, I'm
22 sure there was the Kenyan football team too in there someplace, that's

23  the organisation. What's the policy? Because the organisation cannot

24  only just be an organisation, this organisation has to have a policy.

25 And then once you have an organisation and a policy to find somebody
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guilty or even have substantial evidence you have to demonstrate that

2 that person bought into that. Has any of that been done? None of it.

3 None of it. No establishment of a policy factually now, we can get into

4  the legal argument later on, but certainly no policy that can be

5 articulated.

6 Even still, Madam President, and your Honours, we can establish

7 itnot even looking at what the Defence evidence is. You can establish

8 what happened here what the Kenyan police tried to do from the

9 Prosecution's own evidence. The Prosecution went out there. They

10 investigated. They attempt to stop the violence. In fact, the

11 Prosecution admits that during the course of these horrible events over
12 9.000 internally displaced people known in the trade as IDPs, over 9.000
13 were taken into police stations, police posts and some police even took
14 them home and fed them and gave them water, these same people that
15 according to the theory by the Prosecution the police department was
16  supposed to allow to suffer and be attacked.

17 My learned friend Mr. Monari referenced this just previously but
18 I--Isubmit and suggest to your Honours and we will go through it in
19  our presentation that read the interviews of the police officers in the

20 field and the constables in the field, the ones that the Prosecution

21 didn't interview and assess the sacrifice that these men and women went
22 through themselves and their families through this terrible, terrible

23  time in Kenyan history. The Prosecution says: Ha, but you had notice of
24  this violence. You had notice this was going to go on. I have two

25 things to say at the outset. Number one, nobody can plan for a tsunami.
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This was a horrific, violent event in the history of the Kenyan police

2 department and the Kenyan people. But you had notice that the Mungiki
3 had administrative police uniforms or were walking around in

4  administrative police uniforms, and the NSIS gave that information. This
5 is the item that Mr. Ocampo referred to earlier today. And you know what
6 happened? When that information went to the police, General Ali sent out
7 asitrep out into the field to go out investigate, arrest, and prosecute

8 anybody that was wearing a uniform that shouldn't be. Kind of left that

9 part out. That little detail that, you know, those people were supposed

10 to go out and get arrested. So, so much more notice.

11 And we will show you during the course of our presentation that

12 when information did go out things in fact were done in the police

13 department. And when you look at what is in fact being done you have to
14 appreciated you can see these -- these -- the situation reports, that

15 violence is taking place throughout Kenya at the same time.

16 This orchestrated policy by the police to allow violence to be

17  inflicted upon innocent people makes no sense yet further when based on
18 orders coming from the police -- excuse me, the president administration
19  and the army were brought in to assist is the police and to quell the

20 violence.

21 Madam President, your Honours, this is not an exercise in sending

22 asignal to anybody. This is a court of justice with a guilt or

23 innocence or in this instance substantial evidence concerning an

24 individual is assessed on a person-by-person basis not on some political
25 concerns and not on some idea that you're going to give a message to
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1 somebody somehow somewhere, that's not what this Court is about. And,
2 your Honour, Madam President, you acknowledged that earlier today.

3 Suffice it to say, it is incumbent on this Prosecution to show

4  there was sufficient evidence to establish substantial grounds, not just
5 grounds, substantial grounds, to believe that my client or any other of
6 these individuals committed the crimes charged. I submit to your Honours
7  at the end of the day for legal reasons, sufficiency, admissibility, but
8 even for the factual reasons, you will come to only one conclusion and
9 one conclusion only that these charges will not be confirmed. Butin a
10 more general language and in a more conversational language, I hope you
11 harken back when you are in your deliberations to the questions I asked
12 at the outset which is: Why is General Ali here? Why? Because there is
13 no reason for it, no reason whatsoever and the Prosecution is not ever
14 going to be able to establish that reason.

15 Thank you very much. Thank you for indulging me for a few
16  minutes after 8.00, Madam President, and have a good evening.

17 PRESIDING JUDGE TRENDAFILOVA: Thank you very much, Mr. Monari
18 and Mr. Kehoe.

19 With this our session, the final for the day, comes to an end.

20 We shall proceed tomorrow at 2.30 with the Prosecutor's -- his team

21 starting with the presentation of their case. I thank very much the

22 parties, the Defence teams, the Prosecutor's team, the

23 Legal Representatives, Mr. Anyah, everyone. I wouldn't forget the

24  interpreters, who are always very kind and patient with us, the

25 court reporters, the stenographers, the security officers, and everyone
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in the public gallery.

Now I adjourn the hearing. Tomorrow we shall meet at 2.30 sharp
here in the courtroom. Have a nice evening.

COURT USHER: All rise.

The hearing ends at 8.05 p.m.
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