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9 The hearing starts at 2.31 p.m.

10 (Open session)

11 COURT USHER: All rise. The International Criminal Court is now

12 in session. Please be seated.

13 PRESIDING JUDGE FULFORD: Maitre Mabille, we've been given the
14 approximate time estimate for yourself and Mr. Biju-Duval. It seems to

15 us it would be appropriate if following your submissions the Chamber then
16  breaks and Mr. Biju-Duval can then follow thereafter. Thank you very

17 much. The floor is yours.

18 MS. MABILLE: (Interpretation) Thank you, your Honour.

19 Your Honours, today I am going to present the arguments of the

20 Defence team, and these arguments are going to be developed in two

21 stages. My colleague Mr. Jean-Marie Biju-Duval will present his

22 observations on the individual criminal responsibility which the

23 Prosecutor ascribes to Thomas Lubanga. I will deal with the reliability

24  of the evidence presented by the Prosecutor on the alleged crimes.

25 Thomas Lubanga is accused of having enrolled, conscripted
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1 children below the age of 15 who participated in combat. He was

2 transferred to The Hague in March 2006, and for more than five and a half
3 years now, he has been in detention. Today we have come to the end of a
4 very long -- of very long proceedings characterised, I must say, by

5 serious dysfunction which led the Chamber to order the stay of

6 proceedings and to order the release of Thomas Lubanga on two occasions.
7 Two stays of proceedings. That is an exceptional circumstance in

8 international criminal law, international criminal case law, and those

9 two stays of proceedings were ordered because of certain violations or

10 shortcomings occasioned by the OTP. The first stay of proceedings was
11  ordered because of a confidentiality agreement signed wrongly by the OTP,
12 and the second stemmed from the fact that the Prosecutor deliberately

13 obstructed the implementation of a Court decision which ordered the

14  disclosure of the identity of one of the intermediaries, one of the

15 intermediaries of the OTP, to the Defence team. I will come back to that
16 later on.

17 Right from the start of these proceedings and in his introductory

18 statement and right up to his concluding statements, the Prosecutor

19 states that there is sufficient evidence that there is sufficient --

20 there are sufficient testimonies and the reports are clear and

21 irrefutable and that the video evidence cannot be challenged. According
22 to the Prosecutor, everything shows in the most transparent manner

23 possible, in the most manifest manner possible, that child soldiers were
24  enrolled, conscripted, and used in combat, children below the age of 15,
25 in substantial proportions.
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—

At the end of this case, let us together examine whether or not
the -- the evidence presented by the Prosecutor matches the -- the

charges which have been brought against the accused. This analysis will

B~ W N

bring us to the conclusion that contrary to what the OTP claims, the
existence of the crimes charged has not been proved beyond all reasonable
doubt.

At the heart of this case the Prosecutor had to present evidence

of the presence of child soldiers below the age of 15 within the ranks of

O 0 NN o Gl

the FPLC, and to that end, the Prosecutor called before your Chamber nine
10  witnesses whom we would characterise as key witnesses. These witnesses
11  were presented as former child soldiers abducted forcibly at the ages of
12 10 to 14, at a time when they were still in school, and that they were

13 subjected to military training of extreme cruelty and then sent to the

14  front lines.

15 At first sight, there was no better proof to establish the

16  materiality, so to speak, of the crime, and it was demonstrated that all

17  these individuals presented as former child soldiers without exception

18 lied before this Chamber. Eight of them have never served within the

19 ranks of the FPLC. The ninth of them was enrolled in 2003, and he kept
20 lying about his true age and the circumstances of his enlistment. All of

21  them lied about their age.

22 The Defence demonstrated that all these individuals lied before

23  this Chamber, and our evidence cannot be challenged, and it's difficult

24  within the context of these concluding statements to analyse the entirety

25 of the evidence which has been presented by the Defence, but I would like
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1 to provide you with certain points so that you can understand the

2 evidence which we presented before the Chamber.

3 How can we, therefore, state with such certainty that all these

4 witnesses were false witnesses and that these alleged child soldiers were
5 not real child soldiers? I'm going to state it very simply: These

6 children, most of them, claimed that they were abducted forcibly while

7  they were still at school. The Defence carried out its investigations in

8 the various schools. The children claimed that they were under the age

9 of 15 at the time they were forcibly enrolled. The Defence conducted its
10 investigations about their real or true ages. These children had

11 families, and they often claimed that their parents had been killed. The
12 Defence conducted its investigations into their family situations.

13 Now, what is the result of our investigations? What are our

14  findings?

15 The school records, in other words, the enrollment registers of

16  schools, the school report cards, the results sheets of the various

17 schools, demonstrate that these alleged child soldiers were in school

18 studying during the time when they claimed that they had been subjected
19 to danger or to cruelty within the ranks of the FPLC. These records also
20 indicate the true age of these alleged child soldiers and their civil

21 status situation. They also provide information about their true family
22 relationships.

23 The Defence and the Chamber know -- and the Chamber knows that we
24  produced a lot of school documents from various schools, many schools
25 located in the territory of Ituri, and the authenticity of these
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1 documents have not been challenged by the Prosecutor.

2 Witness 0029, Defence Witness 0029, a representative of the

3 Ministry of Education in Ituri, collected the originals of these school

4  documents from the various schools, and he came and presented that

5 material to the Chamber.

6 The Defence also introduced into evidence voters' cards, which

7 come from a database set up in 2005/2006 by the Independent Electoral

8 Commission of the Democratic Republic of the Congo, confirming that some
9 of these witnesses had lied about their age and that, in actual fact,

10  they were a lot older than they had claimed under oath before the

11  Chamber.

12 Lastly, the Chamber called certain members of the families of

13 these witnesses who came here and told the Chamber that certain -- that
14 some of these witnesses had never served as child soldiers, or to state

15 that the parents whom they had claimed to have been killed or to have
16  disappeared were indeed alive.

17 Furthermore and lastly, the testimonies of these nine alleged

18  child soldiers before the Court raised a lot of inconsistencies. There

19  were lots of inconsistencies in their testimonies.

20 The Prosecutor claimed that he was going to present proof of

21 massive enrollment of child soldiers in the DRC, but his evidence,

22 rather, shows that there was a massive number of false witnesses called
23 by the Prosecution. Faced with such a situation, we can legitimately ask
24  ourselves the following question: Why did all the individuals presented
25 as child soldiers lie before the Court?
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1 Of course, we can imagine that in a post-conflict situation

2 certain people may be seduced by the prospect of getting some financial
3 advantage or education or relocation by an institution such as the

4 International Criminal Court. Such a prospect could, in part, explain

5 why certain individuals would choose to lie before the Court. However,
6 that does not explain why all the witnesses presented as former child

7 soldiers lied before the Court.

8 The Chamber knows that as we listened to the false testimonies,

9 the Chamber -- the Defence became convinced that there must have been
10  certain individuals protected by the seal of anonymity who had organised
11  the organisation of such false testimonies. Right from the very first

12 witness who was called to give testimony before this Court, we started
13 noticing the signs of such manipulation. It's true that later on,

14 15 days later, the witness withdrew some of the statements he had made.
15 When the trial started, the witness -- the first witness stated the

16  following:

17 "The statements which I made earlier were not made of my own

18 accord. I made those statements at the behest of somebody else. I was
19  taught these statements for a period of three and a half years. I do not
20 like that, and I would like to tell you my truth here and now as I have

21 sworn before God and before everyone."

22 Furthermore he added:

23 "An NGO that helped disadvantaged children came and invited

24  children to come. I went there together with my friends. They promised
25 us clothing and other items."
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1 The Presiding Judge asked the following question to the witness:

2 "You have told the Court that you were returning from your school

3 to your home and certain UPC soldiers took you, you and your friends.

4 They abducted you. Now, is that account true or false?"

And the witness answered: "That is false."
That answer, provided by the very first witness, right from the
first day of the trial and not through a Defence cross-examination, an

answer given spontaneously, explains why all the alleged child soldiers
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lied before the Court. They lied before the Court because they had been
10  asked to lie.

11 As the trial continued, the Defence demonstrated that certain

12 intermediaries of the Office of the Prosecutor had prepared witnesses to
13 come and give false accounts before the Court. So this was an operation
14  of manipulation of evidence by the operatives of the Office of the

15 Prosecutor, and to that end, I am going to cite certain aspects of the

16  evidence presented before this Chamber.

17 The second witness who explained such manipulation was not a

18 Defence witness. He was a Prosecution witness, Witness 0015 of the

19  Prosecution, who explained at length the manner in which he was prepared
20 Dby intermediary 316 to give false testimony before the Court. Let us

21 listen to what that witness stated.

22 "I met an intermediary of the Prosecutor who told me the

23 following: "You have to change your name. You have to change your
24 identity. Do not tell the true story as it happened to you.' Isay they

25 are crooks. Why do I call them crooks? I call them crooks because
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1 instead letting me give the true account of things as they happened,
instead of letting me tell my experience, these people invented

statements that I had to repeat here in order to manipulate the

B~ W N

situation.”
That was a statement made by Witness 0015 of the Prosecution.
Witness 0016 of the Defence also explained to the Chamber about

the amount of time he spent with intermediary 316 to prepare him to come

and give false testimony to the Prosecution so that he can come and

O 0 NN O Gl

ensure that Thomas Lubanga is convicted. When Witness 0016 was asked why
10 he had accepted to meet the investigators from the Office of the

11 Prosecutor in order to tell lies to them, he answered as follows:

12 "At that point in time, he had money, and he would buy drinks for

13 me. He used to give me -- give me a little money, and so I accepted to

14 lie."
15 Further on he adds:
16 "He told me that I was going to leave Bunia and that I was going

17  to go to the white man's country.”

18 Lastly, he said:

19 "If someone had not given me all that information, I would not

20 have been able, that is true. It was a lie which had been invented.

21 Thatis what I stated, namely, lies. I was not a soldier. I have never

22 been a witness, but these were plans that had been prepared beforehand.
23  We had a discussion with intermediary 316 in order to come and tell these
24  lies. Ihad to fulfil my mission. Ihad to fulfil the terms of the

25 agreement which I had with intermediary 316."
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1 Later on, the Defence called two witnesses, very important

2 witnesses, Claude Django and Joseph Maki, both of whom explained to the
3 Chamber the procedure of preparation of false witnesses by another

4 intermediary of the OTP, intermediary 321.

Claude Django said that intermediary 321 trained them, giving
them precise instructions that they had to lie about their identity.
They had to lie about their age, their family situation, and to claim

falsely that they had been abducted from school so that they would serve
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as child soldiers. Claude Django said about intermediary 321 that he had
10  told him that if he accepted to state that he had served as a child

11  soldiers, he could earn money and be trained in the trade or profession
12 of his choice.

13 Claude Django also stated that the intermediary told him and a

14  certain number of young persons, some of whom came to give testimony
15 here, that he was meeting certain officials and that he had to tell them

16  that they were child soldiers and that Thomas Lubanga had forcibly

17 enrolled them into the army. Intermediary 321 knew that none of these
18  young persons had served as child soldiers, but he gave fake names to
19  some of them. He asked them to lie to the officials that they were going
20 to meet. Claude Django stated that intermediary 321 gave him a false

21 name and that a student's ID card had been obtained by the Office of the
22 Prosecutor on the basis of such false information.

23 The last witness I would like to mention with respect to such

24 manipulation is Joseph Maki. Joseph Maki states as follows:

25 "321 had no secrets. When he arrived in the home of a family, he
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1 would tell everyone. He would talk about money. He would say that, "'You
are going to be given money at the place you are going to." The child

has to say that he had served as a child soldier so that he will be given

B~ W N

money. He went through the town recruiting children, and he would tell
the children what they had to say. He would tell the child to accept
that he had served as a child soldier, but I personally knew that the

child had not been a child soldier."

Prosecution Witness 0297, in a previous statement collected by
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the Defence, stated about intermediary 321 the following:

10 "He told me that when I go before the Judges at that place where

11 Papa Thomas is detained, I should say that I was recruited forcibly. He
12 also added that if we give evidence against Thomas and if he is

13 convicted, we would be given a lot of money."

14 Later on, when he came before the Chamber, he tried to withdraw
15 that statement. He was impressed by the Defence witnesses, and that
16 undermined the credibility of the statements he made.

17 I would like to end by way of conclusion, that the first witness

18  who came here, the witness I talked about at the beginning, was also in
19  contact with intermediary 321. Given the seriousness of the information
20 provided by the Defence team about the intermediaries, the Chamber

21 ordered the appearance of these two intermediaries, 316 and 321, and also
22 ordered the disclosure to the Defence team of the identity of

23 intermediary 143.

24 As I said, the Prosecutor refused to implement that decision, the

25 decision on disclosure of the identity of 143, and this led to the second
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1 stay of the proceedings.
The Defence also demonstrated with respect to intermediary 143

that he presented false child soldiers to the OTP, notably the four

B~ W N

victims represented by one of the Legal Representatives who came to give
testimony before this Chamber; that he had contact with other
intermediaries of the OTP, notably intermediaries 316, 321, and 31; and
he participated in the production of false birth certificates, which were

handed over to the Office of the Prosecutor; and that he placed himself
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in a situation of conflict of interest because he was acting both on

10  behalf of victims admitted to participate in the proceedings and equally

11 acting as intermediary for the OTP.

12 The testimony of the two intermediaries before this Chamber, 316

13 and 321, only confirmed the fact that both individuals participated in an
14  exercise or operation of manipulation. I cannot at this juncture repeat

15 the entirety of what they said before this Chamber. The Defence would

16  like to highlight, however, the following points.

17 With respect to intermediary 316, 316 claimed before this Chamber

18  that he had never presented any witness before or to the OTP, whereas the
19 Prosecution stated that intermediary 316 presented many witnesses to the
20 OTP, including some of the witnesses who had to give testimony or who
21 gave testimony in this case. 316 claimed that he did not work for the

22 OTP at certain points in time, whereas the documentation which came from
23 the OTP shows the contrary. 316 lied on several occasions to the OTP

24 with a view to obtaining financial benefits or to be given assistance by

25  the court.
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1 The testimony of intermediary 321 revealed to us that 321

2 selected witnesses himself in a certain neighbourhood of Bunia and

3 claimed to the OTP and before the Chamber that he went to look for them
4  in the various villages of Ituri. His testimony also shows that he

encouraged Claude Django, the Defence witness, to present himself to the
OTP under the name of Jacques Byaruhanga. Intermediary 143 and 321
worked on behalf of the Legal Representatives of Victims alongside of

working for the OTP.
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It has therefore been proven that the intermediaries of the

10  Office of the Prosecutor encouraged witnesses to lie before this Court.

11 We must underline in a very clear fashion that given this situation, the

12 Prosecutor has denied completely the involvement of his intermediaries as
13 well as denying the consequences of all of this on the evidence.

14 The Defence would like to refer in particular, in order to

15 understand the position of the Prosecutor, to the interview given by the
16  representative of the OTP, Madam Le Fraper which also led to a ruling on
17  behalf of this Chamber.

18 The danger of false testimony is a danger in every single court

19  around the world, and even though in this case the proportion of false

20 testimony reaches an unequaled level, this is perhaps not the most

21 serious danger to the International Criminal Court in this very case.

22 What we believe is the most serious issue is the threats against the

23 independence of the court, that is the danger of the Office of the

24  Prosecutor being instrumentalised in particular by certain State powers

25 or States. And I would like to be perfectly clear here. We do not
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1 allege that the Prosecutor intentionally served the interests of one of

2 these powers, but it has been shown that the Congolese government in many
3 ways intervened, directly or indirectly, in the investigations as well as

4  in the judiciary process.

5 Perhaps you're wondering how. Well, through the very

6 intermediaries working with the Office of the Prosecutor, because at

7 least one of them is a direct agent of the Congolese government. It

8 cannot be contested that intermediary 316 was a person in a high level of

9 authority in a governmental agency directly related to the central power,
10  directly related to President Kabila. Intermediary 316 was not the only

11 member of that agency that the Prosecutor called upon as an intermediary.
12 Therefore, he was both an agent of the Prosecutor and at the very same

13 time playing a key role in the Prosecutor's investigations and an agent

14  of the Congolese power acting in Ituri with its subordinates.

15 The Prosecutor knows that this is the case. The Prosecutor knows

16  perfectly well the precise and very sensitive role played by this

17 intermediary on behalf of the Congolese government. And even more, the
18 trial has revealed that on numerous occasions, the Prosecutor learned

19  that this very agent behaved in, to say the least, a suspicious way with

20 certain witnesses.

21 Intermediary 316 spontaneously mentioned and on several occasions
22 during his testimony that even during the period when he was acting as an
23 intermediary, he always remained faithful to his government.

24 The second issue, the second way, if you will, that the Congolese

25 government has intervened relates to the three witnesses who came to
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1 testify called by the Legal Representatives of Victims. It has been

2 proven that two of these witnesses who were presented as former child

3 soldiers forcefully enlisted by the -- by the FPLC, in fact, came before

4  the Court under a false identity. They came and testified under a false

5 identity before this very Chamber. And the third witness called by the

6 Legal Representatives who organised the false testimony of these two

7  children is a person in a high-level position within a party which still

8 supports President Kabila. So not only did he organise false testimony,

9 not only did he not hesitate to lie under oath himself before this very

10 Chamber, but he also intervened with the -- some Defence witnesses in
11  order to prevent the manifestation of the truth.

12 Another element is as follows: Just a few days ago, the Defence

13 learned, in a report from the Registrar, that the Witness 297 had

14  benefitted from the intervention of individuals close to President Kabila
15 in order to avoid imprisonment for serious -- serious felonies regarding
16  the detention of weapons, and it appears that this person is an active

17 member of an organisation devoted to the support of President Kabila.
18 In addition, one might wonder whether it is just pure chance that

19 Defence Witness 0036, who was a chief of the collectivity, who came to
20 testify before this Court, was suddenly recalled from his position, from
21  his administrative position, when the Congolese authorities learned that
22 he had accepted to testify for the Defence. One may wonder whether it is
23 mere chance that Defence Witness D0006 was arrested by the Congolese
24 army, the FARDC, shortly after his testimony and severely mistreated by
25 them. Again, can it be pure chance that the Congolese media report in
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1 the days following (* as interpreted) today's hearing, the non-justified
arrest just August 12th, just a few days before this hearing, of Defence

Witness D0007, Mr. Origene Lokana. We do not believe this is a question

B~ W N

of chance.

In fact, regardless of the motivations of those individuals
encouraging the Prosecution witnesses to lie, there is no doubt that the
intermediaries knew exactly what story needed to be told. What was it

they wanted to find? They wanted to find children who were under the age
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of 15 who had been forcefully enlisted, who needed to be enrolled in

10 school, and who could mention the death of their parents. And so the
11 information that the Prosecutor was looking for, in fact, did not

12 correspond to reality in Ituri at that point in time, and since that was

13  the case, the intermediaries concocted evidence in such a way that it

14  corresponded to the criteria defined by the Prosecution. They ensured
15 that the witnesses provide incorrect information on their families or on
16  their school history in order to make it confusing and make it very

17  difficult to verify this information.

18 There remains, however, an important issue to discuss. The

19 intermediaries prepared falsified evidence, falsified witnesses, but how
20 can it be that such falsified evidence be presented before the

21 International Criminal Court? Well, the answer is quite simple: Simply
22 because the Prosecutor did not carry out proper investigations.

23 As part of his mission to establish the truth, the Prosecutor has

24  the obligation to investigate both inculpatory and exculpatory evidence.

25 He must examine very carefully the reliability of the evidence he intends
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1 to present during the trial. This obligation to carry out an exculpatory
investigation is what contributes to a fair trial.

Indeed, the Defence does not have the ample resources nor the

B~ W N

authority nor the institutional support that the Prosecutor benefits from
in order to carry out such investigations. The Rome Statute, indeed, has
reenforced the obligation of exculpatory investigations on the part of
the OTP.

We have shown during the trial that the Prosecutor has not
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tulfilled his obligations as regards the investigation. His first

10  obligation was to verify and test his own inculpatory evidence and to
11  ensure the reliability of the information provided to the Chamber by his
12 own witnesses, and he did not do that. And I'm going to explain exactly
13 what I mean.

14 In order to do so, I'd like to refer to what the Prosecutor

15 himself stated regarding the investigations that were carried out or that
16  were not carried out. Let me start from the beginning.

17 In his opening statements at the beginning of the case, the

18 Prosecutor stated that it was not possible to prove the exact birth date
19  of child soldiers, because, as he said, and here I'm quoting the

20 Prosecutor:

21 "Because of the conflict, most of these children never had

22 Dbirth certificates, or they had lost all of their identity papers. They

23  had been displaced, their homes had been burned, their families lost.

24  The state archives or the school records in the Ituri region were, for

25 the most part, destroyed."
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1 This is what the Office of the Prosecutor told us in his opening

2 statement at the very opening of this case, and I must say that he most

3 likely didn't verify what he stated, because in spite of what he stated,

4 the Defence has been able to find school records for certain witnesses,

5 civil status records, and has been able to question the families of these

6 witnesses.

7 Now, what Mr. Bernard Lavigne said is more interesting. He was
8 in charge of the office of the investigations of the OTP up until 2007,

9 and this Chamber decided to hear his testimony in a ruling, that is his
10  testimony regarding the investigations. And this is what he stated, and
11 I quote him -- well, perhaps before I quote, let see say something else.
12 His testimony shows that the Prosecutor decided not to investigate these
13  witnesses because he considered that it would be a risk, a risk for the
14  security of the witnesses as well as for the security of his own

15 investigators. So these verifications were entrusted to intermediaries,
16  and the role of these intermediaries became extremely important in the
17  investigations, and now I shall quote Mr. Bernard Lavigne:

18 "As regards the five or six children for whom I was directly

19 involved as head of team, we never -- as investigators, we never went
20 into the families, we never identified ourselves as such, that is, as

21 investigators, to question these children or their parents. No

22 investigator went on site or went to the homes of the families to obtain
23  any information."

24 He also added:

25 "The policy was the same as regards all the witnesses. We had no
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1  direct contact with the family environment, except, perhaps, exceptional
cases but I do not remember any such cases myself."

And lastly, he stated:

B~ W N

"We never tried to contact the parents to provide us with the
necessary authorisations nor to hear the children."

Mr. Lavigne added that the Office of the Prosecutor did not carry
out any verifications in the schools where the children claimed they had

been abducted, nor did he meet any chiefs of collectivities. So that's
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what the Office of the Prosecutor's investigations were all about.

10 I must add that I read with great interest in his reply to the

11  abuse of procedure application that the Prosecutor stated that he had not
12 investigated the civil status of child soldiers because he considered

13  that there was no reason to call into question their testimony.

14 The Defence, in spite of its meager resources, was able to go to

15 the schools, to the villages, and into the families to check these

16  various elements.

17 Now, if the Prosecutor had done the elementary verifications that

18  we, the Defence, did do, he would have realised that there was something
19 wrong. So the real question is: How can you consider a criminal

20 proceeding where the Prosecutor must prove beyond any reasonable doubt
21  without there being any investigation carried out to verify the

22 statements made by the individuals called to testify? It goes without

23 saying that the Office of the Prosecutor has a responsibility to

24 investigate the civil status of the individuals called to testify.

25 Therefore, the verification of the civil status was absolutely necessary
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1 in this case, in particular for those who were presented as former child
soldiers, simply because their age was one of the elements of the crime

included in the charges.
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The Prosecutor deliberately decided not to carry out such
investigations, which we believe would have been the first thing, the
most obvious thing.

Now, lastly, the investigators claim that such investigations

might have put the witnesses at danger. Indeed, the witnesses, the
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alleged child soldiers, were all put into protection programmes, and they
10 were relocated. The Prosecutor states in his reply that the fact that

11  the witnesses were in protection programmes prevented him to carry out
12 suchinvestigations. So the very fact of putting witnesses in protection
13 programmes should have enabled the Prosecutor to carry out such

14 investigations, it would seem to me, without putting them at risk.

15 Now, the Defence would like to submit that the failures and the

16 damage to the integrity of the process is not just related to the

17 individuals presented as former child soldiers. It has an impact on the
18 reliability of the entire evidence presented by the Prosecutor. The

19 entire evidence is tainted by the very method used in his investigations.
20 It has been shown that most of the evidence has been falsified, that

21 fraudulent agents have had an impact on the reliability on the statements
22 made by the witnesses, witnesses who admitted having been manipulated,
23 and therefore the entire evidence presented by the Prosecution has been
24 manipulated.

25 Now, if the Chamber were to consider that any value is to be
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1 given to this evidence, I should like to rapidly point out the other

2 elements. Once you consider that the nine alleged child soldiers cannot

3 be considered as valid evidence in this case, what is left? What is left

4 asregards children under the age of 15 in the FPLC? Well, there's a

5 series of impressions, and there are some images. Contrary to what the

6 Prosecutor has stated, the examination or the viewing of a video or

7  photograph does not make it possible beyond any reasonable doubt to

8 determine the age of an individual. One example is given by the witness

9 W-0010, witness presented by the Prosecution, and he was in the video

10  that we were shown yesterday from Rwampara, and this was used in the
11 Prosecution case.

12 Witness 0010 testified, and this witness was present in the

13 courtroom and stated that she was under the age of 15, whereas we were,
14  in fact, able to prove that this witness was, in fact, much older than

15 that. So to see the image of this witness and conclude that the witness

16  was under 15, in fact, the facts of the case show the contrary.

17 Some witnesses have stated that they had seen soldiers whom they
18 thought were under 15. Well, in similar fashion, the evaluation of age

19 that can be given by a witness on the basis of his physical appearance is
20 simply insufficient to determine that individual's age beyond all

21 reasonable doubt. The Prosecutor used certain documents from NGOs and
22 from MONUC and here, perhaps, we have slightly more reliable evidence
23 regarding the use of children in the UPC.

24 Now the Prosecution has used two types of elements, registers

25 provided through intermediary 31 that we have not -- for whom we have not
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1 called into question the reliability, but intermediary 31 -- correction,

2 whose credibility was serious called into question by the evidence in

3 this case and who was involved in soldier demobilisation, indicated

4  clearly during his testimony that that centre did not check the truth of

5 the information included regarding these children. He also added that

6 such verifications were to be carried out by MONUC, but the

7 representative of MONUC, Kristine Peduto, who came here to testify,

8 stated that MONUC did not carry out any verification as regards the

9 information in the various registers and that such verifications were to

10 be carried out by NGOs such as the NGO where Witness 0031 was working.
11  So you see, we cannot conclude that the information in those documents
12 were actually submitted to any verification. Again, the Prosecution is

13 rolling the dice but not very lucky.

14 Witness 0007 and Witness 0008, whose names can be found in the

15 register, the NGO register presented by Witness 0031, it appears that the
16  information regarding those two witnesses was totally untrue, that these
17 were two clear examples where the Prosecutor tried to use it as evidence
18 but it was sufficient to prove the absence of reliability of these very

19  documents.

20 In addition, and I should like to add that the Defence has shown

21 that in presenting Witness D0023, that there was a widely common practice
22 in the population given -- given the impact of the conflict, to introduce
23 themselves falsely as former soldiers in order to benefit from financial

24  aid and other benefits given to former soldiers, and this is something

25 that the Office of the Prosecutor must be aware of, and therefore, it
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1 made it all the more essential to verify the information to be found in

2 the documents of these NGOs, and yet the Prosecutor did not do that.

3 Therefore, the Defence's position is to state that the Prosecutor

4 cannot consider having made the demonstration beyond all reasonable doubt
5 that there was indeed -- that there were indeed children under the age of
6 15 in the UPC and the FPLC without providing adequate evidence, and I
7  think it is quite clear that he has failed to do so, and we ask that the

8 Chamber draw the necessary consequences.

9 Thank you very much, sir.

10 PRESIDING JUDGE FULFORD: Quite remarkable accuracy in relation
11  to timing, Maitre Mabille.

12 Two matters of detail only. The first is -- don't go back or

13 attempt to go to the transcript, but for anybody who's interested, I'm

14  afraid in the English, rather than the French, it's page 12, starting at

15 line 18. In reference to Witness 0297, you suggested that he had been

16  benefitted from people close to President Kabila and avoided prison in
17  relation to events that occurred a few days ago.

18 Now, Maitre Mabille, I think we need to be careful that the

19 Chamber is only, as far as evidence is concerned, is only being asked to
20 take into consideration facts that are actually before us in the sense

21 that they have been introduced into the trial record. So the short

22 questionis: Are those events that you rely on in relation to 0297 part

23 of the trial record? They may well be, but I was nervous because it's

24  something that you refer to as having happened a few days ago and the
25 evidence closed more than a few days ago.
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1 MS. MABILLE: (Interpretation) I'm sorry, your Honour. I

2 Dbelieve that this element is in the trial record and the observations

3 2784, which was filed as an annex by the Registry.

4 PRESIDING JUDGE FULFORD: Fine. Well, let's -- let's be careful

5 about this, Maitre Mabille. The evidence, the evidence in the case,

6 closed some time ago. Now, it may be that the Registry has made a filing
7 inrelation to something that occurred after the evidence closed, but

8 that doesn't form part of the body of evidence that we are going to bear

9 inmind in trying this case. The evidence in the case are the witnesses

10  we've heard and the various documents that have been admitted from the
11 bar table and which have received EVD numbers. I suspect you would
12 complain very strongly if we were to start considering other extraneous
13 material that may one -- that may at one time or another have been filed
14 with the court.

15 Now, I don't know whether you want to spend a moment talking with
16  Mr. Biju-Duval and Mr. Desalliers about it, but I think this may be a

17 dangerous path for all of us, including you.

18 MS. MABILLE: (Interpretation) Yes, indeed, your Honour, and I

19 admit that I was thinking a bit too fast, because I thought that since
20 those observations have been filed I could use that information, but I
21  fully agree with your analysis, and I withdraw that aspect.
22 PRESIDING JUDGE FULFORD: I'm glad I have been right for once,
23 Maitre Mabille. I think, then, the same point applies in relation to -
24  this is again for those who are interested - the English transcript
25 page 13, line 1, when you've referred to -- I mean, I think the way you

Case No. ICC-01/04-01/06 Friday, 26 August 2011



ICC-01/04-01/06-T-357-ENG ET WT 26-08-2010 24/50 SZ T

Defence Closing Statements (Open Session) Page 24

1 putitis the interesting or suspicious circumstances of the arrest of
Witnesses 0006 and 0007. I think, again, those are matters which have

not formed part of the evidence that we've heard.
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I think Ms. Buteau has just agreed.

(Defence counsel confer)

MS. MABILLE: (Interpretation) Unfortunately, your Honour, I
believe that you are once again correct and that I am wrong once again.

PRESIDING JUDGE FULFORD: Well, I'll be quiet now,
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Maitre Mabille, otherwise my head will get far too big. Thank you very
10 much indeed.

11 We will therefore take a break. Thank you very much for your

12 submissions, and we will sit again at 10 to 4.00, when we will hear from

13 Maitre Biju-Duval. Thank you all very much.

14 COURT USHER: All rise.

15 Recess taken at 3.32 p.m.

16 On resuming at 3.52 p.m.

17 (Open session)

18 COURT USHER: All rise. Please be seated.

19 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

20 MR. BIJU-DUVAL: (Interpretation) Thank you, your Honour.
21 Mr. President, your Honours, I will now turn to the issue of

22 criminal responsibility that the Prosecutor claims to attribute to
23 Thomas Lubanga. This is both a legal and factual issue. We are going to
24  examine each of the issues, the issue of the common plan, the role that

25  the Prosecutor ascribes to Thomas Lubanga in that common plan, his
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1 alleged contribution to recruitment policies, and we will prove that
Lubanga never played the role that he is alleged to have played. On the

contrary, we are going to prove that he has never stopped trying to
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prevent children from running the risks that they would run by being
enlisted. Each of the issues will be addressed in detail, but before

that, we have to wonder about the choices of the Prosecutor regarding the
very foundation of the accusations made against Thomas Lubanga, that is,

the theory of criminal co-perpetration. We need to ask questions about
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the choices made by the Prosecutor in the exercise of his power to

10 prosecute.

11 We are faced with a judicial paradox. There is the notion of

12 criminal co-perpetration, that is, crimes committed by several

13 principals. Thomas Lubanga is the only one who has been accused. The
14  other alleged co-perpetrators have been named by the Prosecutor,

15 including Floribert Kisembo, the Chief of Staff of the FPLC, the armed

16  wing. He started the armed rebellion, and together with Chef Kahwa, he
17  is the one who started the recruitment and training of the armed force

18 that would become the FPLC in September 2002. He was the one who led the
19  military uprising that led to the conquering of Bunia in 2002. He was

20 the Chief of Staff of the FPLC during the entire period of the

21 indictment. He was the person directly responsible for the military wing
22 of this organisation and particularly the composition of the armed wing.
23 Nevertheless, Thomas Lubanga is the only accused, the only target of the
24  Prosecution. No proceedings have ever been initiated against

25 Floribert Kisembo, and why is that? In answer to that question, the
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1  Prosecutor has never actually said anything. And this silence, this

2 paradox, casts serious doubt on the impartiality of the Prosecution.

3 Floribert Kisembo was not spared because the Prosecutor considers

4 him as innocent. He's actually presented as a co-perpetrator and one of

5 the principal perpetrators. He was not in flight. He was not beyond

6 reach. Until he was assassinated last month, he was present in Kinshasa,
7 and the Prosecutor actually met with and interviewed him without any

8 difficulty.

9 And so why was he not prosecuted? The answer is simple. Because
10  contrary to the political opponent Thomas Lubanga, Floribert Kisembo
11 pledged allegiance to President Kabila. At the time that Lubanga opposed
12 the regime, Kisembo was promoted to the rank of general in the Congolese
13 army. He was not prosecuted by the Prosecutor of the ICC because, once
14 again, the Congolese government tried to interfere with all its weight in
15 thejudicial process. The Congolese government tried by all means to

16  impose its will on the Prosecutor of the International Criminal Court,

17 and it is within this context that you have to assess the criminal

18 responsibility of Thomas Lubanga.

19 Now, what about the issue of the responsibility of

20 Thomas Lubanga? What is the theory of the Prosecutor? The Prosecutor
21  claims that as early as 2000, Thomas Lubanga was the leader of a

22 political military organisation responsible for the recruitment of

23  children throughout Ituri. The Prosecution claims that Thomas Lubanga
24  constituted and led the rebel force that took over Bunia in

25 September 2002, and he claims that after having attained the leadership
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1 position in 2002, Thomas Lubanga continued his military activities and

2 imposed the systematic enlistment of the children of Ituri irrespective

3 of their ages.

4 This alleged background is, in fact, an invention without any

5 relation to reality. The Defence has filed documents proving that that

6 account is wrong. I will not revisit the details, because the Court does

7 not have to write the history of the peoples, and your Chamber does not

8 have to decide on issues that happened prior to September 2002. The

9 scope of the charges are limited. The Pre-Trial Chamber was of the

10  opinion that no charge could be upheld against Thomas Lubanga before the
11  beginning of the month of September 2002. The Pre-Trial Chamber fixed
12 the beginning of the period of the indictment in early September 2002.

13 From a legal and factual point of view, it is exclusively from

14  that point that the issue of his responsibility arises in his capacity as

15 president of the UPC. But the events between -- that happened during the
16  period of the indictment, before that period of indictment, are extremely
17 important in understanding what happened later and to understand his
18 responsibility after September 2002 and during the months that followed.
19 And why is this? Because it was from June to August 2002 that the armed
20 force that would become the FPLC in September was created. It was in

21 August 2002 that that armed force took over power in Bunia by driving out
22 the RDC government.

23 There is one simple question which arises: Did Thomas Lubanga

24  personally contribute to the organisation and leadership of the armed

25 force that took over control of Bunia in August 2002, yes or no? The

Case No. ICC-01/04-01/06 Friday, 26 August 2011



ICC-01/04-01/06-T-357-ENG ET WT 26-08-2010 28/50 SZ T

Defence Closing Statements (Open Session) Page 28

1 answer is no, for obvious reasons. Prosecution witnesses themselves have
stated this, particularly Witness 0041. To begin with, Thomas Lubanga

was not in Ituri. As from April 2002 he was in Uganda, and then he was
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in prison in Kinshasa. He returned to Bunia only on the 29th of August,

2002, so it was impossible for him to have taken part in those events.
Secondly, the principal actors of that rebellion are known,

Floribert Kisembo, Chef Kahwa, Kasangaki, Tchaligonza. They were in the

tield during the months of June to August 2002, and they acted under the
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leadership of Chef Kahwa. They recruited members of the civilian

10  population and trained them in the Mandro training centre. They took

11  over control of Bunia later on.

12 Whatever the history of Ituri and Congo, whatever the claims of

13  the various stakeholders, one thing is certain, Thomas Lubanga was not

14 involved in the creation of the armed force that acknowledged him as

15 president at the beginning of September 2002. This is a certainty that

16  is unimpeachable. This is a fact that was upheld, and quite correctly

17 so, by the Pre-Trial Chamber in order to set the beginning of the period

18  of indictment. And what conclusions should we draw from this? There are
19  two main conclusions.

20 First of all, the leaders of the rebellion which acted between

21 June and August 2002 did not need Thomas Lubanga to persuade the civilian
22 population to support their uprising and to participate in their

23 struggle. They did not need him to recruit the men that they needed to

24  fill their ranks. They did not need him to train these people in Mandro

25 and send them into combat.
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1 Secondly, they did not need him to procure weapons or to carry

2 out military operations. They did not need him to take over power in

3 Bunia and in Ituri.

4 These realities are crucial to understand that the activities of

Thomas Lubanga as president of the movement as from September 2002 never
constituted a contribution to the creation of an armed force without
which the FPLC would not have existed or carried out operations. Why

would Bosco Ntaganda have needed Thomas Lubanga to set up a military
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force before September 2002, whereas from June to August 2002, they were
10  able to recruit and train the soldiers they needed without his

11  assistance. Quite evidently, they did not need him for that, and they

12 did not call on him to assist them continue with their military

13 activities.

14 However, they needed him for something else. They needed him to
15 play a role that they themselves could not play. They needed him to play
16 arole in the political activities that were taking place in the DRC at

17  that time and to participate in the major national and international

18 stakes as part of the Congolese political transition.

19 These rebel soldiers needed to be represented by a political

20 leader that they trusted. They did not need him to recruit soldiers and

21 gointo war, but they needed him to try to restore peace in Ituri. So

22 these were the major political missions that were assigned to

23 Thomas Lubanga. It was for that reason that Kisembo and Ntaganda needed
24 him, and that is why after a period of reticence they raised him to the

25 leadership of their movement in September 2002.
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1 Before we even go into the details of the facts during the period

2 of the indictment, it is possible to fully realise that Thomas Lubanga

3 played no role in the recruitment and use of FPLC soldiers between

4  September 2002 and August 2003, for the simple reason that the soldiers

5 who appointed him as leader did not need him.

6 Now, what was the role of Thomas Lubanga as from September 2002?
7 He was appointed president of the FPLC, and pursuant to the Statute, he
8 also became the Commander-in-Chief of the FPLC.

9 The Defence does not challenge the fact that he was the political

10 representative of that movement. The fact that the chief -- head of

11 government is de jure the Commander-in-Chief of the army is common
12 knowledge. All the heads of State occupy this position, but they are not
13 liable to crimes committed by soldiers.

14 Now, what was the responsibility that was assigned to him? The

15 Prosecutor claims that Thomas Lubanga issued orders for the massive

16  recruitment of combatants irrespective of their age. From a point of

17 view of law, when you look at the confirmation of charges, the accused is
18 not prosecuted for that. He is not being prosecuted for having issued

19  orders to recruit. The responsibility for issuing orders is provided for

20 under Article 25(3)(b), and this Article was not upheld by the Pre-Trial
21 Chamber for an obvious reason, and that is because those orders, those
22 instructions, never existed.

23 What would be the orders? Who were the orders issued to? Where
24  is the evidence? The Prosecution does not provide any concrete answers
25 to those questions.
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1 In reality, no orders were issued by the accused relating to the

2 recruitment and training of soldiers, and this is simply because

3 Thomas Lubanga did not intervene in military affairs either with regard
4  to recruitment or military operations.

There is a document of the Prosecutor that provides evidence of
this. It is the communication logbook of the UPC up to March 2003. Out
of more than 140 messages, only a single one comes from the Presidency

and does not relate to military operations. An analysis of this
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extremely crucial document proves that Floribert Kisembo and

10 Bosco Ntaganda alone exercised all powers over the soldiers under their
11 command. There is no trace of any order issued by Thomas Lubanga for
12 recruitment. That was not his responsibility unless it related to

13 protecting the civilian population against possible excesses related to

14  prevailing circumstances or unless it was necessary to intervene to limit
15 the powers of the soldiers. And in a short while we will show that the
16  only instructions issued by Thomas Lubanga to the military leaders

17 concerned the prohibition of the recruitment of minors and their

18  demobilisation.

19 Now, there is another question. If he did not issue military

20 orders, maybe he issued orders directly to the civilian population. The
21 Prosecutor and the Legal Representatives claim that he addressed himself
22 directly to the civilian population to induce them to hand over the

23 village children. On this issue, the Chamber can make its determination
24  based on the available materials and not on statements made seven or

25 eight years after the facts.
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1 There is video footage and speeches of Lubanga which are in the

2 trial record. They have been reviewed here, and at no point did Lubanga
3 issue any orders relating to the recruitment of minors. His speeches are

4 political, and he tries to convince the civilian population to support

his movement. These were the speeches of a political leader who reminded
the population that they could only count on themselves to ensure their
survival. Atno time did Thomas Lubanga directly and personally

intervene in the planning and implementation of recruitment drives.
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Now, if he did not intervene directly, did he intervene

10  indirectly through the military leadership? If he cannot be accused of
11  what he himself did, can he be asked to bear responsibility for the acts
12 perpetrated by the FPLC commanders?

13 The Prosecutor claims that the responsibility of the accused is

14 based on the fact that he exercised effective control on the FPLC

15 commanders responsible for recruitment.

16 There is a legal impediment here. This type of responsibility

17 under Article 28 of the Statute was not upheld by the Pre-Trial Chamber,
18 and on the procedural front, Thomas Lubanga is not accused of having
19  perpetrated crimes through other people. So that theory is inadmissible
20 from alegal point of view.

21 What about the facts? The key concept of this type of

22 responsibility is effective control. Did Thomas Lubanga have the

23 effective power to impose his will on the military hierarchy? Of course,
24  according to the Statute he was the Commander-in-Chief. Of course, he

25 could issue instructions, he could ask for reports, but the trial has
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1 shown that in reality, he did not have the effective power to impose his
will on the military leadership.

The crisis of the 6th of March, 2003, clearly illustrates this

B~ W N

fact, and this is reported by two Prosecution witnesses. The military
leadership wanted to launch an offensive against Ugandan troops. The
accused person opposed this decision, but the general staff of the FPLC
imposed its decision, and Thomas Lubanga only was able to forewarn

certain people about the danger. So the situation is clear. When there
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are differences, it is the military leadership that imposes their

10  decisions on the politicians. And when the situation became untenable,

11  they broke with Thomas Lubanga. They created their own movements. There
12 was Kahwa, Kakwavu, Tchaligonza, and others. The main military leaders
13 of the FPLC, the founding fathers of the FPLC, broke with Thomas Lubanga
14  and set themselves up with their own troops by creating their own

15 movements.

16 The last stage of this disintegration process was the defection

17  of the Chief of Staff himself, Floribert Kisembo, who, in December 2003,

18 attempted to overthrow Thomas Lubanga and take his place at the head of
19 the movement. How, then, can we talk about effective control? The

20 soldiers followed the wishes of the accused only if they agreed. If they

21 did not agree, they took contrary action. So this is clearly not a

22 situation of effective control.

23 Now, if he cannot be accused of having issued orders, if it is

24 not proven that he had effective control, then what can Thomas Lubanga be

25 accused of? In that case, the situation becomes confusing. Based on the
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1  filings of the OTP, he was accused of having created circumstances or

2 conditions that were conducive to the perpetration of crimes. He was

3 accused of creating the risks for children being enlisted.

4 Concretely, what is this all about? Basically, he's being

5 accused of having taken over the leadership of a political military

6 movement with an armed wing and of having neglected the risk that

7  children under the age of 15 could have been enlisted into that movement.
8 Now, is that accusation founded? Your Honours, for a period of

9 months the civilian population of Ituri, and particularly the Hemas, were
10  the victims of systematic violence perpetrated by the powers that be in

11  Bunia. InJune to August 2002, the uprising began. And in

12 September 2002, did the accused have the right to assume leadership of
13  the rebels who had taken over control of Bunia in August 2002, yes or no?
14  Did he have the right to take the risk to act, to take over political

15 responsibility for the rebellion which had risen up to chase out the

16  cruel leaders? Was it necessary to allow the free rein of those who had

17  perpetrated violence and created chaos in Ituri? Was it necessary for

18  him to simply close his eyes and bury his head in the sand? This was a
19  possible solution. That was the solution that was adopted by the

20 United Nations who hid behind their armoured vehicles and allowed

21 everything to continue. That was not the choice of Thomas Lubanga. He
22 was appointed leader by the rebel soldiers but also by the civilian

23  population that expected peace and stability from him. He accepted to
24  become the political leader of that army that needed to be organised and
25 regulated. He accepted that that army should play its role in the -- in
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—

the restoration of peace.
This choice was not without risk. Soldiers are soldiers. When

soldiers are confronted with the situation of war and massacres, there is
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arisk. Young children were being enlisted, and they themselves also
wanted to play a role in at that rebellion.

Now, was there a risk that children under the age of 15 would
successfully attempt to enlist themselves in the FPLC? Is there anyone

who can say that the risk was nonexistent? No one, of course. That risk

O 0 NN O Gl

has always existed in all the movements born from revolution against

10  tyranny, massacres, and looting.

11 Now, is it a crime to take over leadership of a people that rise

12 up and carry weapons against an oppressor? Is it a crime to face up to

13 the chaos that has been organised? Is it a crime to organise a

14  resistance? Isitillegal? Of course not. In such circumstances, only

15 cowardice is criminal.

16 Thomas Lubanga for his part chose to act. He was carried to the

17  leadership of the UPC/RP in September 2002, and he had to face up to

18 numerous challenges. Massacres were continuing and there was the Ugandan
19 intervention, but amongst all the serious problems, there was the problem
20 of minors bearing weapons in Ituri. As soon as he took over power,

21 Thomas Lubanga faced up to those challenges. He took up the challenge of
22 the Ugandan occupation and demanded the departure of those troops. And
23  this led to the defeat of the 6th of March, 2003. But challenging Uganda

24  was also challenging the United Nations and MONUC, because it was the

25 United Nations that authorised Uganda to manage the chaos that had been
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1 created and made worse. MONUC and the United States did not forgive the
accused for trying to intervene in this arrangement between major powers.

Thomas Lubanga took up the challenge of peace. He organised
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meetings in Bunia, in the villages and everywhere to try and reconcile
the communities. He also took up the challenge of the enlistment of
minors in the armed forces that were operational in Ituri.

He was accused of carrying out a policy to recruit minors. The

trial, on the contrary, has shown that Thomas Lubanga did not stop

O 0 NN o Gl

fighting against this danger that threatened the population.

10 Some legal facts: To begin with, the criminal responsibility of

11  the accused implies a demonstration that the accused was aware that his
12 conduct in the normal course of events would necessarily have led to the
13  enlistment of children under the age of 15. In the confirmation of

14  charges decision in the Bemba case, Trial Chamber III clearly underscored
15 what was meant by the expression "in the normal course of events." This
16  means that the crime has to appear to be the virtually certain

17 consequence of the conduct of the accused. It is not asking questions

18  about the possible existence of a risk. The idea is to prove that except

19  for exceptional or unpredictable circumstances, the conduct of the

20 accused must logically lead to the perpetration of the crime. And in the
21 Katanga and Ngudjolo trial, Pre-Trial Chamber II also refused to consider
22 the possibility of dolus eventualis. Secondly, it is also necessary to

23  prove that the accused was aware that a crime was a necessary consequence
24 of his conduct and that he accepted and tolerated the emergence of this

25 consequence.
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1 Now, what is the case in the Lubanga trial? Evidence was adduced

2 to the effect that the accused himself did everything possible to prevent

3 those crimes and to prevent the risk of the enlistment of minors. Far

4 from accepting the enlistment of children under the age of 15 or to

5 encourage it, he prohibited it. He issued measures and asked that they

6 be implemented. He demanded reports.

7 The Defence relies not only on testimonies to demonstrate this,

8 but mainly on contemporaneous documents whose authenticity has never been
9 challenged.

10 First of all, there is the letter of the 21st of October, 2002,

11 addressed by Thomas Lubanga to the military Chief of Staff, and I quote:
12 "Mr. Commander, recently, contrary to our ideology, there is a

13 practice of the enlistment of both female and male minors in order to

14  fill the ranks of soldiers at the front. With regard to our armed wing,

15 abbreviated FPLC, I strictly prohibit this practice which is contrary to

16  our activities with the NGO SOS Grand Lacs within the framework of the
17 demobilisation of child soldiers. I attach great importance to the

18 implementation of this order. Istrictly prohibit this practice."

19 So that rule was laid down and clearly and unequivocally as early
20 as the 30th of October, 2002. This presidential order was relayed by the
21 military Chief of Staff to all FPLC commanders.

22 There is another document, and I quote:

23 "From now, you have to disarm over a period of two weeks all

24  children, that is, under the age of 18, and even in the self-defence

25 forces. We await your reports latest 15th of November, 2002."
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1 This document confirms the will to impede the enlistment of

2 minors which is not limited to the FPLC but also to the village

3 self-defence forces.

4 The rule was laid down, but was it known? Was it applied?

Witness 0055, a Prosecution witness, confirms the existence of enrollment
registers within the FPLC, enrollment registers in which the age of the
recruits had to be mentioned. And if the age had to be mentioned, as

Witness 0055 stated, this was not by chance. This was because that was
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the rule. The existence of such registers is of capital importance, and

10 so one question comes to mind: Where are those registers today? Why is
11 it that the Prosecutor, who obtained from MONUC some of the military
12 archives, does not have any of those registers?

13 We know that the United Nations and MONUC, through successive
14  raids, collected all the archives of the UPC/RP. Why is it, therefore,

15 that the Prosecutor did not have access to such registers? How can we

16  explain the fact that the Prosecutor never really tried to get access to

17 those registers?

18 This rule of the prohibition of the enrollment of minors, was it

19 respected all the time, everywhere, by all FPLC commanders? How can we
20 know about this? It is not up to the Defence to provide such evidence,

21  and it is evidence which is impossible to obtain for obvious reasons.

22 What is certain, however, is that that rule was effectively laid down

23  even though its implementation was undermined by certain practical

24  difficulties and reticence.

25 What was supposed to be the attitude of the commanders when they
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1 had to deal with certain young people who were really and truly

2 determined to enroll themselves regardless of their age?

3 This situation is not an invention by the Defence team. It is

4 not something we are inventing. It was a key witness of the Prosecutor

5 who told us about this. I'm referring to Witness 0055, and that witness,

6  Witness 0055, told us that the commanders had to chase them away. Did
7  all the commanders act in this manner? We do not know. We can easily

8 imagine that certain -- some of them did not apply the rule and that some
9 minors below the age of 18 were enrolled. The Defence does not challenge
10  the presence of minors below the age 18 within the ranks of the FPLC, but
11  whether any of them were below the age of 15, proof of this has not been
12 provided.

13 However, the rule indeed existed. A rule solemnly defined by the

14  accused himself. That is the very first one of our certainties. And

15 thatis not all. We have evidence that the accused, who defined this

16  rule, used his authority, he used his effective authority to try to

17  ensure its enforcement. What powers am I talking about? What authority?
18  The powers he had as a political leader. The power to ask the military

19  to be accountable, to request them to submit reports. That's what he

20 could do. The power, as well, to organise discussion with civilian

21  auto- or self-defence groups. Lastly, the power to discuss with those

22 who were indeed under his control. Not soldiers but members of the

23 civilian executive of the UPC/RP, national secretaries, and authorities

24  of the civilian administration.

25 Let me sum up these three points again. First of all, he had to
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1 hold soldiers accountable. It goes without saying that the accused,

2 Thomas Lubanga, was aware that the enforcement of this rule was certainly
3 going to come up against difficulties. The documents we have at our

4 disposal show that he was worried about this, and he asked the Chief of

5 Staff to submit a report on this subject.

6 First document, 27 January 2003, and I quote:

7 "After my letter of 21 October 2002, through which I formally

8 prohibited enrollment into the army of the FPLC of children below the age
9 of 18, I am requesting you to forward to me within the shortest time

10  possible a detailed report on this matter, a matter which is of utmost

11 importance to me. Please do comply."

12 That report arrived late, on the 16th of February, 2003, and it

13 was addressed to the security officer, and I quote:

14 "Following the meeting that you held with the general staff on

15 8 February at the behest of the president of the UPC relating to the

16  disarmament of children (Instructions of 21 October 2002 and the letter
17 of 27 January 2003):

18 "1. The instruction were is indeed relayed to all our units.

19 "2. Our units met with fierce opposition from officers of

20 self-defence groups with respect to demobilising and disarming children
21  in their groups.

22 "3. We are asking you and proposing -- we are asking you to

23  propose another solution because we do not know what to do."

24 That is what we find in the internal and confidential documents

25 of the UPC/RP, 27 January 2003, a request for a detailed report.
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1 8 February 2003, a meeting of the general staff with the general

2 security officer, and I quote:

3 "At the behest or following the concern of the president of the

4 UPC as regards the disarmament of children."

The meeting of 8 February 2003, the report was requested by
Thomas Lubanga or had been requested since 27 January 2003. Time went
by. The report did not arrive. And this was not by chance. It was not

an accident that on 12 February 2003, Thomas Lubanga went to the nearest
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training centre, that is the Rwampara training centre. That visit to

10 Rwampara, the visit of 12 February 2003, has become the highlight of the
11  Prosecutor's evidence.

12 Thomas Lubanga went there in uniform, and the Prosecutor

13 concludes, therefore, that he had absolute authority over the FPLC. May
14 I point out that that footage shows Mr. Bosco Ntaganda, the assistant

15  Chief of Staff and commander of operations, wearing civilian clothes. He
16  was dressed in beautiful purple. What should we conclude from that?

17 This is not serious.

18 Above all, yesterday on three occasions, on three occasions, I

19 say, Ms. Bensouda, followed by Mr. Sachdeva, as well as Ms. Struyven,
20 strongly advanced a new argument. They claimed that in his speech to the
21 recruits, Thomas Lubanga allegedly said, and I quote: "This is the

22 second time I am coming." And the Prosecutor concluded yesterday,

23  therefore, that Thomas Lubanga, military leader, regularly visited his

24  troops since September 2002 and that he knew these troops perfectly well.

25 Your Honours, that is false. That is false.
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1 What did Thomas Lubanga say precisely? Here is the full

2 quotation of what he said and not the misquoted statement which the

3 Prosecutor gave by eliminating the first sentences. Let me quote what

4 Thomas Lubanga said:

5 "This is the first time, I believe, that I am coming here to

6 Rwampara. The first time I came when I was imprisoned because of the

7 UPC. I don't know the house in which I was detained. I think it was one

8 of these houses here. This one. The Ugandans arrested me and brought me
9 here to Rwampara, and today is the second time that I am coming here."

10 This is to say that Thomas Lubanga is -- was reminding them that

11  the first time he came there, he came as a detainee imprisoned by the

12 Ugandans in September 2000 as confirmed by the expert Mr. Prunier. On
13 12 February 2003, that was the first time since September 2002 that

14 Thomas Lubanga was going to the Rwampara training centre as confirmed by
15  Witness 0030. This was not his second visit. This was not the second

16 time, as the Prosecutor claims.

17 This is to say that the Prosecutor yesterday deliberately

18  misrepresented the statement of Mr. Thomas Lubanga in order to underpin
19  his argument. The Prosecutor deliberately altered or misrepresented

20 evidence and thus put into Mr. Lubanga's mouth words which he did not
21 state. These are the methods which are being employed in order to secure
22 atall costs the conviction of Mr. Lubanga. Is this how the Prosecutor

23  is going to fulfil his obligations of loyalty and impartiality in the

24  quest for the truth?

25 Now, let's come back to Rwampara. Thomas Lubanga had been
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1 president of the UPC/RP for six months, and yet it was the first time
that he was going to the Rwampara centre. Six months later, how can we

therefore place him at the centre of the military hierarchy? Above all,
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what did he see in Rwampara? Who did he see in Rwampara? Here we find
the difficulties, the impossibilities which have been mentioned with
respect to the determination of age.

Everyone can have an impression. Impressions are variable.

They're uncertain, and they're changing, but we received an interesting

O 0 NN O Gl

opinion, an opinion expressed by Witness 0055, a Prosecution witness.

10 According to him, most of the recruits present at the Rwampara training
11  centre were of "military age." However, Thomas Lubanga also saw

12 students -- recruits who apparently were below the age of 18. What does
13 that prove? That proves that on the 12th of February, 2003, after a

14 meeting had been held on the 8th of February on the issue of

15 demobilisation of minors, while he was still waiting for the report which
16  he had requested of the Chief of Staff, Thomas Lubanga, without waiting
17  for that report which was not coming, decided to go personally for the
18  first time to the closest training centre. Since the report was not

19  coming he went there to verify things for himself, and he noticed that,

20 indeed, among the recruits there were recruits who apparently were below
21 the age of 18.

22 Now, what did he do? What did he do when he returned to his

23 residence? We know one thing at least, because a document so attests.
24 On that same day, the national secretary for education revived the

25 programme on the demobilisation of minors within the framework of the
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1 international DDRRR programme. Finally the report on 16 February 2003.
2 Iread it out to you. It's very brief, and it underscored the
3 difficulties encountered in demobilising children who were enrolled in
4  self-defence groups.

5 The demobilisation of minors in self-defence groups. On this

6 point, Thomas Lubanga, in his place, that is, in his residence in Bunia,

7  tried through consultation to provide an efficient and lasting solution.

8 Once more, we have the minutes of a meeting that was held on the 25th of
9 February, 2003, between the delegates of self-defence groups and

10  President Lubanga, and I am going to quote from those minutes. I quote:
11 "As concerns demobilisation and the disarmament of our
12 self-defence committee, we have noticed that the time is not appropriate,
13 because attacks keep coming, and it is not possible for us to disarm,

14  because without weapons we cannot leave. And very often soldiers come
15 late, when the Lendu combatants have already caused damage (burn our
16  houses, kill people, and pillage our property). Although the president
17  is insisting, we would like the soldiers to push back the Lendu
18 combatants before we disarm. Otherwise, we'll not be able to defend
19  ourselves.

20 "Finally, and after close consultation, we have decided that the

21  FPLC should not disarm us but that the children -- that children should

22 hand over their weapons to adults. The president has requested, has

23  stated that he does not want children to start going to the front line,

24 and we have accepted that."

25 That is it. Thomas Lubanga, on the 25th of February, formally
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—

prohibited the use of children.
Now we have the executive secretary, the national secretaries who

met every week, usually under the chairmanship of Thomas Lubanga, to
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discuss burning issues, and who prepared minutes of their meetings.
Witnesses D0011 and 0019 did confirm that concrete measures,

concrete demobilisation measures were taken, and even Prosecution

witnesses, even though they minimise the import of these measures, do

acknowledge that they existed.
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End of February 2003, on the 6th of March, 2003, Ugandan troops

10 chased the UPC/RP out of Bunia, and so a period started during which
11 Thomas Lubanga was forced to flee, and he no longer played any role in
12 the events that were taking place in Ituri. It wasn't until the 29th of

13 May, 2003, that he returned to Bunia.

14 From 1 June 2003, Thomas Lubanga issued a decree ordering once
15 more the demobilisation of minors below the age of 18. Why did he issue
16 anew decree? Because he had a new situation. Because the chaos which
17  followed the departure of the Ugandans in May 2003 created the

18  re-recruitment of minors in Ituri. The next day after he returned,

19 Thomas Lubanga solemnly reiterated the order that minors should be

20 demobilised, and he took the necessary measures to ensure the

21 implementation of that decree. On that point as well, the Defence is not
22 only relying on testimonies. The Defence is relying essentially on the

23 internal documents which come from the archives of UPC/RP.

24 What documents am I talking about? On 3 June 2003, the national

25 secretary at the presidency in charge of monitoring military issues
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1 notified the Chief of Staff of that decree and stated, and I quote:
"Please disseminate the contents of this decree to all our

positions for effective enforcement."
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Another document, another evidence, on 5 June 2003, the Chief of
Staff signed a circular destined to all brigade commanders of the FPLC,
requesting them, and I quote:

"To demobilise all soldiers within their ranks aged below 18

following the ordinary or normal procedure."
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Yet another document and another exhibit, meeting of the

10  16th of June, 2003, which was held between the Chief of Staff and the

11 commanders of the major units. What do we read in the minutes of that
12 meeting? Let me quote.

13 "Child soldiers also have to be demobilised. Wherever you find

14  them, bring them or take them to the NGOs."

15 The minutes also talk about a question which was raised by the

16  soldiers who were attending, and I quote:

17 "Question: The same applies to child soldiers. The president

18 has signed a demobilisation decree and you are ordering us to demobilise
19 them from our units, whereas we do not have them within our ranks since
20 the prohibition that was issued at the beginning of the FPLC. How

21  therefore does this decree concern us?"

22 The minutes mention the following answer, and I quote:

23 "For the few child soldiers whom we find in town, we have to work
24  with them or handle them as we handled the self-defence militias on the

25 field. The decree should be disseminated and we have to make sure it is

Case No. ICC-01/04-01/06 Friday, 26 August 2011



|CC-01/04-01/06-T-357-ENG ET WT 26-08-201047/50 SZ T

Defence Closing Statements (Open Session) Page 47

1 enforced. That is the argument presented by the president and which we
have adopted. That is the argument presented by the president and we

have adopted it."
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Everything said in that sentence, the willingness of the
president and the fact that enforcement depends on the willingness of the
hierarchy, that is the situation.

How can we, therefore, reasonably accuse Thomas Lubanga of having

accepted, of having tolerated, of having ordered the enrollment of child
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soldiers? And the Prosecution argument becomes paradoxical. Namely,
10 nothing is false but everything is false, and that is because the

11  authenticity of this document is not challenged. But everything is false
12 for the Prosecutor because this document, according to him, was prepared
13 with a view to -- for public relations purposes. That argument is not

14 serious.

15 The Prosecution has to prove that this document should have been
16 effectively used for public relations purposes. None of these documents
17 were disclosed. So what are we talking about here and how can we say
18  that these documents are false? Our witnesses have demonstrated,

19 Witnesses 0019 -- or, rather, 0011 and 0019 stated that after this decree

20 issued, measures were taken and executed.

21 So there is no reason to believe that these documents were a

22 sham. The manipulation was not orchestrated by Thomas Lubanga.

23 There I rest my case. Everything is said. No document, no word

24 can be attributed to Thomas Lubanga which proves that he is responsible

25 for the crimes with which he is charged. On the contrary, through his
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1 actions and his rhetoric, he has never stopped trying to impede the
perpetration of the crimes with which he is charged. This has been

proven by all forms of evidence tendered.
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We cannot condemn or convict this individual who has always stood
in the way of the enrollment of children. We cannot condemn someone who,
whenever possible, he has taken or adopted measures to ensure that this
prohibition was indeed in force. This would be contrary to the facts and

contrary to the law, and that is why, your Honours, we, with confidence,
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request you or appeal to you to acquit Mr. Thomas Lubanga.

10 Thank you.

11 PRESIDING JUDGE FULFORD: Well, thank you very much indeed,
12 Mr. Biju-Duval.

13 Mzr. Lubanga, we understand that you wish to make a short unsworn
14 statement, and if that is correct, now is the opportunity for you to do

15  so.

16 MR. LUBANGA DYILO: (Interpretation) Thank you, your Honour, for
17 giving me the floor.

18 Your Honours, I am taking the floor at this stage in the

19  proceedings not because I want to present any arguments or to give a

20 superfluous pleading after the final conclusions which have been tendered
21 by my counsel. I would like to express to you the feelings I have at the

22 end of this trial.

23 Throughout the course of this trial before this august Chamber,

24 it has been impossible for me to recognise myself within the context of

25 the actions ascribed to me and the intentions attributed to me. Itis
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1 true that what happened within the tragic context of Ituri from
September 2002 to June 2003 is that I, with the consent of other

citizens, assumed certain responsibilities. I did so only with a view to
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combatting the inhumane treatment to which all Congpolese citizens in
Ituri were subjected. I did so only with a view to trying to save what
is dearest to every man, to every human, namely life, and I did this
within a spirit of reconciliation.

I accepted those responsibilities, and I assumed them, bearing in
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mind the convictions and the noble values that had been inculcated in me
10  all through my education which fashioned my personality. It was only

11  those convictions and those values which have always guided me in all the
12 actions which I implemented at that point in time, during that period,

13 and in particular, with respect to the actions which I undertook against

14  the recruitment of minors.

15 Today I defer to the wisdom of your august Court. I appeal to

16  you, your Honours, to understand that all through the terrible moments
17 which we experienced in Ituri in 2002 and 2003, I never had the feeling

18 that I failed or did not act consistently with the values I talked about.

19 Thank you for your kind attention.
20 PRESIDING JUDGE FULFORD: Thank you very much, Mr. Lubanga.
21 Two words of thanks. First of all to the stenographers and

22 interpreters whose assistance over the last two days has been little
23 short of heroic. You have performed magnificently and thank you very
24 much indeed.

25 Secondly, not only to counsel for the huge contribution that you
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1 have made by these submissions, they have been extremely useful for the
Chamber, but also to those who have not spoken, who have undoubtedly

assisted in those submissions. So it is not only the advocates but those
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working in the rooms late at night, no doubt, outside of this courtroom.
And although it is unfair to single out any member of the bar, given the
immense contribution that he has made during the course of the trial,
Mr. Desalliers, bad luck that you weren't one of the advocates on this

occasion. I'm sure another trial will rectify that in the near future.
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This brings to a close this part of the trial. It goes without

10  saying that it clearly leads now to the next stage. As is made clear in

11  Rule 142(1), what now happens is that the Chamber deliberates, and we are
12 required within a reasonable period of time to return our Article 74

13 decision.

14 This trial has shown that any attempt to make estimates

15 invariably fails. We will not do so, because we will no doubt get it

16  wrong, but within a reasonable period, the parties will be notified that

17 we will be returning to open court to announce our decision, and

18 simultaneously, there will be handed down the complete written version of
19  which a summary will be provided in open court.

20 That then concludes this part of the case. I repeat again my

21 thanks, and we will retire.

22 COURT USHER: All rise.

23 The hearing ends at 5.00 p.m.
24

25
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