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(Expunged)

9 (Expunged)

10 (Expunged)

11 (Open session at 2.09 p.m.)

12 COURT OFFICER: (Interpretation) We are in open session,

13 your Honour.

14 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
15 Mr. Kilenda.
16 MR. KILENDA: (Interpretation) Very briefly, your Honour. Good

17  afternoon, your Honours. I have the pleasure to introduce to you

18  Ms. Emilie Fortin, who is an intern in the Quebec bar and who joined our
19 team this morning and for one semester she will help us as a pro bono

20 legal assistant. Thank you, your Honours.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.
22 We wish to welcome Ms. Emilie Fortin. We hope she will enjoy her work
23  and be very successful. And coming from Quebec is not a handicap in this
24  Court and particularly in this Chamber, quite the contrary.

25 Good afternoon, Mr. Witness.
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THE WITNESS: (Interpretation) Good afternoon.

PRESIDING JUDGE COTTE: (Interpretation) Can you hear me well?

THE WITNESS: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) Very well. We can
continue with the proceedings.

Ms. Luping, please proceed.

MS. LUPING: (Interpretation) Good afternoon, your Honours.

WITNESS: WITNESS DRC-D02-P-0148 (Resumed)

(Witness answered through interpreter)

Questioned by Ms. Luping: (Continued)

Q. Good afternoon, Mr. Witness.

MS. LUPING: Mr. President, before I begin or resume my
questioning of the witness ...

(Trial Chamber and Court Officer confer)

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor.

MS. LUPING: I just simply wanted to indicate to the parties on
behalf of the Prosecution that in relation to the filing from the team of
Mr. Mathieu Ngudjolo - and I refer to filing number 3008, it's a
confidential filing - that the Prosecution will have no comments to make
in reply in relation to this filing and we simply leave it to the Court's
discretion.

PRESIDING JUDGE COTTE: (Interpretation) Can you kindly remind
me what that filing refers to, that is, filing number 3008.

MS. LUPING: This relates to the issue of expert witnesses,

Mr. President.
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PRESIDING JUDGE COTTE: (Interpretation) Very well. Very well.
That is the addition of a second expert. Thank you, Madam Prosecutor.
You can now proceed.

MS. LUPING: Thank you, Mr. President.

Q. Good afternoon, Mr. Witness. Can you hear me?

A. Good afternoon.

Q. (Previous translation continues) ... afternoon you had stated
that Cobra Matata's forces were not amongst those who pillaged the
hospital. I'm referring to page 60 of transcript 279.

I would like the Court Usher to please bring the statement over
to you.

MS. LUPING: I will be reading the relevant passage to the
witness.

MR. KILENDA: (Interpretation) Your Honour, we cannot scroll the
French transcript.

PRESIDING JUDGE COTTE: (Interpretation) The Court Officer
thought that it would be sorted out quickly, but apparently that is not
the case.

Court Officer, do you think that this problem can be quickly
resolved?

We are sorry, Madam Prosecutor.

I can see a very promising line 12, Mr. Kilenda. Apparently
everything is back to order.

Madam Prosecutor, I think you can continue, but please repeat

your question because it is not yet on the transcript.
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MS. LUPING: That's not a problem, Mr. President. I was simply
referring the witness to a statement he made on Friday, which was that
Cobra Matata's forces were not amongst those who pillaged the hospital.
And I would like -- sorry, if the Court Usher could be with the witness
to assist him, please, if you could stand with him, and if you could turn
his page to page 756, 0756, that's page 7 of the statement.

Q. Now, Mr. Witness, you'll see two initials at the bottom of that
page. One of those initials are yours; isn't that right?

A. Yes.

Q. Now, I'm going to read a portion of your statement from page 7,
that's 0756, in French.

(Interpretation) "There were -- Cobra's elements were still in
Nyankunde. They are the ones who looted the hospital."

(In English) That is correct, is it, Mr. Witness, Cobra Matata's
forces were indeed amongst those who pillaged the hospital at Nyankunde?

A. Tbelieve that I said that some of Cobra's combatants looted a
part of the hospital before returning to Bavi, and since Kandro did not
want the hospital to be looted, there was a conflict between Cobra and
Kandro. Ibelieve that is the explanation I gave last Friday.

Q. Thank you, Mr. Witness. That is not what is reflected in the
transcript, but I shall move on --

MR. HOOPER: Yes, well, in fairness to the witness, wouldn't it
be appropriate to read some part of the preceding paragraph which is
headed "Pillage."

MS. LUPING: With --
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1 MR. HOOPER: And in particular that part, the second sentence --

2 in fact, the third sentence, "le centre médical,”" et cetera, that one

3 sentence, in fairness to the defendant -- well, in fairness to the

4 defendant and the witness.

5 MS. LUPING: With all due respect to my learned friend, I believe

6 the witness has already adequately responded to the question and has

7  stated his understanding of the facts. The Prosecution doesn't believe

8 that any further information needs to be elicited on this point. Of

9 course Mr. Hooper can ask any additional questions he may want to ask,
10 butI think it was clear from the witness's response on this point and he
11  has stated what his understanding is. So if I could ask my next

12 question, please.

13 MR. HOOPER: Well, the only difficulty with that is that when I

14  do that -- when I do that, I dare say the Prosecution will be jumping to
15  their feet saying that I'm somehow leading the witness. So if there is a
16  matter on pillage to be put in this way and if, in fact, this particular

17  issue is dealt with in pretty clear terms in the preceding paragraph as
18  well, then given what the witness has already said about what happened to
19  the hospital and who, in fact, pillaged it that we heard last week, then
20  in my respectful submission it's only fair to him to put that sentence to
21  him so that it's in evidence, it should be put by the Prosecution in

22 order to really balance their essential assertion that there's a grave or

23 serious discrepancy here, when with that sentence we can see that there
24 isn't.

25 MS. LUPING: Mr. President, I'm waiting for the five-second rule.
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PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor, I
think we should not dwell too much on this mini incident, so please read
out that part of the sentence beginning with "Le centre médical de
Nyankunde," and when the time comes the Bench will make its determination
regarding what the statement says and what the witness says in the
courtroom. So please it would be preferable to read that sentence and
then move on.

MS. LUPING: Yes, Mr. President. In fact, I can read that
paragraph starting with "pillage" to put it in context, and to be clear,

the Prosecution was not stating the APC was not involved in the
pillaging. Our question was in relation to Cobra Matata's forces and the
witness has responded to that. I will read it in French.
(Interpretation) "After the battle of Nyankunde, we stayed there.
We only looted the trading centre. The loot was taken to the villages.
The Nyankunde medical centre was looted by the APC soldiers who were of
Nande origin and it is possible that they took their own loot to
North Kivu, given that they were from the Oicha region."

Q. (In English) Indeed, Mr. Witness, that is correct, isn't it, that
Kandro's forces did pillage the commercial centre; isn't that right?

A. Yes. The commercial centre was looted by the combatants, but it
was not only Kandro's combatants who looted that trading centre. All the
combatants on the battle-field were involved.

Q. And, Mr. Witness, we heard from you on Friday that Kandro wanted
to ensure that if anybody was injured that they would be looked after

with those drugs and medicines that were at the hospital at Nyankunde.
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Indeed, Kandro wanted to keep the drugs and the medicines from the
hospital for use for his forces. So in fact, Mr. Witness, in addition to
Cobra's forces, Kandro's men also took things from the hospital and the
centre médical de Nyankunde; isn't that right?

A. No, Kandro did not loot the hospital. Kandro was protecting the
drugs, which he intended to use for any injured persons. It was Cobra
who intended to loot the drugs and he succeeded in looting some of them.
Let me repeat that Kandro did not loot the drugs and the hospital; he
instead tried to protect them because he wanted them to be used for those

who were ill or injured.

Q. Well, maybe it's just an issue or question of semantics,

Mr. Witness. Because when you say Kandro was giving orders in relation
to how those drugs and medicines should be used at the hospital, the
point is they didn't belong to him before the attack on Nyankunde, so I
would refer to that as pillaging. But my question to you, Mr. Witness:
Isn't it a fact that Kandro's forces themselves were at the hospital at
Nyankunde?

A. Yes. The combatants were present, both those of Kandro and those
of Cobra. They were there in order to ensure the protection of the drugs
and medicines. There were many troops at the hospital, and their
responsibility was to protect the drugs and medicines. Cobra was not
happy with the situation. He wanted to take those drugs and take them
back to Bavi, which is something that Kandro did not want.

Q. And Kandro himself went to the hospital, didn't he?

A. Yes, he was in the habit of going to the hospital to find out
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whether the drugs had been looted or not.

Q. You yourself went to the hospital; isn't that right, Mr. Witness?
You've already stated what your function was. I'm not going to say it in
open session, but you yourself would accompany Kandro on occasion, is
that right, to the hospital?

A. You know, (Expunged), you do not
necessarily have access to all the rooms that (Expunged). I was
ordered to stay here or not to cross a certain line, and I obeyed because
I was receiving orders.

Q. To be clear, though, Mr. Witness, you did enter the hospital at

Nyankunde; isn't that right?

A. Tentered the Nyankunde hospital because I was ordered to do so.

I was asked to go and find out what was happening inside. I did nothing
else.

Q. The point is, Mr. Witness, you were there yourself at the
hospital. You saw the dead bodies of the civilians with your own eyes,

didn't you? You didn't just hear about it?

A. Thave already answered that question. Isaid that I did not see

them and you keep repeating a question which you have already put to me.

Q. Mr. Witness, I'm just suggesting that you're trying to deny
having seen the dead civilian bodies because you yourself were amongst

Kandro's forces, amongst those who assisted in killing them and you saw
them yourself?

A. No.

Q. Mr. Witness, there were the bodies of the dead civilians outside
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the hospital as well, weren't there?

A. There were no bodies of dead civilians outside. There were the
dead bodies of soldiers or combatants who were keeping watch over the
hospital. Idid not see the dead bodies of civilians. I saw the dead
bodies of combatants. I don't know if there were any inside the
hospital, but outside the hospital I could only find the dead bodies of
soldiers.

(Prosecution counsel confer)

O o0 NN O O &~ W DN

MS. LUPING:

10 Q. Mr. Witness, the point is there were many bodies of dead

11 civilians, not only in the hospital but outside the hospital. So my

12 question is this: Is it your testimony today that you did not see the

13 body of one single civilian, dead civilian, in Nyankunde? Is that what
14 you're saying to this Court? And please remember, you are under oath.
15 A. Ttook the oath and it was not to talk about things that I have

16 notseen. I cannot agree with something you've said if I did not see the
17  thing, even if I am under oath.

18 (Prosecution counsel confer)

19 MS. LUPING:

20 Q. Now, Mr. Witness, you've talked about the death of Kandro. You
21 stated that Cobra killed Kandro when he went to calm the situation in
22 Bavi after reports of Cobra harassing the local population. But in fact,
23 you must know that one of the other reasons Kandro was killed was an
24 argument about dividing up the goods taken by Kandro from the hospital?

25 A. Cobra and Kandro had the same rank and Kandro was loved by many
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people and Cobra was jealous of that. You said that Cobra had said that
Kandro did not appreciate what Cobra did. Well, it was because orders
were given and Cobra did not appreciate this, and that is why he opened
fire.

Q. And, Mr. Witness, Cobra, he was jealous of Kandro because he

himself was not exactly loved by many, was he?

A. He was not loved by many people because he was not doing his job

well. Kandro was a good commander.

Q. And you said last week that Kandro's men went looking for Cobra
after he killed Kandro. In fact, Kandro's men were wanting to kill
Cobra; isn't that right?

A. Yes, they wanted to kill Cobra.

Q. Now, you've said that Cobra attacked Yuda's camp at Avenyuma. In
terms of timing, you said this was not long after Kandro's death. You
then said it was not more than six months after Kandro's death. Now,
Mr. Witness, this is not a criticism, in fact, this is quite
understandable, but would it be fair to say that you're not very good
with dates or with time-periods, it's hard to remember after this length
of time?

A. Yes.

Q. And in fact you said that it wouldn't have been more than
six months, but it could have just have easily have been two months,
three months, four months, you just don't know. Isn't that right,

Mr. Witness?

A. Yes.
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Q. Now, Mr. Witness, Germain Katanga, he was selected to replace
Kandro, as he was a well-respected person. He was seen as respectful of
others, as intelligent, and as courageous; isn't that right?

A. No.

MS. LUPING: IfI could ask the Court Usher, please, to assist

the witness again. I'll be referring to page 759 of his statement.
PRESIDING JUDGE COTTE: (Interpretation) That is page 10, then.
MS. LUPING:

Q. Again, those are your initials together with those of
Mr. Dhengachu at the bottom of the page. Isn't that right, Mr. Witness?

A. Yes.

Q. I'm now going to read the relevant sentence from the page in
French:

(Interpretation) "Germain was respected because of his level of
education, his wisdom, his respectful attitude, and his courage."

(In English) That's correct, isn't it, Mr. Witness, those were
the qualities he was seen as having when he was nominated?

MR. HOOPER: Well, with respect, my friend's rather compounded
the issue, hasn't he -- hasn't she? Because we have a statement of those
qualities, but that's not the question my friend asked. The question my
friend asked was: Was Germain Katanga -- was an assertion that
Germain Katanga was appointed to succeed Kandro because of those
qualities, and that's not what this witness says in this sentence.

MS. LUPING: I'll reformulate my question.

Q. Mr. Witness, those qualities that are referred to in your
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1 statement, those were the qualities that Mr. Katanga was considered to
have; isn't that right?
A. Yes.
Q. And indeed, those are the same qualities that you described

Kandro as having; isn't that right?

2
3
4
5
6 A. Kandro had the same qualities as well, but Germain was not
7 appointed to the position that Kandro held or used to hold.

8 (Prosecution counsel confer)

9 MS. LUPING:

10 Q. Mr. Witness, I'm going to refer you now to what you've already

11  told us about Aveba and the camps at Aveba. Now, you've mentioned that
12 there were two camps at Aveba, one at the airport and the BCA camp, and

13 you mentioned the commanders. My first question relates to Garimbaya.

14 Now, Garimbaya was a company commander at the airport camp, wasn't he?
15 A. Yes.

16 Q. And he was also in charge of security for Germain Katanga; isn't

17  that right?

18 A. He was commander of the company that was stationed at the

19 airport. Idid not say that he was the commander of the forces

20 responsible for Germain's security.

21 Q. Commander Mbadu, he was a company commander as well, wasn't he?
22 A. Yes.

23 Q. And the airport, that was open at the end of 2002, wasn't it?

24 A. Idonot know when, that is, the date on which the airport was

25 constructed, because I was not in Aveba at that time.
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MR. HOOPER: And in fact, I think the evidence so far has been
that there was an airport there for a long time. This was a hospital-use
airport, and that's the Prosecution case as I understand it.
(Prosecution counsel confer)
MS. LUPING: Well, we're not asking Mr. Hooper to testify on this
point. We're just simply wanting to ask the point in time that the
airport opened and the time when Garimbaya was responsible for it, but I
shall move on in my question.
Q. Mr. Witness, Germain Katanga went to Beni, as did Yuda, Dark, and
Oudo Mbeafele; isn't that right?
A. Could you please repeat the question.
Q. Il break it down. Germain Katanga went to Beni; isn't that
right?
A. He went to Beni, but I do not know why he went there.
Q. Your commanders Yuda and Dark as well as Oudo Mbafele also went
to Beni, didn't they?
A. Yes.
Q. And munitions and weapons arrived at Aveba for the FRPI coming
from Beni; isn't that right?
A. Idid not see anyone bringing munitions and weapons to Aveba,
that is, coming from Beni. I did not see them personally.
Q. Yes, but you learnt that munitions and weapons arrived at Aveba
for the FRPI coming from Beni; isn't that right, Mr. Witness?
A. Idid not see that. I was not an eye-witness of that fact and I

have to speak the truth here.
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1 Q. I'understand the distinction you're making, Mr. Witness, but I'm
2 asking you a specific question. Isn't it right that you learnt, you

3 found out, that weapons and munitions came from Beni and arrived at
4 Aveba?

5 A. Who would have told me that? I did not hear any mention of that
6 and I did not personally witness such an event.

7 MS. LUPING: If the Court Usher, please, could please stand by

8 the witness. I'll be referring to two different passages from his

9 witness statement. I'm going to refer to page 20, that's 0769, and it's

10  the last sentence on that page. I'll be reading it in French.

11 Q. Mr. Witness, before I read it out I just want you to confirm

12 again - in fact, I'd like you to just -- just so we can dispense with it

13 if I have to keep referring to your statement. Could you look at all of
14 the pages, very quickly, of this document. If you could just flip

15 through all the pages of the document, I just want you to confirm that
16  your initial is on every page as well as that of Mr. Jean Logo Dhengachu,
17 justso I don't have to keep asking you this question.

18 MS. LUPING: Thank you, Mr. Court Usher.

19 Q. Now, Mr. Witness, I just want you to confirm, now that the

20 Court Usher has shown you every page, that those were your initials
21 together with that of Mr. Jean Logo Dhengachu at the bottom of each page;
22 isn't that right, Mr. Witness?

23 A. Yes.

24 MS. LUPING: I'd like to ask the Court Usher to turn to page 20,

25 that's 0769, and I'll read the last sentence in French.
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Q. (Interpretation) "I heard that weapons for the FRPI were arriving

from Beni, but I never took part in the offloading."

(In English) Now, that's correct, isn't it, Mr. Witness, you did
learn that weapons for the FRPI were coming from Beni; isn't that right?

MR. HOOPER: Yes, but again that wasn't the question that was put
to the witness. The question that was put to the witness was: Did you
know that arms were coming from Beni to Aveba? That's quite a
significant difference.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, please
rephrase your question and let's make progress.

MS. LUPING: I think Mr. Hooper may have jumped the gun a bit.
As I mentioned from the start, I would be reading two specific passages
from the statement. I would just like the witness to confirm one step at
a time, if that's all right. I will start -- I will simply ask him
again, repeat the question, and I will be referring to another relevant
passage, Mr. Hooper.

Q. But first, just if the witness could please just respond to my
first question: It's correct, isn't it, that you did learn that weapons
from the FRPI were coming from Beni even if you were not there when they
were being unloaded; isn't that right, Mr. Witness?

A. There are certain difficulties at that level. You know, a human
being can forget certain things. I'm not denying anything; however, it
may happen that I would remember certain things.

MS. LUPING: Now I'd like the Court Usher to turn to page 12,
that's 0761.
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Q. And I'll be reading a sentence in French again.
(Interpretation) "There were weapons and munitions" -- (In
English) I apologise. Just to give the witness context I will start from
the sentence just before that.
(Interpretation) "I learned that Germain had gone to Beni, but I
did not know the details. Yuda, Oudo, and Dark had also gone to Beni.
There were arms and munitions coming to Aveba and in the north to
Malitre Kiza's home by air coming from Beni."
(In English) Now, that's correct, isn't it, Mr. Witness, weapons
and munitions arrived from Beni to Aveba; isn't that correct?
A. Thave already answered your question. You read out an excerpt
earlier from a page.
Q. Now, Mr. Witness, please forgive us. Obviously there can be
issues as to what you think we understood from what you say and what we
understand from your answers. But I'm trying to put a simple question to
you. Isn'tit correct that weapons, munitions, arrived from Beni to
Aveba. Isn't that correct, Mr. Witness?
A. Thave already answered this question. I heard mention of that,
but I did not personally witness that. Didn't you get my answer?
Q. Thank you, Mr. Witness. Now your answer is clear. You said that
you did hear of this.
Now, a number of combatants from different camps went to Aveba to
collect munitions, didn't they?
A. Well, Ididn't see any. We had our own ammunition, we had our

supplies, but -- well, I don't know as far as other camps or other
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garrisons were concerned. We ourselves had plenty of supplies and
ammunitions. We didn't need any ammunition coming from Aveba.

Q. Okay, Mr. Witness. I understand you may not have seen this, but
this is in your statement, that combatants from different camps came to
Aveba and collected munitions. So my question is: Is that correct?

Isn't that correct, combatants did come to Aveba? I'm not saying whether
you saw it with your own eyes, but you did learn of this, didn't you,
Mr. Witness?

A. Thave just said to you, it could well be that other combatants
did get supplies in this way, but as far as our garrison was concerned,
no.

MS. LUPING: If the Court Usher could please stand by the witness
again, I'm going to be reading a passage from page 12, that's 0761 -- in
fact, it's the same page.

Q. I'mjust going to read two sentences to you, Mr. Witness. I'll
read it in French.

(Interpretation) "Combatants from various camps came to Aveba by
motorbike or by car to bring back ammunition. Yuda, Oudo, Bebi,
Anguluma, Cobra, or someone from their group all came to get ammunition."

(In English) Now, in fact, you learnt that the number of
commanders or one of their group went to collect munitions at Aveba and
those commanders are mentioned in your statement, Mr. Witness, Yuda,
Oudo, Bebi, Anguluma, and Cobra; isn't that right?

A. There were things that were going on and that were known only to

the higher-ranking officers, but we were not told about this. Only the
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senior officers were aware of those things.

Q. Now, Mr. Witness, I've just read a passage that comes from your
own witness statement. Isn't it right that you learnt that those
commanders or their groups went to collect munitions at Aveba?

A. That's just what I said. Isaid to you that some things were
known only by the higher-ranking officers, but that at our level this was
not known.

Q. Now, Mr. Witness, I'm now going to turn to the attack at Bogoro.
And when talking about the plan to attack Bogoro, you stated:

"There was no way to cross over and travel to Bunia because the
road had been blocked."
Now, Bogoro is located along the route to Bunia, isn't it?
A. Yes.
Q. And you've mentioned the UPC headquarters at Bogoro. Now, the
UPC were blocking access for the Ngiti to Bunia; isn't that right?
A. No. At the time that was not the road that went to Bunia.
Q. Well, Mr. Witness, I'm just referring to your own testimony from
Friday, and I'll repeat it to you and this is from transcript 279,
page 18, lines 21 to 25, and I quote you:
"There was no way to cross over and travel to Bunia because the
road had been blocked."
Now, that's right, isn't it, Mr. Witness?
A. You are asking the same questions again and again. You asked me
this question twice already and I answered, didn't I?

MR. FOFE: (Interpretation) Just a point to be perfectly clear.
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1 We need to make sure that interpretation on page 18, line 6, is

2 appropriate. The answer that we see on page 18, lines 6 and 7, does not

3 reflect what the witness had just said completely. We should check that

4 later on perhaps.

5 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much for
6 that, Professor Fofé, but checking things later is always rather complex

7 so we shall ask the witness to rephrase his answer.

8 Mrs. Luping said page 18, line 4, you mentioned the headquarters

9 of UPC being at Bogoro. UPC prevented access by the Ngiti to Bunia; is
10  that right? Witness, could you perhaps rephrase the answer that you gave
11 at that stage. Thank you very much.

12 THE WITNESS: (Interpretation) Well, I don't really understand.

13 Perhaps you could ask the question once more.

14 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, please ask
15 the question again so we can be perfectly clear and we shall listen to

16  the answer.

17 MS. LUPING: Certainly, Mr. President, and for Mr. Fofé's

18 information, I was referring to page 18, lines 21 to 25 in the English

19 transcript and it's very clear.
20 Q. Mr. Witness, you've already confirmed that Bogoro was located on
21 the route to Bunia. You've also already confirmed - and I use your own
22 words - "there was no way to cross over and travel to Bunia because the
23 road had been blocked."
24 My question was simply, and it's very clear from what you've
25 previously said, in fact when you talked about the road being blocked it
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was the UPC at Bogoro who were blocking this access; isn't that right?

A. The headquarters of the UPC were at Bogoro. There was no way of
leaving Kagaba to go to Bunia going via Bogoro because the UPC's
headquarters were there. So there was no way we could go through there.

Q. Now, Mr. Witness, I'm going to go straight to the fifth attack at
Bogoro and this is when the UPC were finally dislodged. Now, you've
already mentioned the coalition coming from many areas. You've also

mentioned a few of those who were present at the attack and who were

o o NN N g ks~ WN

involved in the attack. You mentioned Medhu and Commander Oudo Mbafele
10 and you mentioned his second in command, Adjibala. Now, my question is
11  relating to another subordinate of Oudo and that's Awilo, he was also

12  involved in the attack, wasn't he?

13 A. You're talking about whose deputy? Awilo is not Oudo's deputy,

14  he was Adjibala.

15 Q. Maybe my question was lost in the translation, Mr. Witness.

16  Awilo, he was amongst Oudo's men, wasn't he?

17 A. Awilo, who's he?

18 Q. Now, you've mentioned a commander Anguluma, and you said he was
19 also involved in the attack at Bogoro. Now, he was the commander at

20 Mandre and then later at Semiliki; isn't that right?

21 A. Yes, he was the commander at Semiliki. He left Mandre and then

22 he opened up a new position in Semiliki.

23 Q. Mr. Witness, I'm just going to ask about Awilo again. Maybe it's

24 my very bad pronunciation. I'm going to spell it in English, A-w-i-1-o,

25 Awilo, I believe, is the -- is the name. Do you know who this person is?
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A. Yes, I know Awilo.

Q. And he was one of Oudo's men involved in the attack at Bogoro?

A. We met up with Awilo and the others on the battle-field at that

place.

Q. Now, Lobo Tchamangere, he was another commander involved in the

attack, wasn't he?

A. Yes.

Q. And he was the commander at Golgota camp in Lakpa; isn't that

right?
A.

Q.

> 0 » O > ©O

Yes.

And Alpha Bebi was another commander at the attack, wasn't he?
(* No interpretation)

Alpha Bebi.

Yes, yes. Alpha Bebi did take part in the attack.

And he was the commander at camp Bukiringi, wasn't he?

Camp Bukiringi, yes, he was commander at camp Bukiringi.

Thank you for correcting my pronunciation, Mr. Witness. Mubhito,

Muhito was also involved in the attack at Bogoro, wasn't he?

A.
Q.

Yes, all these people took part in the attack on Bogoro.

And he was the G1, wasn't he? He was the chef d’état major

chargé de I'administration; isn't that right?

A.

Q
A.
Q

Yes.

. And he's also known as Muhito Akobi Emile, isn't he?

Yes.

. And Pascal Alezo, he was also involved in the attack at Bogoro,
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wasn't he?

A. Idon't know Pascal Alezo very well.

Q. You also know him as Sipa, Alezo Sipa? Maybe it's my
pronunciation, Mr. Witness.

A. Tknow him, but on the day of the attack I didn't see him.

Q. He was certainly involved in the planning for the attack, wasn't

he?

A. Yes, he did take part in planning, but I didn't see him on the

battle-field.

Q. All right, Mr. Witness. And just to be clear, he was involved in
the planning for the Bogoro attack; isn't that right?

A. That is exactly what I just said to you. Isaid that he took
part in planning the attack but didn't go to the battle-field.

Q. And his function, he was the G2, wasn't he, he was in charge of
intelligence; isn't that right?

A. Yes.

Q. And Commander Move, he was also involved in the attack at Bogoro,
wasn't he?

A. Ididn't see Move during the attack.

Q. But his group was involved in the attack, wasn't it?

A. There were a lot of combatants and it was very difficult to
identify them. There was several groups taking part in the attack and
there was no way that they could be identified because there was so many
of them.

Q. Mr. Witness, Commander Bahati de Zumbe and Commander Kute also

Case No. ICC-01/04-01/07 Monday, 13 June 2011



|CC-01/04-01/07-T-280-Red-ENG CT WT 13-06-2011 24/72NB T

Witness: Witness DRC-D02-P-0148 (Resumed) (Open Session) Page 24
Questioned by Ms. Luping (Continued)

O o NN N O &~ W N

N N N N N N R R R o|m ) | ) ),
QO = W N = O© VW 00 NN o O = W N = o

commanded a group that participated in the attack; isn't that right?

A. They were the ones who came from Zumbe to -- as reinforcements
for the troops that were in Bogoro.

Q. And these were Lendu commanders; isn't that right?

A. Who are you talking about? You just quoted the names of two
people, Bahati and Kute. Who are you speaking about?

Q. I'm speaking about both of them, Mr. Witness, they're both Lendu.

A. Bahati de Zumbe is not Lendu, he's Ngiti. Kute is Lendu.

Q. Now, Mr. Witness, when the attack on Bogoro took place, the
attackers came from all sides, didn't they? And I'm going to refer to
the routes, Kagaba route, Medhu route, Kasenyi route, Diguna route, and
from Mount Lagura; isn't that right?

A. They did not attack from the Kasenyi road. They blocked the road
to Kasenyi, the soldiers that were there, to provide for safety, but that
didn't mean that they wanted to attack the road or the route. You can
only attack people.

Q. Mr. Witness, I believe there's been a problem in the
interpretation. I'll reformulate my question to make it clearer. The
attackers blocked or cut off all the exit points around Bogoro; isn't
that right?

A. When one is at war you cannot cut off all routes. When you plan
a war, you cannot cut off all the routes, you have to leave some way of
retreating because those who carry weapons must be able to get away.

Q. The point is, Mr. Witness, Bogoro was encircled; isn't that

right?
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1 A. No. Bogoro was not encircled. There were breaches through which
2 one could leave. In Bogoro there were not only combatants, there were

3 people who lived in peripheral areas of Bogoro. They could come in

4  because they were frightened. You can take part in attack that involves

5 300 people and only 200 of them maybe are able to survive.

6 Q. Mr. Witness, Yuda's group was part of a group that fought with

7 the UPC at their camp, at the school; isn't that right?

8 A. Please rephrase your question because I'm afraid I didn't really

9 understand you.

10 Q. At the attack at Bogoro, Yuda's group -- or Yuda was leading a

11 group that fought with the UPC at the camp by the school; isn't that

12 right?

13 Sorry, Mr. Witness, I can see now there's a problem in the French

14 transcript. My question was -- no, I'll state it again so it's clear.

15 TI'll use a different word because it's been translated wrongly in the

16  French. That Yuda was leading a group fighting against the UPC at their
17 camp by the school?

18 A. Yuda didn't even reach the camp. Once he'd been injured, he left
19 again. He was injured right at the start of the attack, so he wasn't

20 there at the UPC camp.

21 Q. Now, Mr. Witness, you said last week in answers to questions from
22 Counsel Hooper, you said that you saw civilians who had been killed at
23  the Bogoro school. Now, it's right, isn't it, that these civilians were

24 massacred by machete at the school?

25 A. You are asking the same questions and I answer them. It's rather
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surprise to me. When you ask me the question yet again, what do you want
from me? Do you want me to repeat the same answer over again?

Q. Mr. Witness, this is the first time I'm asking you a question
about civilians killed at Bogoro. Now, I understand it can be difficult
when you have different questions coming from Counsel Hooper and then
from me and maybe it appears as if you answered the question. But my
question is a different one because you told Counsel Hooper that you saw
civilians who'd been killed at the Bogoro school and this is my question,
which is different. In fact, the civilians had been massacred at the
school, including by machete; isn't that right?

A. You are asking me the same question as Mr. Hooper did. It's
exactly the same question.

Q. Mr. Witness, I'm just going to ask you to answer my question now.
Isn't it true that civilians in the school were massacred by machete?
It's a simple question. A yes or no is also fine.

A. Well, I'm saying to you that you're repeating the same question.

Q. I'm going to refer you to your witness statement, Mr. Witness.
I'm reading it out to you. It's at page 16, 0765. I'm going to read it
in French.

(Interpretation) "It is true to say that the civilians in the

camps were massacred using machetes."

A. What is the difference between the question you're asking me now
and the question that Mr. Hooper asked me? There is no difference.

Q. (In English) Mr. Witness, I'm just asking you to confirm is it

correct or not. I'm not here to argue with you as to what questions were
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put in the past.
A. How many times do you want me to confirm that?
Q. Mr. Witness, I've read to you the relevant part of your witness
statement. All I'm asking you to do is to confirm whether that's correct
or not.
(Interpretation) "It is true that civilians in the camp were
massacred with machetes."

MR. HOOPER: I'm sorry, that was -- I don't know if that was a
translation difficulty, but the word "camp" appeared in the English
rather than school. And again, it may be for its context of value for
the Prosecution to put the next sentence -- in fact, the next two
sentences to the witness and ask him to comment, rather than the one --
one initial sentence, bearing in mind that this witness may have
difficulty reading French.

MS. LUPING: With all due respect to Counsel Hooper -- I'm sorry
about the five-second rule. I'll pause.

As I was saying, with all due respect to Counsel Hooper, I asked
the witness a very simple question. He's repeatedly refused to answer
the question. I'm trying to keep it extremely simple. My question was a
straightforward question and I'm simply asking for a straightforward
response. If Maitre Hooper would like to ask these additional, follow-up
questions, he's welcome to do so in re-examination. I do not believe
it's necessary to read the following sentences; it will simply confuse
matters and keep us here for the rest of the day.

MR. HOOPER: Well, look, can I just say that the reason I
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1 interjected was that the English translation -- I don't have the benefit

2 of the French translation or the French transcript at the moment. The

3 English transcript reads that the question was: "Is it true that

4 civilians in the camp were massacred with machetes?" And that doesn't
5 reflect the first sentence, and it's for that reason that it's fairer to

6 invite the witness, in my submission, to also mention or have referred to
7 him the next two sentences for the obvious content that they have.

8 PRESIDING JUDGE COTTE: (Interpretation) Ms. Luping, I believe
9 that it is necessary to refer to the exact wording of the statement on

10 page 16, line 1. Mention is made of the school not the camp. This is

11  of -- is not of really crucial importance, but it may create confusion.

12 So you can use the word "school," because what you want the witness to
13 confirm is whether civilians were killed with machetes, yes or no. I

14  believe that is what you are seeking?

15 MS. LUPING: Indeed, Mr. President. I believe there was an

16 interpretation error from the French to the English transcript. I will

17  repeat the portion --

18 THE INTERPRETER: The interpreter would like to point out that
19  the Prosecutor read "camp" in French.

20 PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, even
21 though it may seem to you that you are being asked to repeat what you
22 said, it is indeed important that you should still answer because the

23  parties and participants may simply wish to confirm what you said, so as
24  just to be clear.

25 Madam Prosecutor, you can continue.
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MS. LUPING:
Q. I'm going to read this slowly in French. It's page 16, the same
sentence.
(Interpretation) "It is true that civilians in the school were
massacred with machetes."

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor, but
it is also true that in the transcript that I have, page 16, 1, it is
mentioned "school," but apparently your pronunciation may lead the
transcript to mention "camp.” So the sentence is as follows:

"It is true that the civilians in the school were massacred with
machetes."

That's it.

Would you like to confirm this statement to the Prosecutor, the
statement that you gave last May to an investigator of the Defence team
of Germain Katanga? That question is addressed to you, Mr. Witness.

THE WITNESS: (Interpretation) The school in question was
surrounded by a military camp. The soldiers were all around the school.
So are we referring to the school or the military camp?

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor, I
think you will need to specify once again what you would like to know.
What is the precise question that you wish to ask so that the witness
should understand that it is not so much a matter of whether it was
"school" or "camp," but you are really underscoring the way in which
those massacres were perpetrated.

MS. LUPING: Indeed, Mr. President.
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Q. You were very clear, Mr. Witness, in your response to
Counsel Hooper. You stated:

"I saw civilians who had been killed at the Bogoro school."

My question was how those civilians were killed. Isn't it right
that civilians killed at the school were also killed by machete?

A. Yes, civilians died.
Q. And they died by machete; isn't that right, Mr. Witness?
A. Your question is making life difficult for me.

THE INTERPRETER: From the Swahili interpreter: Can the witness
be asked to slow down and to repeat his answer.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, you are
speaking too fast there. I have a feeling that you are a bit -- you
don't seem to be very happy because of the questions being put to you.
The Prosecutor simply wants to know whether the civilians killed at the
school were killed with machetes. That is the question. You can provide
the answer that seems to you to be the truth. You have to tell us that,
but you have to speak slowly so that the interpreters can be able to
follow you.

THE WITNESS: (Interpretation) Civilians died, the civilians who
were at the school and the school was inside the military camp. The camp
surrounded the school.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, I think we
can agree on that already. The civilians were in the school and the
school was surrounded by the military camp. Let us not go back there

because that is your position. But on the other hand, the Prosecutor
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1 would like to know how those civilians were killed as far as you know.
Were they killed with machetes, as is mentioned in your statement? That
is the question that has been put to you and it is the question that you
have to answer. Please go ahead.

THE WITNESS: (Interpretation) Some of them were killed with

2
3
4
5
6 machetes while others were killed with bullets.
7 PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor,

8 please continue.

9 MS. LUPING:

10 Q. Thank you, Mr. Witness. And civilians outside the school were

11 also killed, weren't they?

12 A. ThatI do not know.

13 Q. You were there, Mr. Witness, you were at Bogoro. You've at least
14  heard of these civilians also killed outside the school, haven't you?

15 A. What do you want me to do, to confirm lies? Or what do you want
16  me to say precisely? I do not understand.

17 Q. That's the very point, Mr. Witness. We want you to tell the

18 truth. And the truth is there were civilians who were killed at Bogoro,
19  not only at the school. And my point is you were there. So is it your

20 testimony today that you do not know anything about the deaths of

21 civilians outside the school? Is that your testimony?

22 A. Tam telling you that I was in Bogoro and I have told you that

23 civilians were killed at the school, and now you're asking me questions
24  thatI do not understand and which is -- which are creating confusion in

25 my mind.
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Q. Civilians were killed outside the school, weren't they?
A. Ttis possible that some of them might have been killed by stray
bullets outside of the school while they were fleeing, but I cannot give
you any details about that.
Q. Yes, butit's not just the stray bullets, is it, Mr. Witness?
It's also possible - as you put it - that witnesses were killed by
machete as they were fleeing, isn't it? Sorry, I meant civilians
obviously, that civilians were also killed by machete.

A. Idid not leave the camp. How is it possible for me to know
civilians died outside of the camp? I had my position in the camp. I
did not leave the camp. That being the case, how is it possible for me
to know that civilians died outside of the camp and that they were killed
by machetes or by other means? I cannot know that.

Q. So, Mr. Witness, you were amongst the combatants at the military
camp; is that what you're saying?

A. Yes.

Q. So you must have then seen with your own eyes the combatants
killing civilians at the camp, didn't you?

A. Yes. Idid not personally see any civilians being killed. We
were busy chasing the enemy. I saw dead bodies and we were trying to
chase the enemies coming from the bush to attack us. Later on I realised
that civilians had been killed, but I did not see them being killed with
my own eyes.

Q. Now, Mr. Witness, you said you left Bogoro for three days and you

then returned as you were based at Bogoro. Now, when you came back you
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must have seen burnt houses; isn't that right?

A. Thave a problem. I'm having a headache as a result of your
repetitive questions. I no longer have the strength to give you any
answers today.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, in a
little more than ten minutes we will have a break which will enable you
both to rest and receive some treatment if you are having a headache.
But you have to answer the Prosecutor's questions. She is asking you
these questions slowly and the questions relate to things that you are

supposed to know because you were in Bogoro on that day.

Remember, there are assurances and guarantees that were given to
you at the beginning of your testimony. This means that you can speak
freely in this Court and make an effort to answer the questions that will
be put to you in the next ten minutes. The Prosecutor will try to speak

slowly and the Court Usher will serve you some water to drink, have a
drink of water. We realise that it is quite hot in this courtroom today.
Maybe that is disturbing you.

Court Usher, please pour a glass of water for the witness, unless
of course his glass is full.

And, Madam Prosecutor, you'll continue until the break in
ten minutes.

MS. LUPING:

Q. Mr. Witness, I'm going to repeat that question. You were at
Bogoro. You saw houses that had been burnt there, didn't you?

A. Ifitis possible, I would like to ask you to wait for the
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answers after the break. I no longer have the strength to continue

giving you answers.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

Court Officer, please ask VWU to contact the witness so that we

should try to find out what the precise situation is. We are going to

break now because it is getting more and more difficult to extract

answers from the witness. So we will break and we will reconvene in

30 minutes. We will go into closed session to have the witness leave the

courtroom:.

Court Usher, please accompany the witness out of the room.

(Closed session at 3.51 p.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged).
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1 (Open session at 3.52 p.m.)

2 COURT OFFICER: (Interpretation) We are in open session,

3 your Honour.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

5 Mr. Hooper, I will give you the floor.

6 But, Court Officer, we should try to check the air-conditioning

7 because I think it is really very hot this afternoon.

8 You wanted to address the Court, Mr. Hooper?

9 MR. HOOPER: Iraised this matter with the Court Officer shortly

10  before 2.00, and I don't know what it's like sitting in that chair and

11 I'm not saying that's the reason for the difficulties, but the atmosphere
12 in this court for the last two hours has been extremely ponderous and

13  difficult and I hope something can be done about it. Now I know it's not
14 Ms. Toumaj's fault, she's not pulling the air-conditioning levers,

15  wherever they may be, but perhaps the public holiday today, perhaps the
16 people who should be pulling those levers aren't. So, I don't know.

17 PRESIDING JUDGE COTTE: (Interpretation) We will ask the

18  Court Officer to use her usual efficiency to ensure that we all work

19 under good conditions. It is true that it is very hot today so we will
20 break and reconvene in 30 minutes.
21 Recess taken at 3.54 p.m.
22 On resuming at 4.28 p.m.
23 (Closed session)
24 (Expunged)
25 (Expunged)
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)
(Open session at 4.30 p.m.)
COURT OFFICER: (Interpretation) We are in open session.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Court Officer.

Mr. Witness, it should be cold in the courtroom now and that
should enable you to answer our questions under the best possible
conditions. It will also enable us to work under good conditions because
we were feeling a bit hot here. Ms. Luping is going to put her questions
to you slowly and as clearly as she has been doing so far. That way you
will be under the best conditions possible to answer her questions,
answers which will also benefit all parties and participants in the
courtroom and the three Judges listening to you.

We thank you, Mr. Witness.

Madam Prosecutor, you may proceed.

MS. LUPING: Thank you, Mr. President.

Q. Mr. Witness, I'm going to repeat my question that I asked before
the break. You saw the burnt houses at Bogoro; isn't that right?
A. Yes, houses were burnt.

Q. And you would have learnt that civilians were also burnt in
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houses, wouldn't you?
A. No. Inever heard it said that civilians were burnt in houses;
however, I do confirm that I heard that houses were burnt.

Q. And there was pillaging at Bogoro, wasn't there? The attackers

pillaged items from Bogoro?
A. Yes. The few items that were available were pillaged.

Q. Mr. Witness, you referred to conditions for the fetish, that you

were not to steal or rape during battle. In fact, though, after the
battle was over there were no such conditions, were there? You could
steal or rape after the battle; isn't that right?

A. Thave not understood your question.

MR. FOFE: (Interpretation) Your Honour, apparently the last
question put by the Prosecutor was not interpreted into Swahili.

PRESIDING JUDGE COTTE: (Interpretation) Well, the Prosecutor is
going to repeat the question, therefore.

Madam Prosecutor, please repeat your question because it was not
interpreted into Swahili, and in rephrasing that question, please try to
bring out the time aspect that you would like to see reflected in the
question. Please, you have the floor.

MS. LUPING:

Q. Mr. Witness, you stated that during the battle the fetish
conditions were that you must not steal and you must not rape. My
question is this: After the battle was over, those fetish conditions no
longer applied; isn't that right?

A. Well, you know, even after the battle the conditions still
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applied. You know, there were persons who violated these conditions.
You know, the hunger or the drive to get money, it can lead people to do
just anything. Even you, if you really want to get money you can do just
anything. If you were under the same conditions, you might also be
tempted to pillage even if there are certain fetish conditions that

apply.

Q. Mr. Witness, you've already confirmed that Pascal Alezo, Sipa,
was the G2 in charge of intelligence. My question is: In fact, he was
Germain Katanga's advisor in charge of intelligence, wasn't he?

*A. Idonot know for sure whether
or not he had already been appointed as Germain Katanga’s adviser at the
time of the Bogoro attack.

Q. Mr. Witness, you stated that Bahati de Zumbe and Kute commanded a
group coming from Zumbe. My question is this: Mathieu Ngudjolo was the
most senior Lendu commander of the Bedu-Ezekere groupement forces, wasn't
he?

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Fofé.

MR. FOFE: (Interpretation) Your Honour, I think you have
already underscored the fact that when we are dealing with sensitive
questions, we have to deal with them very cautiously. This witness has
been giving testimony for several hours, and right up to this moment he
has not mentioned Mathieu Ngudjolo's name. The Prosecutor has to be
extremely careful when dealing with questions of this nature.

Your Honour, I am bringing this to your attention because the

Prosecution has been doing this quite often. I am not trying to
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criticise the Prosecution, the Prosecution's way of conducting their
cross-examination. However, we are astonished by this manner which they
are adopting, raising suspicions about our client, whereas the witness

has been giving precise information, citing the names of persons who
prepared the attack on Bogoro, the persons who participated in the attack
on Bogoro. We of the Defence team expect that the spirit of

Article 54(1)(a) of the Statute should be respected and that the

Prosecution therefore should proceed accordingly. I would like to stop
there because I think, your Honour, you have understood me.

PRESIDING JUDGE COTTE: (Interpretation) We have understood you,
but you should not lose sight of the fact that Ms. Luping is conducting a
cross-examination, and we have been reading out decision 1665 on a
regular basis which states that a person conducting a cross-examination
should try to raise as many questions as possible during the
cross-examination.

That said, Ms. Luping, you should not when dealing with sensitive
questions, like the one you are raising now, you should not pre-suppose
that X is the leading commander or was the leading commander of such and
such a group. Maybe you should start by putting a few introductory
questions that will elicit certain specific answers from the witness
about the name of the person who in the Lendu hierarchy might have been
in command. This will prevent any interruptions from Professor Fofé, who
is trying to protect the interest of his client, and by so doing, you are
going to achieve the same result.

You may proceed, Ms. Luping, but you should bear in mind what has
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just been said. Thank you.
MS. LUPING: Mr. President, I will do as you have requested. I
would, however, want to stress for the record that the Prosecution is
concerned with what we view as an obstructive approach being consistently
taken by the team for Mr. Ngudjolo as every, every, time the Prosecution
team - no matter who and no matter what witness - simply refers to the
name "Mathieu Ngudjolo" there is consistently an objection. And as you
referred to, Mr. President, paragraph 73 of decision 1665, we've
consistently had to discuss this provision and there have been decisions
already made on this point. Indeed, we are putting our case to the
witness. There is no surprise as to what name we would be putting and we
do consider it's an appropriate question.
Nevertheless, as requested, I will put my question -- if I could
please finish, Mr. Fofé. If I could have the courtesy of completing what
I was about to say.
I will nevertheless, notwithstanding this objection to the
approach taken by the team of Mathieu Ngudjolo, reformulate my question
as you requested, Mr. President.
MR. FOFE: (Interpretation) Your Honour --
PRESIDING JUDGE COTTE: (Interpretation) Please try to be brief.
We do not see that you're obstructing the process. We rather notice that
you're trying to be very vigilant. Sometimes you are -- you seem to be
overdoing it, but you are just trying to be vigilant. I did take the
trouble to say that you only seek to protect the interests of your

client, so please be brief in your answer to Ms. Luping so that we can
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make progress. We are listening to you.

MR. FOFE: (Interpretation) Thank you very much, your Honour.
Indeed, it is the word "obstruction" that has been used which I find
objectionable. The Defence team of Mathieu Ngudjolo does not in any way
intend to obstruct the cross-examination of the Prosecutor. Our sole
concern is that the truth should one day be established, your Honour.

That is our concern. And we believe that for such truth to be
established in the final analysis, the parties have to take into account
the information provided by witnesses, to analyse such information in
order to establish the truth. However, if we try to steer off the main
points which are raised by the witness and rather try to pour suspicion
on certain individuals, then we find that objectionable, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Professor Fofé. We are going to carry on and both parties should bear in
mind that in discussions of this nature, the biggest loser is the
witness, who doesn't understand the procedure, so to speak.
So, Mr. Witness, we would like to request you to answer
Ms. Luping's question.
Ms. Luping, you may proceed.
MS. LUPING: Thank you, Mr. President.
Q. Mr. Witness, have you heard of Mathieu Ngudjolo?
A. No.
Q. Mr. Witness, you confirmed that combatants came from Zumbe. You
also confirmed you were a company commander, you were an officer at the

time of the attack. Is it truly your testimony today that you had never
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heard of Mathieu Ngudjolo? And I do remind you, Mr. Witness, you are
under oath.

A. No, I apologise. Idid not fully understand your question. I
have just understood it now. Well, to answer you I will say the
following: Yes, I have heard mention of Mathieu Ngudjolo, but I had
never seen him. I used to hear mention of him but I never saw him. I
apologise because I did not understand your question.

Q. Well, isn't it right that Mathieu Ngudjolo was the chief of the
Lendu combatants in Bedu-Ezekere groupement at the time of the Bogoro
attack?

A. During the attack, I heard mention of Mathieu Ngudjolo. However,
I only knew commanders Kute and Boba Boba. At that time I only heard
mention of Mathieu Ngudjolo, but the persons I knew well at that point in
time were Kute and Boba Boba.

Q. Now, Mr. Witness, you've confirmed that after Bogoro fell there
were four positions at Bogoro, four companies. (Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged), you will know, then, of a visit to Bogoro from individuals from

the United Nations; isn't that right, Mr. Witness?
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A. Yes. It was their habit to come, but we had no problem with
them. They would come on a visit and then they would go back. I would
like to add that it was not within my remit to start any discussion with
them. It was within the remit of my superiors.

Q. Mr. Witness, I'm referring to the first visit of individuals from
the United Nations after the Bogoro attack.

MR. HOOPER: Um, the trouble is that that event has never been
actually clear. There was a particular visit by particular members of
United Nations --

MS. LUPING: Excuse me, I object, if we could have this
discussion out of the hearing of the witness --

MR. HOOPER: -- that as far as -- no, no, no --

MS. LUPING: -- please, to be fair.

MR. HOOPER: (* Overlapping speakers) -- and in fairness to this
witness because MONUC had been present --

MS. LUPING: We object.

MR. HOOPER: -- for a long period --

MS. LUPING: I'm sorry, Mr. President, we do object to this
discussion being held in front of the witness.

PRESIDING JUDGE COTTE: (Interpretation) It's not proper for
both of you to talk at the same time because it makes things difficult
for the interpreters, difficult for the Judges, and it is of no benefit
to the transcript or to anyone. Mr. Hooper wishes to make an objection,
let him rise and make his objection and let Ms. Luping respond.

Mr. Hooper, you have the floor --
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MS. LUPING: Mr. President, before Mr. -- sorry.

MR. HOOPER: If I can, in fact (* overlapping speakers) --

PRESIDING JUDGE COTTE: (Interpretation) Ms. Luping, I have the
impression that it is really improper for you to be disrupted frequently.
I hope that Mr. Hooper has a good reason for rising. We will have to
listen to him to determine that and after that you are going to respond.

Mr. Hooper, please.

MR. HOOPER: Yes, I'm not seeking in any way to influence the
course of answers, but rather, I'm seeking to influence the course of
questions so that the Court is best assisted and so that issues are in
fact fairly put to this particular witness. I merely ask my friend to
reflect on the nature of the event that she has in mind and which we have
in mind and to set it against the general background of MONUC at this
time and its functions in this area. And I'd have thought that with that
reflection, with respect, the reason for my concern would become clear as
to really the relative anonymity of the event that she's seeking to touch
upon.

Now, I don't want to interrupt my friend further but I was going
to get on my feet earlier and I didn't. But at page 38, line 2, in the
English which was a question concerning Muhito, I'm led to understand
that there was a translation difficulty and that what may have been a
significant part of the witness's reply was not translated. And I'd ask
for the Swabhili transcript at 38, 2, to be listened to in order that we
can - if I'm correct - receive the full interpretation of the witness's

response. Thank you.
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PRESIDING JUDGE COTTE: (Interpretation) Irrespective of the
second point raised by Mr. Hooper, which is going to be double-checked
later, Ms. Luping, would you like to respond to the first point raised by
Mr. Hooper? If so, please go ahead; if not, please proceed with your
questions, bearing in mind that you have to ensure that the witness is
able and ready to answer those questions. You have the floor, ma'am.

MS. LUPING: Indeed, Mr. President. Ordinarily I would not cut
off a colleague as he's seeking to make an objection, but in this
instance my concern as borne out by Counsel Hooper's comments were that I
believe it was inappropriate for this objection to be heard in the
presence of this witness. I was simply going to ask that the witness be

asked to remove his headphones while this exchange took place, and I'm
afraid I do differ in my learned friend's views as to whether or not this
does or does not assist the witness in responding to my question. I did
find it highly inappropriate.

I will now go back and ask my question and I would ask if there
is going to be any further interruption on this point, it be done so with
the witness being asked to remove his headphones.

Q. Mr. Witness, you have already stated the United Nations,
individuals from the UN, did visit Bogoro at different times. Now, the
instance I'm referring to was a time where Ugandans accompanied
individuals from the United Nations coming to Bogoro. They came from
Bunia along the route that you were commanding. Do you recall this visit
or not?

A. Irecall that visit but I do not know the purpose of the visit
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and it was not within my responsibilities to find out why they came. It
didn't concern me. I don't know what they discussed about.

Q. Mr. Witness, in fact Commander Dark refused access for this group

to enter the camp at Bogoro; isn't that right?
A. 1did not understand your question properly. Could you repeat
it, please.
Q. Certainly, Mr. Witness. This visit of individuals from the
United Nations that we were just talking about, just now, isn't it right
that Commander Dark refused them access to the military camp at Bogoro,
that area?

A. Well, that's something I can't say. These people went through my
position and then they went to the headquarters where Dark was. Now, I
don't know what went on there. I don't know whether Dark refused to let
them into the camp or not. Ireally do not know how their meeting ended.

Q. Mr. Witness, I'm going to move on to a different topic now. You
mentioned in your testimony already that there was a Nande woman who was
arrested at Bogoro and taken to the Kagaba camp. In fact, she was taken
by Dark as a prisoner of war; isn't that right?

A. That's right. She was arrested after the Bogoro battle. She was
indeed a prisoner of war.

Q. And you were with two of Dark soldiers who took her to Kagaba --
you were present when they took her to Kagaba; isn't that right?

A. Yes. Dark sent a number of soldiers that made trouble on the
road and that is how I was told to go with those soldiers so that they

didn't cause trouble along the road. And it is in that way that we took
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that lady over there.

Q. And once she was brought to Kagaba, she was asked whether she was
a Nande, wasn't she?

A. Ithink we're going backwards now. Hadn't we already dealt with
this topic last Friday?

PRESIDING JUDGE COTTE: (Interpretation) Witness, there are a
number of points that might have already been dealt with when you were
answering Mr. Hooper's questions and Mr. Fofé's questions. But it is
quite legitimate for the representative of the Prosecutor -- Prosecution

during the cross-questioning to ask you for extra detail about the very

same issues, for additional information. This is what Mrs. Luping is

doing right now. Perhaps the Chamber will do the very same thing. So

you yourself get the impression that you're repeating yourself which is a
source of irritation, but that is nonetheless the way things go on here.

This is not to cause you trouble. It is simply to get from you the

maximum information possible. You have come a long way and we must take
full advantage of your presence here. I'm sure you understand me.

Mrs. Luping, please proceed.

MS. LUPING: Thank you, Mr. President.

Q. Now, I'm going to repeat my question. She was questioned as to
whether she was truly a Nande; isn't that right?

A. Yes, she was asked whether she belonged to the Nande ethnic
group.

Q. And you took her to Yuda's wife to test if she was truly a Nande

or whether she was lying; isn't that right?
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A. Yes. When she was arrested in Bogoro she said she was Nande, but
people didn't believe her. And so we were told to take her to Kagaba to
Yuda's place to have -- confirm that she was indeed Nande. We took her
there --

THE INTERPRETER: The interpreter from the Swahili booth says
that they did not understand the last sentence by the witness.

PRESIDING JUDGE COTTE: (Interpretation) The last sentence that
you uttered was not heard by the Swahili interpretation booth. Could you
simply repeat that last sentence and please speak slowly. Slowness will
never be too much for the interpreters. So please repeat the last part

of your answer.
THE WITNESS: (Interpretation) When she was arrested in Bogoro
she said that she was Nande, but people didn't believe her. That is why
she was taken to Kagaba because Yuda's wife belonged to the Nande group,
and there in Kagaba the two women spoke to one another in the same
language and that was that.
MS. LUPING:
Q. And isn'tit right, Mr. Witness, that if you discovered that she
was not Nande, that she was Hema, she would have been killed on the spot?
A. I cannot say because that's not what happened. If she had been
Hema, we would have known what to do. Perhaps she would have been killed
but perhaps she would have been -- she would have survived even though
she was Hema. Only God knows.
Q. Mr. Witness, I'm now going to turn to the issue of your witness

statement. Now, Mr. Jean Logo Dhengachu was present when your statement
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was signed; isn't that right?
A. Perhaps you could repeat your question, please.
Q. Certainly. The witness statement that's on the table in front of
you that we've been referring to, on the very last page it is signed by
Jean Logo Dhengachu and he initialled every page.
My question is: He was present when you signed your statement;
isn't that right?
A. The --Iwas close by to him and I had to sign after him.
Q. And was anybody else with you when you signed that statement and
Mr. Dhengachu signed the statement?
A. There was no one else. There was Logo and myself. There were
only two of us.
Q. And where were you at the time you and Mr. Dhengachu signed that
statement?
A. He was the one to call me, and he said to me that when I was
going to come, I would be signing the statement. We were -- actually, I
forget the name of the place where we were, but it was in Bunia.
Q. And this was not the first time that you had met Mr. Dhengachu,
was it?
A. We didn't meet often. We only met when there was some
information to be exchanged. I didn't seek out Logo for just any reason;
I had other work to do. He was the one who would come and seek me out.
Q. And how many times, roughly, was it that you met with
Mr. Dhengachu?

A. Ibelieve three times, and at the last occasion that was to --
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led me to prepare this visit; in other words, the fourth meeting.
Q. And, Mr. Witness, you've already confirmed that you signed the
statement on the 11th of May, 2011, that's this year. When was the first
time you met with Mr. Dhengachu?
A. Perhaps you could repeat the question so I'm sure that I
understand you fully.
Q. Certainly, Mr. Witness. You signed the statement earlier this
year in May 2011. My question is: When was the first time you met
Mr. Jean Logo Dhengachu?
A. The first time I didn't meet with Logo. He was the one who
looked for me. He was given my address and he came to where I worked and
said to me that I was on the list of witnesses, exculpatory witnesses,
for Germain Katanga, and he said to me that he believed he had -- that
there was information that would be useful to the ICC. And that is how I
agreed to meet with him. And on the second occasion I made a statement.
And on the third occasion he called me and said to me that the statement
was ready for signature. On the -- at the fourth meeting I went to
Kinshasa on the way to the Netherlands.

Q. And that first time that Mr. Logo made contact with you, do you
remember when that was, how long ago it was?

A. Alot of time has gone by. It happened when I was really
discouraged. It took a lot of time.

Q. You met him last year; is that right, Mr. Witness?

A. You say last year or do you mean this year?

Q. It was a question, Mr. Witness. The first time you met
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Jean Logo Dhengachu, was it last year or this year?

A. It'sbeen along time. It must have been last year. The reason
I'm forgetting is that life has become very difficult and that makes me
forget dates, but if I'm not mistaken it was last year.

(Prosecution counsel confer)
MS. LUPING:

Q. Now, Mr. Witness, your statement is a long statement. It's
21 pages. Am I right in saying that the first time you would have seen
it, that it was read to you, was on the 11th of May, 2011?

A. Yes.

Q. Mr. Witness, now this is no criticism, I'm just stating a fact,
you've already indicated that you don't read French or Swahili; isn't
that right?

A. (* No verbal response)

Q. Before I come to my specific question in relation to that, I want
to go back to the comment you made that you were on a list, a list of
witnesses with potentially exonerating information.

What do you know about this list, Mr. Witness? Were you shown
the list? Were you shown who was on this list?

A. Could you please repeat your question because I didn't understand
it properly.

Q. You said that you were on a list of witnesses with potentially
exonerating information. My question is: What did you learn of this
list? Did you learn who else was on this list?

A. No, he didn't give me any names. He just gave me an example.
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When he got there, he said that he had information according to which I
had something to say that related to this person who was in prison here,
but he didn't give me the name of any other witnesses.

Q. Now, Mr. Witness, you said that Mr. Dhengachu said he'd been
given your address to make contact with you. Now, isn't it right that he
got that information through Germain Katanga's family?

A. He didn't tell me who gave him my address. He just said to me
that he had been given my address. When I met him, he didn't spell that
out. He simply came all the way to where I worked. I was surprised to
see him. He said that he worked for the ICC, but, however, he did not
disclose to me the name of the person who had given him my name. He
himself is the only one who could answer that question, even though he
might not or he might remember the name of the individual who gave him my
name.

Q. And Mr. Dhengachu, he told you that he worked for the ICC. He
didn't tell you at this point that he worked for the Defence for
Mr. Germain Katanga?

A. He said that. If he hadn't told me that he worked for
Germain Katanga's Defence team at the ICC, how would I have known that?
I only know of Germain Katanga among the people who are here. If he had
given me some other name, well, I wouldn't have accepted because I don't
know anybody else. I have no information about any other people.

Q. Now, Mr. Witness, you confirmed that you don't read or write
French or Swahili. My question is this: Isn't it right that certain

words, certain expressions, were suggested to you in your statement?
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A. No. Everything that is in the statement was actually said by
myself. Who could have suggested what I should say? You know how we
work here at the ICC. Nobody suggested anything at all. Everything that
is in the statement was uttered by myself. Now, if somebody had
suggested anything at all, I would be in difficulty in trying to provide
you with answers.
Q. Mr. Witness, the phrase - and I'll say it in
French - (interpretation) "effective control," (In English) this phrase,
it was suggested to you, wasn't it, by either Mr. Dhengachu or somebody
else; isn't that right? And it appears in your statement, Mr. Witness,
at page 10.
A. What I say is that everything in the statement was said by
myself. Logo simply wrote down what I was saying. He took on record
everything I said. If by any chance he had written down something I did
not say, I would have been in major difficulty here. Nobody influenced
me in any way whatsoever. I'm not a child.
MS. LUPING: If we could just have one moment, Mr. President, for
me to confer with my colleagues.
PRESIDING JUDGE COTTE: (Interpretation) Please take a moment.
(Prosecution counsel confer)
MS. LUPING:
Q. Mr. Witness, when you signed your statement, Mr. Jean Logo
Dhengachu gave you a copy of that statement to keep; is that right?
A. He gave me a copy of my statement when I arrived Kinshasa.

Q. And you kept a copy of that statement; is that right?
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1 A. Yes, Ikeptit.

2 Q. And you kept it until now; isn't that right, Mr. Witness?

3 A. Yes.

4 (Prosecution counsel confer)

5 MS. LUPING: My apologies, your Honours. I probably only have
6 one more question of this witness. If you could give us a brief moment.
7 PRESIDING JUDGE COTTE: (Interpretation) Please go ahead.

8 (Prosecution counsel confer)

9 MS. LUPING:

10 Q. Mr. Witness --

11 MS. LUPING: If I could have the Court Usher come to assist the

12 witness by turning to page 10, that's 0759 of his statement.

13 Q. Now, Mr. Witness, I'm going to read a sentence from that page in

14  French -- and my apologies if my pronunciation is appalling but I'll do

15 my best.

16 THE INTERPRETER: Could counsel kindly specify specifically where
17  she's reading from, please, from the interpreters.

18 MS. LUPING: Yes, to the interpreters. I can refer you to where

19 Iam reading from. It's page 10, 0759 at the bottom. It's about the

20  third paragraph in the middle.

21 THE INTERPRETER: Thank you, Counsel.

22 MS. LUPING: (Interpretation) "In spite of that, even after his

23 appointment as president, Germain did not have any effective control over
24  the various commanders."

25 Q. (In English) So this is my question, Mr. Witness: So you're
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saying that the expression "controle effectif' were your own words and
they were not suggested to you. Is that your testimony?

MR. HOOPER: I'm sorry, can I just -- I don't want to interrupt.
The words being used in Swabhili are "controle effectif' and I'd like to
know what the Swahili is for effective control, real control, what
vocabulary otherwise would be used.

PRESIDING JUDGE COTTE: (Interpretation) Ms. Luping, please
continue and maybe you can ask the interpreters to clarify this for us
because this is an important point.

MS. LUPING:

Q. Mr. Witness, the expression "contrile effectif' whether that is
in French, translated for you in Swahili, my question is this --

MR. HOOPER: Sorry, the word in Swahili that's being used -- the
phrase is "controle effectif," the French phrase is being used on the
Swahili, listening to the Swahili.

PRESIDING JUDGE COTTE: (Interpretation) Madam Prosecutor,
please proceed, but maybe you should ask the witness what precisely he
understands by effective control, what does that mean for him in Swabhili,
and through the interpretation we will be able to understand what
specifically this term means for him. Please continue.

MS. LUPING: Mr. President, with due respect, it's a simple
question we're wanting to put to the witness on the phrase.

Now, if I can continue, Mr. Hooper, without being interrupted so
that I can complete my point.

MR. HOOPER: I'm sorry, I'm trying to help, not -- not to not to
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1 help. What I'm saying is that as the Prosecutor expresses herself in

2 English and uses or adopts the phrase "controle effectif' from the French
3 text, that phrase is being used in Swahili as literally "controle

4  effectif," where I'm assisted, as ever, by Professor Fofé as to the

5 appropriate phrase in Swahili which I'm willing to assist. It would be

6 Dbetter coming from Professor Fofé, though, than from me. But there's a
7  phrase in Swahili for this and we don't need to use the word -- at least

8 the witness doesn't need to have in Swahili the phrase "controle

9 effectif' when, in fact, there is an appropriate phrase in Swahili which

10  the interpreters I'm sure would probably be happier be using and

11  Professor Fofé can assist the interpreters --

12 MS. LUPING: Well, I'm sorry, before Mr. Fofé does, we might be
13  able to resolve this issue -- we might be able to resolve this issue

14  through --

15 PRESIDING JUDGE COTTE: (Interpretation) Madam Luping is the
16  principal concerned here because she is the one conducting her

17 cross-examination.

18 Now, Madam Prosecutor, we simply want to know whether, as we
19  think your intention is to seek from the witness clarification as to the

20 meaning of what is known in French as "controle effectif," he should

21  express himself in Swahili and the interpreters will interpret it to us

22 into French and English. But I'm afraid that we may not succeed if we do
23 not allow him to first of all tell us what he means by "contréle

24  effectif," bearing in mind that that word "effective" is actually being

25 translated into Swahili right now.
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Madam Prosecutor, please continue.

MS. LUPING: Thank you, Mr. President.

Our question actually is a different one and perhaps this matter

can be resolved if Mr. Hooper is willing to agree that this expression,
"controle effectif," appears in the witness's statement. That's all
we're seeking to clarify.

MR. HOOPER: Well, I'm not -- I mean, it's just been read out.

It's apparent from the French statement at page 10 that the word is:
"Germain n'avait pas de controle effectif sur les différents

commandants." There's no dispute about that. But this is not this
witness's language. And the difficulty I'm having at the moment is that
in being asked questions and using the word "controle effectif," those

are the words that are being used in the Swahili translation, "controle
effectif," and I'm told by Professor Fofé that the Swahili translation
should be, or could be, because there may be a number of different uses
of words "mamlaka yote" (* phon).

JUDGE DIARRA: (Interpretation) Mr. President, traditional
African languages include about 30 per cent of the colonisers' language.
So "controle effectif," you don't even need to go to school to understand
that. What is the purpose of this argument? My own language includes
40 per cent of French, and then Swahili includes many Arab words, words
like "sababu" (* phon). We can waste a lot of time in these details, but
I know that the witness -- I am sure that the witness understands
"controle effectif' because he was a combatant.

MR. FOFE: (Interpretation) I want to confirm what the Judge has
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just said. The expression "mamlaka yote" was used by our interpreter
right here, but before using it he used the French term "contrdle,"
"yote," so we were listening to him and he used the two concepts in
French and Swabhili, "controle effectif' and "mamlaka yote."

PRESIDING JUDGE COTTE: (Interpretation) And how is that second
wording in Swahili translated? Is it translated in the same way?

MR. FOFE: (Interpretation) Your Honour, our interpreter while
interpreting the Prosecutor's question used the words both in French and
in Swahili and he did it one after the other, so as to allow the witness
to better understand. The interpreter used the French expression first,

"controle effectif," which he then immediately translated into Swahili as
"mamlaka yote." So I believe that it might be best for you to ask the
question directly to the witness. Ibelieve he has understood, and what
Judge Diarra has just said is absolutely correct.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Fofé.

Ms. Luping, what do you wish to do right now? Do you have other
questions to ask on this aspect or should we consider that we have
concluded on it?

MS. LUPING: Mr. President, now that Mr. Hooper has confirmed
there is no dispute that this expression "controle effectif' does indeed
appear in the witness's statement, we have no further questions to ask
the witness on that point.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Madam Prosecutor. Let us continue.

MS. LUPING:
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Q. Now, Mr. Witness, you have explained that you retained a copy of
your witness statement. You have it here in The Hague with you; is that
right?

A. Yes, I think I have it.

Q. And this last meeting that you had with Mr. Dhengachu in
Kinshasa, you discussed your testimony at the time; is that right?

A. Can you please kindly repeat your question.

Q. The last time that you met Mr. Dhengachu in Kinshasa you
discussed the contents of your witness statement; isn't that right?

A. No, we did not discuss my statement because I already had a copy
of my statement. So we did not have this type of discussion with
Maitre Logo.

Q. So you had your copy of your statement with you when you met with
Mr. Dhengachu in Kinshasa; is that right?

A. Thad it in my folder and wherever I went I had it with me.

Q. So you did discuss what you were going to be testifying about in
court, isn't that right, with Mr. Dhengachu when you met him that last
time?

A. No. Our discussion did not take up to 30 minutes. He came and
saw me. He greeted me and wished me a safe trip. So when I was in
Kinshasa, Maitre Logo and myself did not have any in-depth discussion.

Q. Thank you, Mr. Witness.

MS. LUPING: Mr. President, your Honours, we have no further
questions.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam
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Prosecutor.

Mr. Gilissen is not here. I do not know whether the person
representing him wishes to question the witness.

MR. NARANTSETSEG: Mr. President, your Honours, OPCV has no
further questions to ask from the witness on behalf of Mr. Gilissen.
Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.

Mr. Luvengika, what is your position?

MR. LUVENGIKA: (Interpretation) Thank you, Mr. President,
your Honours. As far as I am concerned, I have gone over many of the
questions I wanted to ask the witness after the cross-examination of the
Prosecutor and the examinations of the Defence teams. I will try to
limit myself to certain aspects and to some points of clarification that
I wish to seek from the witness.

Questioned by Mr. Luvengika:
Q. (Interpretation) Good afternoon, Mr. Witness. My name is
Fidel Nsita Luvengika and I am the Legal Representative of the victims of
Bogoro. I am going to ask you a few questions about the Bogoro events.
I will limit myself to what happened there. I will try to be as clear as
possible. I fully understand the state in which you find yourself and
the fact that you weren't feeling very well a short while ago, so I will
try to make my questions as clear as possible.
Mr. Witness, during your testimony in this courtroom you talked
about the other attacks that took place in Bogoro before the major attack

of February 2003. You talked about five attacks and four of them were
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carried out before the fifth attack which was the major one. If you
know, can you tell us what was the objective of the Ngiti combatants
during the attacks before the fifth one?

A. Based on the little information I have, it would seem that those
attacks were linked to the threats of the UPC soldiers against the Bogoro
inhabitants, that is, to burn down houses and attack civilians. So that
was the objective when those attacks were carried out in Bogoro.

Q. Would you agree with me that those previous attacks did not have
the objective of unseating the UPC or chasing the UPC out of Bogoro?

A. When you commit yourself in a war, the purpose is to defeat the
enemy. But it can go either way. You can either defeat the enemy or be
defeated. But the objective was to chase out the UPC soldiers and
re-establish security.

Q. Do you know whether in the course of those various attacks before
the major one cattle or livestock was looted by the Ngiti combatants?

A. Which attack are you referring to, counsel, which specific
attack?

Q. You, in your statement, mention the first attack, the second
attack, the third attack, and the fourth attack, all of which failed,
that is, the attacks before the fifth one which was successful. So
during those four attacks do you know whether livestock was looted in
Bogoro?

A. Twill give you an answer related to three attacks. I did not
take part in the first attack or the second or the third. I took part in

the fourth and fifth attacks. During the fourth attack we were defeated
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and repulsed, and we won the battle during the fifth attack, but I'm not
in the position to tell you whether any livestock was looted.

Q. Thank you for your answer, Mr. Witness. Now, during the fifth
attack you have told us that you took part in that attack. We are more
or less aware of the location of the UPC camp, so there was this camp,
the institute, the school where the UPC set up its base. It is not on
the outside perimeter of Bogoro village. So before arriving the camp you
must have come through inhabited areas. So can you tell us how the
combatants -- what was the attitude of the combatants vis-a-vis the

inhabitants who were hiding in their houses, that is, during that fifth
attack?

A. Apart from the civilians who died at the school during the fifth
attack I did not see any other civilians in their houses.

Q. Mr. Witness, are we to understand that when the combatants
arrived Bogoro they went directly to the UPC camp and that is where the
entire battle took place? There was no fighting or action at all in the
other parts of Bogoro village?

A. You have said that you know Bogoro. Look at Bogoro carefully.

If you talk about the houses, how many houses are there before you reach

the camp? What is the difference between Lakpa and Bogoro? There is
Diguna and another village. How many houses are there, that is, before
you reach the UPC base? During the fourth and fifth attacks all the
civilians that were at the point of entry into Bogoro left, and during

the fifth attack there were no civilians at that particular location.

Q. Very well. Your answer is duly noted. Mr. Witness, I'm not
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going to revisit the looting and destruction of the houses, including the
houses that were burnt down during the fifth attack. Other witnesses
before you told the Court that cattle and goats in Bogoro were looted by
combatants during this attack. Did you hear about that looting or did
you observe it?

A. Tam going to answer your question. When the enemy comes to your
home he can kill you and take away your property. Are you going to
remain there with your property or you're going to move away with it?
When you live in an area and you know that the enemy is not far away, are

you going to keep your property with you until the enemy arrives and
takes it away from you? I did not witness any looting of cattle, of
livestock in Bogoro. There were no cows in Bogoro at that point in time,
and I did not witness any pillaging or looting of cows in Bogoro during
that attack for the simple reason that there were no cows there.

Q. Yes, Mr. Witness. In the course of your testimony you have
talked about looting during the attack on Nyankunde. And in answer to
questions put to you by the Prosecutor you talked about a few incidents
of looting in Bogoro. Was it the tradition, was it normal practice
whenever you won a battle to engage in these activities?

A. Please repeat your question.

Q. In the course of your testimony before you talked about the
attack on Nyakunde during which the combatants engaged in looting, the
commercial centre was pillaged, the hospital as well, and when you were
talking about the attack on Bogoro you also mentioned --

MR. KILENDA: (Interpretation) Your Honour, it has become custom
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here that when we are putting questions to the witness we show him the
excerpts on which we are asking questions. Shouldn't we follow that
practice now?

MR. LUVENGIKA: (Interpretation) This is something we heard this
afternoon at the beginning of this hearing. We talked a lot about the
attack on Nyankunde. We talked about the looting or the pillaging of the
commercial centre and the hospital. This is something which is still
fresh in our minds, and we have just talked about the attack on Bogoro
right now. I don't know whether we should go into the transcript to look
for all of that. It's going to take us a lot of time.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, do you
remember all of what we said on Nyankunde at the beginning of the
hearing? If you are able to remember, please answer Mr. Luvengika's
question; but if your memory is not -- or if you have forgotten, please
let us know.

THE WITNESS: (Interpretation) I think that the questions relate
to the events that took place in Bogoro. With respect to Nyankunde, I
have already provided answers and I do not remember the answers which I
provided. Ithought that counsel was asking questions on Bogoro.

MR. LUVENGIKA: (Interpretation)

Q. While my colleague looks for the reference, Mr. Witness, I would
simply try to refresh your memory. I am not talking about the attack on
Nyankunde. I was referring to the conduct adopted by combatants in case
of victory. When you won the battle on Nyankunde you engaged in looting.

Similarly, in Bogoro, after the battle you engaged in looting. And so my
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question to you was: Was this the tradition? Was it the normal practice
with combatants? I think my question is clear enough.

A. Well, you see, there are different types of combatants. You
engage in fighting and in case of victory you may remain there quietly
doing nothing. But there are others who in case of victory engage in
looting. So there were certain combatants who would go to battle with
the intention of looting afterwards.

Q. Youjust talked about loot. Do you know what the combatants did
with this loot once they returned to their camps?

A. Idonot fully understand the last part of your question. Could
you please repeat it.

Q. My question to you is whether or not you know what combatants did
with their loot once they returned home --

MR. O'SHEA: (Previous translation continues) ... intervene for
one moment. That question is -- is of a very general nature. Is my
learned friend talking about any specific battle here and any specific
time-period? Otherwise it's a very difficult question for the witness to
answer in such a general framework.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Luvengika, you are
going to be a little more precise so that the witness will know exactly
what you want to tell him. You should situate your question in time and
in space.

MR. LUVENGIKA: (Interpretation) I apologise, your Honour. My
question was general because I was bearing in mind the last answer

provided by the witness.
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Q. Mr. Witness, talking about the Bogoro attack, in answer to the
Prosecutor's question you did confirm that looting had taken place. Do
you know what the combatants did with the loot that they brought back
from Bogoro?

A. Counsel, if you bring back loot or booty from the war, is that
not your private property? Is that not something that belongs to your
group? We did not all sleep in the same houses. We cannot know what our
fellow combatants would do with their war loot. If we were in the same
house or in the same locality, I would have been able to know that my

colleague sold his loot or had distributed the loot to his family
members. But we were not living in the same house.

Secondly, there were combatants who came from different camps.
They did not all come from the same camp. Consequently, we could not
know what each and everyone was doing with his or her own loot because we
were not in the same -- we were not together and we did not all live in
the same camp.

The last battle on Bogoro was carried out by various camps and
everyone looted and they did whatever they liked with their loot. It is
difficult to go and carry out an investigation in order to determine what
the various fighters or combatants did with their loot. That is
difficult.

Q. Thank you, Witness, for your answer. You as company commander --
well, I would like to know whether the combatants would give you part of
the loot, give part of the loot to you or the camp commanders? Did it

ever happen that the combatants or the commanders were interested in the
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loot that was brought back from battle?

A. Sometimes one out of ten combatants would go back to see the
commander and they would say, "Well, this is what I've looted. I will
give you 100 francs from what I looted," but this was not the case for
everyone. Each combatant had his weapon. Each one behaved in his own
manner. If as commander you go asking the combatants to give you part of
the loot, a gunfight could break out. A combatant can come to give you a
hundred francs, but you cannot force them to give you what they looted.
This was not mandatory.

Q. Thank you, Mr. Witness. Mr. Witness, now talking about
prohibitions related to fetishes, would it be correct to say that the
prohibition you talked about, that is, the ban on committing or
commission of rape, was it due to the fact that combatants had to abstain
from all sexual contact with women, even their own wives? Do we agree on
that point?

A. No. There was no prohibition for combatants to engage in sexual
activity with their own wives, but on the eve of battle the combatants
would spend the night together. No one would go spend the night with his
wife. We would leave our wives behind and we would go and sleep
together. No one would go to sleep in his home or elsewhere. If we were
on the list of commanders who had to go to battle, we had to stay
together with the same -- with the other combatants and spend the night
together. And if we went against that instruction and did whatever we
liked, well, then we would face the consequences. You cannot prevent

people from doing whatever they want to do, but if we did that while we
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were preparing for war, then we would have to face the consequences.
Q. Mr. Witness, I would not like to return to the questions which
have already been put to you by the Prosecutor, but I will like to get
some clarification from you on the woman whom we referred to as the Nande
woman. For the benefit of the Defence team I'm referring to today's
transcript page 51, lines 10 to 17. This afternoon you said that:
"If she had been Hema we would have known what to do."
What do you mean by that? What would you have done?

A. Inthat case, we would do what our supreme commander would
request. If the commander said, "Do this," we would do it. I had no
authority to tell my combatants to act against the instructions of the
supreme commander. If my boss asked that someone be killed, I would have
no right to go against that instruction. We simply obeyed instructions
from our bosses. If we had to arrest someone -- in any case -- in that
case we were told that the woman should be taken to Kagaba, to prison.

THE INTERPRETER: Message from the Swahili booth: Can the
witness repeat the final part of his answer because the interpreters did
not hear him.

PRESIDING JUDGE COTTE: (Interpretation) Professor, please go
ahead. In any case, the interpreter had difficulties interpreting the
end of the witness's answer, and that is probably why you rose,
Professor Fofé. Is that the case?

MR. FOFE: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) In this case, Witness,

please repeat your answer. Could you repeat the answer you just gave so
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that the interpreters can translate it in its entirety.

Yes, Professor Fofé.

MR. FOFE: (Interpretation) Before the witness takes over, I was
rising to draw the Chamber's attention to the type of questions which are
being put to the witness. A short while ago when the Prosecutor asked
the witness or put this question to the witness we let it pass, but in
actual fact, hypothetical questions are not put to a witness. When we
say "if," "if ever," questions of this nature, your Honour, with all due
respect are not authorised. Questions should be put to the witness on

events that he witnessed, that he saw or heard about, but you cannot put
questions in the conditional, saying, for example, "If such and such a
thing had happened what would have happened as a result?" I rose,
your Honour, because we want to make sure that our proceedings are
conducted in a proper manner.

MR. LUVENGIKA: (Interpretation) Your Honour, with your leave, I
think that Professor Fof¢ is right. The fault is mine. I phrased the
question wrongly. I simply quoted what the witness said. The witness
said, "If she had been Hema, we would have known what to do." I was
simply quoting the witness. I did not use that construction myself.

MR. FOFE: (Interpretation) Thank you, your Honour. Isimply
wish to reassure my learned colleague that -- that the error happened
before he put the question. I think everything started from what the
Prosecutor did. I mean, she was asking her questions starting with "if"
and we let that pass. But since we discovered that this was giving rise

to other questions, I decided to intervene in order to ensure that these
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proceedings are properly conducted.
PRESIDING JUDGE COTTE: (Interpretation) We will try to do
things properly. But that said, Mr. Luvengika, strive to ask your
questions such that the witness would answer without Professor Fofé
feeling the need to stand and raise objections. Please, you may proceed.
MR. LUVENGIKA: (Interpretation)
Q. Mr. Witness, could you please tell us if you know why, as you
say, your supreme commanders wanted you to double-check whether or not
this lady was Nande or Hema. Were you given any explanation, any reason,
for that? And just to add to the question, why was it so important to
find out the ethnicity of this woman?

A. It was important to find out her ethnicity because when she was
arrested she was asked to give her name and she said her name was (Expunged)
and that is a Nande name and she started speaking Nande. She was taken
to Dark's home and Dark asked her a question in Swahili. However, her
manner of speaking Swahili made us believe that she was Nande. It was
necessary, therefore, to take her to Kagaba where there was someone who
spoke Nande well in order to determine whether or not she was indeed
Nande after she would have discussed with this other person who spoke
Nande well. That was the reason.

Q. We can therefore say that this was very important, that is,
verification of the woman's ethnicity was of major importance to the
supreme commander and to the combatants; is that the case?

A. Yes, it was something very important because when someone claims

to be of a certain ethnicity, then it is proper to find this out once and
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1 forall. It was important, therefore, to verify her allegation that she

2 was Nande.

3 PRESIDING JUDGE COTTE: (Interpretation) Mr. Luvengika, since we
4 started five minutes early, it's important for us to end five minutes

5 early, otherwise we will run out of tape. We are going to rise now and

6 we will continue tomorrow as from 9.00 a.m. The Chamber will have a few
7  questions for the witness and the two Defence teams will make their final

8 observations. We believe, therefore, that before the midmorning break

9 the next witness will be able to start his testimony.

10 What did you say, Mr. Luvengika?

11 MR. LUVENGIKA: (Interpretation) Thank you, your Honour.

12 PRESIDING JUDGE COTTE: (Interpretation) You are very kind.

13 Court Officer, could we go into closed session so that the

14  witness can leave the courtroom.

15 Mr. Witness, you should try have a good night's rest so that

16  tomorrow when you return you will feel a little better, and tomorrow you
17 wouldn't have to spend much time in the courtroom.

18 (Closed session at 6.25 p.m.)

19 (Expunged)

20 (Expunged)

21 (Expunged)

22 (Expunged)

23 (Expunged)

24 (Expunged)

25 (Expunged)
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—_

(Open session at 6.26 p.m.)
2 COURT OFFICER: (Interpretation) Your Honour, we are in open
3 session.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

5 Court Officer.

6 We stand adjourned and we will reconvene tomorrow morning at

7 9.00 am.

8 The hearing ends at 6.27 p.m.

9  CORRECTION REPORT

10 The Court Interpretation and Translation Section has made the following correction in
11 the transcript:

12 *Page 38 lines 10 to 12:

13 “A. Idonot have any precise information. With respect to that event, on the day of
14 the attack, I do not have any specific information to give in response to your

15 question.”is corrected by

16 “A. Ido not know for sure whether or not he had already been appointed as

17 Germain Katanga’s adviser at the time of the Bogoro attack. “
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