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1 International Criminal Court

2 Trial Chamber II - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Wednesday, 1 June 2011

10 The hearing starts at 9.02 a.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) You may be seated.
15 Good morning, everyone. Good morning, accused persons.

16 Before the witness comes in, the Chamber would like to provide

17  some explanation to the Defence team of Germain Katanga and to all the
18 parties and participants regarding the oral decision of yesterday on the
19 postponement of the testimony of Witness Jean Logo.

20 Yesterday, during the hearing of the 31st of May,

21  transcript T-272, an oral decision on the application number 2919 of the
22 Defence of Germain Katanga requesting the postponement of Jean Logo's
23  testimony, the Defence asked for clarification regarding whether in its

24  decision the Chamber had indicated that Witness Jean Logo would leave
25 The Hague immediately after his testimony. The Defence pointed out that
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1 they would have wished him to stay for some time in The Hague. I will
2 re-read the relevant paragraph of the decision, and I quote:

3 "Still with regard to ensure optimal collaboration between the

4  Defence and its resource person and in order to avoid separation
5 measures, the Chamber has no objection to a similar interval being
6 implemented such that the first witness of Mathieu Ngudjolo should not
7  begin testifying until Jean Logo has returned to his place of work."

8 The Chamber simply pointed out that it had no objection if this
9 was necessary for the good conduct of the work of Witness Jean Logo.

10  There was no principle here indicating that this witness, who is free to
11  come and go, should leave the Netherlands immediately. The Chamber
12 simply pointed out that if Jean Logo wishes to remain in The Hague for
13 some time after his testimony, he should simply ensure that he is not
14 lodged in the same hotel as the witnesses of Mathieu Ngudjolo if those
15 witnesses have already arrived. And the return of Jean Logo to the DRC
16  will be the responsibility of the competent services of the Registry.

17 This is the clarification that the Bench would like to make to
18  its decision of yesterday following the request for clarification from
19  Mr. David Hooper.

20 Court Officer, please have Mr. Mbomba brought into the courtroom.

21 Mr. Hooper.

22 MR. HOOPER: Thank you very much, Mr. President, for the

23 clarification.

24 You asked me yesterday to indicate when, given the week that

25 we're not sitting in June, we thought was a reasonable estimate as to
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1 when the Defence case so far as witnesses other than the accused, when

2 the Defence case for Germain Katanga will conclude. And we've discussed
3 this amongst ourselves, and taking into account the non-sitting days and

4 particularly the week in June, we estimate that we will conclude the

5 final batch of those witnesses, being Jean Logo, we hope by the

6 7th of July, so the end of the first week of July.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
8 This is an important clarification for all the parties and participants,

9 and even more so for the Defence team of Mathieu Ngudjolo which should in
10  light of this postponement be able to begin the presentation of their

11 case, * to be continued after the recess in August.

12 Court Usher, please have the witness brought in and we will be

13 basing ourselves on what Mr. Hooper has said, and that is the

14 7th of July.

15 (The witness takes the stand)

16 PRESIDING JUDGE COTTE: (Interpretation) Good morning,

17 Mr. Mbomba.

18 THE WITNESS: (Interpretation) Good morning.

19 PRESIDING JUDGE COTTE: (Interpretation) I can see that you can
20 hear me well.
21 THE WITNESS: (Interpretation) Yes.
22 PRESIDING JUDGE COTTE: (Interpretation) Very well. We will
23  continue with our proceedings and it is Mr. Hooper who will continue
24 asking you questions this morning.
25 Mr. Hooper.
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MR. HOOPER: Yes. Thank you, Mr. President.
WITNESS: WITNESS DRC-D02-P-0160 (Resumed)
(Witness answered through interpreter)
Questioned by Mr. Hooper: (Continued)
Q. Good morning, Mr. Mbomba.
A. Good morning.
Q. Allright. We're presently in public session and we will remain
as far as possible in public session. If you're asked by me or by
anybody else a question that you feel you'd like to answer in private,
you can always ask the President to permit you to be in private session.
I remind you of that. I don't anticipate we're going to meet that
difficulty, but I'm going to ask to go into private session now just for
one or two questions which will take just a few minutes.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please,
a brief private session.
(Private session at 9.10 a.m.)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
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1 (Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

2

3

4

5

6 (Open session at 9.14 a.m.)
7 COURT OFFICER: (Interpretation) We are in open session,

8 Mr. President.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

10  Court Officer.

11 Mr. Hooper.

12 MR. HOOPER: Yes, thank you.

13 Q. So, Mr. Witness, I'd like to ask you about someone called Yves.

14 Do you know Yves?

15 A. Yes, I do know him.

16 Q. Where did you meet him? How do you know him?

17 A. Imethim in Aveba. Ibelieve it was in 2004. When I completed

18 my studies, I returned to Aveba and I personally got to know him. It was
19  in late July 2004.

20 Q. Now, you've told us, as we know, yesterday that you were born on
21  the 28th of January, 1985. So in January of 2004 you would have been 19.
22 How old at that time would you say (Expunged) was in relation to your age?
23 MR. HOOPER: I'm sorry, you see, I've made a mistake straight

24 away. There will be a redaction there. Yves.

25 THE WITNESS: (Interpretation) Before that I did not know him,
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so I do not know the exact age of Yves when I met him. I can say that we
are of the same generation, but if he is younger than me, then I would
think it would be by about two years. But I think we are in the same
generation.

THE INTERPRETER: And from the interpreters, we are having a
problem with sound. Maybe the witness is a bit too far from the
microphone.

MR. HOOPER:

Q. So, Mr. Witness, could you just pull your chair forward a little
bit because they're not hearing you very clearly in the translation
booths. You're a little bit -- you're quite tall, so you're quite far
from the microphone, so move yourself forward a bit. That'sit. You
don't need to swallow the microphones, but as long as you can -- that I
think will be fine.

So you thought about two years younger than you. Now -- fine.

A. Yes.

Q. Now, in 2004 when you had occasion to meet Yves, what was he
doing in Aveba? How did he spend his day, as it were?

A. As far as I know, when I met him he was a student in the
Aveba Mukubwa Institute, Institut Pédagogique.

Q. Did you ever see Yves in any military uniform or with a weapon of
any kind or performing any role in the militia or any armed group?

A. Personally I never saw him either in uniform or bearing a weapon.

Q. Now, I want to come now to talk about someone called Joe. Do you

know the person of whom I speak?
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A. Very well.

Q. Now, how do you know him? Where did you meet the him? Just tell
us a little about him, please, about Joe.

A. Tknew him in Gety in 2003 when I came to repeat my fifth year of
secondary school. I came to know him for two reasons. He was a student
at the Abaka Institute in Gety while I was at the Institut de Gety. So
there are two schools there: Institute Abaka where you have commercial
studies and the humanities, and then there was the Gety Institute where
you can carry out studies also in the humanities. (Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

I did not know him as anything else, that is, anything other than the
occasions that I have described.

Q. Allright. And can you just -- it may be clear to most of us,
but what's a conductor? What does a conductor do?

A. The conductor or convoyeur is actually the manager, somebody who

is in charge of a vehicle for the transportation of passengers and
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property. But even if that person is not there, he is the one
responsible for receiving the money and planning the trip. So he's the
one managing the trips of the vehicle. He's the person known as the
conductor.

Q. Now, you speak about 2003. I'm wondering if you can help us as
to a more specific part of that year. Now, in early 2003,
January/February 2003, do you know where Joe was?

A. AsIsaid yesterday, I came to Gety to repeat my fifth year. It
was around September/October 2002. So it was the school year 2002/2003.

I got to know him during that period, that is, as from that time because
the two -- during the two years that I spent in Gety he was there. And
what I know about him - and there is very little risk that that is
incorrect - is that he was studying, he was a student. Not only did I go
and (Expunged), we knew each other very well. Ibelieve that

if he meets me also he will know me. This was a village. It was not a

Page 9

large town where people might not know everyone. We know each other very

well. Ibelieve that if he saw me, he would know me, he would be able to
say who [ am.
So he was a student at the Abaka Institute, but what I do not

know is whether he was doing the commercial studies or the biochemistry
studies, because there were two sections in that institute. But what I
am sure of is that he was at the Abaka Institute while I was in the Gety
Institute.

Q. Do you know what ethnicity he was and where he came from?

A. Ibelieve that he was a Lendu. I do not know where he hailed
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1 from, but I suppose that he might have come from Djugu, (Expunged)

2 (Expunged) is someone who

3 found himself in Gety because he had fled the war in Djugu. So I suppose

4  he came from Djugu, but I do not know with any certainty where he

5 actually came from.

6 Q. Thank you. Now, I want to move now on to quite a different

7 subject, and that is demobilisation. Now, before I do so can I ask you

8 this: Were you yourself ever part or a member of any armed group or

9 militia?

10 A. No.

11 Q. Now what do you -- do you know anything about any demobilisation
12 process that took place in Walendu-Bindi?

13 A. Tknow something about it.

14 Q. And how do you know something about it?

15 A. Tknow about demobilisation because there were several phases in

16 my life. After I completed my studies, I went back to join the family in

17 Aveba and this coincided with the construction of the transit site at

18 Aveba Mukubwa. So during the planning stages, sometimes I would go and
19 represent the president of the young people and this would be in meetings
20 with the MONUC representative. And when this transit site was being
21  constructed in Aveba Mukubwa, we provided labour. Each day we would go
22 there as day workers. Some of the buildings there were constructed by
23  us, were built by us. So this is how come I have an idea about the
24  demobilisation site, both the adult site and the children's site. But1
25 also know about the transit site, particularly the children's site,
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1 because I myself worked there during the demobilisation process for

2 Save the Children United Kingdom.

3 Q. Thank you very much. Now, what did you -- what position did you
4 have?

5 A. In the children's area where I was working, I was a member of an

6 association recruited by Save the Children United Kingdom, because the
7 adult area was run by the CONADER -- the UNDP CONADER, whereas the
8 children's area was entrusted to Save the Children UK, but the policy of

9 Save the Children was such that they themselves couldn't work on the

10 ground. That's why they preferred to enter into an association with --

11  to co-operate with the local associations. And it was in that context

12 that Save the Children had selected three associations. There was Terre
13 des Enfants, TDE; there was AMDC, the Association des Mamans pour le

14 Développement Communautaire; and there was AJEDEC, the one which I was a
15 member of, which is Association des Jeunes pour le Développement

16 Communautaire.

17 Q. (Previous translation continues) ... just for a moment. Right.

18 Let's just -- while we've got those names presented by you, just go back
19 over them again. So the first one was an NGO called Terre des Enfants,
20 TDE, and -- and who was the responsable for that?
21 A. The person in charge of Terre des Enfants was David Alicama.
22 Q. Then we had another NGO, AMDC, Association des Mamans pour le
23 Développement Communautaire, and who was the responsable for that?
24 A. The person in charge of that was Mrs. Régine Kasima (* phon).
25 Q. And then the third one, AJEDEC, A-J-E-D-E-C, and again, just
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remind us what that one was, please. The one you worked for, what was
that?

A. AJEDEC is the Association of Young People for Community
Development and its leader was Birido Tsatsi Aimé Césaire.

Q. And I understand that was the group, as it were, that you worked
with. And what was your function in that group, AJEDEC, what was your
role or job?

A. As amember of AJEDEC, I was secretary in charge of the
administration of AJEDEC.

Q. Can you remember when you started to work for AJEDEC?

A. Unless I'm mistaken, I think it was November, November 2004. I
think it was about the 8th of November, 2004. I can't be more precise
about the date.

Q. That's very clear. Thank you. And how long did you continue
working with AJEDEC, working within that demobilisation process?

A. I'worked -- since we had three agreements, three contracts, with
Save the Children, I worked for all of them. I worked from the
beginning, the very beginning of the process, until the end of the
process. I was there all the time.

Q. Allright. Can you remember when the process concluded or when
you stopped -- how long were you involved for, can you recall?

A. The process, unless I'm mistaken, I think it went through to
June. I don't remember the exactly date, but I think we were there till
the end -- till the month of June.

Q. Now, during that time, November to about June of -- particularly
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during 2000 -- you refer earlier to these preliminary meetings with MONUC
that you participated in and the building of the site. Can you recall
when that process started, when you had your first involvement at the
planning stage?

A. Idon't remember precisely the date when the process began, but
as I said earlier, when I went back to my family in July 2004, the
preliminary meetings which I had referred to had already begun and I
think Save the Children was already in the process of trying to find
which local organisations it was going to work with on the ground. And
as I was already a member of the AJEDEC previously, the -- I was asked --
Birido Tsatsi asked me to work on it. Since I was a member of the board
and as AJEDEC has offices in a lot of places, Aveba, Songolo, and
Bukiringi, in particular, and I was secretary there too of AJEDEC in
Aveba, and I was a member of the AJEDEC board and I was, therefore,
participating on behalf of the young people at the preliminary meetings,
sometimes organised by UNDP and MONUC and UNICEF. So they were talking
about awareness raising among people as regards the whole process so that
children and adults would agree to demobilise. So I think this had
already begun -- the process had already begun. It was already underway
when I arrived.

And I don't know precisely for the adult area when it began

because the transit centre site, unless I'm mistaken, was built in the
end of August or the beginning of September. That was when the transit
centre site was built for the adults, but I don't know when the programme

actually began for the adult area. But as I said earlier, for the
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1 children's area, unless I'm mistaken, the programme began in

2 November 2004.

3 Q. Thank you. Now, during those preliminary stages and the setting

4 up of the programme in November 2004, do you know where Germain Katanga
5 was at that time?

6  A. Iknow where Germain Katanga was. The meetings I've referred to

7  here were -- Germain Katanga attended. Whenever there was a meeting,

8 Germain Katanga attended the meeting. So I think he himself agreed for

9 the transit centre to be built. He was in -- otherwise, he was in the

10 BCA.

11 Q. Now, have you ever heard of something called the FRPI?

12 A. What I'd like to say is that it was then -- it was during those

13 meetings that I also heard that Germain was president of the FRPI because
14  he said it was the FRPI which was to demobilise. And the days when

15 Colonel Ekuba came for the first time to Aveba, we went to a meeting.

16  Germain was not present -- Germain himself was -- was there -- had -- was
17 not there --

18 Q. Just pause a moment --

19 A. He had gone to the farm.

20 Q. It'sjust that you're speaking quite quickly and these -- your

21 words get translated, and when you're giving long answers it's difficult

22 to keep up with you. It's no criticism of you at all. You're doing

23 fine. Let's just go back to what you just said if I can pick up your

24  last words.

25 So you're talking about the first time Ekuba visited and just
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1 recap, just repeat what you told us. What happened when Ekuba paid his
first visit?
A. Colonel Ekuba was the colonel of the first integrated brigade,
and it was also in that context -- in the context of the building of the

transit area that he came to visit Aveba, Ekuba representing the

2
3
4
5
6 Congolese government. I don't -- he was accompanied by a MONUC colonel
7 butldon't remember his name. Germain himself was not -- was not there

8 in Aveba. It was that day that I found out he was president of the FRPI,

9 because we were in the meeting room and we were waiting for Germain.

10 Everyone else was there. Colonel -- those colonels and majors there.

11 And somebody went on a motorbike to get him. He was working in his

12 fields in Monaraba (* phon). There's a hill which is actually called

13 Ome (* phon) and that's where his field -- his farm -- his fields were.

14 And people went to -- to fetch him. His farm was there. And people

15  went -- somebody went on a motorbike to get him, but normally it's a

16  place where -- which is not accessible by motorbike. So somebody -- and

17 it was while we were waiting for him in the room that I learnt that he

18 was actually the president of the FRPL

19 Q. Now, what role, if any, do you know that Germain Katanga played

20  in this demobilising process?

21 A. Idon't understand your question.

22 Q. Well, you've told us about FRPI and learning that Germain was

23  president and that it was the FRPI being demobilised. My question is

24  simply this: What part, what role, did Germain Katanga play in this

25 process of demobilisation? What was his attitude to demobilisation so

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



ICC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 16/88 NB T

Witness: Witness DRC-D02-P-0160 (Resumed) (Open Session) Page 16
Questioned by Mr. Hooper (Continued)

O o NN N O A~ W N

NN N N N N R R R, o|m |, | )
QO = W N = O© VW 00 NN o O = W N = ©

far as you could see?

A. Inrelation to this I would say that firstly at that meeting, the
meeting I've just referred to where Colonel Ekuba was present, during
that meeting Germain even stated that he would be the first person to
disarm. So demobilisation in Aveba, at the transit site in Aveba, was
subject to Germain demobilising as president of the FRPI. That was a
precondition. It was essential that Germain should disarm so that other
people could -- would follow him. And he did that, I think. I'm not
mistaken.

Q. Allright. Now, let's come back to those three organisations,

Terre des Enfants, the Association des Mamans, and the Association des
Jeunes Personnes. What role, what function, did each of those
organisations play in the demobilisation process for children -- or I
should say young persons?

A. The three associations had three different tasks from Save the
Children. Everything began with AJEDEC and they were engaged in
awareness raising. According to the philosophy of Save the Children,
this meant that the people from AJEDEC were to go into the camps and
speak to the commanders. That was the philosophy of Save the Children.
So the people of AJEDEC were to go out -- to go to the camps, speak to
the commander, so that the -- so that he would release the children for
the demobilisation process. That was the philosophy, and then -- then
after this awareness raising, the children would go to the transit site
where they would be looked after by Terre des Enfants, which would

identify them. It was Terre des Enfants which was in charge of
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1 identifying the children.

2 Q. Just pause there. All right. So let's just look at

3 Terre des Enfants and what you know was involved in this identifying

4 process. What went on? What did Terre des Enfants do then to identify

5 people and how long did the process last? What happened -- just tell us

6 the process. Imagine you've got a child or a young person who is now

7 going to go through the process. Just take it through it, starting with

8  Terre des Enfants. For example, were Terre des Enfants at this camp, at

9 the mobilisation (* sic) site? Were they elsewhere? Did they have an

10  office? How did it work?

11 A. Terre des Enfants had their office -- their office was in the

12 adult area in the transit centre. Since we're two parallel areas. But

13  the office of AMDC and AJEDEC -- in fact, AJEDEC didn't have an office as
14 such, but members of AJEDEC worked in the SET, which is the

15 transitional -- structure d'encadrement transitoire, that was run by the

16  AMDC, the Association of Mothers for Community Development. So when the
17  children arrived they are welcomed in the SET, the structure

18  d’encadrement transitoire, and then they had to wait for the staff of TDE

19 toidentify them. So they arrive and they go to the SET and neither the

20 AJEDEC or at the AMDC are actually dealing with them, looking after them.
21 Q. Allright. So let's have that first process. What did TDE do?

22 A. TDE at that stage was in charge of identifying the children.

23  This meant that TDE had to determine whether the child was a child

24  soldier or not. That was the job of TDE. TDE had to get the full

25 identity of the child; namely, the child's name, the name of the child's

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



ICC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 18/88NB T

Witness: Witness DRC-D02-P-0160 (Resumed) (Open Session) Page 18
Questioned by Mr. Hooper (Continued)

1 parents, the child's address before they joined a militia, which camp

2 they came from. And if possible, the child was to tell TDE where he

3 wanted to be returned to his family, whether it was to his original

4 family, the family he lived with before he joined the militia, or whether

5 he wanted to go and live with another family. And that was the work done
6 by TDE. And they did that for at least 48 hours. TDE had 48 hours to do
7 that.

8 Q. And what, if anything, did TDE do with the information that it

9 had got from the child or young person?

10 A. Could you please repeat that.

11 Q. What, if anything, did TDE do with the information that it got

12 about the child's family, for example, or where the child wanted to go,
13 do you know?

14 A. TDE didn't do anything with it. TDE, as I said, merely

15 ascertained the full identity of the child. If the child can say where

16 he wanted to be returned, the child's complete full data were then sent
17 to AJEDEC. After TDE had identified the child, the information was then
18 given to AJEDEC.

19 Q. And what was AJEDEC's -- what did AJEDEC do with that

20 information?

21 A. AJEDEC then had to do what we call the tracing on the ground,

22 namely, trying to trace the family. What does this mean? In the

23 philosophy of Save the Children -- because the children who joined the
24 militia had been separated from their family, that was the philosophy of
25 Save the Children, and the -- they thought that the children might have

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



ICC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 19/88NB T

Witness: Witness DRC-D02-P-0160 (Resumed) (Open Session) Page 19
Questioned by Mr. Hooper (Continued)

1 forgotten where they had originally lived. That's why, first of all,

2 AJEDEQC, once they had the full identity of the child, AJEDEC actually had
3 to go out into the field and find the child's family on the basis of the

4  address given by the child and also have -- and also talk to the family

5 and suggest to the family that the child should return to the family.

6 Because Save the Children also felt that since the child had been in the
7  militia and had spent many years in the militia, the child may have

8 become hostile to his family and perhaps the family would not want to
9 take the child back. And that was what tracing meant, firstly, going out
10  to find the child's family to -- and to persuade the family to accept the
11  return of the child. So that -- in the family. So that is what AJEDEC

12 did once they received the full identity of the child.

13 Q. Allright. So TDE has up to 48 hours to process the child and

14 gather information which is passed on to AJEDEC to do the tracing that
15 you described. During the time that that takes place, while you're

16  tracing the child's family and finding out if it's suitable for the child

17  to go back, where does the child go?

18 A. While waiting to get the information for AJEDEC to receive the
19 information on the child, after 48 hours spent with TDE, the child was
20 then placed in the SET, the structure d'encadrement transitoire, which
21 was administered by the AMDC.

22 Q. That's the Association des Mamans, and what did they do?

23 A. As the word structure suggests, they provided care. I think -- I
24  think they also organised sports activities, recreational activities for

25 the children. I don't know what -- exactly what AMDC was trying to
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1 instill in the children. Perhaps it was religious and cultural

2 educational structure.

3 Q. Do you know if the child or young person was ever provided with
4  anything?

5 A. Could you please repeat your question?

6 Q. Do you know if the child was given anything or provided with

7 anything?

8 A. Yes. After their identification by TDE, the children were

9 provided with a kit. It was -- there was a box and they gave them a pair
10  of trousers or a pair of shorts, a shirt, and another clothing item,

11 shoes, usually slippers or -- well, that was the minimum that was

12 provided to them.

13 Q. Allright. Thank you.

14 Now, what would happen at the end of this process to the child?
15 Let's imagine that the family's been found, what would happen?

16 A. Once the family of the child has been located by AJEDEC, of

17  course, there was what we called the attestation, attestation of

18 demobilisation, and that was something I was involved in. This was an
19 attestation of exit from an armed group and it was a form which had been
20 pre-prepared and I simply filled it out, a document attesting that the
21  child had been demobilised. So there was this document attesting to the
22 child's exit from an armed group which I completed, and then I had to
23 submit it for signature to Captain Nchaki. Captain Nchaki was
24  replacing -- representing the government with respect to the
25 demobilisation of child soldiers under the process.
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Q. CanIjust proffer a spelling for Nchaki, N-c-h-a-k-i,
N-c-h-a-k-i. Do you agree with that spelling?

A. Yes, I agree.

Q. Now, can I just come to a more general aspect of this process.
Children and young persons are demobilised through the process or by the
process that you've just described. What did a child have to show or
demonstrate in order to be eligible for that process? Did the child need
to demonstrate, for example, that it was a fighter, a combatant, an armed
soldier, as it were? What was the criteria, can you help us?

A. That question should be put to members of the TDE. It was the
TDE that carried out this exercise. I don't know what criteria they used
to accept the children in the transit sites. Everything I'm telling you
here was the procedure followed by Save the Children. Their principle
was that AJEDEC had to go into the field to the camp to carry out

awareness raising, but the question is: Did they actually go into the
camp to do that? I do acknowledge, as secretary of AJEDEC and member of
the board of AJEDEC, that AJEDEC did not go to the camp, but that was the
principle. And sometimes TDE was not responsible with regard to
criteria. With respect to the criteria for retaining children at transit
sites, the TDE sometimes had nothing to do about it. I think that it was
the problem of Save the Children. I have always said this.

Why do I say it was Save the Children's problem?
Save the Children broadened the concept of child soldiers in my place.
Instead of talking about child soldiers, Save used the concept of

children associated with armed groups. We were trained by
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1 Save the Children before the procedure, and that was their concept. They
2 did not talk about child soldiers. Save the Children talked about

3 children associated with armed forces and groups.

4 So if we have to follow the logic of the events that took place

5 in Walendu-Bindi, then you have to understand that this concept had a

6 major impact, and so everyone, every child, could be demobilised. So I

7 would say it wasn't the problem of TDE, it was the problem of

8 Save the Children.

9 So it wasn't -- a child didn't need to have borne weapons to be

10 demobilised. A child didn't have to have lived in a camp to be

11 demobilised. When I talk about awareness raising, when I talk about

12 identification by TDE, these are all principles, but when we actually

13  started working in practice, something else obtained that was different
14  from the principles.

15 Q. Now, I'd like to show you, if  may, a particular document which
16  has been produced before and let me just get its number. I'm afraid I

17 don't...

18 MR. HOOPER: I've got the general number. We're just trying to

19 find the EVD number. It's a document we're familiar with for some time.
20  Oh, thank you very much. I've got a number here. EVD-OTP-00120. Now,
21 it's confidential but the first page I would have thought is not

22 confidential and I would have thought we can look at this. But inside,

23  of course, contains names and that must remain confidential. But I would
24  have thought the front cover isn't going to be a problem, and it's

25 instantly recognised by all of us.
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MR. GARCIA: (Interpretation) The document in its entirety is
confidential, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Garcia, what
were you saying?

MR. GARCIA: (Interpretation) Your Honour, the entire document,
including the first page, is confidential.

PRESIDING JUDGE COTTE: (Interpretation) Well, in that case, we
are going to lower the blinds. The Court Officer was putting to me a
question in that regard. Please bring down the blinds.

MR. GARCIA: (Interpretation) Your Honour, Mr. Hooper should ask
introductory questions to the witness before showing him the document.

PRESIDING JUDGE COTTE: (Interpretation) Well, the blinds are
being lowered.

Mr. Hooper, you may introduce that document and it will then
serve as the basis for your subsequent questions.

MR. HOOPER: Well, I need to show the witness the document to ask
him if he recognises it at all. So I can't really -- that's my
preliminary question. So if he can have the document, please.

COURT OFFICER: (Interpretation) To view the document, please
press the button "PC 1."

MR. HOOPER: I want to -- I've got a hard copy here.

Q. I'd like you to just look at the first page of this document.
PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Prosecutor.
MR. GARCIA: (Interpretation) I think introductory questions

should have been put to the witness before showing him the document.
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This is simply to place the witness in context so that he will understand
what this is all about.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, I think a
couple of introductory questions will avoid all these interruptions. So
once the witness tells us whether he recognises this document, please,
you may proceed. From what he just told us, maybe he knows what it is
all about. But, well, let's follow the normal procedure.

MR. HOOPER:

Q. You can see the face of the document, I think, on the screen.

Have you seen that document before?

A. Yes.

Q. Allright. And when did you first see or have the opportunity to
see that document, can you recall?

A. Irecognise that this document was the document we worked on at
the transit site -- (No interpretation).

THE INTERPRETER: The interpreter did not hear the last phrase
made by the witness.

MR. HOOPER:

Q. So, Mr. Witness, just your last words -- you've come away from
the microphone a bit, looking at the screen. I can understand that. If
you can just go a bit closer to the microphone. Can you just repeat what
you said. You said that you recognised the document. "It was the
document that we used at the transit site ..."

Did you say anything else because the last bit of your sentence

was lost? So if you can remember what else you said, can you repeat it.
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Thank you.

A. Isaid that I recognise this document. Iknow that we worked
with this document at the transit site in Aveba Mukubwa.

Q. Now, I've got a hard copy here that I'd like you to look at.
It's easier to look at, easier to flick through and look at. Oh, you've
got one there. Thank you. So it's coming to you now.

Now, since the time when this was used at the transit site and

you had the opportunity of seeing it then, back in 2004 or so, have you
had an opportunity of looking at this document or perhaps an electronic
version of it more recently?

A. Yes. This document -- when I was working in Bunia in
January 2010, I saw this document. I was on internship there. I saw
this document with Ms. Caroline. I also saw this document with you,
counsel.

Q. Indeed. And at my request -- well, let me ask this question. To
your knowledge, your own personal knowledge - and you've looked at that
document and the lists of names within it - having looked at those lists
of names, to your knowledge, are all the named persons there, were they
all child soldiers? That's my question.

A. Not at all. Not at all. All of them were not child soldiers.

Q. Now, have you -- can you give us any indication of -- if we talk
in percentage, for example -- I mean very approximately. I don't expect
you to give us an accurate percentage figure, but looking at that
document - and here's my question - how many would you say in that

document were truly child soldiers? By a "child soldier," I mean someone
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1 who carried a gun and fought in a battle. So let me repeat my question.
Assuming that you're familiar with that document - and you can
look at it again if you wish - but assuming you're familiar with the

document, what proportion of the people named there were, in your

2
3
4
5 opinion, child soldiers? And I define a "child soldier," for the purpose
6 of my question, as a child, someone very young, under 15, who carried a

7 gun and fought in battles with the militia. Do you know? Can you give

8 us an estimate or not?

9 A. The problem with this document is that the document has not

10 listed the names in order. They are, rather, written according to month.

11 So I cannot identify the last figures. They talk about the month of

12 January and so on. If there was a document with the names listed

13 numerically, I would have known what to say. But if -- if there were

14 100 child soldiers, 100 demobilised people -- demobilised persons at the

15 centre in Aveba, well, the child soldiers who served under military

16 commanders - and I am saying this swearing on my honour - that they did
17 not exceed 30 out of a hundred, say. I know that to err is human, but my
18 conviction is that if there were a hundred children who were demobilised,
19 then real child soldiers, the number of real child soldiers, would not

20 exceed 30.

21 I worked on this document and I recorded names, names that I was
22 very sure of. Thatis what I did personally. Well, there was another

23 worker who could have been recording names in another -- well, in his or
24 her own place of work. I know I'm a human being, I could be mistaken,

25 but I would like to say that if there were 100 children who were
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demobilised, then you -- I think about 30 would be real child soldiers
who were effectively demobilised.

Q. And when you say "real child soldier," what do you mean? Just
help us.

A. When I talk about real child soldiers, I'm answering your
question. I'm talking about children who effectively carried weapons,
who effectively served under military commanders. Those are the children
I referred to as real child -- children. But again, as I said the
concept had been broadened. It no longer talked about child soldiers.
It talked about children associated with armed forces and groups.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper,

Judge Van den Wyngaert would like to ask a question.

JUDGE VAN DEN WYNGAERT: (Interpretation) I did not fully
understand your answer. You said 30 per cent. Are you talking about
30 per cent on this list or 30 per cent in absolute figures?

THE WITNESS: (Interpretation) I'm not talking about absolute
figures. What do I mean? What I mean is that the document I have here
does not list the children in chronological order. What I mean by
chronological order is like writing the names from 1 to 500 as the total
number of children demobilised from the Aveba transit site. I was taking
an example. I was saying that let's assume, let's assume that there were
100 children demobilised in this document at the Aveba transit site, I am
of the opinion that 30 would be the maximum number of demobilised people
who were effectively child soldiers.

PRESIDING JUDGE COTTE: (Interpretation) So that was an
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approximation?

THE WITNESS: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) If we -- if there were
about a hundred in Aveba, only about 30 would have been child soldiers.
Now, you should answer Mr. Hooper's question. What do you mean by "real
child soldiers"? You just started answering that question.

MR. HOOPER:

Q. TI'll just come back to -- while we're on the figures. Can I take
you to the last page where there's writing, Mr. Witness. That's on the
document that's got the number DRC-OTP-01864-0887. And as you flip
through the bundle you'll find that --

MR. HOOPER: In fact, perhaps the Registry could assist to ensure
that he's on the same page, we're all on the same page.

PRESIDING JUDGE COTTE: (Interpretation) The last page of the
document you have in front of you.

THE WITNESS: (Interpretation) Yes, I have seen it.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR. HOOPER:

Q. Allright. Now, Mr. Mbomba, if you look at the -- as we see

there -- let's look at that page. This is the last entry of the
document, and we can see that it's headed "Saturday, the 18th of June,
2005." Yes, that's how it's headed. And then it goes through -- we've
got a few names for Saturday. Sunday, we've got the 19th of June, we've
got some six or seven names. Monday, the 20th of June, we've got

three names. Then Tuesday, the 21st of June, 2005, and we've got
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1 four names. I'm not going to mention those names in court, but you can
2 see, if you're looking at that page, that under -- have you got Tuesday,

3 the 21st of June there? You can see that, can't you? And in the first

4 column you've got 01, 02, 03, 04. Do you see that? You do, you're

5 nodding your head. Then we've got the name, under 1 we've got a name.
6 And then if we go to the third column we've got an M, which we understand
7 is for male. As we can see it's got "sexe" written at the very top of

8 the page there. And then against each name we've got an age. Here it's

9 respectively 16, 13, 13, and 15.

10 And then in the final column which is headed at the top of the

11 page "numéro d'ordre," all right, at the top of the page, we see these

12 figures: 949, 950, 951, and 952. So they are consecutive numbers. And
13 952, I think, we in this court have understood to be the running number.
14 So it starts -- if you look at the first page we've got number 1, you

15 see, and we go all the way through, and so we end up with a total of

16 952 persons under the age of 18 who are, or state they are, processed

17  through that demobilisation site.

18 So -- now we know that Aveba dealt with, as you've mentioned,

19  other areas but they all go through Aveba.

20 So the question is: How many of those 952 would you

21 estimate - and it is an estimate, we appreciate that - would you estimate
22 were, as you put it, real child soldiers? Do you understand my question?
23 Of those 952, how many would you say were "real child soldiers"?

24 MR. GARCIA: (Interpretation) Your Honour.

25 PRESIDING JUDGE COTTE: (Interpretation) Yes.
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MR. GARCIA: (Interpretation) With your leave, I refrained from
intervening when questions of this nature were asked previously.

Mr. Hooper's question relates to child soldiers. He should start by
providing the witness with the legal definition and the criteria for that
notion of child soldiers so that the witness can provide an appropriate
answer. This is a question which is already in the court record which

Mr. Hooper has already asked, and I would like to submit that it is not
correct with respect to the notion of child soldiers. And Mr. Hooper

said that the child had to carry a weapon to qualify as a child soldier.

Mr. Hooper is carrying out his examination-in-chief. I didn't want to
intervene, but the Chamber should have intervened in order to make sure
that the notion is clear to the witness.

MR. GILISSEN: (Interpretation) With your leave, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Gilissen.

MR. GILISSEN: (Interpretation) We are experiencing here a
problem which we have already encountered when I questioned one of the
witnesses, and Mr. O'Shea challenged me about the type of definition that
was given to the witness in order to help that witness in the answer he
was providing. And so today, with all due respect, we have a problem
here which should be resolved and it is only the Chamber which can
resolve this problem so that the witness will not be misled. Thank you,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, please, I'm
speaking.

We have been listening to this witness for a while now. He has
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been talking about his experience and his knowledge of the demobilisation
process in Aveba. We have just listened to all of that. Apparently, if
we were to look at the answers he has given, his concept of a child
soldier is someone who has carried a weapon and who has served under a
military commander. And apparently there's an alternative here. Someone
who has carried a weapon or has served under a military commander.
Page 32, line 11, he says:

"When I talk of real child soldiers I am answering your question
and referring to children who have either carried weapons or children who
have served under a military commander. That is the type of person I
referred to as a real child soldier. But as I said the concept has been
broadened and then (inaudible) we end up having what we referred to as
children associated with armed groups."

It would appear, and he's going to confirm this, that in the mind
of this witness, a child soldier, to his understanding and from his
experience on which he has dwelt upon at length this morning, is a child
who has effectively carried weapons. He even talked about a uniform, who
has worn a uniform, or a child who has served under a military commander.
And from that point, Mr. Hooper's question could be modified. He should
say out of 950 names in the record, given your experience of
demobilisation procedures, how many of these children were effectively
demobilised as child soldiers?

Mr. Gilissen, you are right to refer to an exchange that took
place in the past, but in the instant case we should try to get

approximations, approximate figures, from the witness. He gave an
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1 approximation in answer to Judge Wyngaert's question. So out of

2 950 children or names in this record, how many of them were effectively
3 demobilised as -- and how many were -- or how many joined the

4 demobilisation process clandestinely.

5 Try to give an answer, Mr. Witness, even if it's only an

6 approximation.

7 THE WITNESS: (Interpretation) Thank you for the question.

8 There is something that needs to be said here. Contrary to the adult

9 site in which to be accepted the candidate needed to have a weapon or
10 ammunition, this condition was not applicable at the children's site. So
11 even if we have to think about how many real child soldiers were there,
12 there would be an obstacle because, when coming to the transit site, the
13 children did not bring uniforms and they did not bring weapons. So the
14 figure that I am giving you is my own personal approximation and I am
15 simply assuming, based on my personal experience and in light of the
16  children that I personally knew, that there could have been this many.
17 So out of the 952, in my opinion there could have been only 300 real

18  child soldiers.

19 It is difficult for us to be certain, and given the fact that the

20 children did not have to bring ammunition or weapons, then we would have
21 torefer to Terre des Enfants and ask them which criteria they used to

22 determine whether the child was a real child soldier or not.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you, but it is
24 important that in answer to Mr. Hooper's question you should rephrase
25 your answer. Who, in your opinion, would have been a real child soldier?
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1 What was your conception of a child soldier at that time, based on that

2 process of demobilisation? Today you're speaking to us about it with

3 authority, so please -- please tell us what was a child soldier, in your

4  opinion, who arrived at the children's site?

5 THE WITNESS: (Interpretation) The person who was a child

6 soldier would be a child who was less than 18 years old and who during
7  that period of unrest had effectively carried a weapon. That would be

8 the first condition. And if that child did not or had not carried a

9 weapon, in my opinion he must have been at the service of one military
10 commander or another. Even if he did not have a weapon, if he simply
11  escorted a military leader, then I would suppose that that child was

12 indeed a child soldier. And those criteria had to be identified by Terre

13 des Enfants. They had to determine whether a child had carried a weapon
14  or had been at the service of a military leader.

15 So if one of those conditions were to be fulfilled, then I think

16  that a child would be considered as a child soldier. But I have a

17  problem because since I myself did not go to the camp because I was

18 initially expected to go and sensitise soldiers in the camp, but when

19 AJEDEC carried out awareness campaigns in the camp they would decide who
20 was a child soldier or not.

21 PRESIDING JUDGE COTTE: (Interpretation) Just to be clear, are

22 you making a choice between weapons which, according to you, is one of
23 the criteria for identifying a child soldier? In other words, what type

24  of weapon would a child carry to be considered by you as a child soldier?
25 THE WITNESS: (Interpretation) Either a fire-arm or a bladed
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weapon or traditional weapon, which was possible. If the person did not
have a fire-arm and he had a bladed weapon, then he -- under that
condition he would have been under the service -- in the service of a
military leader.

PRESIDING JUDGE COTTE: (Interpretation) Thank you for that
clarification, Mr. Witness.

Mr. Hooper, you can continue.

MR. HOOPER: Thank you.

Q. Now, you've told us how in 2002/2003, and I'm particularly
concerned about that period, end of 2002 and beginning of 2003, you
visited Aveba. Did you see any child soldiers that you could identify as
being under the command of Germain Katanga?

A. Germain Katanga in Aveba initially lived in his father's
residence before moving to the BCA. From my point of view, when he was
staying with his father I had access. I could go there and see him. But
at that time, I did not see any child soldier. If after leaving his
father's residence and going to the BCA he had recruited or had children
with him, I wouldn't know because I did not go to visit him at the BCA.
But while he was in his father's house, I swear on my honour, I never saw
a child soldier at his service. If he had child soldiers when he was at
the BCA, I can neither confirm nor deny it because I did not visit him at
the BCA. That would be my answer to that question.

Otherwise, I know that I knew Antilope who was with him and I
knew Doppel, and these were people that I thought were adults, had

reached the age of majority. It is difficult to assess somebody's age,
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and according to Congolese law, it is only the birth certificate which
can prove that a person is so many years old.

Q. Allright. Thank you. Now, you recalled a short while ago first
seeing the booklet exhibited with the names of people processed through
the Aveba transit camp. You told us how you'd seen that at the time when
it was being used, but you'd also had the opportunity of seeing it more
recently with Ms. Buisman and again with me. Now, I'd like you to
confirm that, in fact, I asked you if you could spend time going through
the lists of names and identifying names on it of people that you knew,
had personal knowledge of, and had personal knowledge of the fact that

they did not qualify as child soldiers, that is, did not qualify strictly
within the criteria of Save, as you've described it yourself as Enfants
Associé aux Forces et Groupes Armés-- and I'd like you to look --

MR. GARCIA: (Interpretation) I'm sorry to interrupt my learned
friend, your Honour, but the Prosecution would like Mr. Hooper to ask
neutral questions. We are talking about an important thing, a list of
children that may not have been child soldiers. If Mr. Hooper wants to
know how this list was drawn up, the questions have to be neutral. Who
asked the witness to draw up that list and based on which criteria. It
is not Mr. Hooper's responsibility to provide evidence. So the questions
have to be neutral. I do not want to slow down the proceedings,
your Honour, but on this issue the Prosecution objects strongly to any
leading questions that might influence the witness.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Mr. Prosecutor. The proceedings are not being slowed down. They are
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1 being conducted normally. We have a witness who gives us the impression
2 that he has some knowledge on this issue of the demobilisation of child

3 soldiers.

4 So, Mr. Hooper, do not hesitate to ask your questions in such a

5 way that he can himself provide information without trying to summarise
6 in advance what you may have in mind. It is preferable that he should

7  express himself the way he wishes. Please proceed.

8 MR. HOOPER: Yes, very well. I accept there'd be a better way of

9 doingit.

10 Q. Canlinvite you, Mr. Witness, to look at document, it's our

11  MFI-OTP-00249, and I'll ask you some preliminary questions about it. And
12 again, I have a hard copy.

13 MR. HOOPER: And this is a confidential document.

14 Q. Keep the document you have, but there's another document coming
15 toyou.

16 COURT OFFICER: (Interpretation) You can press "PC 1" to view

17 the document.

18 MR. HOOPER: And I've got a hard copy if any of the Judges would
19 like one. I've only got one spare, I'm afraid, but it's again easier
20 to -- all right.
21 Q. Allright. Mr. Mbomba, have you seen this document before or
22 copy -- this is a copy of course that you've got, but have you seen it
23 before?
24 A. Tam the one who produced this document.
25 Q. And just for the record, it was a document that was produced at
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the request of Ms. Buisman,; is that correct?
A. Yes, it was Madam Caroline who asked me to prepare this document.
Q. And what does the document demonstrate or show? What did you do
here?
A. According to what Madam Caroline asked me, the idea was to see if
I myself, based on my own opinion, could draw up a list of children that
I was sure were children who had never been members of militia groups but
who were demobilised. So the names included here are names that I am
totally convinced are of people that I knew perfectly well. Some of them
were even reunited with their respective families by myself. I knew
those children before the conflict, during the conflict, and even right
now. I know their respective families and I know the fathers of each
single one of them. Most of them are from Aveba and I am from Aveba, and
some of them are from Gety and I lived in Gety at one point.
Q. Very well.
MR. HOOPER: Now, that's got an MFI number. Can it be given an
EVD number, please.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer.
COURT OFFICER: (Interpretation) Thank you, your Honour. The
document will be EVD-D02-00141.
PRESIDING JUDGE COTTE: (Interpretation) Thank you.
Mr. Hooper.
MR. HOOPER:
Q. Yes. So those are all my questions, Mr. Witness. If you wait

there, there will be some more questions from others.
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1 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
Mr. Kilenda, it is your turn, if you would like to begin your own
questioning right now -- well, Professor Fofé, I'm sorry, but the two

are -- can be interchangeable.

2
3
4
5 MR. FOFE: (Interpretation) Good morning, Mr. President,
6 your Honours.

7 Good morning, Mr. Witness.

8 THE WITNESS: (Interpretation) Good morning.

9 MR. FOFE: (Interpretation) The Presiding Judge has granted me

10 leave to take the floor and I would like to introduce myself to you. My

11 name is Jean-Pierre Fofé. I am co-counsel in the Defence team of

12 Mr. Mathieu Ngudjolo. I have just listened to your answers attentively,
13 thatis, your answers to the questions put to you by our learned

14 colleague Mr. David Hooper. For the time being, I do not have any

15  questions for you. Thank you.

16 Thank you, Mr. President.

17 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

18  Professor Fofé.

19 Mr. Prosecutor, you have a few minutes maybe to introduce

20 yourself and then we'll continue after the break.

21 MR. GARCIA: (Interpretation) If there is no objection, I prefer

22 tointroduce myself immediately after the break before continuing.

23 PRESIDING JUDGE COTTE: (Interpretation) Very well. We'll break

24  earlier than usual. Itis five minutes to 11.00. We will reconvene at

25 11.25, after a 30-minute break for you.
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1 Court Officer, Court Usher, please accompany the witness out of

2 the courtroom.

3 (The witness stands down)

4 PRESIDING JUDGE COTTE: (Interpretation) The hearing is

5 suspended. We will reconvene at 11.25.

6 Recess taken at 10.54 a.m.

7 On resuming at 11.33 a.m.

8 (Open session)

9 COURT USHER: All rise.

10 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

11 Mr. Hooper.

12 MR. HOOPER: Mr. President. Thank you very much for granting us
13 the few minutes further so that we could take some instructions on a

14 matter of concern to Mr. Katanga, which gives rise to effectively an oral
15 application by me. I can either make that now or use ten minutes towards
16  the close of the hearing today. I'm in your hands. It won't take me

17 more than a few minutes but -- to make it, but the others may respond. I
18 don't think any of the parties other than perhaps the Prosecution -- but
19 ten minutes should see it.

20 PRESIDING JUDGE COTTE: (Interpretation) I think it's preferable
21  for you to take the floor now. If we are to have an exchange of views,

22 we should have it now. We may be short of time at the end of the

23  hearing, so you have the floor.

24 MR. HOOPER: Yes, thank you.

25 Your Honours will be aware, of course, that the three witnesses
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1 who came from Kinshasa prison to give their evidence in the Defence case
2 of Katanga still remain here in The Hague at the ICC Detention Centre,

3 all three of them having made an application for asylum, which my

4 understanding is now in the hands and for the consideration of the Dutch
5 government. Now, in the time since each of them gave their testimony
6 they've been kept in a part of the ICC Detention Unit which is separate
7 and apart from that which contains the ICC accused; in other words, the
8 ICC accused, whether that's the accused in this case, Mr. Lubanga,

9 Mr. Bemba, and sharing also with Mr. Taylor who has got accommodation

10  there as well, they are all together. But the three witnesses from
11  Kinshasa are kept apart, and that was the position that subsisted until
12 yesterday when they were moved into the ICC Detention Unit where
13 Mr. Katanga and Mr. Ngudjolo reside.

14 I understand their cells, I don't know exactly the reason but
15 I've been told, that the reason for the move was that the cells that they
16  previously occupied were needed possibly in order to re-cell or re-house
17 Yugoslav prisoners in the expectation of a certain accused being brought
18 here today or the next few days. So those arrangements have disturbed
19  the harmony, as it were, of the ICC Detention Unit.

20 Now, the Court will be aware that there is a policy of

21 non-association between the Defence, including Germain Katanga, and

22 Defence witnesses once those witnesses have concluded their evidence.

23  This is, my understanding, causing a difficulty because the three

24  detained prisoners from Kinshasa occupying the same unit as Mr. Katanga

25 and Mr. Ngudjolo, though in separate cells, have very limited association
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1 asa consequence of this; in other words, the problem that it's caused is

2 aproblem for those detained prisoners rather than the accused in this

3 case. But Mr. Katanga, for his part, feels a clear sense of

4 responsibility having brought those people there that they should be

5 inconvenienced in that way -- well, I say "inconvenienced," that they

6  should be living under conditions which are very difficult in any event
7 made all the more so because of limited association.

8 I understand that there's a fourth person, a witness, but it was

9 awitness in the Lubanga case, which is of interest because, of course,

10 this Chamber to some extent followed the Lubanga ruling in terms of
11 association between Defence and witnesses. But I understand that the
12 Lubanga witness doesn't create a problem. In other words, there's no
13 problem with his associating with any one of the three Kinshasa, and

14 indeed, he was himself a Kinshasa prisoner though he's come to give

15 evidence in respect of other matters, of course, in the Lubanga case.

16 So my application this morning now is a request that in the

17  exceptional and unforeseen circumstances that have arisen since

18  your Honours made that order that the order be lifted in as much and
19 insofar as Mr. Katanga can associate -- or let me put it the other way

20 around, those three Kinshasa prisoners can associate with Mr. Katanga and
21  Mr. Ngudjolo in the Detention Unit. This will mean that the restrictions
22 that those three prisoners currently face, restrictions which if the

23  order is not lifted will continue for a very considerable time or at

24  least until these matters of asylum are resolved, that that order be

25 lifted.
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And in my submission, there can be no prejudice to any party,
certainly not the Prosecution, if that's done. And I say so for a number

of reasons. First of all, the nature of the evidence, which I don't need

B~ W N

to refer to. It will be well in your Honours' minds, the nature of their
evidence; the current point that we've reached in the Defence case; the
fact indeed that each of those witnesses has already committed his
evidence and his testimony to the transcripts that we have and have been

cross-examined on it. I mention that because I think the Prosecutor,

O o NN o Q1

Mr. MacDonald, on a previous occasion raised the prospect of a possible

10 appeal, but I would say that in all the circumstances, that's not a

11  matter that -- I say an appeal in case there's a re-trial or something

12 like that and the witnesses may have to be re-called, but that does seem

13 a very far-fetched basis for an objection. And in any event, as I say,

14  they have already committed their accounts, their position, and their

15 essential testimony on paper, on the transcripts, and been

16  cross-examined.

17 And also each of the prisoners, as the accused, first of all, as

18  we know, undergo a degree of monitoring in terms of any outside contacts,
19  and I understand the same position must arise in respect of those three

20 detained prisoners. So there's no prejudice there, in my submission.

21  This is an exceptional situation and it would be a humane and practical

22 relief, and I dare say it would also greatly assist those who are running

23 the Detention Unit because they wouldn't have the problem that they have
24  at the moment.

25 If it's not lifted, the consequence as I understand it would be
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that the three detained prisoners will spend most, if not all, of their
time in their individual cells with no association because of the
configuration of the cell unit, which is small. If you've seen it, it is
a small area with very limited recreational facilities within it. I also
understand that, you know, in terms of exercise they are entitled more or
less one hour a day sport or whatever it may be. There's also problems
in respect of that at the moment. So that's my application. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Now, if I've understood
you correctly, Mr. Hooper, your application is as following. Since
yesterday, the three detained witnesses have left the pen -- the
detention centre for detainees for the tribunal -- criminal -- criminal
tribunal for former Yugoslavia where they were and they've joined the
Detention Unit allocated to the ICC. That is the first point. So you
would like us to lift the measure prohibiting contacts which these three
detained witnesses could have with our two accused? Is that what you are
asking for? You would like them to be able to communicate with the two
accused; is that correct?

MR. HOOPER: Essentially, yes, because in the meantime,
otherwise, they are locked in their cells in order to give effect to
there not being contact. And just as a matter of detail, I'm not sure
whether they were actually detained previously in ICTY cell areas, they
may well have been, or whether there was a separate unit. I may not be
clear about that. But the point is, and your Honour has it, that they
are now in the same cell area, same cell unit, as the two accused in this

case.
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1 PRESIDING JUDGE COTTE: (Interpretation) And the Prosecutor, I

2 assume that you have some comments to make on this application?

3 Just so that we're all on the same wavelength, let me go back to

4 page 46, the beginning of Mr. Hooper's statement, so that we're quite

5 clear about this. Since yesterday evening these three detained witnesses

6 have been transferred to the Detention Unit of the International Criminal

7 Court. At present they are forbidden to communicate with our two accused
8 and Mr. Hooper's application is the following: Would it be possible to

9 lift this ban on communication for humane and practical reasons? And

10  this could also help the people who have to administer the

11  Detention Unit. That is a summary of what Mr. Hooper said. He's just

12 confirmed that that was an accurate summary.

13 You have the floor.

14 JUDGE DIARRA: (Interpretation) Before giving the floor to the

15 Office of the Prosecutor, I'd like to know whether Mr. Hooper's concern
16  is to facilitate the work of the managers of the detention centre or is

17 it to provide moral and psychological reassurance for these detained

18  prisoners and the accused whom they could communicate with?

19 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, could you
20 clarify that point or confirm what you've already said. You have the

21 floor.

22 MR. HOOPER: My application is to the primary advantage of the

23  three witnesses that I called and got here from Kinshasa, who now because
24  of these restrictions will be living in, in my submission, unnecessarily

25 onerous conditions. It has the happy advantage, if the order is lifted,
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1  of being not only a humane step in terms of them but also a practical one
2 interms of the management of the unit itself. I mean, for example,

3 those three men have to eat their meals in their individual cells.

4 They're not allowed out,  understand. They're not allowed to associate
5 even at the table with the other prisoners there, most of whom are

6 African and -- all, in fact, are African, all who cook for themselves.

7 They don't eat the prison food. They cook for themselves and have a

8 proper social life in that respect. It also affects other things, their

9 general ability, these three prisoners, to just generally move about, to

10  take exercise, and most of all, at the moment it means they are literally

11 locked in their cells, which aren't particularly large, all the time more

12 orless. So all of that would be undone and relieved if the order could

13 belifted. And I stress that there's no, in my submission, prejudice to

14  the Prosecution or most of all to the interests of justice here. Thank

15  you.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.

17 The Prosecutor, please.

18 MR. GARCIA: (Interpretation) I'm -- Mr. President, I'm just

19 replying immediately. I think it would have been preferable if

20 Mr. Hooper warned us in advance he was going to make this application, he

21  could have discussed it with Mr. MacDonald. I'm here representing the

22 Office of the Prosecutor. We've always been concerned about respecting

23  procedure, that's why the Prosecution objects systematically to any

24 changes in the conditions under which the accused are detained and the

25 prohibition on them of communicating with witnesses who've already
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testified. Mr. Hooper touched on this in his explanation. I don't know
what the future holds in store for us, but these are witnesses who've
already testified. They might well be re-called before the Chamber and
that is the main reason, indeed the most important reason, which should
guide the Chamber in refusing to change its prohibitions. If we -- if we
enable witnesses who've already testified to communicate with the
accused, this means that in future this could have a capital influence on
their testimony if they are re-called before the Chamber. I don't think
Mr. Hooper has furnished sufficiently important reasons for us to change
the order.

I think under these circumstances, I think the Chamber has always
decided that it is the integrity of the procedure of evidence which
should prevail over the comfort of three witnesses. If this is the case,
we have information on this subject from Mr. Hooper. We don't have all
the possible information. We don't know the exact conditions under which
they are detained, can they leave their cells or not. I don't think
Mr. Hooper has all the information on that subject either. So the
Prosecution objects categorically to changing that prohibition for
reasons of the integrity of this trial.

And obviously, it was Mr. Hooper who called these three as
witnesses, but I don't know whether he represents them for all the other
issues which might concern them, including this issue of their detention.
And if not, I don't know why we're even discussing this issue. It should
be the Prosecutors who should make the necessary applications to change

any ban.
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1 I think the integrity of this trial should prevail,

2 Mr. President, over the issues raised by Mr. Hooper. Of course, I am

3 aware of the interest of what he's said, but with all due respect, I

4 think we should focus on the integrity of the trial and evidence.

5 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, we should
6 have your point of view. Ishould perhaps have asked you first, but now

7 you know the views of the Prosecutor and this would enable you to react

8 without further ado.

9 MR. KILENDA: (Interpretation) Thank you, Mr. President,

10 your Honours.

11 In the instant case, I think demanding that Mr. Hooper has a

12 remit to speak on behalf of these three detained witnesses is excessive.

13 These three detained witnesses were called to The Hague to testify for

14  the -- for the accused, for the Defence. And whether we like it or not,

15 the lawyers who cited them to appear want them to be in good physical and
16  psychological health. So I think we are quite right to be concerned

17  about their state of health, should the conditions of their detention not

18 enable them to be comfortable. So I think demanding that Mr. Hooper have
19  a clear remit to speak of the conditions of these detained witnesses is,
20 I think, rather excessive.
21 The Prosecutor states that Mr. Hooper has not given sufficient
22 grounds to change -- to lift the order on -- on these three detained
23 witnesses, but I think that the Office of the Prosecutor has not shown us
24  either how the integrity of evidence would be breached if we were to
25 authorise contact between the three detained witnesses and our clients.

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



|CC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 48/88NB T

Procedural Matters (Open Session) Page 48
1 Indeed, Mr. President, your Honours, we have learned - but we have to

2 check this - that a fourth detained witness in the Lubanga case can

3 communicate with Mr. Thomas Lubanga. In that case, is the Office of the
4  Prosecutor not afraid that the integrity of the proceedings will be

5 Dbreached?

6 I feel, therefore, that contact should be authorised between our

7  clients and the three detained witnesses, precisely because these three

8 detained witnesses have already testified. There is no risk of their

9 Dbeing influenced. And I don't see how any contacts they could enter into
10  today could alter the testimony they've already given or if they are

11 re-called. And thatis why, Mr. President, on behalf of

12 Mr. Mathieu Ngudjolo's Defence team I fully support the application made
13 by Mr. Hooper which I feel is entirely relevant. Thank you, sir.

14 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.
15 Do the representatives of the -- the Legal Representatives wish

16  to speak on this point?

17 MR. GILISSEN: (Interpretation) Thank you, your Honour. I'll be

18  very cautious. I think from the legal point of view there is a question

19  of the mandate of Mr. Hooper. Ileave it to the Chamber to judge what
20 they should rule on that. I think there's a major problem and, with

21 great regret, I can't agree with what my learned friend Mr. Kilenda has
22 said. Ithink it is in our interest to speak on the question of the

23  integrity of the procedure and evidence. I think it's not just a case of

24  influencing the witnesses, rather potential issues involved and I think

25 all parties should avoid such a risk. I think there is a situation which
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1 could arise for all of us at some time or another, and if the Defence

2 counsel were to ask your Court for one -- to re-call one of these

3 witnesses, I wouldn't want ourselves -- I wouldn't want us to find

4 ourselves in a very delicate situation.

5 So that is what I feel, Mr. President. I don't want to go any

6 further. I don't want to say I am opposed to this. It is not for me in

7  this procedure to oppose it, but that is what I think at the present

8 time. Thank you.

9 PRESIDING JUDGE COTTE: (Interpretation) Mr. Luvengika.

10 MR. LUVENGIKA: (Interpretation) Thank you, Mr. President,

11 your Honours, for giving me the floor. Mr. President, I would like to

12 support the comments made just now by the Prosecutor because we cannot
13 exclude the possibility that these witnesses may be re-called,

14 particularly since Mathieu Ngudjolo's Defence team is asking for access

15 to an RFI broadcast on a statement made by a minister and perhaps we will
16 need to question once again one of the witnesses who has already

17  testified. And as the Prosecutor said, to respect the integrity of the

18  proceedings, I think the Chamber should stand by its previous decisions

19 rather than granting an exception to a decision which already exists. We
20 well understand the humanitarian aspect put forward by Mr. Hooper, but as
21  the Prosecutor said earlier, I think the integrity of the proceedings

22 should prevail over any humanitarian concerns. Thank you.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

24  Mr. Luvengika.

25 As things stand, following this exchange of views after the
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1 initial statement by Mr. Hooper, it seems that from the information he
obtained from the accused Germain Katanga, the three detained witnesses

who have applied for asylum yesterday evening were transferred to the

= S CS I )

Detention Unit of the International Criminal Court in the Scheveningen
Detention Centre. It also appears that the ban on communications with
the accused has been notified to them. This is the information which
Mr. Hooper has obtained from Mr. Germain Katanga, who lives in the

detention centre. It is important that the Chamber be informed by the

O o NN o Q1

most appropriate authority to provide information, namely, the Court

10  Registry, so as to be able to assess the precise current situation of

11  these three detained witnesses since they were transferred to the

12 Detention Unit of the International Criminal Court.

13 We must know whether as we think - but this needs to be

14 checked - whether they can have discussions among themselves. We have to
15 be assured that each one of these three detained witnesses is not -- is

16  not being kept in -- isolated. That is the first thing which it is

17 important for the Chamber to ascertain. And we also need to note that

18  the three -- that the request for asylum of these three detained

19  witnesses has produced a novel situation. You know that on the

20 12th of May last we had a Status Conference on this issue. It is an

21  issue which the Chamber is paying requisite attention to, and the Chamber
22 will endeavour in the near future to hand down a decision on this point.

23 But you're also all aware of the very complex nature of the legal issues

24  which arise here. The lodging of a request for asylum by these three

25 detained witnesses obviously has repercussions on what we could describe
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1 as their prison accommodation.

2 As you know, we are very, very concerned by the humanitarian

3 considerations which are very relevant here. These detained witnesses

4  are detainees, but they must be detained under good conditions. We are
5 also concerned - and this is a second priority - by practical matters and

6 the matters relating to the administration of the detention centre.

7 Anything that can be done to make life easier for the people who guard

8 the detainees of the court should be done. But we have once again to

9 weigh-up also the legal considerations which to date have militated in

10  favour of banning any contact between witnesses who have completed their
11  testimony and the accused. So we will consider this matter when we have
12 received the information which the Registry will provide us with on the
13 exact situation on the 1st of June of these three detained witnesses.

14 I would just state, so as to share the information available to

15 all of us and to respond to Mr. Kilenda, that the fourth detained

16  witness, according to what he said, apparently does have contacts with
17 Mr. Thomas Lubanga.

18 But, Mr. Kilenda, the situation is radically different because,

19  unless I'm mistaken, Trial Chamber I has almost completed its hearings.
20 It seems to me, but I may be mistaken, it seems to me that there is no --
21  there is no question of new witnesses being called before that

22 Trial Chamber and the parties have now been asked to submit their final
23 written submissions. This means that the fourth witness and

24 Mr. Thomas Lubanga are in a radically different circumstances, but

25 obviously we would need to obtain confirmation of that. Nor should we
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1 forget, but this is a point of information I'm sharing with you because

2 this was the subject of written exchanges, that a few weeks ago we

3 adopted, if I could describe it, ground rules in relation to a request --

4  an application which I believe came from the Prosecutor relating to the

5 possibility of the Prosecutor meeting Witness 250. And if I'm not

6 mistaken, rules were laid down. So I have taken note of Mr. Hooper's

7  application.

8 I'understand -- we understand the humanitarian and practical and

9 management concerns motivating that application. We will obtain precise
10 information on the current situation -- the detention circumstances of

11  the three detained witnesses. And then in the light of the various

12 information and the points I've just considered, we will look at the

13 practical and the material aspects and we will look at the legal aspects

14 and we will decide on what response we can give to your application. But
15 this was -- is a matter that was raised spontaneously, and at this stage

16  the Chamber does not feel it can go any further.

17 Prosecutor, do you wish to re-open the debate or do you wish to

18 give additional information?

19 MR. GARCIA: (Interpretation) With your leave, your Honour, I

20 simply wanted to add something. I said that the three witnesses could be
21  re-called, but we should not lose sight of the fact that the accused

22 persons may be giving testimony as well and this could give rise to a

23  real problem if we allow them to talk to these witnesses who have already
24  given their testimony. That is what I wanted to add in addition to my

25 previous comments on this application.
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—_

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr. Prosecutor.

Mr. Hooper, you wish to take the floor on this again? Because

B~ W N

this is a point, an application we have to reflect on.

Mr. Mathieu Ngudjolo is going to give testimony as a witness, and you
also have said that there is a possibility that Mr. Katanga might also
give testimony, and all of this could interfere with what you are

requesting. But we are going to review these matters. Will it be fair

O o NN o Q1

for the two accused persons to talk with witnesses prior to their own
10  testimonies?

11 Mr. Hooper, you were about to rise. Please go ahead.

12 MR. HOOPER: Well, I'm not saying it arose in the case of these
13  three witnesses, but there's also opportunity to speak to potential

14 witnesses. There's no restriction at all in doing so. And indeed, the
15 Defence and accused's situation vis-a-vis witnesses is exactly the same
16  as the Prosecutor vis-a-vis his witnesses. So before these witnesses

17  arrived here, there was potential for contact. There's no restriction

18 against that at all.

19 But when one considers that the principal objection here by both
20 the Prosecution and the representatives of the victims, objections that
21  were raised on the basis, may I say, of what was described by the

22 Prosecutor as systematic objections and categorical objections, the

23  problem is with systematic objections that they don't take account of
24 changing circumstances that this Court wasn't in a position to deal with

25 when the particular order was made.
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—_

I can only say on behalf of the Defence that one is very
hard-pressed to think of a realistic effect on the integrity of this

trial that continued -- that contact now could cause. I find it

= S CS I )

difficult to think of the circumstances in which any -- either one of

those witnesses would be re-called. If it wasn't for their application
for asylum, they would, of course, now be back in Kinshasa. In any
event, I find it very difficult to think of circumstances in which they

would be re-called.

O o NN o Q1

Their evidence has been committed to transcript, and I find it

10 very difficult to think how any discussion between them and Mr. Katanga
11 in the event of his giving evidence could have a realistic effect on

12 that -- on that evidence, particularly in respect of key issues

13 confronting this Chamber.

14 And the real question, perhaps, at the end is going to be: Are

15 these restrictions at the moment, given these new circumstances,

16  necessary and proportionate? And I fully recognise and accept that the
17 Chamber needs to get its information from those in a better position than
18 Iam in order to see what the true picture is, and I'm very grateful to

19  the Chamber that it's taking the steps that it is.

20 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda.
21 MR. KILENDA: (Interpretation) I'll be very brief, your Honour.
22 PRESIDING JUDGE COTTE: (Interpretation) Yes, but the matter is

23  important.
24 MR. KILENDA: (Interpretation) I believe that the Chamber could

25 authorise contact between our clients and the three detained witnesses on
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1 the basis of certain conditions to be defined. For example, they would

2 have discussions or talk in the presence of a guard; two, they should

3 undertake not to talk about the case; three, they should talk in a

4 language which is understood by the guard who is going to be posted to
5 serve in their presence. And by so doing, the humanitarian

6 considerations will be addressed, your Honour. That's all I have to say.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Kilenda.
8 We will not at this moment hand down a decision, but the

9 suggestions which you have made have a certain managerial advantage. I
10 would like to share with you a mail which I've just received now which
11  might be helpful. This is the instruction that Trial Chamber I

12 apparently gave to the Registry about lifting of restrictions, and it

13  reads as follows:

14 "Given that the presentation of evidence was completed on the

15  20th of May, the order of Trial Chamber I banning the contact between
16  witnesses in the Lubanga case is no longer applicable."

17 You see, this mail just reflects what I was saying to Mr. Kilenda

18 ashort while ago.

19 Mr. Hooper, once more, the idea is not to penalise the three

20 detained witnesses because they filed an application for asylum. You are
21 all aware of the importance that the Chamber attaches to this matter and
22 you are aware of the complexity of this matter as well. Our concern is

23  that the three detained witnesses should be detained under decent

24  conditions, conditions which will not penalise them, conditions which

25 will avoid their being kept in isolation because there is no
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1 justification for that. What I'm saying, therefore, is that it's

2 important for them to be able to discuss with each other, the three of

3 them.

4 We are going to request the Registry to give us additional

5 information, but given the categorical position of the Prosecution, which

6 some of you deemed to be systematic, I think that it will be important

7  for you all to send in written submissions and you should do so as early

8 aspossible. This is a sensitive matter and we are going to proceed in

9 that manner in order to ensure equality of arms between the parties.

10 Mr. Hooper, you can sum up the terms of your application in

11  writing. We do not want a very long written submission. We simply want
12 your position to be made explicit in writing and it should be

13 substantiated with the legal arguments which you deem valid in the

14 instant case. Mr. Kilenda may join you in that exercise, if he so

15 wishes, by proposing practical suggestions.

16 Mr. Prosecutor, it's also important for you to give us your

17 viewpoint in writing. The same applies to the Legal Representatives.

18 However, since all of this cannot be done in 48 hours, we would like you
19  to submit your written submissions by Tuesday, 7th of June. We are going
20 to obtain the requisite information from the Registry in the meantime.

21 And, Court Officer, it's important for you to transmit the

22 relevant excerpts of this transcript to the Registry. The Chamber would
23  like to know the precise conditions since yesterday evening, the precise
24  detention conditions of the three detained witnesses and how their day in
25 detention is organised in terms of their ability to step out, have a
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1 walk, and so on and so forth. But you should bear in mind that the
asylum application by these detained witnesses makes their management in

detention a bit complex. And so we would like to have some information

B~ W DN

on that matter. The Registry should provide us with that information as
soon as possible before Tuesday at midday. Prior to that dead-line, the
situation will remain as is.

We would now like to have your input in writing, the legal

arguments, and the requisite concerns you've expressed.

O o NN o Q1

Yes, Mr. Hooper.

10 MR. HOOPER: Inotice that the date for the Registry filing is

11  the same day as we've been given. Would it be possible to advance the
12 Registry's filing to Monday so that we can react with a certain knowledge
13  that they're going to provide? In other words, could we receive a

14 redacted -- if necessary, redacted version of the account that they're

15 going to provide the Chamber so that we know the precise ground that
16  we're talking about? That's the first thing.

17 And secondly, can I invite the Chamber to consider having this

18  discussion extended to Mr. Mabanga, who is representing those three

19  witnesses for their asylum application and also for other matters? I

20 have no contact with those three prisoners, detained persons, other than
21  in their capacity as a witness and I have no contact with them now in

22 that respect either. So Mr. Mabanga is in a position to also assist the

23 Chamber with perhaps any views that they themselves would like to convey
24  to the Chamber.

25 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, you are
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1 insatiable, you are really insatiable. Well, we are going to ask the
Registry to submit its report on Monday by 2.00 p.m. The Registry will

tell us -- because the Chamber is not able to make an appraisal of the

B~ W DN

situation now, the Registry will tell us what information can be shared
with all parties and participants because there might be certain
considerations which I am unaware of which may make it impossible to
disclose information related to detention centre management to everyone.

As you rightly said, maybe there will be need for redactions. In any

O o NN o Q1

case, we will have to be extremely careful.

10 As concerns Mr. Mabanga, we can indeed send to him the

11  submissions in question, but I do not believe that we should complicate
12 this matter unnecessarily. You all know, unless I'm mistaken, that these
13 detained witnesses have other counsel advising them on their asylum
14 matters.

15 In any case, the Chamber is going to look into this, but you

16  should focus on your respective obligations which you have to fulfil by
17  midday on Tuesday because that's the dead-line we have set.

18 We are going to return to our witness.

19 Court Officer and Court Usher, could you please fetch the

20 witness.

21 (The witness takes the stand)

22 PRESIDING JUDGE COTTE: (Interpretation) Mr. Mbomba, can you
23  hear me clearly?

24 THE WITNESS: (Interpretation) Yes, I can.

25 PRESIDING JUDGE COTTE: (Interpretation) Very well. We are
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1 going to resume with our proceedings. The Prosecutor is going to carry
on with his -- or, well, he's going to talk to you, put questions to you

in cross-examination. Please strive to be as clear in your answers to

A~ W N

him as you were in your answers to Mr. Hooper. Above all, you should for
the benefit of the translators and the interpreters -- sorry, the

stenographers and the interpreters, you should speak slowly. Sometimes
in our eagerness to speak, we can be a bit fast and this makes the job of

the interpreters difficult.

O o NN o Q1

Mr. Prosecutor, you have the floor.

10 MR. GARCIA: (Interpretation) Your Honours, I am looking at the
11 clock and the time is 20 minutes past midday. [ have about one hour and
12 afew minutes today. I will strive to cover all the subjects I intended

13  to cover in my cross-examination, but it's possible that I might not be

14  able to complete my cross-examination within this time slot. Ijust

15  wished to put the Chamber on notice.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

17 Mr. Prosecutor. We at least had in mind that Mr. Mbomba would be with us
18  until Monday. Do your best.

19 But, Court Officer, you should remember that the witness who is

20 going to come after Mr. Mbomba might be able to start giving testimony
21  after the midmorning break -- on Tuesday I mean.

22 JUDGE DIARRA: (Interpretation) Mr. Prosecutor, you and the

23  witness should observe the five-second rule because both of you are

24  speaking French.

25 MR. GARCIA: (Interpretation) Thank you, your Honour. You are
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right. Usually we do not have the -- we are not used to cross-examining
a witness who speaks French. We will try to observe the five-second rule
in order not to overwork the interpreters and the stenographers.
Questioned by Mr. Garcia:
Q. (Interpretation) Now, good morning, Witness.
A. Good morning.
Q. My name is Lucio Garcia. I represent the Prosecution and I am
going to be putting questions to you on behalf of the Prosecution team.
A. Very well.
Q. I'think we met a few days ago, about three or four days ago?
A. That's true.
Q. Just before I start --
MR. GARCIA: (Interpretation) I think that I am going a bit
fast.
THE INTERPRETER: And the interpreter would like to confirm that,
you are going a bit fast.
MR. GARCIA: (Interpretation)
Q. Witness, I am going to take the time to ask my questions and I
will pause for everyone to understand my questions. If you do not
understand any of the questions I am putting to you, please do not
hesitate to let me know.
A short while ago you were very clear in your answers to
Mr. Hooper. I hope we are going to continue in that manner today and on
Tuesday. Do you understand?

A. Yes, Ido.
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Q. Mr. Witness, I would like to start with a few questions on your
family. Would it be right to say, Mr. Witness, that you have family ties
to Germain Katanga?

A. Ido agree that I could have family ties with Germain Katanga to
a certain extent.

Q. You say "to a certain extent." Is it not right that you yourself
consider him as your brother; would I be right to say that?

A. Katanga is a brother. First of all, in our place, when you come
from the same group you become brothers. That is an African concept of
relationship. We come from the same group, we come from the same tribe.
So I would say Katanga is my brother.

Q. But, Mr. Witness, when you say that he is your brother, he's your
brother -- he's not your brother merely because you come from the same
tribe. I think you are closer than that, you are closer to each other.
Would I be right?

A. Yes, what you are saying is true. Because - how can I explain
this? - what brings me closest or closer to Katanga is the fact that my
mother is the older sister -- the older sister of the wife of Katanga's
father. So this woman is the younger sister of my mother. I accept
that. So in that regard I could say that I have relations, family ties,
to him.

Q. Mr. Witness, Germain Katanga is your cousin therefore; is that
right?

A. Okay, I could have said but I don't know whether I would say

direct cousin.
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MR. HOOPER: (Previous translation continues) ... but which wife
are we talking about?

MR. GARCIA: (Interpretation) I am going to follow up on that,
Mr. Hooper.

JUDGE DIARRA: (Interpretation) Mr. Prosecutor, I understand.
He is talking about Katanga's mother-in-law, or rather, step-mother. We
are talking about a woman who is a wife to Katanga's father. His mother
is the sister of Katanga's step-mother, that is, the wife of his father.
So in a certain regard he is -- they are cousins, but "brother,"
"brother" is a stronger relationship than cousin. He has already
explained to you that they are brothers because they belong to the same
group. I don't see why you are trying to belabour the point.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, try not
to split hairs with respect to family relations here.

MR. GARCIA: (Interpretation)

Q. IfIunderstand you correctly, Mr. Witness, while you were in
Gety, according to your testimony, in 2002, 2003, 2004, you used to visit
Germain Katanga quite often?

A. Yes.

Q. And if [ understand correctly, Mr. Witness, your mother lives in
Aveba; is that correct?

A. Thatis correct.

Q. And you told us at one point that your mother was living in the
same neighbourhood as the father of Germain Katanga; is that correct?

A. Yes, this is to say that we lived in the same neighbourhood as
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1 Germain Katanga.

2 Q. Can you tell us up to when? Because -- now, did she change

3 neighbourhoods at a certain point in time?

4 A. Change neighbourhoods, yes, very recently. Isaid that at some

5 point in time he was -- he was living in his father's house and then he

6 moved to the BCA. So his father's house and the BCA are located in

7 two different neighbourhoods, but they are both in Aveba.

8 Q. Just to make things clear, when you went to Aveba you would live
9 in your mother's house; is that right?

10 A. Yes.

11 Q. Mr. Witness, thank you for answering my questions. I would like
12 to take you to a part of your testimony, a part of the evidence you gave
13  before the break. You were talking about child soldiers and Mr. Hooper
14 showed you a document, a document that contains a list of names that you
15 allegedly prepared. The document has the reference EVD-D02-0014. I am
16  going to give you a copy of this document so that you have it before you.
17 THE INTERPRETER: Correction: D02-00141.

18 MR. GARCIA: (Interpretation) Could the Usher collect this

19 document and give it to the witness before I proceed with questions on
20  this topic.

21 PRESIDING JUDGE COTTE: (Interpretation) Since the document is
22 confidential, the blinds behind the witness should be lowered so that the
23 document would not be seen by people in the public gallery.

24 COURT OFFICER: (Interpretation) To view the document, please
25 press the button "PC 1."
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1 MR. GARCIA: (Interpretation)

2 Q. Mr. Witness, you have the document in front of you. Is it

3 correct that this is indeed the list of names that you prepared for the

4  Defence?

5 A. Yes, that is my writing.

6 Q. Does your signature appear on this document? I believe it does

7 not; is that correct?

8 A. 1did not put my signature.

9 Q. I'm sorry, Mr. Witness, I did not understand your last answer.

10 A. Taccept that I did not sign that document.

11 Q. Did someone ask you to sign the document?

12 A. No one asked me to sign the document.

13 Q. When did you draw up that list, can you give us a date?

14 A. The work was assigned to me in January 2010 while I was doing my
15 internship at the office of the -- at the prosecutor's office in Bunia.

16  That internship lasted for about two months, and since I was occupied by
17  that internship, I prepared the document only after I had completed it.

18 Imay be mistaken about the date, but the internship ended after the

19  13th of March, 2010. It was only after that, that is, after the
20 13th of March, 2010, that I worked on this document.
21 Q. You say that you started in January 2010. If I understand you
22 correctly, you had another document with you, that is, the full list, the
23 one that was shown to you by Mr. Hooper this morning with 952 names, you
24  had it with you?
25 A. Yes, I had a copy of that document.
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1
2
3
4
5
6

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q.

Just to be very clear, when you're talking about a copy, it is a

copy of the large document with 952 names?

A.
Q.
A.
Q.
A.

Yes.

That is the document you had in your possession?
Yes, indeed.

How long did it take you to draw up this list?

I worked on this list for two days, I think, and just

sporadically, and I think these were things that I had full knowledge of.

I think twice, I worked on it twice. I knew about this. These were not

things that I really needed to analyse.

Q.

You say that you finished your internship in March 2010. When

did you end drawing up that list?

A.
Q.
A.
Q.
A.

March.

March also?

Yes.

And when did you hand that document over to the Defence?

When I completed my internship and I prepared that document, the

Defence was not present there. The work was assigned to me by

Madam Buisman. So when that document was given to me by Madam Buisman,

she was not alone. She was with Mr. Jean Logo. So in principle, I had

to hand over that document to Mr. Jean Logo.

Unfortunately for me, since I had to return to Kisangani to

resume my studies after the internship, I did not have Jean Logo's

number. I did not know how to locate him. So the document was sealed in

a sealed envelope. So I went to hand over the document, but since I
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could not find Mr. Logo, on the 4th of March, around 7.00 p.m., if I'm
not mistaken, I went with this sealed document to give to Jonathan so
that if he saw Logo, he should give it to him. I am accepting here in
this courtroom that this is what I did. At9 --at7.00 p.m., I went to
where Jonathan lived but I did not see him. The document was sealed and
I gave that document to Jonathan's elder sister, who is Francine, so that
when Jonathan came back, she should give that document to Jonathan. I
already had my ticket.

The next morning, that is, on the 31st, I took the vehicle to
Kisangani.

THE INTERPRETER: Correction from the interpreter: The witness
talked about the 30th before, not the 4th.

THE WITNESS: (Interpretation) So I admit that the document was
given to me by the Defence, and specifically Madam Buisman, but I did not
personally give it back to her.

MR. FOFE: (Interpretation) I'm sorry, your Honour, but can the
witness be helped with his headset because I have the feeling he has
difficulties.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, can the
Court Usher try to fit the headset more properly so that it should not
slide off without, in fact, crushing the witness's ears. Thank you.

Please proceed.

MR. GARCIA: (Interpretation)

Q. Mr. Witness, we are going to go step by step. Let us be clear

about things. According to what you have just said, this document, this
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1 document with the 50 names, it was in March 2010 that you gave it to
Jonathan's sister; is that correct?
A. Yes.
Q. And you also -- did you also give the other document to this

person, the document with all the other names?

2

3

4

5

6 A. Yes. This document is derived -- comes from the other document.
7 Both of them were in a sealed envelope, so I gave this document together
8 with the original.

9 Q. But, Mr. Witness, Logo and Caroline Buisman had already visited
10 you, so you had all their information including phone numbers and you
11 could contact them.

12 A. Aslsaid, I did not have Jean Logo's mobile phone. Not only

13 that, but I was -- I did not even have a telephone myself. I swear on my
14  honour, I did not have a telephone myself at that time and I only

15 obtained a telephone upon my return to Kisangani. So I had a SIM card,
16  but I did not have a telephone as such. If I had to call someone, I had

17  to take my SIM card and put it in someone else's telephone. That is

18 possible in our country.

19 So I did not call Jean Logo. I went to hand over the document to

20 Jonathan, but not having found him at home I gave the document to

21 Francine and asked her to give the document to Jonathan, who would in
22 turn give it to Jean Logo because I felt that Jonathan and Jean Logo were
23 meeting frequently. And since I had to leave the next day, I knew that
24  if I had to stay longer in Bunia, I would have looked for Jean Logo

25 myself and not given that document to Jonathan. But it was important
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that I leave that document in Bunia before returning to Kisangani.
Q. Mr. Witness, I would simply like to ask you to slow down because

it is difficult for the court reporters. You say that in principle you

had to give that document to Jonathan, but what you said earlier was that
in principle you had to give the document to Jean Logo not Jonathan. Is
that correct?

A. Please understand me well. If I said that in principle I wanted

to give the document to Jonathan, contrary to what I said before, it is
because when I went to Jonathan's house, it was to give the document to
Jonathan, not to Francine. I was to give the document to Jonathan so
that he should give it to Jean Logo. But in principle, also the document
should not have been given to Jonathan because he was not the one who
gave me the document. I was given that assignment by Madam

Caroline Buisman, but since I could not contact either Ms. Buisman or
Mr. Logo, I felt that Jonathan could meet with Logo immediately or even
sometime afterwards. So I went to his place of residence to give it to
him. But unfortunately for me, once again I did not find Jonathan. So I
handed over that document to Francine for her to give it to Jonathan.
Given that Francine did not know the contents of the document and
Jonathan himself did not know the contents of that document, I simply
told Francine to tell him to hand the document to Jean Logo. So I do not
know how many attempts Jonathan made before having to give that document
to Jean Logo. I do not even know whether he gave it to Madam Buisman or
to Jean Logo.

Q. Mr. Witness, listen to my questions carefully. It is the second
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time that you are telling the entire story all over again. I'm asking
you specific questions. What is your story? Is it that you did not have
Caroline's and Logo's telephone numbers? Were you never given those
phone numbers or did you have the numbers or -- and you lost them? Is it
that you've -- you did not have a telephone that worked? Or did the SIM
card not work? What is the story?

A. Thank you. When we met with Madam Buisman and Jean Logo, there
was also Madam Sophie. I did not take anyone's phone number. Why? 1
want to give you the reason. They took my phone number and they had
preferred that we should collaborate through e-mail, but I did not have
an e-mail address and even right up till now I do not how to manipulate
the computer.

Q. Tunderstand, Mr. Witness. But is it your testimony today that
members of the Defence team came and saw you, they did not give you their
phone numbers to contact them. They simply took your telephone number.
Is that your testimony?

A. There were two stages. We went -- we met in Bunia, and then
recently we met in Kisangani. What I'm telling you about now happened in
Bunia. At that time I did not take their phone numbers, but when we met
in Kisangani we exchanged those telephone contacts because I already had
my own phone.

Q. Mr. Witness, you knew that Jonathan Katanga was going to testify
in this courtroom about child soldiers who are not really child soldiers.

You knew that?

A. 1did not know that.
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1 Q. You told us that you knew that Jonathan was speaking with Logo?

2 A. Yes, but speaking with each other does not mean that he would

3 come to testify here about child soldiers. I knew that Jonathan was

4  collaborating with Jean Logo, but I do not know whether the purpose was
5 to come and testify here.

6 PRESIDING JUDGE COTTE: (Interpretation) It is absolutely

7  crucial that both of you speak more slowly. Even if you have many things
8 todo -- to say, you have to observe the five-second pause. It is very

9 difficult, but you absolutely have to do it because otherwise we do not

10 have a good transcript and the interpreters would have problems working.
11 So, Mr. Witness, speak more slowly. And both of you please

12 observe the five-second pause. Please proceed.

13 MR. GARCIA: (Interpretation)

14 Q. Mr. Witness, you knew that Jonathan Katanga collaborated with

15 Jean Logo, that they spoke together about this case. Do you agree with

16 me?

17 MR. HOOPER: (Previous translation continues) ... his name is not

18 Jonathan Katanga. The Prosecution have the correct names of these people
19 and I wish they'd utilise them.
20 MR. GARCIA: (Interpretation) Mr. President, the witness is
21 answering the question and it is up to him to tell us if he does not
22 recognise the name.
23 PRESIDING JUDGE COTTE: (Interpretation) Mr. Garcia, I do not
24 remember whether you were in the courtroom on that day. This is a
25 recurrent discussion that took place between Mr. Hooper and Mr. Dutertre.
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1  There were members of the family of Germain Katanga which were discussed.
2 It appears the name "Katanga" and exclusive to the accused. So Jonathan
3 is Germain Katanga's brother but he is not Jonathan Katanga. Maybe

4 you're not aware of that, but this was something that was discussed with
5 Mr. Dutertre.

6 MR. GARCIA: (Interpretation) Thank you, your Honour.

7 Q. Mr. Witness, you knew that there was some collaboration between

8 Logo and Jonathan Dubatso Baguma; do you agree with me?

9 A. Yes, indeed.

10 Q. And that collaboration was related to this case, that is the case

11 against Mr. Katanga and Mr. Ngudjolo. Do you agree with me on that?
12 A. I cannot confirm that their collaboration was focused on this

13 case, but what is certain is that considering that Jonathan is Katanga's

14  brother, would that exclude collaboration even about the case? I suppose
15 that sometimes -- or rather, the Defence could collaborate with the

16  family of Katanga. That is not impossible. So given that, I could not

17 only contact Jonathan but even someone else in the family. So I felt

18 that Jonathan could serve that purpose. So even though no one decided
19  that it should be Jonathan, I am the one who preferred to give the

20 document to Jonathan, just like I could have given that document to

21 anyone in Katanga's family because I think the Defence of Katanga would
22 have at least met with people in his family.

23 Q. Mr. Witness, I do not want us to go into suppositions, but my

24  question was quite specific. At that time you knew that Jonathan Katanga
25 collaborated with Jean Logo for the purpose of testifying here in the
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courtroom?

A. Tknew that they collaborated within the framework of the Katanga
trial, but I did not know that that collaboration within the context of
that Katanga trial would lead to Jonathan coming to testify one day
before this Court.

Q. Tell me, Mr. Witness, Jonathan Dubatso Baguma, is this someone
you have known for long?

A. Yes, indeed, you are correct.

Q. Since when have you known him?

A. I cannot tell you precisely since when, but I think I knew
Jonathan since 2000. I did the first to the fifth year in Komanda,
otherwise I think it was in Aveba. I've known him all this time.

Q. SoJonathan is also a brother to you; am I correct?

A. Yes, you are perfectly correct about that. In fact, I'm closer
to Jonathan than to Germain because, as I said a short while ago, my
mother is the elder sister of Jonathan's mother.

Q. So you are very close to him. And when you are in Bunia you have
the opportunity to speak to him?

A. Yes, when I'm in Bunia I speak with him.

Q. And just before you gave Jonathan that document, you spoke with
Jonathan?

A. No, because the document was confidential. That was a very clear
instruction that I received from Madam Buisman, that the document was
highly confidential. And it is for that reason that I handed over the

document in a sealed container. And before I gave that document to
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1 Francine to give to Jonathan, I had never discussed that document with

2 Jonathan.

3 Q. Listen to my question carefully, Mr. Witness. I never mentioned

4  the confidentiality or not of that document. But before giving the

5 document to Francine, obviously in the previous days or weeks you had the
6 opportunity to speak with Jonathan?

7 A. Certainly, yes.

8 Q. Was it during the days or during the weeks before that that you

9 spoke with Jonathan?

10 A. AsTIhave said, Jonathan is my brother. It was possible for me

11  to meet Jonathan, and I have to be clear. I even spent nights there.

12 When I am in Bunia I spent the night where Jonathan spent the night. So
13  we are -- I am close to Jonathan. So we meet and we talk. It is not

14 every day and it is not all the time, but we can meet and speak three or
15  four times a week. So each time I go there and I see him, I speak with

16 him.

17 Q. To be very clear, during the days or weeks that preceded your

18 giving that document in March 2010, you conversed with Jonathan. You
19  even spent the night in his apartment. Is that your testimony?

20 A. Yes, Iaccept.

21 Q. Mr. Witness, when you're speaking to him and he's speaking to

22 you, you are spending time with him. Obviously he himself would have
23  told you that he was collaborating with Logo about this case. Am I

24 correct?

25 A. Can you kindly repeat your question, please.
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Q. When you were with Jonathan he would have certainly told you that
he was collaborating with Logo, he was discussing with him about this
case?

A. In any case, I cannot confirm that. I cannot say that Jonathan
clearly told me that he was collaborating with Mr. Jean Logo on this
case. Isimply presumed that Jonathan could be collaborating with him.

I simply took him as a member of the family.

Why did I choose to give the document to him rather than to the
others? Katanga's -- or rather, Germain's other brothers were in the
village. Jonathan was a student, and as such, I preferred to give that
document to him. As I said a short while ago, I believed that anyone who
was in Katanga's Defence could not be in disagreement with Germain's
family. SoI could still have handed over that document to Baraka, to
John, or to another brother. So there was nothing in particular that
prompted me to give that document to Jonathan. The only preference was
that I decided that he was in Bunia and with -- in comparison to
Francine, he was in a better position to meet with Logo. I could have
given that document to Kandadu (* phon), or to John, or to Baraka, or to
any other member of that family, I could have done that.

Q. Mr. Witness, a short while ago you told us that you received that
document and the other copy in January 2010?

A. Yes.

Q. Clearly, between January 2010 and during the time you were in
Bunia, you must have discussed this assignment to prepare that list with

Jonathan. You're close to him. You trust him.
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A. No, I didn't do that. I could not have done that and I'm saying
this in all conscience. I did not do it.

Q. Mr. Witness, you were not aware that Jonathan was coming to
testify here and that, curiously, he was coming to testify on the same
theme as yourself, that is, child soldiers who was not actually child
soldiers. You never knew that?

A. No.

Q. Even today, Mr. Witness?

A. Inany case, I do not know whether Jonathan came here and whether
if he came here he testified about this. I do not know.

Q. You do not know? As a jurist, I think you should, in fact, be
following up what is happening here in the courtroom, and if I remember

correctly he testified in public. So obviously you know what
Jonathan Dubatso said here; am I correct?

A. What I'm saying clearly is this: Jonathan did indeed testify
here, but I did not know that he was going to testify about this subject
and I never knew that Jonathan was being prepared to come and testify
here.

Jonathan testified in the court, we learned about that on the
internet, but to say that Jonathan testified on this issue or another
issue is something else. All I know is that he testified in the case the
Prosecutor versus Germain Katanga, that is all. Because I myself am
telling myself if Jonathan -- I do not know whether Jonathan testified
about this document. I felt that if that document was given to me, it

was because I worked in the transit site, in the children's section.
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I do not know if Jonathan testified here. Maybe he might have
worked on those documents also, but I do not know whether he did or not.
But as for me, if I was given the document, it was because I worked at
the transit site.

Q. Soin order for us to be clear, are you actually saying you knew
that he came and testified but you didn't know whether he testified on
the subject of child soldiers?

A. Yes, I would accept that, Mr. Prosecutor. I know that Jonathan
came and testified here. I would state that. But before I came to
testify, I didn't know that he was being prepared to come and testify,
and I also said that after his -- after his testimony I didn't know what
he testified on. But I -- I know that he came and testified here.

Q. You must have known, Mr. Witness, that he too had prepared a
list, and strangely enough, there are names on his list which are also on
your list?

A. Idon't know whether he was preparing a list. But if he was
preparing a list, and if there may be names which appear on my list and
which appear on Jonathan's list, it's quite obvious. Why? Because
Jonathan and I grew up in Aveba. So there were names, as I said earlier,
the names which I listed here were the names which we -- which I was
totally certain about. Most of the names here, apart from some children
which I myself reunited with their families, but most of the names are
names of children whom I knew before this -- this matter in Aveba, which
I knew during this matter and whom I know now. And some of those names

are children I knew from Gety. So if by any chance Jonathan - because he
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grew up in Aveba - gave the names I gave, I don't see any difficulty with
that. And if I used a name which Jonathan gave as well, the situation I
knew is a situation which Jonathan knew. We -- that these -- I -- we
could take anyone -- you could take anyone from Aveba, not just me or --
or Jonathan, and he could say the same name. He could say, "This person
has never been in the militia. This person's never been in an armed
group.” It's not a problem of co-operation between Jonathan and me, but
Jonathan had the same information that I could have.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, it is
essential that you speak more slowly. This is essential.

Prosecutor, do you think you've finished this particular line of
questioning because at times I'm getting the impression that there is
repetition?

MR. GARCIA: (Interpretation) I will move forward.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR. GARCIA: (Interpretation)

Q. Mr. Witness, I see that a few moments ago you said that you had
reunited some of these children who were in the -- on the list, and you
said this in your testimony when you replied to Mr. Hooper's questioning;
is that correct?

A. Yes.

Q. I'm not asking you to give us a name, but I do wonder one thing;:
How are you in a position to reunite children who you feel had never been
forcibly enrolled in an armed group? Do you understand the problem I

have with this?
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A. Yes, but as I said earlier, I cannot assume this responsibility.

Perhaps AJEDEC but not just -- the AJEDEC association I worked with -- I
worked for. But once a child had been identified and record -- and
registered and cared for by the TDE and the SET, then he was handed over
to us. So the -- for reunification. So the children who I reunited who
were not child soldiers, I reunited with their family because they'd come
to -- they'd come via the transit camp. They'd gone through TDE, they'd
gone through the SET, the tracing was done by AJEDEC -- the tracing had
been done and AJEDEC was responsible for the last stage which was family
reunification. And there are -- the -- my job was just to reunite these
children with their families.

And as to how I reunited the children who had not been child
soldiers, that is a relevant question; but the answer is clear. The
children had already been identified, they had already been processed by
TDE and processed by the SET and the transitional camp. So the final
stage after the tracing and -- tracing the family was family
reunification, that was what I was doing.

Q. Mr. Witness, I don't think you answered the question. You talked
about reunification. This means implicitly the children had been removed
from their family or joined the armed forces. But how can you reunite
children who you claim were never child soldiers? Who had never,
therefore, been displaced from their environment, from their home?
You're not answering that question, Mr. Witness.

A. Ican't answer that question. Because I'm saying here that I

worked for AJEDEC, and as I worked for AJEDEC we received different
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responsibilities, different jobs to do. It was not AJEDEC which was
responsible for identifying whether or not the child was a soldier, but

the presumption for us, since we had to reunite the children with their
families, we supposed and I supposed, I and the AJEDEC, supposed that the
children -- that the child -- since the child had been accepted by the

TDE was a child soldier. But neither AJEDEC nor I personally asked

myself whether the child I was trying to reunite with his family was a

child soldier or not. I never asked that question, neither did the

AJEDEC.

Under these circumstances, the child I was trying to reunite with
his family I knew was -- in some cases was not a child soldier. How did
I know this? You told me I could not cite names, but there are certain
children on this list, that list of children who we reunited in Nganda,
and they had never been child soldiers for the simple reason that -- that
they are pygmies, and pygmy children were never recruited into the
militias. The pygmies never served the FPI -- the FRPI.

And if those pygmies had come for most -- and indeed most of the
people who came through the transit camps, most of the people thought it
was a service being provided to everyone. Children came to receive
something and the pygmies came along as well, but the pygmies had never
served in the FRPI.

Q. Butyou, Mr. Witness, did you never work in the TDE, Terre des
Enfants?
A. No.

Q. Soyou don't really know much about their procedure, the checks
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they carried out?

A. No, I don't know very much about that, but what I'm saying is the
truth. Everything which the Save the Children -- they followed
Save the Children's principles. Save the Children had the theory, but in
practice that was not -- the practice was not followed.

The children came along of their own initiative because in a
village, they could see that other children, their friends, were coming
back with kits. So these other children went along to the transit
camp -- transit centre without ever having been in a camp. And they --

even if I did not work for TDE, I -- I -- think there may have -- I --

they may have adopted rather particular working methods. But I don't
think -- I -- I don't know that there were any particular approaches
followed in identifying the children by TDE.

Q. But you -- you agree that the children going to the site came
from five different groups or even children coming -- five different
groupement. There were even children from the UPC; is that correct?

A. Yes.

Q. Well, for all these other children, you can't tell us anything
about these other children?

A. Ican't tell you anything. The children came from the UPC,
children came from Boga. The question is: How many of them were there
who came from Boga? How many were there?

PRESIDING JUDGE COTTE: (Interpretation) I must remind you once

again that you must respect the five-second pause between the question

and the answer. It is essential that you speak more slowly.
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1 Mr. Witness, you must think that you've got a 1-kilo weight

2 weighing down on your tongue or if you have your mouth full of pebbles or
3 stones. You have to speak slowly.

4 The Prosecutor, please.

5 MR. GARCIA: (Interpretation)

6 Q. We're going to change subject, Mr. Witness. You -- yesterday in

7  your testimony you spoke -- and today partially as well. You spoke of

8 the -- the lack of security in your region in 2001/2002. And,

9 Mr. Witness, you referred to the fact that there were attacks and you

10  often in your statements talked of combatants. You spoke of fighting in

11  Tchey where the combatants were involved. You also subsequently spoke of
12 other attacks where combatants were involved. You mentioned some of

13 those combatants, Kandro, Cobra. Do you remember that you spoke about
14  that?

15 A. Iremember.

16 Q. What I would like to clarify with you, first and foremost, is

17 whether or not these combatants were Ngiti from the Walendu-Bindi

18  collectivity. Would that be correct?

19 A. Thatis correct.

20 Q. Would I be right to say, Mr. Witness, that as far as these

21 combatants were concerned, there was a commander and that commander was
22 Kandro; is that correct?

23 A. T'would say no, what you're saying is not exactly correct. I

24  have a different view.

25 Q. However, the fact remains, Mr. Witness, that you agree with me

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



ICC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 82/88 NB T

Witness: Witness DRC-D02-P-0160 (Resumed) (Open Session) Page 82
Questioned by Mr. Garcia

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

that in principle at that time in 2001/2002 -- or more precisely 2002,
when the attack on Nyankunde took place, there was a commander, a
commander of all those Ngiti combatants. Is that correct?

A. Yes.

Q. You also mentioned the fact that at some point in time Kandro was
killed; am I right?

A. Yes, you are.

Q. Do you know the circumstances under which Kandro was killed?

A. Idonot know the circumstances under which he was killed. I
only know the time. I simply know that he was killed after the attack on
Nyankunde in Bavi Olongba. However, I also know that he was killed by
Cobra, but I do not know the reasons why.

Q. Since we are talking about the attack on Nyankunde which took
place on the 5th of September, 2002, I would like to ask you a few
questions. Would it be right to say that at that point in time you were
in Aveba; is that correct?

A. Thatis correct.

Q. Would I be right to say, Mr. Witness, that at that time when the
attack on Nyankunde took place, Germain Katanga was not in Aveba? Would
I be right to say that?

A. Yesterday I said that at that time when that event took place, on
the 5th of September, I did not know whether or not Germain was in Aveba
or in Bavi. ButI think I said yesterday that when I went through Bavi,

I left Germain there. I saw him and I left him behind before arriving at

Aveba.
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It's true that we live in the same neighbourhood as Katanga and
it's true that we can see each other every day, but again we may not be

able to see each other every day. On the day of the attack, I did not

know where Katanga was. I did not know whether or not he was in Bavi or

in Aveba.

Q. You anticipated my question, Mr. Witness. You had spent some

time in Aveba when the attack on Nyankunde took place. You arrived from

Bunia, if I understood you correctly?
A. Yes. Iarrived from Bunia and I was in Aveba during the time of
the attack on Nyankunde.

Q. And how much time did you spend there before the attack on
Nyankunde took place?

A. Yesterday I said -- I think I said that I did not know how much
time -- how much time elapsed after I arrived in Aveba before the attack
on Nyankunde took place. I don't know whether it was a few days or a
week or two weeks after I arrived. Ithink I said that yesterday. I
cannot say with certainty how much time had elapsed before that attack
took place.

Q. Tunderstand you, Mr. Witness. According to your evidence you
had arrived and -- a few days earlier, maybe a week. But you did say

that your mother lived close to the house of the father of

Germain Katanga, and Germain Katanga was living in his father's house.

Page 83

This means that you were able to determine whether or not Germain Katanga

was there. I'm not talking about that particular day. What about the

day before or the day after, you must have been able to see something, I
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believe?
A. Yes, indeed. By the way, at that time neither Germain or his
family or even my mother -- in fact, none of them and no one was living
in the centre -- we are talking about the month of September here. In
the month of February up to April there had been fighting. And although
there was some apparent calm, people had not yet returned. Many people
were still in the bush. Even I myself, I was in the bush towards
Ngulu Venaba (* phon) with my mother. When -- you know, there is the
centre of Aveba and you have the environs. We were in Ngunebe (* phon).
Ngunebe is about a kilometre away from the centre. At that precise
moment no one was living in Aveba. Even the referral health centre was
moved to Ngunebe.
Q. Mr. Witness, yesterday when you gave evidence on this question,
page 62 of transcript 262, a question was asked to you. The question
was:
"Do you know where Germain Katanga was on the 5th of September?"
And your answer in line 9 was:
"As I said, when I went through -- I left him in Bavi. I went to
Aveba. At the time of the events I was not able -- I did not know
whether he was in Bavi at that time or whether he was in Aveba. I am not
able to say."
So you talked about two localities where he might have been
located. Iasked you a question about Aveba and you talked about Bavi
yesterday. Is it not correct, Mr. Witness, that when you gave your

statement to the Defence you did not mention Aveba or Bavi? You stated
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1 in page 5, second paragraph --
MR. GARCIA: (Interpretation) And I can see Mr. Hooper rising.
MR. HOOPER: (Previous translation continues) ...
MR. GARCIA: (Interpretation) I'm going to give.

MR. HOOPER: (Previous translation continues) ...

2
3
4
5
6 THE INTERPRETER: Correction from the English booth: The
7  transcript reference is transcript 272.

8 MR. GARCIA: (Interpretation) Could the Usher hand a copy of
9

this statement to the witness.
10 PRESIDING JUDGE COTTE: (Interpretation) This should be brief,

11  Mr. Prosecutor, because we are soon coming to the end of our two-hour

12 slot.
13 MR. GARCIA: (Interpretation) Yes, indeed.
14 PRESIDING JUDGE COTTE: (Interpretation) Court Usher, please

15 hand the document over to the witness.
16 We are on page 5, if I understood you correctly.
17 MR. GARCIA: (Interpretation) That's right.

18 Q. Mr. Witness, look at page 5, second paragraph, which starts with:

19 "When Nyankunde ..."
20 I will read it out to gain time. You said:
21 "When Nyankunde was attacked, there were already combatants in

22 Aveba but Germain was still in Nyabiri ..."
23 I'hope you read that. This is indeed your statement and this is
24  the third locality you are mentioning and you are quite categorical here.

25 You say "Nyabiri."

Case No. ICC-01/04-01/07 Wednesday, 01 June 2011



|CC-01/04-01/07-T-273-Red-ENG WT 01-06-2011 86/88 NB T

Witness: Witness DRC-D02-P-0160 (Resumed) (Open Session) Page 86
Questioned by Mr. Garcia

1 A. Thank you. If thatis your question, then it's not a difficult

2 one. When I talk about Nyabiri is also Bavi. Bavi is a general name.

3 Bavi comprises various groups. You call it Baviba. In Baviba you have

4  Bavi centre which is Olongba. You have Nyabiri also. Nyabiri is located
5 3 kilometres from Bavi centre, Olongba. And even Songolo is still

6 located in Bavi. I am not wrong, therefore, to say that he was in

7 Nyabiri. It's also a manner of saying he was in Bavi Nyabiri. ButI

8 know that he lived in Nyabiri, but I met him in Bavi centre. That's what
9 Isaid yesterday.

10 Q. But you agree with me, Mr. Witness, that he was no longer in

11 Aveba. You just said a few minutes ago that you did not know whether he
12 was in Aveba or in Bavi, and it is stated in your statement here that he
13 was in Nyabiri. Are you changing your testimony, therefore, to say that
14 he was not in Aveba? Are you certain now?

15 A. Tam not changing my evidence. I don't understand how --Idon't
16  see how you understood this sentence. I said when Nyankunde was

17  attacked, there were already combatants in Aveba, but Germain was still
18 in Nyabiri. What does this mean? This means that at the time when

19 Nyankunde was being attacked, Germain was still in Nyabiri. Germain did
20 notremain in Nyabiri. That's what that means. At some point Germain
21 came to Aveba. So before residing in his father's house, Germain was in
22 Nyabiri. This -- and from Nyabiri Germain could go to Aveba.

23 So what I'm saying is that I was not able to tell whether at the

24 time of the events he was in Bavi or in Aveba because it was possible for
25 him to shuttle between the two places. If I say that he was still in
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Nyabiri, what I mean is that he had not yet moved definitely from Nyabiri
to come and live in Aveba. That is what this sentence means.

I am not being categorical, saying that on the day of the attack
he was in Nyabiri, no. What I am saying is that I believe that at the
time Nyankunde was attacked, he had not changed his place of residence.
It was later on, it was after the attack, that Germain returned. After
having lived in Nyabiri he then returned to live in Aveba. That's the
meaning of this sentence. I am not saying that on the day of the attack
he was in Nyabiri. I simply meant that he had not yet moved from Nyabiri
to come and live in Aveba.

PRESIDING JUDGE COTTE: (Interpretation) Very well.
Mr. Witness, we are going to end there for today. We will meet on
Tuesday at 9.00 a.m. And if we wish to have our translators -- our
interpreters and our stenographers to do our job well, you should
absolutely speak slowly. Thank you very much for your contribution this
morning.

Court Officer and Court Usher, please lead Mr. Mbomba out of the
courtroom.

Good-bye, Mr. Witness.

(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) The session is
adjourned. We will meet on Tuesday at 9.00 a.m.

The hearing ends at 1.30 p.m.
CORRECTION REPORT:

The Court Interpretation and Translation Section has made the following correction
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1 in the transcript:
2 *Page3line 11:
3 “and we are going to deal with that after the recess in August” is corrected by “to be

4 continued after the recess in August”
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