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3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and Mathieu
7 Ngudjolo Chui

8 Status Conference

9 Thursday, 12 May 2011

10 The hearing starts at 9.04 a.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated. We
15 are starting this Status Conference. Good morning to each and everyone.
16  Good morning to the accused persons. We would like to start by thanking
17  the representatives of the Dutch authorities for accepting to attend this
18  Status Conference. I would like to apologise to them in advance for my
19  bad pronunciation of their names; however, we would like to greet

20 Ms. Lijnzaad, Mr. Henquet -- Madam, what's your name, please?

21 MS. LIINZAAD: (Interpretation) My name is Liesbeth Lijnzaad.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

23 We have Mr. Struyker, is that the way it's pronounced? Yes.

24  Mr. Hoogendoorn, Mr. Jarigsma or Madam Jarigsma. I apologise. And
25 Mr. Boom. Very well. Did I forget anybody?

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 2/91 PV T

Status Conference (Open Session) Page 2

—_

You must have noticed the way we are sitting here in the

2 courtroom. We have reorganised it for the Status Conference. On your

3 left you have the representatives of the Court's Registry and behind the

4 representatives of the Registry you have the Office of the Prosecutor,

5 which has accepted to yield up their place for the purposes of this

6 Status Conference. We would like to thank them.

7 Behind you, you will find the Legal Representatives of Victims

8 who have accepted to yield their place to you so you can be sitting

9 closer to the Judges in order to facilitate our proceedings. Mr. Mabanga
10  is sitting where witnesses usually sit. Good morning. And you have the
11  two Defence teams sitting in their rightful places, the team of

12 Mr. Germain Katanga, led by Mr. Hooper; and the team of

13 Mr. Mathieu Ngudjolo led by Counsel Kilenda.

14 Before we start the Status Conference, the Chamber would like to

15 give you a brief procedural background which we deem indispensable. In a
16  filing number 2812 of 1st April 2011, Mr. Mbodina, who is Witness 228,
17  acting through counsel Ghislain Mabanga, requested this Chamber to

18 authorise an ex parte hearing for him, arguing that the guarantees or the
19 safe-guards provided for in Article 93-2 of the Statute and in Rule 74 of
20  the Rules of Procedure and Evidence do not enable him to give his

21 testimony without fear of reprisals, without fear for his safety and that

22 of his family. Mr. Mabanga then mentioned the provisions of Rule 88 of
23  the Rules of Procedure and Evidence, which we will refer to henceforth as
24  the rules. By e-mail of 11 April 2011 at 12.44, Counsel Mabanga informed
25 the Chamber that pursuant to the application or the request sent to him
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on the 5th of April, 2011, he had a discussion on the 11th of April at

2 the detention centre with Mr. Mbodina and a representative of the VWU,
3 thatis, the Victims and Witnesses Unit of the Registry, in order to

4  ensure that this witness, Mr. Mbodina, is clearly informed of the

5 protective, procedural, or operational measures which can be implemented
6 to ensure the safety and that of his family. And in general to address

7 whatever concerns he may have. In that e-mail Counsel Mabanga stated
8 that he maintained his application for an ex parte hearing, adding, and I

9 quote, that:

10 "Since the protection of the Registry was insufficient given the

11  specific circumstances of the witness, the only possible solution to

12 enable the witness or to protect the witness against retaliatory measures
13 of the Congolese authorities would be to grant him asylum. Since the

14  Court does not have jurisdiction to examine such a request, the special
15 measure which is requested of the Court is that of presenting the witness
16  to the Dutch authorities for asylum purposes after the witness completes
17  his testimony.

18 Consequently, the return to the DRC for this witness can only

19 take place if the asylum proceedings do not bear fruit."

20 Counsel Mabanga lastly said that he would like to extend his

21 application for the holding of an ex parte hearing to the other two

22 witnesses, Witness 236, that is, Mr. Ngabu, Ndjabu; and Witness 350,

23 Mr. Charif. In application 2630 of 12 April, Mr. Mabanga added other
24  arguments to the arguments which he had previously developed, and he
25 requested that the Chamber should present the three witnesses, 236, 228,
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and 350, to the Dutch authorities for asylum purposes after they complete
their respective testimonies. That the Chamber should, if need be, order
the holding of an ex parte hearing before giving a ruling on that
request.

On 13 April 2011, the Chamber orally invited the Registry as well
as the parties and the participants who so wished to submit observations
on the said filing. On 14 April 2011 the Victims and Witnesses Unit,
which we will henceforth refer to as the unit, filed its observations
number -- under reference number 2884 on the risk assessment for these
three witnesses. On 14 April 2011 Counsel Kilenda opted to rely on the
wisdom of the Chamber. On 15 April 2011 by submission number 2835, the
Prosecutor submitted his observations. In the main he suggested that the
views of the host state should be sought. On 15 April 2011,
Counsel Hooper, counsel for Germain Katanga, who had called these three
witnesses, filed his observations through filing number 2836. By e-mail
of 18 April 2011, the Chamber invited the Registry to file its
observations on the above-mentioned filing of Mr. Hooper made on the 15th
of April, 2011. The Chamber then requested the Registry to give
clarifications on the legal status, the precise legal status of these
three witnesses, requesting the Registry to also forward any useful
document to that end.

On the 24th of April, 2011, the Registry filed its observations
through filing number 2849. On 3 May 2011, the Registry filed additional
observations through filing number 2858. By e-mails of 4 May 2011, the

Prosecutor and Counsel Kilenda indicated that they did not have any
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intention of filing observations on the Registry report of 21 April 2011.

2 On4 May 2011, Counsel Mabanga filed his observations through filing

3 number 2861 on the Registry report of 21 May -- or rather, 21 April 2011.
4  And we would refer to these as second observations. He stated that the

5 three detained witnesses maintained their application and he raised

6 additional arguments to substantiate their application.

7 On 5 May 2011 Counsel Mabanga filed additional observations

8 through filing number 2865 and we will refer to them as third

9 observations, which in the main stated that Witness 228 had written

10  within the detention centre a letter to "the Dutch authorities

11  responsible for the right of asylum," a letter which Witness 228 wrote

12 himself or mentioned during the public hearing of 2nd May 2011, stating
13 that he had the intention of requesting for political asylum. And here I
14  would like to refer you to the transcript of 2nd of May, page 17, line 9.

15  In these third observations, Mr. Mabanga argues that only a Dutch lawyer
16  can usefully advise the witness. He requests the Chamber to order the
17  Registry to allow the appointment of a lawyer who is specialised in

18 asylum law to give assistance to the three detained witnesses and to

19  authorise him to disclose to such a lawyer all documents related to that
20 application of 12th April 2011, including the letter which I have just

21 mentioned, a letter sent to the Dutch authority responsible for the right
22 of asylum. That is where things stand.

23 This brief procedural background was necessary in order to enable
24  all attendants at this Status Conference to be informed. And given the
25 documents at the disposal of the Chamber, we would like to inform you of
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1 the matter before this Chamber and the conditions under which this matter
2 was brought before the Chamber. At this juncture, the Chamber would like
3 tounderscore, as has been mentioned or stated by Counsels Hooper and
4 Mabanga in their submissions, that it is not in any way competent or
5 has -- or does not in any way have jurisdiction to rule on any
6 application for asylum and that the Chamber therefore does not intend to
7  consider the merits of any application for asylum.

8 However, the Chamber would also like to underscore that it is up
9 to the Bench now to rule on the various submissions which have been sent

10 by Mr. Mabanga, the counsel appointed by Registry to give assistance to
11  the three witnesses. The Chamber considers that it does not have all the
12 material it needs to give a ruling in full knowledge of the facts. That
13 is why this Status Conference has been organised. And that is why in the
14  course of this Status Conference, the Chamber would like to obtain from
15  Counsel Mabanga and from Counsel Hooper further clarifications,

16  additional information, on the exact scope of the application that has
17  been filed and reiterated by Counsel Mabanga on several occasions and on
18  filing number 2836 that was sent in by Mr. Hooper last 15 April. The
19  Chamber would also like to obtain from the Registry crucial

20 clarifications on the exact, precise status of the three detained

21 witnesses, right from the time they arrived on Dutch territory. The

22 Chamber would like to extend, once more, its thanks to the qualified

23  representatives of the Dutch government for accepting to come before this

24 Chamber and it also intends to request from them further clarifications

25 and certain items. To that end the Chamber has ensured that through the
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Registry the relevant filings should be sent to the Ministry of Foreign

2 Affairs of the Netherlands.

3 The Chamber will give the floor to the qualified representatives

4  of the Dutch government after listening to Counsel Mabanga;

5 Counsel Hooper; Counsel Kilenda, if he so wishes; the Prosecutor, if he

6 so wishes; the Legal Representatives, if they so wish; and lastly, the

7 representatives of the Registry. This order was retained in order to

8 enable you to receive as much information as possible before you finally
9 take the floor, and it is important for you when your turn comes to take
10  the floor to have all the information necessary that would ensure you to
11  have a better understanding of the matter which has been brought before
12 this Court, matters on which this Court has to rule. I would now like to
13 put our first questions to Mr. Mabanga.

14 First of all - and I'm not referring to Counsel Mabanga alone,

15 I'm referring to everyone - the Chamber feels that it is not necessary

16  for us or for you to give us long answers to questions. The Chamber

17 simply wants to get from you answers which are precise and which go to
18 the point. We expect you to talk about the precise status of these

19 detained witnesses, so we want precise answers, focused answers, and the
20 Chamber would like to reiterate that this Status Conference does not in
21 any way constitute a discussion on the merits of an application for

22 asylum. I'hope that makes things clear to each and every one of you.

23 Counsel Mabanga, I hope you have all the tools necessary.

24 MR. MABANGA: (Interpretation) Yes, your Honour.

25 PRESIDING JUDGE COTTE: (Interpretation) The Chamber would like,
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tirst of all, to ask you why you did not apply directly to the Dutch
authorities? Why did you not send a direct application to the Dutch
authorities for these three detained witnesses? You can answer while
seated. This will make things easier for you and will make things easier
for the interpreter because you will be speaking directly into the
microphone. And please bear in mind that you have to speak slowly and
clearly for the benefit of the interpreters and the court reporters.

MR. MABANGA: (Interpretation) Thank you, your Honour, for
giving me the floor. First of all, before I answer your question, I
would like to on behalf of my three clients, Floribert Ndjabu, Pierre
Celestin Mbodina and Charif, would like to thank you for taking the floor
to consider their applications because as you said earlier there are many
things at stake here. There are legal problems which are of crucial
importance, legal problems on which your Court has to rule.

The second observation I would like to address before I answer
your question is that while it's true that your Chamber at this point in
time is not empowered to examine any applications for asylum, the fact
remains that with respect to its obligations to protect witnesses the
Chamber can examine whether or not the safety of witnesses is ensured
when they return to their countries of origin; and this requires that
beyond procedural considerations the Chamber should consider -- we're not
talking about examining asylum applications. The Chamber should consider
whether or not it should rule on special protective measures --

PRESIDING JUDGE COTTE: (Interpretation) Counsel Mabanga, I

would like to interrupt you. Ishould have informed each and every one
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1 of you that it's important for you to make a meter count of 1 to 5
between question and answer for the benefit of the interpreters. You
should understand that some of the questions which are going to be put to
you by the Chamber would enable you to tell us what you are trying to
tell us now. Please stick to the question.

Now, why did you not apply directly to the Dutch authorities?
Why did you not send a direct application for asylum to the Dutch

authorities?

O o NN o g ok~ W N

MR. MABANGA: (Interpretation) This is the answer I have to that
10 question, your Honour: The mandate of a duty counsel appointed by the
11  Registry is to carry out his or her mission before the International

12 Criminal Court. A counsel who is sworn before this Court and who is

13 supposed to carry out his activities before this Court are not supposed

14  to refer to any other entity which is not linked or tied to this Court.

15 1, as the counsel to this witnesses, am defending his interests before

16  this Court, before your Chamber, and that is why I have to look within
17  the legal arsenal of the Court and examine the protective measures which
18  your Chamber can provide to my client. And that is why I made this

19 application before your Chamber.

20 PRESIDING JUDGE COTTE: (Interpretation) You, therefore,

21 considered that filing a direct application was not within the remit of

22 your mandate?

23 MR. MABANGA: (Interpretation) That is correct.

24 PRESIDING JUDGE COTTE: (Interpretation) I'll come back to what

25 you said a short while ago. Why do you believe that the protective
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1 measures proposed by the Victims and Witnesses Unit are glaringly

2 insufficient?

3 MR. MABANGA: (Interpretation) Yes, your Honour. These

4 protective measures are glaringly insufficient, inadequate. We have

5 analysed the various reports of the VWU, we have also examined their

6 observations, and we find that these protective measures can be summed up
7 as follows based on the information we received from VWU. At the end of
8 their testimonies, the witness feels affirmed on the basis of which

9 protective measures can be accorded to them when they return to their

10 countries of origin, and when they return to their countries of origin,

11  the Registry cannot do anything. The Registry cannot impose anything on
12 the penitentiary authorities of the Democratic Republic of the Congo.

13 They depend on the Red Cross. They depend on the Red Cross to get

14 information on the status of my clients.

15 And I would like to say, your Honour, that if we have to rely on

16  forms to get an opinion on the situation of witnesses in Kinshasa, if we

17 have to depend on the Red Cross to provide information on witnesses,

18 whereas given their status as witnesses they are at the mercy of the

19  authorities of the DRC against whom these witnesses gave evidence, it is
20 not possible under such circumstances that they will have protection in

21 that country. And even if the Registry learns that my clients are

22 prosecuted, the Registry is not telling us what measures will be taken to
23 address that problem. And the information gleaned by the Registry and
24 the Red Cross will not protect them because what we are saying is that

25 the witnesses risk being executed once they return to their countries of
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origin. And in that case, your Honour, with your leave, I can tell you

2 why you should take protective measures because the lives of these

3  witnesses are in danger once they return to the Democratic Republic of

4  Congo.

5 JUDGE DIARRA: (Interpretation) Did you say "execute" or

6 "persecute"?

7 MR. MABANGA: (Interpretation) I talked about persecution.

8 PRESIDING JUDGE COTTE: (Interpretation) Mr. Mabanga, you are
9 going to have the chance in a short while to express yourself on the risk
10  that you believe shall face your clients.

11 Can you now very concretely tell us what you mean by, and I quote
12 your expression, "present the detainees to the competent Dutch

13 authorities responsible for ruling on their application to be granted

14 refugee status," that is paragraph 23 and 24 of your filing number 2830.
15  What do you mean specifically by "presentation to the Dutch authorities"?
16 ~ What does that expression refer to in your own mind? In other words,
17 what do you expect from this Chamber?

18 MR. MABANGA: (Interpretation) Thank you, your Honour. I

19  believe that this question is very crucial. If the witnesses through me

20 submitted that application, it was as a result of a dual obligation of

21 the Chamber. The first obligation based on Article 93(7) is the

22 obligation to return detained witnesses to their country of origin

23 immediately after their testimony. That is a statutory obligation that

24  is incumbent on their Chamber.

25 The second obligation - and this is based on Article 64(2) of the

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 12/91 PV T

Status Conference (Open Session) Page 12

1 Statute - is an obligation to protect witnesses. That obligation is

2 linked to the conduct of a fair trial which cannot be achieved at the

3 expense of the protection of victims and witnesses. Insofar as you have

4  the obligation to return the witnesses to their country of origin and on

5 the other hand to protect those witnesses, particularly when they face

6 the risk of persecution in their countries of origin, then you must find

7 asolution. You cannot keep those witnesses because the Court is not a

8 state and, as you have said, the Court cannot examine that asylum

9 application. That is why when we ask you to present those witnesses to
10 the Dutch authorities responsible for asylum, the witnesses through me
11 simply wanted to tell you to refrain from sending them back to their

12 country of origin to begin with.

13 And secondly, since you are not empowered to rule on their asylum
14 application and given that they are under your jurisdiction in the

15  courtroom and in the detention centre you can shift those witnesses to
16  the jurisdiction of the Netherlands. I will try to speak more slowly for
17  the record.

18 So what I am saying is we are asking you not to send them back,

19  but on the other hand you cannot also keep them. And that is why we are
20 simply asking you to hand them over to the Kingdom of the Netherlands
21  because they wished to apply for asylum, and in that case the Dutch

22 authorities can examine their application. If you hand down such a

23  decision, then the witnesses will be handed over to the Dutch

24 authorities; after that, they will no longer come under your jurisdiction
25 but under the jurisdiction of the Kingdom of the Netherlands. That was
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1 our request within the context of our application.

2 PRESIDING JUDGE COTTE: (Interpretation) Very well. Are we to
3 understand that in your understanding the verb "to present" involves two
4 aspects. The first aspect is to defer the implementation of

5 Article 93(7), which imposes on the Court the obligation to send the

6 detained witnesses back to the Democratic Republic of Congo, and

7 according to you the second consequence of deferring the departure of

8 those witnesses would be their handing over to the Dutch authorities for
9 the purpose of the examination of the asylum applications. So you

10  actually used the expression "to hand over."

11 MR. MABANGA: (Interpretation) Yes.

12 PRESIDING JUDGE COTTE: (Interpretation) We are not taking any
13 sides right now. We are simply trying to obtain some information from
14  you. So in your mind the idea is to defer their departure and hand them
15 over to the Dutch authorities, so it implies that these witnesses should

16  be physically handed over to the Dutch authorities?

17 MR. MABANGA: (Interpretation) Yes, your Honour, but I think I
18 should provide some additional information. I do indeed believe that to
19  the extent that you have deferred the return of those witnesses to their

20 country of origin, that is, if you postpone that return, then we would

21  try to find out why or determine why the Dutch authorities cannot examine
22 the application, why those witnesses were under your jurisdiction. I

23  have said that you should present those detainees to the Dutch

24  authorities because when they are in the detention centre the witnesses
25 are under the jurisdiction of the International Criminal Court. No other
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1 state can exercise jurisdiction over people who are under your

2 jurisdiction, that is, the jurisdiction of the International Criminal

3 Court.

4 In order, therefore, for the laws of the Kingdom of the

5 Netherlands to be applicable to the witnesses for the Judge -- or for the

6 Dutch jurisdiction to be able to rule on asylum matters, then those

7 witnesses have to be presented and/or handed over to them.

8 PRESIDING JUDGE COTTE: (Interpretation) In your mind, what will
9 become the detention status of those witnesses, that is, if they are

10 handed over to the Dutch authorities? Do they remain in the detention of
11  the Congolese or will this mean that they are simply released from

12 detention? Did you take that into consideration?

13 MR. MABANGA: (Interpretation) Yes, your Honour. My clients and
14 Inever at any point envisaged the possibility of those detainees not

15 facing the accusations that have been made against them by the Democratic
16  Republic of Congo. Let me point out, your Honour, that these witnesses
17  are detainees and they came to your Court because you needed their

18 testimony. And so by deciding to hand over those witnesses to the Dutch
19  authorities so that they should possibly benefit from the application for

20 asylum, I am aware, your Honour, that they are detainees. This is an

21 unprecedented case and I am aware, your Honour, that your Chamber has to
22 create jurisprudence in this case because no witness has made such an

23  application before. In the core texts of the Court, there is no

24 provision to the effect that a witness can request the Chamber to present
25  him or her to the Dutch authorities for asylum purposes. But, your
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Honour, since these witnesses are detained and if you decide to hand them
over to the jurisdiction of the host country - and I have -- as [ have

said, this is a new case. In the Kingdom of the Netherlands people can
apply for asylum in two ways. They can address themselves directly to
the Dutch authorities on their own volition, that is, if they are free.

Also, they might be intercepted at the airport or at any other point of
entry and from a detention centre they can apply for asylum. Ibelieve
that in the instant case, given their status in the Democratic Republic

of the Congo, it would be preferable that if you decide to hand them over
they should be kept in the administrative detention centre of the
Netherlands, which is responsible for examining applications for asylum
from people who were not authorised to enter the territory of the
Netherlands. Thank you, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Very well. In your
mind you're talking about deferring the departure or return of these
witnesses and their handing over to the Dutch authorities, which
according to you may mean a similar situation as someone who comes into
the Dutch territory and is placed in an administrative centre pending the
examination of their cases?

MR. MABANGA: (Interpretation) Yes, that is generally the case.
We are going to revisit this issue because afterwards there will be the
issue of the crimes that they are accused of and we will have to talk
about that.

PRESIDING JUDGE COTTE: (Interpretation) Very well. There is

another question. You might have already provided some partial answers,
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1 but we are going to come back to that. In which way is this presentation
2 that you have explained to us, the presentation of the three detained
3  witnesses, constitute a protection measure within the meaning of the
4  Statute and the Rules of Procedure and Evidence? Please try to give us
5 precise information regarding the legal grounds on which you rely for
6 your application. In what way is your application a protection measure?
7 MR. MABANGA: (Interpretation) Thank you, your Honours. Given
8 that the Statute of the Court, and specifically Article 64, stipulates
9 that you have the obligation to ensure the protection of victims and
10  witnesses, the core texts do not provide an exhaustive list of the
11  protection measures that you have to apply. Article 67, if I'm not
12 mistaken, refers to the fact that you have to ensure the security of
13 witnesses. That article also does not spell out what you have to do
14  concretely. You have to examine on the case-by-case basis the measures
15 to be taken to avoid the witnesses appearing before your Court becoming
16  victims as a result of their testimony. There is also Rule 87, which
17  sets out the procedure to be followed as well as Rule 88 of the Rules of
18 Procedure and Evidence of the Court which stipulate that you may even
19 adopt special measures.

20 Rule 88 mentions those special measures and uses the expression

21  "amongst other measures." This means that the core texts of the Court

22 gives you a large margin for manoeuvre in the area of measures that can

23  be taken. In the instant case, your Honour, I've examined the protection

24  measures that have been proposed by the Registry and I have realised that

25  the protection programmes of the Registry were designed for people at
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1 liberty. And when the Registry tried to adapt those programmes to

2 detained persons, they immediately realised that the situation of those

3  witnesses mean that they cannot benefit from effective protection. So

4  there is an inconsistency here. You have witnesses at liberty who

5 Dbenefit from greater protection, whereas they are able to escape from

6 Congolese laws or jurisdiction. But then you have detained witnesses who
7 are at a greater risk of reprisals from the DRC, and so they find

8 themselves at the mercy of the public authorities. Given that the

9 measures applicable in the DRC are not sufficient to ensure the

10  protection of the witnesses which is incumbent upon you under Article 67,
11  itis our opinion that in this particular case there is need to envisage

12 special measures.

13 We believe that if these witnesses are sent back to the

14 Democratic Republic of Congo, they will face the risk of being killed and
15 they will have no chance to a fair trial. They have expressed before you

16  cases or issues that come under the jurisdiction of the Dutch authorities

17 within the context of international conventions, and if you hand them

18 over it would mean that you are simply applying a special measure because
19  your decision will have as consequence to avoid the witnesses being

20 persecuted in their country of origin as a result of the testimony that

21 they would have given before your Court.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Mabanga.
23 We are going to ask a two-pronged follow-up question. First of all, can

24  you remind us of the alleged objective risks that these detained

25 witnesses, the three detained witnesses may face upon their return to the
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1 Democratic Republic of Congo as a result of their testimony. So what are

2 the alleged objective risks that they may face upon their return to the

3 DRC as a result of their testimony? Secondly, please kindly tell us the

4  objective risks that they face because according to you the authorities

5 of the DRC are not fully acquainted with international recognised

6 humanitarian law. Those are the two aspects of my questions and I will

7 ask some follow-up questions if necessary. You have the floor.

8 MR. MABANGA: (Interpretation) Thank you, your Honour. When the
9 time comes, as you have said, I will ask you to repeat the second part of

10  the question. But the first part of the question in my opinion, your

11  Honour, is crucial and I would like to request for more time to really

12 deal with this question and I promise not to waste your time. Your

13 Honour, those three witnesses came to testify before your Chamber within
14  the framework of the attack on the 24th of February, 2003, in Bogoro.

15  Your Honour, there is a decision of the 30th of September, 2008, on the

16  confirmation of charges by Pre-Trial Chamber I, and these accused persons
17  are charged with war crimes within a systematic and widespread attack on
18  the village of Bogoro.

19 Your Honour, witnesses have testified before this Chamber that

20 even though it is true that there was an attack that took place and that

21  war crimes were perpetrated, the fact remains that Congolese authorities
22 were involved in that attack. And how were they involved? For the

23 simple reason that within the framework of the integrated operational

24 general staff, it is those Congolese authorities who planned the attack

25 on Bogoro town because those authorities wanted to reconquer Ituri and
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1 they felt that at that particular time they needed to ally themselves

2 with the various armed groups that were operational at that time. This

3 is why an integrated operational general staff was set up. It financed

4  that operation by providing weapons, ammunition, materials, and people or
5 officials who were dispatched from Kinshasa to work within the EMOI.

6 Those people came under the direct authority of the maison militaire of

7 President Kabila. And under Article 83 of the constitution of the Congo

8 of the 18th of February, 2006, there is a possibility that Congolese

9 authorities may fear that testimony given before this Court by the

10 witnesses can lead to the opening of an investigation. And these are not
11 empty words, your Honour.

12 I would like to refer you to filing number 2557 of the OTP dated

13 the 4th of March, 2011. These are the observations of the Prosecutor of
14  the Court who, after being asked to give his observations on the

15 guarantees to be given to the witnesses under Article 93 and Rule 74, the
16  Prosecutor stated that they did not have any objection to those

17  guarantees being given to the witnesses. On the other hand, there is a

18  very important sentence that illustrates what I have just said. Itis on

19 page 3 and it is a short sentence in English and the sentence is as

20 follows: (In English) "However, the evidence of any or all of the four

21 intended Defence witnesses could be used by the Prosecution against other
22 individuals." (Interpretation) End of quote.

23 This means, according to the Prosecutor, that you are protected

24  against self-incrimination. You shall not be prosecuted for that. But

25 on the other hand, your testimony may be used against other accused
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1 persons. What I'm saying, your Honour, is that to the extent that it has

2 Dbeen established that as part of the EMOI which comes under the authority
3 of the Congolese authorities, it has been shown that people perpetrated

4  war crimes under Article 28 of the Statute of your Court and

5 investigation has to be initiated. This is an international criminal

6 jurisdiction which, contrary to the International Court of Justice, for

7 example, relies on documentary evidence rather than testimonial evidence.
8 Soyou need to have incriminating witnesses. And for people who fear a

9 future trial, the solution would simply be to eliminate people who may

10 become Prosecution or incriminating witnesses. So this fear might prompt
11  Congolese authorities to eliminate people who may become incriminating
12 witnesses against them in the future.

13 Secondly, your Honour, these Defence, or rather, these detained

14  witnesses, given the testimonies that they have given and also the

15  consequences that their testimonies may have on the electoral campaign
16  thatis currently taking place in the DRC, the situation needs to be

17 examined. There will be presidential elections on the 28th of November,
18 2011, in the DRC, and I would like to recall, your Honour, that during

19  the first election in which President Kabila participated, he presented

20 himself as the candidate of peace. His communication team presented him
21 as someone carrying eggs, and when somebody carries eggs he should avoid
22 any problems because those eggs may fall and break. That is why that

23 image became very well-known. And when I re-read those statements in
24 2006, I realise that out of the -- apart from the Katanga province from

25  which he hails and where he had 12 million votes, it was in north and
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south Kivu, Manyema, and Orientale province that he scored the highest
because these are specifically the provinces that are affected by
problems of war and insecurity.

And now in the electoral campaign when the candidate who is
presented before you and who is presented as a candidate for peace and
for whom you have massively voted and that person is involved in the
destabilisation of Ituri, well I think in that case that the -- well, the
Registry isn't of this opinion, neither is the unit, but myself I'm not
of their opinion. I think, your Honour, that this testimony is of a type

to give rise to fear on the part of my client, and I can effectively say

this. We can say that the game has already been played out, that Kabila
had won the elections, and I don't share that opinion because I think,
your Honour, that at that precise time when the world is currently
moving, where Africa -- in north Africa is moving, I think that that will
make a lot of people reflect, even people who were sure of a total
victory through fraud nowadays will be thinking that it's better to have
an honest electoral victory than something which is just on paper which
can be taken away by the streets.

And that is the reason why, your Honour, my client has fear, and
there are examples of this, if you allow me. They have fears for their
security but they also have fears with regard to whether they can have a
fair trial, your Honour. So in a few words what I would like to say is
the following.

I'm going to give you an example. I gave the example of

General Floribert Kisembo, a former UPC soldier who went into Kabila's
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army and who has even become a commander of the 7th military region and
on the 1st of May -- on 30th of April to the 1st of May, 2011, was
summarily executed. The official version, your Honour, is that he was
trying to form a new rebellion. I have told you and I have communicated
the evidence to you that there is another version of that which is that
this person knew too much with regards to the involvement of the Kinshasa
government with regards to the crimes which had been committed in Ituri
and which therefore, there as well, you could say that this person or the
Congolese authorities might -- could fear that he would become a
Prosecution witness and that's the reason why they liquidated him.

But let's just say, your Honour, that if he did want to carry out
a rebellion and that is to say that he wanted to take control of a
rebellion or have a rebellion among the armed troops, then these are
things that come within the military code of the -- military Congolese
code. So what should the authorities have done? Well, they should have
got information. They should have perhaps had a warrant against this
person. And if that person resists, well they should have used all the
public order means in order to take this person. But executing this
person in such a summary fashion, well I think that really does display
exactly what can happen to the opponents of the Congolese government.
Either you are summarily executed and even if we think that you can have
right to a trial -- am I still going very fast?

PRESIDING JUDGE COTTE: (Interpretation) You are speaking very
fast and I would also ask you to finish your answer to that first part so

we can go on to the second one, even if we are listening we're not
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1 underestimating in any way what you say. I will therefore come back to
2 the second part of what I was asking, and I'm going to express that in a
3 different way. I'll just remind you of what I mentioned a moment ago.

4 Could you also state to us what the objective risks are that these three
5 witnesses would undergo exactly, given that according to you there is a
6 lack of understanding or the -- they are not fully acquainted with
7 internationally recognised human rights in the DRC.

8 Now, it could be put in this way. These three witnesses, do they
9 undergo risks or would they undergo risks of seeing their human rights

10 not recognised when they come back to Congo, irrespective of their
11 testimony? You've spoken to us about the consequences that in your
12 opinion could result from the testimony and there have been examples in
13  this regard. Now, here irrespective of this testimony, returning to the
14 DRC, could that be something that would generate risks with regards to
15 lack of acquaintance with human rights that they are faced with, but they
16  have a right to those human rights or that those human rights should be
17  respected?

18 MR. MABANGA: (Interpretation) I've taken into account the scope
19  of your question and I would say yes. One of the rights, your Honour,

20 one of the fundamental rights which these detainees have is the right to

21  afair trial, your Honour. That is recognised by Article 6 of the

22 European Convention of Human Rights and the pacts on political rights,

23 et cetera, at the European level. Now, do you think that after this

24 testimony when returning to their country of origin these witnesses have

25 afair trial. I would say, your Honour - and here I'm being quite formal
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1 in this regard - they cannot expect a fair trial. And why not? Iread

2 with a lot of attention a report of the VWU which said that the military

3 jurisdiction in the Congo -- military courts in the Congo were doing

4 great work; and I'm not disagreeing with that. But the only reservation

5 that I would make, your Honour, is that if we can speak about

6 independence, I have learnt it's true there are military courts which

7 have convicted officers and they have sentenced people for rape,

8 et cetera, but the only limits I would say that there are is where it

9 concerns trials of a political nature, trials which involve opponents.

10 And itis in this regard that I made a certain number of submissions

11  yesterday. And Ijust wanted to mention two cases or two trials just to

12 show that my clients cannot expect a fair trial in the Democratic

13 Republic of Congo.

14 Yes, your Honour.

15 PRESIDING JUDGE COTTE: (Interpretation) You are of course going
16  to give us the examples that you wished to mention, but so that we can be
17 on the same level of reasoning, when you speak about a fair trial in the

18 DRC, here we are talking about the proceedings currently against them in
19  the DRC; is that right? You are telling us that these proceedings which

20 have been undergoing for some time - at least this is what you're saying
21  tous or you have written to us - cannot take place in a fair way. Okay.

22 Now we'll continue.

23 MR. MABANGA: (Interpretation) So, your Honour, in the first

24  case is that of a human rights defender, Firmin Yangambi and this person
25 is also a counsel before this Court, and this is a political opponent and
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1 ahuman rights defender. This person was a candidate during the

2 presidential election and he has a human rights organisation in the DRC.
3 And he was with some of those close to him, he was arrested and tried by
4  amilitary court in Kinshasa and he was accused of having tried to be at

5 the head of a rebellious movement, and there were a lot of observers in

6 this trial, and I will just mention, your Honour, one three-line passage

7 of an FIDH note that was written and several other associations that were
8 there, so we can't say that they're not neutral, and it states the

9 following:

10 "All the witnesses called by the military prosecutor, all the

11  witnesses called by the military prosecution were called by the military
12 court while no witness called by Firmin Yangambi was accepted."

13 Furthermore, all the evidence presented by the Defence, and some
14 of it wasn't taken in the judgement and -- were rejected systematically.

15 TI'll go beyond all the other irregularities that there are right from the

16  first attention to the judgement. But why, your Honour, why did this

17 Court adopt such an attitude?

18 A witness, an accused person, who wants to call Defence

19  witnesses -- or refuses any of these witnesses be called, whereas the

20 Prosecution witnesses all come in order to be able to give evidence

21 against the accused, why, because that person is a political opponent.

22 And in other proceedings - and I'm going to go very quickly --

23 PRESIDING JUDGE COTTE: (Interpretation) Quite simply, what we
24 want to understand is the following. In your opinion, this risk that you
25 have mentioned of proceedings that you consider to be unfair or
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1 insufficiently fair, this risk will be something that these three

2 witnesses will face irrespective of the testimony that they have made

3 before this Court. Have I understood that when you indicate to us that

4  when you have a trial of a political nature there is a risk, because what

5 we would like to do is see what the consequences are of the testimony.

6 And secondly, and the second part of the question, just to see what in

7  your opinion could be something that would give rise to a lack of

8 recognition of -- internationally recognised human rights with regards to
9 these witnesses. They have the right to have such rights respected.

10 I don't want to interrupt you, but we have to be able to make

11 progress because we are going to need our morning for everybody to be
12 able to speak, but if you could just make this somewhat more precise.

13 MR. MABANGA: (Interpretation) Yes, your Honour. So just to say
14  that where it concerns a political trial -- or a trial of a political

15 nature, military courts function very quickly and where, for example,

16  there is an element against the regime. And when somebody is against the
17  regime, you can have such a trial as Yangambi is subject to.

18 Now, when you have people who are close to those who are in

19 government, at that time then these people enjoy all the clemency, all

20 the attention of the Congolese military courts. And there, too, I would
21  give this example of the Chebya trial where the first president of the

22 military court surprised everyone, while the detained persons are

23 there -- accused of murder. This is done on the basis of this charge but
24  the civil party presents its submissions on the basis of this accusation.

25 The detained person pleads, and then before the judgement is issued the
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1 president says, "We envisage reclassifying the crimes with regards to

2 attention, for example, with regards to causing death or manslaughter

3 because the main person who was accused in this case has -- is a person

4 whois close to the current head of state."

5 And, your Honour, I would like to give you these two cases

6 because I think they are very revealing. And I would like to finish,

7 your Honour, by saying that they not only have right to a fair trial but

8 also to have their security ensured within Makala prison. Because I

9 would have to say, your Honour, that within Makala prison itself, all the
10 persons, all the opponents or persons, even lawyers who come in order to
11  assist their clients who are opponents who are in trial against those

12 close to the regime are molested, and that's a very weak word I'm using
13 here.

14 In the -- in this particular trial there is a lawyer who went to

15  see his client and he was quite simply attacked by a committee which is
16  composed of detained persons and directed by a detained person close to
17  the authorities in power, and a report of VSV was written which said that
18 it was these people who treat detained persons badly who are supposed to
19  be opponents. And if these people went to the Congo today, well their

20 rights to their physical integrity would be disregarded because they are
21  opponents to the regime and also because of the testimony made before
22 your Court.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

24  Counsel Mabanga. You have orally made clear the submissions that were
25 sent to us yesterday which will have been communicated to everyone and to
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which you added certain annexes and which you have explained more fully.
If we would like to finish now where it concerns this type of issue. We
therefore have the feeling that the proposals made by the unit - and I'll

take up your term here - are efficiently -- insufficient. That is the

term that you said because I think --

MR. MABANGA: (Interpretation) Honestly, your Honour, today I
have given you the example of Kisembo. The people who are against the
regime, either they're summarily executed; or if they have a trial, this
trial is not fair and no measures proposed by this unit, the VWU, in good
faith --

PRESIDING JUDGE COTTE: (Interpretation) I'll interrupt you.
Thank you for the expression you give -- thank you for saying they work
in good faith, the unit. But with regards to their risk evaluation, what
you're saying is that it's not up to the risk that you perceive. Soin a

couple of words - we don't have to go over this all again - but that is
your feeling?

MR. MABANGA: (Interpretation) Yes, it's my feeling. I think
that we've given sufficient details in what I have just said that these
measures are insufficient.

PRESIDING JUDGE COTTE: (Interpretation) Very well. So in your
opinion the type of justice currently underway in the DRC does not
correspond with the standards that a detained person -- who -- of a
political nature could expect. Is that a summary of what you have said?

MR. MABANGA: (Interpretation) Manifestly so, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Well, a last question
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1 thatIhave for you, Counsel Mabanga, and that is: What is the legal

2 basis of the duty - because I think that for you it is a duty - what is

3 the legal basis of the duty which, in your opinion, is incumbent upon the
4  Chamber to protect the witnesses not only against the risk that they

5 undergo due to their testimony, this is something that we've understood,
6 but also due to the lack of recognition of any other violation of human

7 rights. If there's any other risk from the testimony, this is something

8 that we understand, this is what you have said.

9 Furthermore, there is another side of this, which is the risks

10  that there might be because of other violations of human rights. Now,

11  what basis is there for there to be an obligation on the Court with

12 regards to this second category, this is a lack of acquaintance with

13 human rights?

14 MR. MABANGA: (Interpretation) Thank you very much for giving me
15  the floor, your Honour. I would think that if I answer your second

16  question - and that is because you asked me this question, which is

17 namely, irrespective of their testimony -- generally, I'm just trying to

18 paraphrase here, can they fear that their internationally recognised

19  human rights are not recognised in the DRC, I would say yes. But at no
20 time when we envisaged the application that your Chamber has before it,
21 we did not envisage that you would be able to protect witnesses because
22 they risk seeing their rights violated irrespective of their testimony

23  here in The Hague. Their application is directly linked to their

24  testimony before your Chamber as a witness, and I would say -- and

25 furthermore, what I'm saying where it concerns the violation of human
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1 rights irrespective of their testimony, when they have taken the risk and

2 been courageous enough to testify openly against Kabila then the --

3 PRESIDING JUDGE COTTE: (Interpretation) Counsel Mabanga, what
4 we're trying to do here is to come closer to the law rather than the

5 facts. Now, you mentioned a moment ago the proceedings underway against
6 these three witnesses in the DRC. When they spoke publicly, when

7  Counsel Hooper publicly asked them questions and in the submissions that
8 were sent to us and which were communicated to the Dutch authorities,

9 these witnesses spoke about proceedings which they consider to be too

10 long, which in their opinion did not make it possible for them to clearly

11  know the crimes which they were being accused of and -- or the charges

12 against them and which didn't give rise to detention in accordance with

13 the military code of the DRC.

14 Now, it seemed to us - and this is the reason why we have this

15  Status Conference here because we're not asking you to answer in our

16  place. What we're asking everyone to do is to provide us with their own
17  assessment. It has or we have felt that the Chamber within the framework
18  of protection measures that you would wish, that it takes into account

19  this lack of recognition of internationally recognised human rights, and

20 this is the legal basis of this duty which, in your opinion, is incumbent

21  on the Chamber that -- and we would like you to clarify this with regards
22 to this, not with regards to the physical risks that you've mentioned but

23 with regards to this aspect which is with regards to the lack of

24  recognition of human rights in the local proceedings. How legally does

25 it have an obligation in this regard?
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1 MR. MABANGA: (Interpretation) Very well, your Honour. I have

2 understood you well, yes. My clients, when they have testified before

3 the -- this Chamber, they said that their proceedings were

4  irregular - this is something they stated - and they wanted you to take

5 that into account. When, your Honour, I seized your Chamber through this
6 application on the names of the witnesses, legally I did not ask the

7  Chamber, for example, to check the legality of their detention or to see

8 why or in what way their rights had been violated in the DRC. That does
9 not come within the spirit of the application that was put before you.

10 By mentioning the human rights which are internationally recognised and
11 which your Court has to look to in order to rule in the present case, it

12 is quite simply after their testimony and what they've said. These are

13 the conclusions they would like to draw therefrom.

14 They state before you that we have had a trial that was not fair,

15 we've had a trial that was long -- well, a trial, a detention which has

16  been extremely long. We have never been tried. And after all this

17  testimony that they've made against the president of the republic,

18 against the Congolese authorities, what can we imagine that can happen to
19  me when they return to their country of origin? And here I'm speaking

20 about the facts to a certain extent but there is no supporting it. What

21 are we going to say to them? You have said that the detention is long --
22 well, you will have your trial. Now, from this moment a Court will be

23  set up and there will be a trial such as the one that I've prescribed to

24 you which will be held. And from that moment with regards to the rights
25 of the witnesses to a fair trial when they -- well, this is a fear I'm
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expressing here that there will be reprisals following their testimony

2 and that they will not enjoy a fair trial for the charges against them in

3 the DRC. Due to the political climate, it is such that if they go back

4 today, this trial will take place, it will be very quick, but with regard

5 to whether they will be judged -- tried fairly or not, I do not think so

6 for a sole moment, your Honour.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
8 Counsel Mabanga.

9 Court Officer, I think we've still got another half-hour before

10 we have to make a break in the hearing. I think that you can already say
11  to the VWU that taking into account this break that there will be to

12 reconfigure the courtroom, we can't work with Witness 134 this morning
13 and that we will continue with him tomorrow. We're going to use our

14 morning for this Status Conference so that everybody can express

15 themselves with the minimum time necessary. Thank you very much.

16 Counsel Hooper, if you would be so kind.

17 MR. HOOPER: (Previous translation continues) ... to Mr. O'Shea

18  on this matter, please.

19 PRESIDING JUDGE COTTE: (Interpretation) Understood. So it is
20 therefore Counsel O'Shea who's going to answer for the Katanga Defence
21 team. I would like to remind you that it's this team which called these

22 three witnesses for the Defence of Germain Katanga, and that in the

23 submissions of the 15th of April the Defence of Germain Katanga expressed
24  a certain number of observations with regards to the points raised by

25 Counsel Mabanga for the three witnesses.
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1 Now, quite simply, Counsel O'Shea and without there being a need

to express oneself at length, do you consider that the presentation that

was given by Counsel Mabanga of the three detained witnesses to the Dutch
authorities who are competent to rule on a request for the status of

refugee would constitute a protection measure within the sense of the

Rome Statute and the Rules of Procedure and Evidence? Do you therefore
share the feeling that has been expressed by Counsel Mabanga? We are

listening to you.

O© 0 NN o g o~ W N

MR. O'SHEA: (Previous translation continues) ... but I think

10 it's a little broader than that, and I would like to make two preliminary

11  points in relation to your Honour's question. The first relates to our

12 role in expressing an opinion on what we're dealing with here. And our
13 primary interest, of course, is in defending Mr. Katanga in his trial.

14  The issue which has been raised by the three witnesses through their

15 lawyer is of course only of subsidiary interest to us and, can I say, it

16  is a humane interest. And that brings me to the issue which your Honour
17  raises, which is that this goes beyond a question of witness protection.

18 It is the question of humanity. And that is what motivates us, both as

19  counsel before this Court and also on behalf of this accused,

20 Mr. Katanga.

21 The second preliminary issue that I'd like to raise is that it's

22 my understanding - and I think Mr. Mabanga is in a better position to

23 explain this to the Court - but it's my understanding that in fact Dutch

24 lawyers who have competence in the issue of asylum have in fact taken up

25 contact in one way or another with the three witnesses and are in the
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1 process of or have submitted an application for asylum to the Dutch

2 authorities. But I'm not in a position to give the greatest of details

3 onthat. It's simply that I have a duty to draw that to the attention of

4  the Court, and then the Dutch authorities and Mr. Mabanga can provide
5 further details. But that's obviously something of great relevance.

6 Now, the other subsidiary to that is also my understanding - and

7  again, this is only on the basis of discussions which have been taking

8 place over the last couple of months - it's also my understanding that

9 the witnesses themselves have expressed to certain agents of the Dutch
10  state their wish to claim asylum directly in the sense that they have

11  expressed this wish to Dutch security personnel. Whether anything has
12 come of that, I don't know. One would assume that the protocol would be
13 that once an agent of the state that is not competent to deal with that

14  issue receives that information, they would report it to their superior

15  and their superior would report that either to the Ministry of Foreign

16  Affairs or the Ministry of Justice. I don't know if that has occurred.

17 With regard to the issue of witness protection, plainly this does

18  fall within the parameters of witness protection in the sense that it is

19 anissue of the safety of witnesses. However, I don't need to go too

20 much into the details of that because I think your Honours are very

21  conversant with the provisions on witness protection. But let me add to
22 that and refer your Honours to paragraph 8 of our initial observations on
23  this matter, where we refer your Honours to the Statute and to Article

24 64(1) of the Statute. And we refer to the status of the International

25 Criminal Court as an international legal person. This, in our
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1 submission, is of some relevance because there are the duties of the

2 Court in -- the Court's specific duties in terms of the trials it is

3 conducting, but there are in our submission broader issues or broader

4  obligations which arise out of the status under international law of the

5 International Criminal Court as an international legal person. What is

6 the implication of that is that as an international legal person, it is

7 bound by principles of customary international law and, in our

8 submission, has a duty to promote and to facilitate the protection of

9 human rights by virtue of that general duty.

10 And so, yes, this falls within the domain of witness protection

11  but it goes a little bit beyond that, in the sense that where there are

12 issues of humanity involved, humane issues involved, the humane treatment
13 of individuals who come before this Court, the Court has to put on its

14 bigger hat as an international legal person and question itself on its

15  duties and obligations in that respect -- duties and obligations which

16  are shared which -- with the Dutch state and other states within the

17  international community.

18 PRESIDING JUDGE COTTE: (Interpretation) Well, Counsel O'Shea,
19  if we understood you correctly, you are within this courtroom repeating
20  the observations which you filed in writing on the 15th of April.

21 Now a second question to you. The presentation - and I am

22 speaking with emphasis here - with reference to the notion raised by

23 Counsel Mabanga, the presentation of these three detained witnesses

24  Dbefore the competent Dutch authorities, in your opinion is it a

25 protective measure which is adapted to mitigate the two types of risks
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1 faced by the witnesses as a result of their testimony or risks related to

2 adisregard of internationally recognised human rights? This is a

3 question we are putting to you as the Defence team of Germain Katanga.

4  For want of a better word, you said this issue is subsidiary to your main

5 case. I would like to say it's ancillary to your main duty, which is

6 that of defending Germain Katanga. You talked about the need for humane
7 treatment, for humanity, and that this should be the primary motive here.

8 However, as far as you're concerned, is the presentation of these

9 witnesses an adapted move which will make it possible to reduce these two
10 types of risks or are there other measures which can be entertained,

11 measures which you could have thought about.

12 MR. O'SHEA: (Previous translation continues) ... that question,

13 Mr. President. May I make reference to a question you put earlier in

14  these proceedings to Mr. Mabanga, when you asked Mr. Mabanga what were
15  the risks which arose out of the fact of the testimony of these

16  witnesses, out of the fact of the testimony of these witnesses. And I

17  assumed from that question that this was a --

18 PRESIDING JUDGE COTTE: (Interpretation) I apologise,

19  Counsel O'Shea. Maybe there is a problem of translation here. I talked

20 about risks arising as a consequence. I did not talk about fact. Is it

21  Dbecause they give evidence that they run a risk? But I would like you to

22 carry on.

23 MR. O'SHEA: In fact, in my submission the provisions on witness

24  protection are not only invoked because of the consequences of the

25 testimony of a witness. They are invoked because of the status of a
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1 person as a witness. That would be my submission. And it is not so much
2 the content of the testimony or the consequence of the testimony in
3 themselves which invoke the competence of this Court to decide on witness
4  protection, but merely the status of a person as a witness. And I think
5 that that is clear from the provisions of the Statute which are not in
6 any way limited to nature or consequences.

7 And so in that sense, once these persons have come to The Hague
8 as witnesses, that is the point at which the jurisdiction of this Court
9 kicks in for the purposes of providing for their safety. Now, for our

10  part as Defence, we of course are motivated in bringing these witnesses
11  here, we are motivated by what they have to say about Germain Katanga and
12 about the events of -- in Bogoro 2003 and the circumstances around those
13 events. That is our motive. Of course we cannot speak and we do not
14  know of all the motives of the Defence witnesses for coming here. One of
15  the motives may be to testify as to the truth, but there may also have
16  been subsidiary motives, such as their safety. We simply don't know.

17 But whatever the position, they are now here and they are now here as
18 witnesses. And it is in that context that one can invoke the provisions
19  of witness protection in order to analyse and consider the appropriate

20 measures to be taken for their safety.

21 On their return to their country or if the issue has arisen, and

22 it has arisen here, whether indeed be appropriate to take measures that

23  they be returned or consider - as your Honour is considering

24 today - where the competence lies between this Court and the Dutch

25 authorities in terms of dealing with this issue which has been raised
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today, the issue of asylum.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Counsel O'Shea. Well, we will stop there as concerns the Defence team of
Germain Katanga.
Counsel Kilenda, do you wish to take the floor at this juncture
in this Status Conference?
MR. KILENDA: (Interpretation) Thank you, your Honour, for

giving me the floor. Good morning, your Honours. You must have noticed

O o NN o O &~ W N

that right from the time summations have been put before the Chamber we
10 have always relied on the wisdom of the Bench. But given the way things
11 are evolving now we would like to make a brief statement, which is the

12 following. I would like to recall that among the three witnesses one of

13 the witnesses is a witness of the two Defence teams. And I have defended
14  asylum cases in Belgium and in France. And when I listen to the

15 arguments raised by Counsel Mabanga, I find that all the conditions are

16 met, all the conditions have been met for the three witnesses to be

17  presented before the competent Dutch authorities for the purpose of

18 seeking asylum because the fears covered by Article 1 of the Geneva

19  Convention -- well, it talks about the fear of persecution in case of

20 return. And there is abundant case law with respect to asylum which

21 states that fear is an objective and a subjective element. And I think

22 that the arguments raised by my learned colleague Counsel Mabanga clearly
23 demonstrate this.

24 What I deem important, your Honour, is the answer which should be

25 given to the question which you put to my learned colleague

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 39/91 PV T

Status Conference (Open Session) Page 39

© o NN o O &~ WD -

N N N N N N R R R opR|m /) | | ),
QO = W N = O© VW 0o N o O = W N = ©

Counsel Mabanga on page 35 of the transcript. You asked for the legal
basis for in your obligation by the Chamber to protect the international
recognised human rights of these witnesses, if I understood you
correctly. On that point, I would like to refer you to a great article
which was written in 2001 in the journal called "Revue Droits
Fondamentaux," volume 1, July to December 2001, by

Professor Gerard Cohen-Jonathan, and the title of that article is "Human
Rights: An Internationally Recognised Value." And I quote page 159 on
the arguments governing the internationalisation of human rights, and I
quote:

"First of all, it should be underscored that henceforth there is
an international and general obligation to respect human rights whose
foundation is customary and this applies to all states. The IC] clearly
stated this in its judgement of the 27th of June 1986, and I quote:

"The non-existence of any commitment in this area does not mean
that a state can violate human rights with impunity."

The President of the Court in The Hague confirmed this before the
General Assembly of the United Nations meeting in plenary on the 26th of
October, 1999, stating, and I quote:

"At the dawn of the first century of the third millennium, the
Court is militating for the organisation of the world as a whole and not
for international anarchy. It is militating for state -- it's not
militating for state anarchy, and it's militating for the protection of
human rights which can only become a reality within the framework of a

system of laws which works and works smoothly, be this at the local,
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national, or international levels."

2 It follows, your Honours, from all the arguments which have been

3 raised from my learned colleague Mr. Ghislain Mabanga, that you have the
4 power, you have the jurisdiction, you have the authority to give

5 protection to these three detained witnesses, who fear for their safety

6 once they return to the Democratic Republic of the Congo. I there rest

7 my case. Thank you very much.

8 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

9 Counsel Kilenda.

10 Ladies and gentlemen, representatives of the Dutch authorities,

11  the Court apologises for having to keep you here for the whole morning of
12 today. We could not foresee the duration of this meeting. We are going
13 to have to rise at 11.00 because that is the customary practice here in

14  this Court. It has to do with audio recording and so on and so forth.

15 We would like to thank you for being patient enough to stay with us all

16  this while, but I deemed it important that you should hear from all the

17  parties before you take the floor. Thank you once more for your

18  patience.

19 Mr. Prosecutor, would you like to take the floor at this

20 juncture? You have the floor.

21 MR. MACDONALD: (Interpretation) Thank you, your Honour. We
22 would like to say something briefly and we believe that the remaining ten
23 minutes would be enough for us to do that.

24 PRESIDING JUDGE COTTE: (Interpretation) Take your time because
25 the issues we are discussing are of capital importance and the views of
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1 all parties are important to everyone.

2 MR. MACDONALD: (Interpretation) When I listened to

3 Counsel Mabanga describe the alleged facts on which the witnesses gave
4 evidence in this courtroom as well as the alleged involvement of

5 President Kabila in the attack on Bogoro, well the Chamber or the Bench
6 is examining these facts and the case is still going on. And it is the

7 Bench which will rule on this at the end of the day. I do not believe

8 that we have to rely on web sites, on so-called experts of the events in

9 the Congo. I think that the Bench is the final arbiter in this case, and

10 I'would like to caution you, your Honour, against all these web sites

11 publishing information in the DRC and in Angola. Our investigations have
12 shown that these are web sites which are managed by opponents to the
13 Kinshasa regime and they provide information which is not reliable. And
14 they provide information on alleged meeting that the OTP has had with
15 certain individuals and this is not correct -- this is not true.

16 I would like to answer the two questions which have been put by

17 the Chamber, namely, legal status and objective risks. On the legal

18  status, their legal status is clear, they are detained persons of the

19  Congo and they are detained by the Court under Article 93. We can look
20 at this from various perspectives, but Article 93(7) is clear on this

21  point, these are Congolese nationals detained by the Court with their

22 consent and with the consent of the Congolese authorities, 93(7)(a) and
23 (b).

24 The Dutch authorities in their capacity as a host state and on

25 the strength of the Headquarters Agreement, Article 46(1), are only
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1 facilitating such detention. At the detention centre here in The Hague,

2 the detention centre of the Court, they are Congolese detainees with a

3 legal status -- with the legal status as Congolese nationals. These are

4  Congolese detainees whom the Congolese government has accepted to

5 transfer to the Court, and the Congolese authorities still have

6 jurisdiction over these detainees. The only question which I have to put
7  to yourself with respect to this case and future cases of a similar

8 mature: In the instant case, your Honours, what are the objective risks?

9 No risk was mentioned, no risk at all, no specific risk was mentioned

10 with respect to these witnesses in the past. In the past these witnesses

11 never faced any threats.

12 When Mr. Floribert Ndjabu Ngabu was interviewed by the OTP in
13 June 2007, it was mentioned in his discussions with the OTP that the

14  Court could not guarantee his security and that before he continued with
15  his discussion with the Court he should reflect on that. And he

16  reflected on that together with his lawyer who was provided to him free
17  of charge, and he finally decided to continue with this co-operation with
18 the Court. He was informed that he was in detention and for that reason
19 it would be difficult for this institution to guarantee the security of a

20 witness.

21 Now, the very fact that the proceedings are public today in the

22 past hour constitute a guarantee as well. It is clear that the fact that

23 today we are holding these deliberations in public, that we are holding
24  the Status Conference in public clearly shows to the international

25 community that the Chamber has certain concerns with respect to these
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1 three witnesses. The Congolese authorities do not need to be reminded of
2 their responsibilities because prior to the transfer of these detainees
3 and at the time the detainees were transferred, these security and
4  protection safe-guards were given to the Chamber and reiterated publicly
5 in the Congo as well.

6 The authorities of the Congo, your Honour, and the Democratic

7 Republic of the Congo is a state party to the Rome Statute. It is also

8 one of the state parties which has co-operated with this Chamber and with
9  this Court and there's no doubt about that, no doubt at all. Of all the

10 state parties, I think that the Democratic Republic of the Congo has been
11  the state party which has been most solicited and which has co-operated
12 untiringly with this Court. That is important, it's an important
13 reminder.

14 I would like to remind you, your Honour, about the number of
15 documents filed in the case, document reference 230, 231, 233, 234, and
16 253, various documents drafted and signed by the witnesses on their
17 potential future testimony. Their position has been known since 2005,

18 2006, 2007 with respect to Ndjabu and Iribi.

19 Since then, they have not been harassed. You have heard no

20 evidence -- there has been no evidence relating to any threats against

21 them within the Court records, no evidence of persecution, given that

22 they have been waiting to come before this Court for five years to give

23 testimony, no threat, no evidence of that. In the instant case you have

24  all the guarantees after an analysis under Article 68 with respect to the

25 protection of these individuals. It's true that there might be examples,
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examples of people who have died or who have been executed, but then we
have to be careful once more. Let's take the example of Mr. Charif and

I'll end with that one. Mr. Charif has been detained since September

2010. Once more, he is a clear opponent of the regime. He is detained

in the Makala prison. He has been there for the past one year or so and

he has never been harassed. He has not been executed. He has not been
tortured. Well, I can understand that there's a tendency to generalise,

but generalisations are what they are, simply generalisations. I think

we should focus on the specific circumstances of these three detainees.

I would like to respectfully submit, your Honour, and I would end
there, that you should have an easy conscience here in applying the
obligations of this Court under Article 93(7) and that the three detained
persons can be sent back home without any fear as to their physical
security. We can make speculations. We can make allegations, but right
up to now before this Chamber there has been no evidence, no specific
evidence to attest to these facts as they relate to the three detainees.
Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Mr. Prosecutor.

The purpose of this Status Conference is to get the observations
of various parties and participants, observations which may not please
the opposing party. And it's up to us to sum things up.

One thing the Chamber would like to revisit, Mr. Prosecutor, is
that it is clear that whatever is said does not mean that the Chamber has

already taken sides. I can see some of you nodding, which means you have

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-201145/91 PV T

Status Conference (Open Session) Page 45

—_

understood. We have heard evidence on the rule of the EMOI. All this

2 evidence has been recorded and will be deliberated upon by the Chamber at
3 the proper time. Whenever possible, the Chamber uses the words

4 "allegation" or "according to you," but as things stand the Chamber

5 cannot give a definite ruling on the arguments raised by Mr. Mabanga.

6 Mr. Mabanga is just giving arguments that substantiate his application.

7 I have learned that Witness 176 may leave The Hague on Saturday

8 and I think this is relatively early. I don't know if that has been

9 confirmed.

10 (Trial Chamber and Court Officer confer)

11 PRESIDING JUDGE COTTE: (Interpretation) Itis Witness 134 and
12 he may have to leave on Saturday. I have no information to confirm that
13 he may be able to conclude his testimony tomorrow within a period of four
14  hours; however, we may be able to conclude our Status Conference in the
15 upcoming two hours. We will give the floor to Mr. Gilissen and

16  Mr. Luvengika if they wish to take the floor. They will have to be

17  brief. And after that the Registry and the Dutch authorities will

18  express themselves on certain number of issues. We apologise to the

19 technicians and to the interpreters for the slight delay.

20 This hearing is hereby adjourned and we will reconvene at 11.30

21  prompt.

22 Recess taken at 11.02 a.m.

23 On resuming at 11.33 a.m.

24 (Open session).

25 COURT USHER: All rise.
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1 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

2 We will continue with our hearing.

3 Mr. Gilissen, if you wish to take the floor to make a few

4 remarks, you can proceed. Let me remind you that we have two hours left
5 and we have to exchange a maximum of information before we adjourn.
6 MR. GILISSEN: (Interpretation) Thank you, your Honour. Good

7 morning, your Honours, and good morning, the representatives of the

8 Kingdom of Netherlands. Good morning, everyone.

9 Your Honour, we are following this hearing with keen interest and
10 we all know how important it is. The Legal Representatives of the

11 Victims opted not to file any submissions. Whatever our interest, when
12 we are dealing with issues related to the humanitarian aspect of things,
13 we simply followed the proceedings and I must say that the submissions
14 made by the various parties reflect some of what we think. That being
15  the case, we would not like to waste Court time by repeating arguments
16  that have already been made and -- or of which we are not aware. These
17  submissions will be reiterated by those who have made findings. So that
18 is our position. We are involved spectators and I thank the Chamber for
19 having authorised us to participate in this hearing because it also

20 concerns the interest of the victims. That was what I had to say.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

22 Mr. Gilissen. We have understood you very well.

23 Mr. Luvengika, are you on the same wavelength?

24 MR. LUVENGIKA: (Interpretation) Good morning, Mr. President,
25 your Honours. Yes, indeed, Mr. President, I am on the same wavelength as
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1 my learned friend, Mr. Gilissen and we defer to the wisdom of the Court.
2 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

3 Mr. Luvengika.

4 Now let us move on to the representatives of the Registry, the
5 director of Court services, and the three other people who are with him
6 will intervene and you can address the Court while seated and each person
7 is allowed to express themselves freely. Our first question which I
8 believe you expected, given that we have not yet clarified this point,

9 can you tell the Court very precisely what is the legal status of these
10  three detained witnesses ever since they set foot on Dutch soil? The
11 Chamber has to be absolutely clear about this. So what is their legal
12 status ever since their arrival on Dutch soil?

13 MR. DUBUISSON: (Interpretation) Thank you, Mr. President. I
14  will begin with a brief preliminary statement related to what has been
15 said about the DRC. The DRC is a state party and has been co-operating
16  fully with the Court. There is an application that is pending right now,
17  butI cannot see that that application will not be implemented one day.

18  So the literal indictment in the course of this public session has
19 already prompted a correspondence or communication from the authorities
20 of the Congo to the Registry who deplore the fact that they were not
21  invited to this hearing.

22 PRESIDING JUDGE COTTE: (Interpretation) Mr. Dubuisson, at this
23  particular point of your intervention, it is important to reiterate, as I
24  did before, that we are not actually discussing the merits of the asylum
25 application. During such a discussion it may seem necessary and even
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indispensable to have the opinion of the Government of Congo. We are not

2 yet deciding on that point, but the Government of Congo should understand
3 that we are at a stage of collecting information that should enable us to

4 rule on an application that we are not responsible for but which we

5 received and which we cannot simply set aside or dismiss. I hope that

6 the Government of Congo has fully understood. The Chamber is not taking
7 any sides at this particular time regarding the alleged risks - and I

8 repeat once again, the alleged risks. So we are listening with keen

9 interest what Mr. Mabanga is saying and what the other participants and
10  parties are saying. So this information should be conveyed to the

11 Congolese authorities.

12 Please proceed, Mr. Dubuisson.

13 MR. DUBUISSON: (Interpretation) Thank you, your Honour. I

14  Dbelieve that clarification shall be welcome.

15 Now, regarding the legal status of the witnesses, how did we

16 work? We are within the context of part 9 or chapter 9. Article

17 93(7)(a) and (b) regarding co-operation. The article stipulates that

18 regarding temporary transfer there should be the free consent of those

19 involved. There are also the conditions set out by the state. And

20 lastly, it is stipulated that the person concerned will remain detained

21 and should be sent back immediately. I believe that those five points

22 are extremely important and that is what we are concerned with today. I
23  believe we should not go beyond that Article 93(7). You asked us to meet
24 with the persons involved prior to their travel to The Hague. We met

25 with them and they expressed their intention to come and appear freely as

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-201149/91 PV T

Status Conference (Open Session) Page 49

1 witnesses here in The Hague. Before that we asked the Congolese

2 authorities whether they accepted our application or request for

3 co-operation and they indicated that they accepted that request, that is,

4  to place witnesses at the disposal of the Court. However, there were

5 conditions which were set out in a document and this is a standard

6 procedure, according to which we pledged to the Congolese government that
7 we would implement the conditions. We are within the context of

8 testimony and those witnesses could have been heard through a video-link.
9 And in such a case, the witnesses would have stayed in the Makala prison
10 and we would have organised the testimony from Kampala. This would have
11 been very effective. However, it was the wish of the Chamber for those

12 detainees to physically appear here before the Court. And so what did we
13 do? We asked the Congolese authorities whether they would agree to

14  transfer to us responsibility for keeping these individuals during the

15 period of their testimony under Article 93(7). The Congolese authorities
16 answered us, we can put them -- we could place them at your disposal, we
17  can even provide guards, and we told them that would not be necessary.
18 We have the necessary resources to guard the individuals during the

19  duration of their testimonies. That is the situation in which we find

20 ourselves.

21 So the issue at stake is the transfer of responsibility for a

22 limited period, that is, during the duration of the testimony. We are

23 dealing here with Article 93(7)(b). There was no order for detention by

24  the ICC. There was no warrant of arrest issued by the International

25 Criminal Court. This means that for the time being we are responsible

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-201150/91 PV T

Status Conference (Open Session) Page 50
1 for detention on behalf of the Congolese authorities, and this involves

2 the travel, welfare, and health of the individuals involved. Given that

3 there is no warrant of arrest, from the moment that the testimonies are

4  concluded Article 93(7)(b) states that these witnesses should be returned

5 without delay, so we are already facing a problem. If they have not

6 returned immediately after their testimonies, then the Court has to take

7 aposition regarding the detention of the witnesses. This means that

8 after the testimony the detained persons remain here in the hands of the

9 Registry and the Court. That is the legal framework within which we are
10  operating. I will also give the floor to Cyril Laucci of the Registry.

11 PRESIDING JUDGE COTTE: (Interpretation) That is understood,

12 Mr. Dubuisson.

13 Once again we need precise clarification regarding the legal

14  status of those three persons who are currently physically on Dutch

15 territory.

16 MR. DUBUISSON: (Interpretation) Just one last point after your

17 remark. To be more complete, within the framework of the agreement that
18  we have with the Congolese authorities, the fact is that any

19 communication of those individuals with the outside world have -- has to
20 be approved by the Congolese authorities. There is another point. One
21  of the three individuals involved is in his first period of detention.

22 This means that his detention is subject to renewal or in fact he may

23 even be released. We have learned that a hearing which was planned last
24  week by the Congolese authorities to rule on the continued detention of
25 that person or his release was postponed to next week, pending the
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scheduled return of these detainees which has now been delayed. So we

2 have always worked in collaboration with those Congolese authorities,
3 Dbearing in mind that the individuals concerned were under the

4  jurisdiction of the Congolese authorities. I will now hand the floor to

5 Mr. Laucci.

6 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

7 Mr. Laucci.

8 MR. LAUCCI: (Interpretation) Thank you, Mr. President, your

9 Honours. I will try as briefly as possible to address the legal status

10  of the detainees. As Mr. Dubuisson has already said, these witnesses are
11 detainees of the Congolese government. They were transferred to the
12 Court for the sole purpose of testifying before the Court under

13 Article 93(7) of the Rome Statute. This transfer was carried out with

14  the consent of the Congolese authorities under Article 93(7)(a)(ii), and
15 Twould like to reiterate our satisfaction with the co-operation provided
16 by the Congolese authorities which has led to the appearance of these
17  three persons before your Court.

18 The legal status has three -- or rather, has several consequences

19 and I will mention three. The detainees are detained by the Congolese
20 authorities. The Court has responsibility over them only during the

21  period of their transfer because the authority was delegated to the Court
22 for this purpose under Article 93(7)(b). This also means that the

23  authorities of the host state are not empowered to detain those

24 witnesses. And I refer here to Article 27(1)(a) of the Headquarters

25 Agreement which stipulates that "witnesses will benefit from immunity
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from arrest, detention, or any restrictions on their freedom until -- or
rather, while they are in the host country."

There are alleged accusations against them and this does not give
any legal authority to the host country to detain those witnesses.
Earlier on this morning mention was made of the possibility for these
people to be administratively retained or detained and such a decision
could be taken by the Court. However, these people were transferred to
the territory of the host state with the host state's consent. And in
annex 4 of the observations of the Registry there is a letter which
states that these people are authorised to enter Dutch territory without
visas and for a particular purpose. This means that if these people are
released, then it means that they would find themselves illegally in the
territory of the host country, and if they apply for asylum, the Geneva
Convention will be applicable to them. And in that case they will
benefit from freedom of movement. And that retention measure can only be
applicable within the framework of people applying for asylum who are
illegally in the territory of the country.

THE INTERPRETER: Correction: In the sentence before, "if these
people are retained then they will be in Dutch territory legally."

MR. LAUCCI: (Interpretation) Now, the fact is these people are
detained by Congolese authorities and only by Congolese authorities.

The second consequence based on the fact that these people are
witnesses before the Court and specifically detained witnesses
transferred under Article 93(7) of the Rome Statute leads to the

following observation. Article 93(7) is clearly set out. It is stated
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1 that the Court can ask for the temporary transfer of a detained person

2 for purposes of identification or for the purposes of receiving testimony

3 or another form of assistance. (ii) states that:

4 "The host state gives its consent under the conditions set out

5 and the Court can agree."

6 In the instant case, the Congolese authorities accepted the

7 transfer for the sole purpose of the detainees providing testimony. As a

8 result, all acts accomplished by those people between the time that they

9 are handed over to the Court and the time that they return to the

10 Democratic Republic of the Congo and are handed back to the Congolese
11  authorities, are supposed to be considered as part of their testimony.

12 Pursuant to Article 26(1)(c) of the Headquarters Agreement:

13 "Witnesses shall benefit ... from immunity from legal process for

14  all acts accomplished by them during the course of their testimony..."

15 Consequently, these people -- and in fact to my knowledge they

16  have not asked to waive that immunity, they benefit from immunity from
17  legal process before the host country. Application for asylum is a

18  procedure that involves the intervention of a judicial authority. We

19  would therefore find ourselves in a situation where the authorities of

20 the Netherlands would be seized of an asylum application for which they
21  would have absolutely no jurisdiction because of the immunity from legal
22 process that is instituted in favour of these persons.

23 In the filing of Mr. Mabanga it was stated that the persons

24  concerned can waive that immunity in the same way that a diplomat can
25 waive his immunity when he decides to bring a matter before a national
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1 jurisdiction. Reference was made to a judgement of the French Court of

2 Cassation. That reference is not relevant because in that particular

3 case the diplomat has the authority to personally waive his own immunity
4  and that is not the case with the witnesses. Pursuant to Article 30 of

5 the Headquarters Agreement, the immunity that the witnesses have under
6 Article 26 can only be withdrawn by the Presidency, and I'm referring

7 here to Article 30(2)(b)(iii) of the Headquarters Agreement. Once again,

8 tomy knowledge, the presidency was not seized with any motion for the
9 waiver of the immunity for the purpose of allowing the host state to rule
10 on the asylum application or even to enable the host state either to

11  detain the witness or place those witnesses in administrative detention

12 for the duration of the asylum procedure.

13 The third consequence that I would like to mention is that under

14 Article 93(7)(b), the detainees have to return immediately to the

15  Democratic Republic of the Congo as soon as their testimony is concluded.
16  To that end, it was agreed with the Congolese authorities that those

17  three persons had to return to the DRC on the 13th of May, which is

18 tomorrow. Clearly at this time it is not possible, even if the Chamber

19 adopted a decision right now to send these persons back to organise their
20 travel back to the DRC. The Congolese authorities can even claim that

21  the Court has already violated their obligations vis-a-vis the Congolese

22 authorities under Article 93(7).

23 What does the Statute stipulate? Article 97 of the Rome Statute

24  has to be applied mutatis mutandis and contact has to be made with the
25 Congolese authorities to resolve the issue. And I would like to add that
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1 if these people were to be released for the duration of the asylum

2 procedure, it would mean that the Court is violating for a second time

3 their obligations vis-a-vis the Congo because the article stipulates that

4  the people concerned will remain detained.

5 And I will finish, your Honours, by drawing three conclusions

6 from all that quite quickly. It will seem that taking into account this

7 legal status, the Chamber is not able to exercise its competence, its

8 jurisdiction, and for three reasons. Firstly, taking into account the

9 immunity from jurisdiction and enforcement that I have mentioned with
10  regards to the lifting, this comes only under the authority of the

11 President under the Headquarters Agreement. And secondly, and this is
12 something that I would say without prejudice to the honourable

13  representatives of the host state would say, but with a basis of the

14 memorandum which was sent. If understand the content thereof, the

15 authorities of the host state say that this case is an internal matter

16  for the Court and it is not within our competence.

17 Now, I would like to state here that this is without any

18  prejudice to what you would say, and please forgive me if I misinterpret
19  your position. And now here I'm addressing the authorities of the host
20 state. If the host state authorities consider on the basis of the

21 Headquarters Agreement that they are not able to exercise their

22 competences, then the result from Article 55 of the Headquarters

23  Agreement, that the Chamber - and here I say with all the greatest

24  respect - that the Chamber does not have competence to challenge this
25 interpretation of the Headquarters Agreement. Indeed, under Article 55
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1  of the Headquarters Agreement any difference between the Court and the
2 host state with regards to the application of this agreement is ruled on
3 through negotiation or any other means and the article also refers to
4 possible arbitration or the ICJ as recourse.

5 Thirdly, and this will be my last point on the matter, I would

6 state that the Court should not exercise its competence from the fact

7  that - and this was something mentioned by counsel this morning - there
8 1is a clear mandate before this Chamber with regards to the application of
9 Rule 74 of the Rules of Procedure and Evidence. Now, in terms of this

10 approach, it has nothing to do with the application of Rule 74 of the
11 Rules of Procedure and Evidence.

12 In a similar case, and here I would refer to the jurisprudence of
13 the Court, not the same Chamber, two decisions which I would refer to of
14  the Trial Chamber I in the Darfur situation, and here I'm referring to
15 decision number 47 and 66. The Pre-Trial Chamber rejected an application
16 made by ad hoc counsel which was -- or by duty counsel which was outside
17 the mandate expressly given and the application was rejected on this
18 ground. Now, it would seem as a result if we draw the conclusions from
19  that that the Chamber refuses to rule on the application -- well, what
20 I'm not saying here is that the application was not merited but in --

21  with regards to being made but whether it concerns protection, witness
22 protection, because the fundamental aspects of the arguments with regard
23  to protection, I think there are advantages for the party which has
24  called the witness to ask the question with regards to protection rather
25 than the counsel of the witness themselves, given that it is outside
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1 their mandate.
2 If you have no further questions, I have finished, your Honour.

3 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
4 Yes, I do have a first question. If we have to or if you have to

5 summarise in two words the legal status, the current legal status, of

6 these three detained witnesses, would you say that they are currently

7 under the authority of the Court, that they are perhaps only partially on

8 the Dutch territory and on that part under the control of the Dutch

9 authorities; or that they are under the authority of the Congolese

10  authorities by some kind of situation which means we have three persons
11 under the authority of the Congolese authorities. Just in a couple of

12 words. The Court; the Dutch state, even if only partially; Congolese

13  state, what is currently your position so that we can see that clearly.

14  That's the first question I would have.

15 MR. LAUCCI: (Interpretation) Thank you very much, your Honour.
16 The Court by delegation on the part of the Congolese authorities, and I

17 would not deny the obvious say that these people are not on the Dutch

18 territory, they are there, but they are as detained persons by the

19  Congolese authorities which transferred them provisionally to the Court's
20 authority and -- supervision. And could you repeat the third question,

21  please?

22 PRESIDING JUDGE COTTE: (Interpretation) The Court, the Dutch
23 state, even if only partially, and the Congolese state as we have to

24  determine at one given time who has authority over these witnesses, given

25 that with regards to where they are?
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MR. LAUCCI: (Interpretation) Well, I would like to make a

2 difference between the ground where they are and the authority. The

3 ground is Dutch, the authority isn't. The authority is Congolese. And

4 by proof I would go back to what Marc Dubuisson said with regards to
5 their detention. Any communication with the outside has to have prior
6 agreement on the part of the Congolese detention authorities. So there's
7 Congolese authority and it's partially the authority of the Court via

8 delegation, provisional delegation, which has been given. But at no

9 moment do I see the authority of the state country.

10 THE INTERPRETER: The host country, corrects the interpreter.

11 PRESIDING JUDGE COTTE: (Interpretation) Just a few comments and
12 then questions so that we can have some clarity in this regard. First

13 comment that I would like to make. We have well heard, and I think

14 understood, that these three witnesses are currently detained by a

15 detention under the Congolese authorities which was not lifted by the
16  Congolese authorities and which it finds that this was done a long time
17 ago. Now, you have given a comment now. One of the three witnesses,
18 350, should initial term be in the Democratic Republic of Congo to be

19 able to see with regards to the status of that person. Now, what we note
20 is that this witness has currently priorities which might not necessarily
21  be easily reconciled because it is -- that person is making an asylum

22 request.

23 Third comment or observation. Rule 192 has not been mentioned
24  but we have to reflect thereon because it does envisage in paragraph 2
25 thereof that the detained person: "The Registry shall ensure the good
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1 transfer including the surveillance of the person when that person is in
2 the custody of the Court," and this means that at one time or another,

3  perhaps within the framework of a transfer, a detained person is in the

4  custody of the Court. This is also another legal notion.

5 Now, there's also a problem that we have and that is of

6 Article 44 of the Headquarters Agreement, and this is something I will
7 read very quickly, point 1, 2, 3. The Article 44 of the Headquarters

8 Agreement speaks about the transfer of detained persons:

9 "The transfer of a detained person in accordance with the Statute

10 and the Rules of Procedure and Evidence from the point of arrival on the
11  territory of the host country to the Court's premises is carried out at
12 the request of it by the competent authorities in consultation with it."
13 Second point:

14 "The transfer of a detained person in accordance with the Statute
15  and the Rules from the premises to the point of departure of the host
16  state, this is carried out at the request of the Court, by the competent
17  authorities in consultation with it."

18 Point 3:

19 "Any transfer of persons detained from the -- in the host country
20 outside the Court's premises is to be made at the request of the Court
21 can be carried out by the competent authorities in consultation with it."
22 This Article 44(3) of the Headquarters Agreement which is made
23  between the Court and the host state, is it currently applicable to these
24  three detained persons or has it been subject to a derogation? And in
25  this case, is this derogation written or verbal and how do you reconcile
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1 this Article 44 with the comments that you have just made?

2 MR. LAUCCI: (Interpretation) I would like to thank you, your

3 Honour. A very brief answer. There was no derogation from Article 44.
4 It was applied -- it has been applied in a normal way, in a complete way.
5 Second part of the question, I see no contradiction between this article

6 and what I said previously. Once again, the host state authorities have

7 been questioned not with regards to this precise aspect but certainly

8 with regards to how it can or how they can exercise their powers with

9 regards to a possible request for asylum. If it is put, the host state

10  authorities replied that where it concerns them the question did not come
11 within their competence, this was an internal Court matter.

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you. With

13 regards to this point, perhaps they would be better placed to answer.

14 MR. LAUCCI: (Interpretation) I'm only saying this answer

15 because you asked me to.

16 PRESIDING JUDGE COTTE: (Interpretation) Now, there's another
17 point which is perhaps not decisive with regards to this application but
18  which is of concern to us. At a given time or another, these three

19  detained persons, are they going to fall within the authority of the

20 Dutch authorities? Please don't see a trap in that. Once again the

21  Chamber just wants to have some clarification with regards to a situation
22 which is unexpected and this explains why the situation is complex at the
23 moment and it is -- if Article 44 was not subject to any derogation and

24  if in the part which goes from the detention centre in Scheveningen to

25 the Court, if there these three witnesses are in Dutch authority, what

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 61/91 PV T

Status Conference (Open Session) Page 61

1 would happen if the detention vehicle which was driving them to the Court
2 crashed into another vehicle. The door opened. One of the witnesses can

3 jump out. He might hit somebody on a bicycle, take the bicycle, flee,

4  and then crash into a child on a pavement and then be stopped at that

5 time. In your opinion, taking into account this legal status, who would

6 be responsible, who would have authority when it comes to prosecution for
7  the injury of the cyclist for the theft of the bicycle of that cyclist,

8 and the involuntary injury caused to the child? Who would have

9 competence in that regard?

10 MR. LAUCCI: (Interpretation) If you would allow me to say that

11  this scenario would never occur -- well, it could happen, but one of the

12 reasons why I would not wish that it ever happen is that it would put the
13 Court in a very sensitive situation. The Court would always have its

14 obligation to return to the Democratic Republic of Congo the person that
15  once their testimony is finished, and we would have - within the case

16  that you've just mentioned - we would have a situation in which the host
17  state authorities would have the authority and the competence in order to
18  carry out proceedings for the offences mentioned, taking into account

19  immunity from jurisdiction under the Headquarters Agreement does not
20 apply to offences which you have just mentioned and immunity of
21 enforcement nonplus neither. The crimes would have been committed after
22 the transfer to the Court, after entry to host state territory, and
23  therefore under Article 26 of the host state the immunity would not apply
24 and the host state could -- and here I'm just making an analysis on the
25 hoof as it were, and I'm just reacting right now to your question, and I
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1 think that it could -- that the authorities could and would want to

2 exercise their competence in this regard.

3 Now, I would also state that if the scenario which you described

4 happened in another state during transit of the person, for example,

5 between the DRC and the host state, we would be confronted with the same
6 problem.

7 PRESIDING JUDGE COTTE: (Interpretation) Please do not

8 complicate it any more than the complex question which has already been
9 puttoyou. And a last question that I would like to put to you is that

10 you mentioned on several occasions Article 26 of the Headquarters

11  Agreement and immunity. Have we understood here well that in your
12 opinion an immunity could be a source of prejudice for the person who is
13 subject to it, having understood that in your opinion it is not possible

14  for the person who enjoys immunity to undertake an action such as the
15 presentation of a right to asylum before a Court. It is important that

16  the Dutch authorities give their point of view on this. With regards to

17 the first part of my question, do we understand that immunity cannot only
18  be for the benefit of somebody?

19 MR. LAUCCI: (Interpretation) Thank you, your Honour. The

20 answer is yes. That is exactly what I would like the Court to understand
21 and I will explain myself in this regard. Immunity is not a right of a

22 person who enjoys it. Immunity is a barrier, a procedural barrier, to

23  the exercise of the -- a judicial authority's competence. This is the

24  same for all types of immunity and as such it can potentially act as a

25 barrier to the exercise of a right on the part of a person. Normally

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 63/91 PV T

Status Conference (Open Session) Page 63
1 that's not the case because when you have diplomats, for example, who
2 benefit from immunity, they have powers to renounce that. In a case in
3 point, that of the Headquarters Agreement, those who enjoy immunity do
4 not have this power I would say under Article 30, and it's important to
5 mention Article 30, paragraph 1, of the Headquarters Agreement, and just
6 aparagraph thereof. The immunities and privileges and immunities are
7 granted in the interest of the proper administration of justice and not
8 so that any personal advantage is withdrawn.
9 And paragraph 2 provides that only the Presidency has the power
10 to withdraw this immunity. If I could make a comment with regards to the
11  grounds of this point in the case in point. If immunity from
12 jurisdiction applying to the detained person who's being transferred, if
13 this cannot be an obstacle to the application which is put to you, then
14  this would mean that potentially any witness who is detained under the
15 same circumstances could, from their point of arrival in the host state,
16  make an asylum request and escape the jurisdiction of the requesting
17  state. Now, this is concretely what I would say under
18  Article 93(7)(a)(ii) of the Rome Statute, the state has to give its
19 agreement to the transfer of the detained person and concretely this will
20 have the consequence that never in the future will the Court obtain the
21 consent of a state requested to transfer a detained person.
22 I think that this safe-guard clause was therefore wisely
23 introduced into the Headquarters Agreement. Thank you very much.
24 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
25 Quite simply for the purposes of the transcript, I will give you
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1 the floor, Counsel O'Shea, in a moment, but for the transcript it is
important to note that the Court is perfectly aware of what could -- what
the consequences of the decision that it would give would be on

co-operation between itself and the state's parties. But once again, the

2
3
4
5 Court did not call for the submissions which were put to it; it has to
6 answer them with all the consequences that that might have.

7 Counsel O'Shea, you wanted to intervene briefly but please be

8 brief.

9 MR. O'SHEA: I'm going to leave it to the hands of your Honour as

10  to the appropriate moment when I could speak again. Your Honour will
11 remember that you posed -- you asked me two specific questions. But the
12 essential issue which has to be addressed is the issue of competence

13 which has just been addressed by the Registry. And I think I can assist

14  your Honours on that particular issue of the juridical status. So I

15 don't need to do that immediately -- yes.

16 PRESIDING JUDGE COTTE: (Interpretation) Counsel O'Shea, very
17 well, by courtesy with regards to our visitors who have been waiting to

18 take the floor for a long time, to the extent that we do have time, we

19 will come back to you. Please don't take that badly with regards to not

20 giving you the floor, but it's really to enable them to have the

21 necessary time in order to express themselves, and of course we will come
22 back towards the -- well, yourself and Counsel Mabanga.

23 MR. O'SHEA: (Previous translation continues) ...

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Thank you,
25 Counsel O'Shea.
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1 So you've answered. Thank you very much, Mr. Laucci, you have

2 anticipated a question which we wanted to put to you with regards to the
3 authority that currently meant that there was a possibility to have

4  authorisation with regards to contacts with detained persons so that they
5 could have with the outside -- with the authority that they might have

6 outside. This is something that we've understood. The Democratic

7 Republic of the Congo -- well, this all has to be examined in the light

8 0of 1922. The Court has with regards to the transfer period.

9 Now, the last question that I wanted to make before giving the

10 floor to the representatives of the Netherlands, you have -- well, you

11  have heard what Counsel O'Shea has said, Counsel Mabanga. Do you

12 consider that the duty to protect which is incumbent upon the unit which
13 is a specialised service of Registry, does this also cover the lack of

14 recognition of the internationally recognised human rights? This was the
15 subject of discussion this morning. Do you have the feeling that this

16  obligation that is -- that people asked the Court to exercise is an

17  obligation incumbent upon the unit?

18 MR. DUBUISSON: (Interpretation) Thank you very much, your

19  Honour. What was mentioned a moment ago was the lack of recognition of
20 human rights. There's nobody who can answer for the Congolese state
21 today, and here we're speaking about the lack of recognition. There's a
22 recognition of human rights, there's the implementation of procedural

23 mechanisms within the framework of human rights, and there are also the
24 means which are made available by a state to enable to exercise these

25 rights.
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1 Now, when you say that there's a lack of recognition of human

2 rights, I don't want to say -- well, I don't want to approve this thesis,

3 that a Congolese person will not be able to enjoy human rights. I think

4  that nobody in this Court can say that today. So I don't want to go in

5 this direction, saying that the Congolese authorities cannot recognise

6 human rights.

7 What do we have to manage here? We have to manage the protection
8 of a person. And that is to say that there is a risk, there is a risk

9 that's linked to a threat. And we are presented with two different

10  problems. Iunderstand this perfectly. I've travelled with these

11  people. They are opponents of a regime. So when you speak with people,
12 you are directly confronted with the possible fear that these people

13 have, and we are told here today this asylum request will answer to your
14 needs for protection. The first is with regards to the risk that is

15  linked to a threat to their lives, possible torture which will be carried

16  outin prison, et cetera; and the second, this is a threat linked to a

17  lack of having a right to a fair trial. This is what we hear today.

18 Now, with regards to the protection measures and this asylum

19  request, should it be assimilated to relocation outside the country.

20 Now, the idea, if you're being creative, is perhaps not bad because if

21  you relocate somebody who's free, why can't you relocate from a detention
22 centre to another detention centre in another country somebody who is

23 detained? And furthermore, we hear that if possibly this person -- these
24  persons have committed crimes, might have committed crimes, well then the
25 authority which will be in charge will substitute the Congolese
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1 authorities if this authority has universal jurisdiction. This is the

2 picture that has been pointed this morning.

3 Now, obviously it is said can you protect a person in a detention

4  centre in Makala? This is very clearly -- this is what we are being

5 asked and generally what have we implemented in order to protect

6 somebody? Well, what we have done, we have a system of initial response.
7 There are units, there are police, which intervene. Either they go into

8 the place or they take the person out. This is something that we can't

9 do from a detention centre, but what I would say from that initial

10  response system is that we work together with the Congolese authorities.
11  But there is a difference, nevertheless, that this police unit when it

12 intervenes, it doesn't know if it's intervening for a Defence witness or

13 aProsecution witness or even for a victim. So in the case in point

14  obviously everybody knows very well for whom the authority should

15 intervene.

16 PRESIDING JUDGE COTTE: (Interpretation) Director, I think we
17  shall stay there because our concern is really to be able to give the

18  floor to the persons who we called to this hearing. I would quite simply
19 ask -- well, the Chamber -- I would ask our hosts when they take the

20 floor in whatever order they would like to and in accordance with the

21 issues they wish to address, I would ask them to state their names so

22 that the court reporters can write them in the transcript and we know

23 exactly who is speaking because some of you represent your Ministry of
24 Foreign Affairs and others your Ministry of Justice and others your

25 Ministry of the Interior, and it is important that we can see which organ
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1 or body is represented by the person taking the floor.

2 Once more, we are not trying to have you give us an official

3 answer under pressure. You should try to feel as free as possible. You

4  should understand the spirit that characterises this conference. We

5 simply wish to collect information.

6 Amongst the problems which have been raised, you are going to

7 have to sift through them. This is not going to be an easy task. We

8 would like to know -- we would like to know whether you share or confirm
9 the viewpoint which has been expressed by the Registry of the Court, as
10 concerns the legal status of these three detained witnesses from the time
11  they set foot on Dutch territory. It is true that the Chamber did not

12 wish to use video-conferencing for this testimony. Given the amount of
13 time that the Defence team of Germain Katanga was going to take to carry
14  out their examination, we had the impression that if we examined these
15 three witnesses by video-conference for several hours and the result in

16  lack of spontaneity - and this is something which we have tried here - we
17  found that there was going to be a problem on site. And so we deemed it
18 preferable to have the examination done here, in the presence of the

19  persons concerned and publicly. Little did we imagine that this was

20 going to give rise to applications which have posed this difficulty.

21 Do you therefore confirm that the viewpoint shared by the

22 Registry as concerns the legal status of these three detained witnesses,

23  their legal status from the time they set foot on Dutch territory, do you

24  confirm, I repeat, the answer that was given with respect to the

25 application of Article 44 of the Headquarter Agreement? I don't know who
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1 in your delegation wishes to take the floor. Whatever the case, you have
2 the floor.

3 Madam, thank you.

4 MS. LIINZAAD: (Interpretation) Thank you, your Honour. Good
5 morning, your Honours. My name is Ms. Lijnzaad and I am the legal
6 advisor for the Ministry of Foreign Affairs. I am going to be the sole
7  spokesperson, but I may have to rely on my colleagues to give you some
8 clarification if need be. It is an honour for me to appear before you
9 this morning to represent the host country and I would like to extend to
10 you our appreciation for inviting us to attend this Status Conference. I
11 hope I will be able to give you the position of the Netherlands and I
12 will try to speak as slowly as possible for the benefit of the
13  interpreters. I also stand ready to take whatever questions you have for
14 us at the end of my presentation.

15 With your leave, I would like to continue speaking in English.

16 PRESIDING JUDGE COTTE: (Interpretation) You can speak in
17 English and you could -- you may sit down and talk for your own
18  convenience.

19 MS. LIINZAAD: Ladies and gentlemen, the Kingdom of the

20 Netherlands welcomes the invitation by the International Criminal Court

21  to participate in this Status Conference and to address the questions

22 posed to it by the Trial Chamber. At the outset, let me allow -- allow

23 me to reiterate the strong commitment of the Netherlands to the ICC, both

24  as state party to the Rome Statute and, more pertinently, as the host

25 state of the Court. These comments are made on behalf of the Netherlands
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1 as the host state.

2 The Netherlands has agreed that the Court may exercise criminal

3 jurisdiction on its territory; moreover, the Netherlands has agreed to

4 facilitate the functioning of the Court on its territory. This is in

5 accordance with the Headquarters Agreement between the International
6 Criminal Court and the host state. The readiness of the Netherlands to

7  be the host state of the Court and of several other international

8 criminal Courts and tribunals reflects the importance which the

9 Netherlands attaches to international criminal justice. At the same

10  time, it reflects the confidence which we have in the ICC to dispense

11  justice in accordance with the highest standards of justice. These

12 standards follow from in particular Article 21 of the Rome Statute

13 concerning the applicable law of the Court. This provision refers,

14 amongst others, to the principles and rules of international law which

15 must be applied and interpreted in a manner consistent with

16  internationally recognised human rights norms, such as those relevant in
17  the context of asylum requests. This, we believe, would go beyond the
18 fears expressed by witnesses on account of their testimonies.

19 Furthermore, Articles 68 and 64(2) of the Rome Statute provide

20 for the protection of witnesses, both those called by the Prosecution and
21 those called by the Defence and irrespective of whether or not they are
22 detained. The Court, including its Victims and Witnesses Unit, is

23 uniquely positioned to assess any fears expressed by the witnesses. The
24  Court can do so with reference to the specific situation on the ground

25 and it can determine and implement appropriate and specifically tailored
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1 protective measures and security arrangements. The Netherlands expresses
2 its confidence that the Trial Chamber will carefully consider and decide
3 whether, and if so, under what protective measures and security
4 arrangements the detained witnesses are to be returned.

5 For the sake of clarity, other than in connection with the
6 functioning of the Court in the host state, the Netherlands will not
7  accept responsibility for the protection of detained witnesses. This
8 would go well beyond the obligations and responsibility of the host state
9 and the Headquarters Agreement and moreover witness protection is the
10 responsibility of the Court.

11 I now turn to the specific invitation of the Trial Chamber to the
12 host state to address the legal status of the three detained witnesses
13 with effect from their arrival in the Netherlands and to state what
14 jurisdiction, if any, the host state may exercise in regard to these
15  witnesses. Under the Headquarters Agreement, the Netherlands has
16  accepted that Dutch laws and regulations remain without effect insofar as
17  necessary for the ICC to function on its territory, see, for instance,

18  Article 8, paragraph 3 of the Headquarters Agreement. This - and I would
19  callit a carve out of Dutch jurisdiction - applies in particular to

20 persons detained in the Court's detention centre. These are normally

21 persons on trial before the Court. Exceptionally, as in the current

22 case, the detainees are witnesses.

23 Under Article 93(7) of the Rome Statute, these witnesses have

24  been temporarily transferred in custody from the Democratic Republic of

25 Congo to the Court pursuant to an agreement between them. In accordance
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1  with Article 44(1) of the Headquarters Agreement, the competent

2 authorities of the host state have transported these detainees on the

3 authority, and thus under the responsibility, of the Court from the point
4  of arrival to the premises of the Court, where they remain in the Court's

5 custody. Therefore, the legal status of these detainees in the

6 Netherlands is that they are in the temporary custody of the Court with

7  the agreement of the DRC and at no time in the custody of the

8 Netherlands.

9 Under the aforementioned "carve out," the Netherlands does not

10  exercise jurisdiction over them. For completeness' sake and in reference
11  to comments by the Registry, all witnesses of the Court, irrespective of
12 whether they are detained or not, enjoy privileges and immunities under
13 Article 26 of the Headquarters Agreement. In the case in point, however,
14 we consider that immunities are not at issue since the Dutch authorities
15 do not take any action against the witnesses.

16 If a request for asylum from a detained witness were to reach the

17 Dutch authorities, the minister for immigration and asylum will decide
18 thereon. The position with respect to such a request will be as follows:
19  Dutch asylum law is part of the aforementioned "carve out." As the

20 transportation of the detained witnesses to the point of departure from
21  the Netherlands after their testimony is inherently connected to their

22 detention at the premises of the Court, it follows that the "carve out"

23 equally applies during the said transport. In this respect, Article

24 93(7)(b) of the Rome Statute provides that, and I quote:

25 "When the purposes of the transfer have been fulfilled, the Court
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1 shall return the person without delay to the requested state."
2 I'm just thinking there might be a minor mistake in that
3 quotation. But the reference is to Article 93(7)(b). This provision is
4  reflected in the obligation of the host state to transport the detainees
5 directly and without impediment to the point of departure from the host
6 state under Article 44 of the Headquarters Agreement. In so far as other
7 applicable international law obligations of the Netherlands are
8 concerned, in terms of substance, the Netherlands will defer to the
9 decision of the ICC as regards the safety of the return of the witnesses;
10  thatis to say, if the Court determines that it is safe for a witness to
11  be relocated, possibly under protective measures and security
12 arrangements, the Netherlands will assume the same position and transport
13  the person to the point of departure. It would be inappropriate for the
14  host state to review such a decision by the International Criminal Court.
15  This position, I would note, is generally supported by the case law of
16  the Dutch Courts on related measures concerning the International
17  Criminal Tribunal for the former Yugoslavia.
18 On the other hand, if the Court were unable to determine that it
19 is safe for a witness to be relocated, this then has two implications.
20 The first implication is that the matter must be resolved as a matter of
21  witness protection under the Rome Statute which is a shared
22 responsibility of the Court and the 114 member States Parties to the
23  Statute. The second implication is that so long as the Court is not able
24  to make that determination, the witness is to remain in the ICC detention
25 centre under the authority of the Court.
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1 I trust this clarifies the position of the host state and I thank

2 you for your attention.

3 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
4 Madam. I would like to return once more to what you said. On page 81 of
5 the draft transcript, the French transcript, line 12 -- line 8 first of

6 all, you state that:

7 "In the instant issue we believe that immunity is not a problem

8 here because the Dutch authorities have initiated no action against these
9 witnesses."

10 I think that is an answer to the question we put to you a short

11 while ago. Immunity applies when legal action is taken against someone
12 who in principle benefits from immunity. However, immunity does not
13 deprive someone who is entitled to it of the possibility of giving it up

14  or of initiating personal action on the territory on which he finds

15 himself or on which he benefits immunity.

16 Is that the sense of your proposal? Immunity -- in other words,

17 immunity applies only when action or legal action is initiated against

18 somebody?

19 MS. LIJNZAAD: Yes, Mr. President. Your interpretation of what

20 the statement that I've made is indeed correct. We don't think that in

21  this situation we're discussing the immunity is necessarily relevant.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

23 Line 12 of the same page. If what you said was well interpreted

24 and well recorded, I read:

25 "If an application for asylum was sent to the Dutch authorities
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1 by a detained witness, the competent Dutch authorities will take a

2 decision on the application for asylum."

3 Is that what you said, Madam?

4 MS. LIJNZAAD: (Interpretation) Thank you, your Honour. I have

5 difficulties with the screen and for that reason it's difficult for me to

6 find the line you're talking about. But the fact remains that if an

7 application is made for asylum, the Dutch authorities are going to take a
8 decision. But with respect to the content of such a decision, we do not

9 have the right neither do we have the authority or the intention of

10 giving any assessment on the merits. It's up to you, the Court, it is up

11  to the Court to make a decision relating to whether or not a risk exists.

12 In other words, we are going to rely on the decision that will be

13  taken by the Court, and if an application for asylum is submitted we are
14 going to give a decision.

15 PRESIDING JUDGE COTTE: (Interpretation) So in the short term we
16  cannot ask you any more than that. You cannot commit yourself on the
17 merits of an application for asylum which has not yet been submitted,

18  which has not yet been submitted to the Dutch authorities, and on the

19  merits of which you have to give a ruling. What we retain, however, is
20 thatif an application for asylum is submitted, an answer is going to be

21 given to that application. You do not know what the answer will be but
22 an answer will be given. That's what I wanted to hear you confirm. And
23 to be more precise, there will be an answer to an application for asylum.
24  Whether that application is submitted from the detention centre or in the
25 course of the transfer or from the courtroom or whether it is submitted
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1 by a lawyer who is not on the bar of the Netherlands or by a lawyer who
2 is a member of the bar of the Netherlands. In other words, the origin of
3 the application for asylum is irrelevant here. You are going to give an
4 answer. It may be no, it may be yes, it may be a decision on
5 inadmissibility of the application. You don't know what the answer will
6 be but at least you will give an answer. Is that the position?

7 MS. LIINZAAD: (Interpretation) I apologise, I had to discuss
8 with my colleagues. Yes, an answer will be provided, and that will
9 depend on whether that application is received by the Dutch authorities.

10 I would like to add that, yes, there will be an answer but there
11 will not be a new assessment of the content thereof. This is because in
12 our opinion we have to -- we rely on a decision that will be taken by the
13 Court.

14 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam, that
15 is an important point because we have to bear in mind, as I said earlier
16  this morning, this Court is not a Court that hears asylum matters. This
17 Court does not have jurisdiction over asylum matters. You have just said
18 that you are going to rely on whatever position we adopt. Butitis
19  obvious that our logic in this Court - and that is the sense of the

20 questions that are put to Mr. Mabanga - our logic in this Court is what

21 can be done to ensure protection, protection for these witnesses,

22 protection which is our responsibility to provide, as Mr. Mabanga said.

23 The criteria of providing protection may be different from the criteria

24  which may be used to or may be followed to process an application for

25 asylum because these are matters which are different from the type of
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1 matters that we are used to handling within an entity of this nature. I

2 don't know if you understand me.

3 Please take time to discuss with your colleagues if you so wish.

4 MS. LIJNZAAD: (Interpretation) Thank you, your Honour. We

5 consider that since the detained witnesses are under the authority of the
6 Court for now and that they are protected by the provisions of the Rome
7  Statute, it is up to the Court to carry out a risk assessment. You know

8 the country, you know the case, you know the political situation and all

9 the other parameters which are relevant to the situation of these three

10 individuals. Consequently, you are going to reach a decision on whether
11  or not additional protection is necessary.

12 Now, if you decide that under the current circumstances it will

13 not be appropriate to send back these three individuals to the Democratic
14  Republic of the Congo, that will create a new situation, a new situation
15  in which the Court will have to take a decision in conjunction with the

16 114 States Parties to the Rome Statute. I talked about a "carve out,"”

17 and we consider that Dutch legislation on immigration and the right to
18 asylum is covered by such "carve out." What I mean is is that this

19 legislation will not apply in the case of these three individuals.

20 Furthermore, we have a general obligation to review this

21 application whenever it arrives. When this application will be

22 submitted, there is going to be an answer. What I intended to make you
23 understand is that we are not going to start our own investigation on

24  this application. We are going to rely on the fact that the Court takes

25 adecision. And in terms of the structures and the relationship between
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1  the Court and the host state we deem it inappropriate for the host state

2 to carry out a re-assessment of the determination you are going to arrive
3 at. Thank you.

4 PRESIDING JUDGE COTTE: (Interpretation) It is the Chamber that
5 really thanks you, Madam. In the traditional situation where an

6 application for asylum is sent to the competent Dutch authorities, it is

7  those competent authorities who, with the competent structures, assess

8 the risk that is mentioned by asylum seekers. You have expressed

9 yourself very clearly, that in the instant case the situation is a bit

10  different because it is first and foremost up to the Court to appreciate

11  the extent, the magnitude, of the risks which have been mentioned. IfI
12 understood you clearly, this means that you are not empowered to have a
13 viewpoint which is different from that of the Court in terms of risk

14 assessment. Once more, the risk assessment for the Court is done on the
15 basis of the type of protection which is deemed adapted to the situation.
16  And when it comes to asylum matters, the criteria for risk assessment may
17  be different, such criteria may be more or less depending on the

18 legislation or the laws of the state concerned. But there is one point

19 on which I am ignorant and maybe my colleagues are ignorant on that.
20 We would like to know, we would like to have clarifications from

21 you. You talk about the need to consult all States Parties to the Rome

22 Statute. Could you please tell us what you have in mind with respect to
23 thatidea. I am on page 1 -- 86 of the French transcript. Maybe what

24  you're saying is that under the current circumstances -- you said:

25 "Under the current circumstances, if the Court decides not to
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1 send these individuals back to the DRC, that creates a new situation

2 which should be addressed by the Court in conjunction with all 114 States
3 Parties to the Rome Statute.”

4 This is what I have to say in response to that: The Court hasn't

5 gotaterritory. The Court cannot keep anybody on its "territory." And

6 the Court cannot force any state party to accept anyone on its territory.

7 A question may arise or such a request may arise in the first instance

8 when it has to do with release or continued detention. Now, what do you
9 have in mind when you say that there might be a need for the Court to act
10 in conjunction with the 114 States Parties? Maybe I missed something

11  that you said, but I must admit that I do not fully understand what you
12 said.

13 JUDGE DIARRA: (Interpretation) Your Honour, she may give you an
14 answer but I understood her to mean that we have relocation agreements
15  with certain countries and we have signed agreements with some of these
16  countries, agreements for the enforcement of sentences, for example.

17 What she is saying is that if the Court wishes to ensure the protection

18  of its special witnesses the Court should do a risk assessment and it

19  should be able either to solicit the Netherlands or other States Parties

20 which have agreements with the Court.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

22 Judge Diarra.

23 Is that the case? Judge Diarra has responded in your place.

24 Again,  would like to add that we can discuss but we cannot impose

25 anything. This is a decision that can only be taken by a state which may
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1 say yes or no.

2 Madam, you can continue.

3 MS. LIINZAAD: (Interpretation) If I can make one final remark,

4  itis that naturally the Netherlands will be amongst the 114 state

5 parties. There is no problem. We are fully aware that the Court does

6 not have a territory and that is why you are in our territory. But it

7 seems to us that when a problem arises for which no solution is provided
8 for in the Rome Statute or the other core texts of the International

9 Criminal Court, it does not mean that everything should then be referred
10  to the host state. In that case we have a problem. Based on the more

11 legal reflection, in our opinion in the agreement governing the

12 relationship between the International Criminal Court and the host state,
13 we are of the opinion that such an application for asylum in a case in

14  which the Court has already expressed itself regarding fears and

15  difficulties to return home, it is not up to us. Or let me put it this

16  way, maybe there is a Court decision. If there is a Court decision on

17  appeal, for example, it is not up to the Netherlands to give an opinion

18  on the decision of the Court. Thank you.

19 JUDGE DIARRA: (Interpretation) It is not that I answered in
20 lieu of the host state. It is simply because I had to travel to some
21 state parties to ask for the opinion regarding certain agreements. When
22 Itravelled to Congo or Mali or Benin it is to go and conclude
23  agreements, so such agreements should be useful for something.
24 PRESIDING JUDGE COTTE: (Interpretation) That is how we
25 understood it Judge. You didn't speak on behalf of the host state. You
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—_

simply provided your ideas based on your experience.

2 We have another question for the host state representatives and
3 this question relates to the Headquarters Agreement which is our Bible
4 today. Regarding the provisions of Article 8(2), based on those
5 provisions do detained witnesses in the Court premises come under the
6 jurisdiction of your administrative and legal jurisdictions? The article
7 stipulates that unless otherwise stated the rules and laws of the host
8 state are applicable in the premises of the Court. So if the witnesses
9 arein the premises of the Court, can we consider that they are under the
10  jurisdiction of your courts in that particular case? Ihave not had the
11  chance to re-read everything, so I'm just asking this question in case
12 you did not refer to it. You have referred to Article 8(3), I remember
13  that; but regarding Article 8(2) which stipulates:
14 "Unless otherwise stated, the laws and rules of the host state
15 are or shall be applicable in the premises of the Court."
16 Please give us your opinion on that.
17 (Trial Chamber confers)
18 PRESIDING JUDGE COTTE: (Interpretation) Please, Madam.
19 MS. LIJNZAAD: (Interpretation) Your Honour, I would like to
20 make a few remarks. Between Article 8 paragraphs (2) and (3), there is a
21 system of priority. As paragraph 2 states, I have the English version
22 here (In English) "... of the host state shall apply ..."
23  (interpretation) In this case, or rather, I should start again and maybe
24  speak in English because I have the English text.
25 (In English) (Previous translation continues) ... situation on
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1 the premises of the Court, there is a priority ordering between the two

2 provisions, paragraph (2) and paragraph (3). Paragraph (2) is the

3 general rule. However, if there are rules created by the Court, they

4  take priority over Dutch law. I would say paragraph (2) has a function

5 inthe premises, but that's -- that function I would say is in part to

6 cater for rules that are well beyond what the Criminal Court is

7 interested in, rules on the fire escape in the premises, for instance.

8 You don't make those rules but you need to have rules on that as well.

9 So this is what paragraph (2) does.

10 In our comments, we have been looking at different situations in

11 which request for asylum could take place. One situation would be on the
12 premises of the Court, that would be in this courtroom, it would be in

13 the Detention Unit. And there is also the other situation of the

14 situation of transport, which -- where we found it important to

15  specifically look at that situation as it provides an opportunity to

16  submit a request for asylum. We think that it should be kept in mind

17  that this article dealing with the rules and regulations applicable to

18  the premises of the Court, therein the Headquarters Agreement which is an
19 important treaty, and we would be the first to say that we think that is

20 avery important agreement. But the original rules that are of great

21 relevance to this case are in Article 21 and Article 68, which talk about

22 the need for the Court to look into these situations of -- where the

23  protection of witnesses and victims may be necessary. That's the

24  original mandate and that is where the Court has an important role.

25 In our thinking, it is for the Court to decide on the key
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1 question: Does the Court consider that there is or is not a risk for the

2 safety of these three witnesses? That's your fundamental decision. If

3 you say there is no difficulty, you don't foresee that there is a

4  security, safety, issue, then that is something you must rule on and then

5 steps will follow is our understanding. Frankly, it's not really our

6 business because as you have said before, we are a visitor in your

7 courtroom. But there are basically two decisions. Yes, there is concern

8 for the protection, in that case steps need to be taken; or there is no

9 concern for the protection of these witnesses, and steps must also be

10  taken.

11 We think that the final decision on that is with the Court and

12 that that is typically your mandate. We will be following that with

13  great attention, but we don't think that there is a role for the host

14  state specifically. And so we will be very interested in how you decide.
15 Thank you.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam.
17 We have fully understood. Regarding the crux of the matter under
18  discussion, are you fully aware that such a risk assessment from a legal
19  point of view is different for the Court and for the state, in this case

20 the host state, to which such an application can be addressed? The Court
21  does not decide or give an opinion on risks related to asylum but only

22 risks related to the appropriate protection measures. The difference may
23 seem to be slight or superficial, but that is not the case. The

24  assessment of possible risks may lead to a problem --

25 JUDGE VAN DEN WYNGAERT: (Previous translation continues) ...
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follow up on the same question, because it's actually I think the same
question put into another way. I refer to what you just said, the
difference between Article 68 and 21. This is something that this Court
still has to decide, whether our responsibility limits itself to what we
have to assess under Article 61 (sic). The question is also whether we
have to look into our wider responsibilities under Article 21. If the
Court were to come to the conclusion that our responsibility would end
with 61 (sic), we haven't decided on this yet but it's part of what we
have to reflect on, would there in that case still be a responsibility

for the Dutch government under the correspondence rules under Dutch law,
international law, refugee law, under Article 21?

MS. LIINZAAD: Thank you. If I may answer your question, I think
that I have spoken about Article 21 and the applicable law, the reference
to the -- I think it's litera (b) of paragraph (1) where "the Court shall
apply where appropriate applicable treaties and the principles and rules
of international law ..."

We think there is no doubt about the reference as the case may be
to the principles of international law which include internationally
recognised human rights law. And I think that that also follows from
paragraph (3) of Article 21. What we're saying is not that Article 21 is
not applicable; it is very much applicable. I think it would be amiss,
the Court would go amiss if no reference would be made to other quite
relevant international instruments and, as the case may be, customary
law. What we are saying is that the consequences of that evaluation do

not necessarily point to the host state; they point to the 114 States
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1 Party to the Statute. That's what we're saying.

2 PRESIDING JUDGE COTTE: (Interpretation) One last question,

3 Madam, before we give the floor to Mr. Mabanga and then Mr. O'Shea. If
4  the Court decide that no protection measure is necessary, this is just a

5 hypothesis, but if this was the decision in light of the Statute and the

6 Rules of Procedure and Evidence, will this mean that no asylum

7 application may be submitted, that is, in your view? If we decide that

8 no protection measure is necessary, that is, based on our Statute, is it

9 your opinion that no application for asylum may be filed.

10 MS. LIJNZAAD: (Previous translation continues) ... answered by

11 saying two things. As I've stated before, it is always possible to

12 submit a request for asylum. Possibility exists. And as you have

13 mentioned a little earlier, this is not the place to start predicting

14  what the outcome might be. I have, however, indicated that we think it
15 would be inappropriate for the Netherlands to give a -- to do a review of
16  a decision by what we consider to be a very senior and very relevant and
17 important Court. There is something fundamentally wrong with the

18 suggestion that a criminal court created by 114 states takes a decision

19  and evaluates issues of risks to victims. You've made your evaluation

20 and at the end of the line one of the 114 states, who happens to be the

21 host state, will say, "Ah, well, the ICC has decided and now we're going
22 todoitall over again." We think that would be highly inappropriate.

23 If there is an issue of refoulement and if looking at the

24  existing body of human rights law, if there is a serious issue there, we

25 are saying that that is an issue for all States Parties. And the
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Court -- obviously for the Court, but with all States Parties. There is
nothing in the existing -- the corpus of laws, instruments, and
regulations pertaining to the International Criminal Court that points
specifically at the host state. That's what we're saying. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, ma'am.

Mr. Mabanga, we do not have much time left.

JUDGE VAN DEN WYNGAERT: (Previous translation continues) ...
correctly that it is your position that the rules and the facts and the
appreciation that you are addressing in an asylum procedure is exactly
the same as what this Court would be looking at in terms of a witness
protection decision. Is that the position?

MS. LIINZAAD: Thank you. Our understanding of the evaluation
done by the International Criminal Court would be that it is a broad
evaluation in the light of the existing body of human rights law. That's
what we are relying on and on the basis of that we would say -- and we
would say also that that is basically the message -- the instruction
behind Article 21, the logic of that being that otherwise the
relationship between the Court and the host state would tend to get
somewhat distorted. It's authority that is with the Court because in the
situation where someone is a detained witness it's clear that they are
under the authority of the Court, including their concerns that may lead
to a request for asylum. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
ma'am.

Mr. Mabanga, very briefly, please, and then Mr. O'Shea on behalf
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1  of the Defence for Germain Katanga, which called the three Defence, or

2 rather, the three detained witnesses, one of them jointly with the

3 Defence of Ngudjolo. In the draft transcript it is indicated that

4  Mr. O'Shea indicated that the Dutch -- that contact may have been made

5 with the competent authorities and please inform us about that.

6 MR. MABANGA: (Interpretation) Your Honour, I can inform you

7  that there is a Dutch firm, legal firm, which is in contact with the

8 witnesses but I cannot confirm to you now that the lawyers involved have
9 actually filed an asylum application. I know that they asked to meet

10 with the witnesses on Friday so I cannot confirm to you whether an asylum
11  procedure was actually initiated or not.

12 Let me add, your Honour, that the representatives of the host

13  state just said that if an application is filed it shall be examined but

14  only if it is submitted according to the applicable procedure. Now, a

15  written application or a correspondence, if it is sent from the detention

16  centre, would that be sufficient to initiate an asylum procedure in the

17 Netherlands? I'm asking this because more than ever before it is

18 important for your Court to grant the application that has been filed.

19 And let me conclude by saying, your Honour, that if I have understood

20 what the Registry told us, you have agreements with the Democratic

21  Republic of the Congo. You undertook to return the detained witnesses to
22 the DRC, otherwise you would be violating those agreements with the DRC.
23 What I want to say is that even though you have agreements with

24 the DRC, you also have international legal instruments that are

25 applicable. And my question to you would be this: You need to assess
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1 risks even for ordinary witnesses and we agree that these particular

2 witnesses are not ordinary. When it comes to relocation, for example,

3 you need to assess whether there is a risk or not if they continue living

4 in their country of origin. So one way or the other, the Court has to

5 assess risks, irrespective of whatever is said, the onus will still be on

6 the Court if an application is filed and it did not follow the applicable

7 procedure, the Dutch authorities can say, "No, this is not our

8 responsibility." Under such conditions we know that Netherlands is part
9 of the European Council and is also a signatory to the International

10 Convention of Human Rights.

11 If you agree that in light of the risks it is not proper for

12 those witnesses to return to the DRC, you would not have violated

13 Article 93 or the agreements of the -- with the DRC. You would have

14 simply implemented the provisions of Article 23 and others.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Mabanga.
16  You have simply summarised what you submitted in writing regarding
17 Articles 93(7) and so on. We are fully aware of that.

18 And Mr. O'Shea, you have three minutes. You are capable of

19  intervening.

20 MR. O'SHEA: I would like to submit, contrary to what has been

21 submitted by the Registry, that the question of the competence of the

22 Dutch state, that question is not the sole prerogative of the Dutch state

23 because we are here dealing with a question of shared competence between
24 the Court and the Dutch state and the Dutch state through its judicial

25 authorities can make its own determinations on that issue and the Court

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-2011 89/91 PV T

Status Conference (Open Session) Page 89
1 can also make its own determinations on that issue in much the same way
2 as two national Courts in a private international law matter.

3 Now, reference has been made to Article 93 and both the

4 Prosecution and the Registry have said we are within that framework, but
5 of course that provision must be interpreted in the light of Article 21
6 and of course in the light of Article 31 of the Vienna convention on the
7 interpretation of treaties and naturally was not a provision intended to
8 apply with this kind of thing in mind.

9 Now, that -- insofar as these three individuals are covered by 93

10 in terms of their juridical status, they are also in a position as
11  individuals with rights to modify that juridical status, which they have
12 done by claiming asylum. The obligation of Article 33 under the 1951
13 convention, the obligation and nonrefoulement is an absolute obligation
14  on states. It is not an obligation on the International Criminal Court
15 because the International Criminal Court did not exist at the time of the
16 1951 convention. It was far from the minds of the contracting parties of
17  that treaty.

18 I know, one minute.

19 Could it have been the intention of the parties to that

20 convention, really when considering the territory of the member states of

21  the United Nations that one day an institution for the promotion of human

22 rights could be used as a basis upon the territory of a state for

23 avoiding a state's obligations under the 1951 convention? I would submit

24 no. And itis clear in the host agreement, we've referred to 8(3), 8(2),

25 and in my submission those provisions are the proof that the law of

Thursday, 12 May 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-258-ENG ET WT 12-05-201190/91 PV T

Status Conference (Open Session) Page 90

—_

Holland still applies even within the premises of the ICC in appropriate

2 circumstances, and it is simply a question of what are those

3 circumstances? And those circumstances include these because the

4  question of asylum is a matter which falls within the jurisdiction of a

5 state, not the International Criminal Court.

6 And lastly, the question of immunity. I cite Oppenheim's

7 international law at page 461:

8 "It may be noted, however, that this does not prevent the local

9 law applying," and this is referring to the question of immunity, "this

10 does not prevent the local law applying to those benefitting from the

11  exemption, although it does prevent the enforcement of the law against

12 them."

13 So it is incorrect to say that immunity is an absolute procedural

14  bar, as submitted by the Registry.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. O'Shea.
16  Thank you, everyone.

17 Thank you, first of all, to the representatives of the Dutch

18 government for having devoted four hours of their time today. Thank you
19  for the explanations and the information that you have kindly provided to
20 wus. Thank you to all those who accompanied you, ma'am, and who assisted
21  you throughout this hearing.

22 Thank you, representatives of the Registry.

23 And thank you, Mr. Mabanga, who is appearing for the first time

24  Dbefore this Court.

25 Thank you for all those who usually work in this courtroom and
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1 who in their various capacities gave their contributions to our hearing.
2 Thank you to the interpreters, to the court reporters, and to the
3 technicians.

4 This hearing is hereby adjourned. We will continue with our
5 hearing tomorrow at 9.00 a.m. We will need to conclude with the direct
6 examination of Witness 134, the cross-examination of the team of
7 Mr. Ngudjolo, and the cross-examination of the OTP, within a period of
8 four hours.

9 The hearing is hereby adjourned. Thank you once again to the

10 Dutch representatives.

11 The hearing ends at 1.32 p.m.
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