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1 International Criminal Court

2 Trial Chamber II - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Friday, 15 April 2011

10 The hearing starts at 9.05 a.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

15 The accused persons are with us. Good morning, sirs.

16 Good morning, everyone.

17 And, Court Officer, can you please have the witness brought into
18  the courtroom.

19 MR. KILENDA: (Interpretation) I'm sorry, your Honour, but

20 Mr. Mathieu Ngudjolo's screen is not working.

21 PRESIDING JUDGE COTTE: (Interpretation) Very well.

22 Court Officer, try to look into it so that the accused persons

23 can have the possibility of following everything that is happening.

24 (The witness takes the stand)

25 PRESIDING JUDGE COTTE: (Interpretation) Good morning,
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Mr. Witness. Can you hear me well?

THE WITNESS: (Interpretation) Yes, your Honour, I can hear you
well.

WITNESS: WITNESS DRC-D02-P-0236/DRC-D03-P-0011 (Resumed)

(Witness answered through interpreter)

Questioned by the Court: (Continued)

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, after
reading over the transcript of yesterday in the course of which you
answered a certain number of questions, a few other points of
clarification came to my mind but there are not many of them. And before
I give over the floor to Professor Fofé and the others, I will ask you a
few questions, not many but a few.

In transcript 247, yesterday, in pages 63 and 64 in answer to a
question, you told us that the land conflicts had spread from Kpandroma
to Bunia, and you used the words "modern towns," in which problems
related to a rebel farms or a rebel land did not arise. Now, how do you
explain to us the fact that the inhabitants of Bunia became involved in
those land conflicts?

A. Your Honour, as I said yesterday in relation to those conflicts
it is true that the started at a specific area and then spread to almost
the entire territory of Ituri. What I said was that if this was just a
problem of land disputes, which is well-known and which is -- which was
limited to a specific area at the origin, then how can one explain the
conflict between the Hemas and Lendus, for example, in Bunia? Because

Bunia is a town where many ethnic groups co-exist and where there are
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many Congolese people. There is almost everyone living in Bunia and this
was simply to say that the land problem had existed before but was poorly
dealt with by the authorities of the time. And in this specific case,

the rebels also managed the conflicts poorly. That is what I meant by

that.

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Witness. If
those land disputes spread from Kpandroma to Bunia, how did it actually
affect the people of Bunia? How was the impact of that problem in Bunia?
How did the conflict actually break out in Bunia?

A. Yes, your Honour, this is what I meant. The conflict started in
the bush, so to speak, but the affect -- the effects of the conflict
spread to the towns amongst the intellectuals. For example, they were
involved. I remember the spokesperson of the Lendu community, he was
arrested. He was a lecturer at the ISP in Bunia. He was arrested and he
was accused of doing nothing to support his brothers in the conflict.
Apart from those intellectuals there were a few Lendu traders in Bunia
and they also found themselves in difficulties. And here I remember the
murder of the trader Gédéon who was killed in Bunia and many others who
had difficulties. So if this was really just a land problem, how would
it have spread to the town and involved university teachers, traders, and
so on? Because at the time people did not want to see Lendus in Bunia.
They were being chased out. So that is why I explained to you it was not
a justifiable reason for the conflict to spread from the rural areas to
the towns.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.
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One other question. As far as you know, did UPDF officers have any hand
in the intensification of the conflict between the Hemas and the Lendus
which had been triggered off by the land disputes, did they intervene?

A. Yes, Mr. President. For example, we have Captain Chakabale, who
was a captain of the Uganda army. At the time he was the highest-ranking
officer of the Ugandan army in the Ituri district. He came into the town
and he arrested many Lendus who were put in prison. He personally went
sometimes and threatened the Lendus, and I even remember a meeting which
was attended by the two communities and he continued referring to the
Lendus as wizards or witch doctors. I also remember that others were

arrested. I was also arrested and these people were placed in their
cells in the Bunia airport. So the highest-ranking Ugandan officers
present used all their powers, and, in most cases, they deployed Ugandan
soldiers either to go and shell Lendu villages, and this is why many
Lendus retreated into what they referred to their village positions.
Because when the villages were destroyed, they retreated into the valleys
below and took refuge there.

I should also point out that many Ugandan soldiers were also
deployed in the plantations so as to protect the rights of the others
and also a few Lendus who had been forcibly taken into those plantations.
So the involvement of the Ugandans was clear.

PRESIDING JUDGE COTTE: (Interpretation) So I understand that
the Ugandan army played a role, at least Ugandan army officers, they
played a role in the spread of that conflict from Kpandroma to the rest

of Bunia; is that correct?
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A. Yes.

PRESIDING JUDGE COTTE: (Interpretation) One other question,
Witness, which is necessary for the understanding of the Chamber. Can
you tell us as clearly as possible whether when it broke up with the UPC,
the -- Uganda continued to support that effort to reconquer Ituri, which
was carried out by the Kinshasa government.

A. Very well.

PRESIDING JUDGE COTTE: (Interpretation) I can repeat, if you

wish. There was a breakup of the relation between the Ugandans and the
UPC, and after that breakup, did the Ugandans continue to support the
objective of the government of Kinshasa, which was to reconquer the
territory?

A. In my opinion, your Honour, both sides had their own interests.
The Ugandans suspected the people of Ituri of hosting Ugandan rebels so
they had a security problem, but they could not express their interests
officially. They had to look for an excuse that seemed to be realistic.

On the other hand, Kinshasa said they wanted to reconquer Uganda -- or
rather reconquer Ituri and they had started the effort to do so. So

Uganda decided that he should try to work together with the Congolese
government. So the two presidents decided to come together and try to

move the process forward. Now you will see, this is how come we went to
Kinshasa. The Ugandan president was there, then we went to -- or rather,

we went to Kampala and we met the Ugandan president, then we went back to
Kinshasa. And you will understand I talked about the presence of

Captain Maguru and this was not well understood by us. So these people
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1 were there and there was a certain degree of collaboration between these

2 two governments, but they could not tell us that officially.

3 PRESIDING JUDGE COTTE: (Interpretation) So based on everything

4  that you said, we can conclude that Uganda did indeed try to assist the

5 government of Kinshasa to reconquer Ituri. They used different means but
6 they were involved?

7 A. Yes, your Honour, but there is another element. I do not know

8 whether you are aware of this, but Uganda had already arrested Lubanga,

9 and at the beginning they had taken him to Kinshasa. And that is because
10 it had appeared that Lubanga did not agree with some of the Ugandan

11  objectives. So they arrested him and took him to Kinshasa. So there was

12 already some degree of understanding between them before this

13 understanding was developed even further.

14 PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, can you

15 give us an approximate date when the split between the UPC and Uganda
16  took place?

17 A. Your Honour, I am not certain about that, but I know a few facts,

18 including the fact that when I was in Arua that is where I understood

19  that the split was total because the UPC had gone closer to Rwanda and

20 that caused problems for Uganda. So Uganda preferred to breakup with the
21 UPC. Also, when we were in Arua, General Salim Saleh went to Bunia in
22 the company of Colonel Mayombo and the supporters of the UPC booed that
23 Ugandan delegation and this clearly showed that there had been a breakup
24  between the UPC and Uganda, because, as from that time on, the Ugandans
25 started reinforcing their positions at the Bunia airport and the UPC also
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1 prepared themselves to attack the Ugandan forces. And all this was while
2 Iwasin Arua.
PRESIDING JUDGE COTTE: (Interpretation) You have talked about
Arua, but can you tell me the approximate time -- the approximate period?

A. Yes, your Honour. This was in January.

3
4
5
6 PRESIDING JUDGE COTTE: (Interpretation) In January 2003?
7 A. Yes, January 2003.

8 PRESIDING JUDGE COTTE: (Interpretation) January 2003, very

9 well. Now, Mr. Witness, you were the president of the FNI. In that

10  capacity, can you tell us whether at any one point Mr. Mathieu Ngudjolo
11  was a member of the FNI?

12 A. Your Honour, it is true that I was the president of the FNI, but

13  as to whether Ngudjolo was a member of the FNI, I will probably say yes.
14 But during which period? I will say maybe during that short period after
15  the fall of Bunia when we tried to work together with them. We wanted
16  them to become our member. So it is true during that period that was the
17 case.

18 PRESIDING JUDGE COTTE: (Interpretation) So this was after the

19 fall of Bunia, August 2002?

20 A. No, after the fall of Bunia on the 6th of March, 2003.

21 PRESIDING JUDGE COTTE: (Interpretation) So, to your knowledge,
22 Mathieu Ngudjolo became a member of the FNI as from March 2003?

23 A. Yes, your Honour, because it was at that time that we wanted to

24 begin working with them within the FNI movement.

25 PRESIDING JUDGE COTTE: (Interpretation) Very well.
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Court Officer, is Mr. Ngudjolo's screen working now? Very well.

Judge Van den Wyngaert wanted to ask a question but I will ask it
on her behalf because she has handed it over to me.

Now, when was Lubanga arrested by the Ugandans?

A. Lubanga was arrested by the Ugandans, if I'm not mistaken I
believe this was around June 2002. If not July then it would have been
June because he did not spend a lot of time in prison in Kinshasa.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor.
MR. MACDONALD: (Interpretation) Ibelieve the OTP -- the
Prosecution can accept an admission on that point. It was June 2002.

PRESIDING JUDGE COTTE: (Interpretation) Very well. June 2002.
Thank you, Mr. Witness. Before giving the floor to Professor Fof¢, the
Court Officer has informed me that the list of documents for which the
Prosecutor wanted EVD numbers has been clarified and that those numbers
can be assigned now.

Court Officer, if you can do so now, please.

MR. MACDONALD: (Interpretation) Just before the Court Officer
does that, I would like to add something to the last question by the
Judge. It is known that Mr. Lubanga was arrested twice and handed over
to the Congolese authorities in June -- in August -- in June 2002, and
there was also the other time when he was arrested and handed over to the
Uganda authorities in 2005. Those are two separate events.

PRESIDING JUDGE COTTE: (Interpretation) Very well. Let us
assign the EVD numbers.

Court Officer.
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1 COURT OFFICER: (Interpretation) Thank you, your Honour. The

2 last paragraph of page 622 of document DRC-D02-0001-0617 will bear the

3 reference number EVD-OTP-00257. Lines 3 to 6 of document

4 DRC-D02-0001-0617, page 631, will bear the reference EVD-OTP-00258. Line
5 171 on page 146, up until line 205 page 547 of document

6 DRC-OTP-1017-0541, will have the reference number EVD-OTP-00259. Line
7 248 on page 548 up until line 261 on page 549 of document

8 DRC-OTP-1017-0541 will have the reference number EVD-OTP-00260. Line 619
9 on page 522, up until line 654 on page 523 of document DRC-OTP-1017-0503,
10  will have the reference number EVD-OTP-00261. Line 341, 341, of page

11 582, up until line 380 of page 583 of document DRC-OTP-1017-0572, will

12 have the reference number EVD-OTP-00262.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

14  Court Officer.

15 Yes, Prosecution, are there any difficulty?

16 MR. MACDONALD: (Interpretation) My suggestion will perhaps be
17 somewhat unorthodox, but the Chamber has put a lot of questions to the

18 witness and in order for the Defence to have the last word, naturally

19  with the Chamber's leave, the Prosecution would like to put one or two

20 questions that relate to the last answers provided about

21 Mr. Mathieu Ngudjolo and his membership of the FNI. This is a subject

22 that was broached by the Chamber, and with your leave, I would like to

23 clarify the issue by putting an additional question, and then my

24  colleagues will naturally be the last to take the floor, with the

25 Chamber's leave, of course.
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1 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, it is

2 true that the Chamber has put a lot of questions to the witness, as

3 allowed for by the Statute. And as said at the beginning, given the

4 witness we have, such questions have been put. As a result, we have

5 touched on a certain number of issues that seemed important for the

6 determination of the truth. So do you see any obstacle to proceeding in

7  this manner? You will have the floor after the Prosecution.

8 MR. FOFE: (Interpretation) Yes, there is a major obstacle,

9 your Honour. We have to respect the Rules of Procedure, after all. One
10 shouldn't attempt to violate the Rules on every occasion, the rules that

11  have been established.

12 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, you can
13 state your position, but don't use such big words, please. I understand

14  your position. Please expose it but you don't have to use words such as
15 "transgression, violation," and so on and so forth. Let's be calm about

16  this.

17 MR. FOFE: (Interpretation) Thank you, your Honour. French is

18 not my mother tongue.

19 PRESIDING JUDGE COTTE: (Interpretation) You express yourself
20 very well and you are very capable of selecting the words that you use.

21 MR. FOFE: (Interpretation) French is not my mother tongue. I

22 do apologise. I wanted to say the following in addition to what I have

23 already stated: The Chamber has seen how long the cross-examination of
24  the Witness Floribert Ndjabu has taken by the Prosecution. We will make
25 arequest of the Chamber. We believe the Chamber will think about this
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1 itself. We want the same amount of time that the Prosecution had

2 cross-examine Floribert Ndjabu. I believe that the Prosecution has

3 broken the records for the duration, as far as cross-examination is

4  concerned. So the Prosecution has had sufficient amount of time to

5 cross-examine Mr. Floribert Ndjabu.

6 Let me point this out, your Honour: It has certainly put a lot

7  of questions to the witness, but you didn't introduce any new subject

8 matters in your questions. No new subjects were broached. These are

9 subjects that have been dealt with by the Prosecution in the

10  Prosecution's own manner in the course of its cross-examination. There's
11  nothing surprising that has arisen from the questions put at this point

12 in time, your Honour.

13 We, the Defence team, see no basis for the request made by the

14  Prosecution, above all because this isn't provided for by the Rules that

15 have been established in a neutral manner. I apologise for emphasising
16  this. Butit's like in a football match, your Honour, when the two teams
17  arein the field, it's not the time to modify the rules on penalties, on

18 distances from which the ball should be kicked, it's not the time to do

19 that. We're in the field and we have to follow the established rules.
20 Thank you, your Honour, and I do apologise once again for the rather
21 weighty words that I used. If that offended you, I apologise.
22 PRESIDING JUDGE COTTE: (Interpretation) You didn't offend
23 anyone, Professor, but we saw you starting out in a very dynamic way and
24 you used words that gave a certain tone to your intervention.
25 Mr. Hooper, what do you think about all of this?
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1 MR. HOOPER: Well, I suppose if we're going to adopt this

2 analogy, the Prosecution presumably considered they're in injury time at
3 the moment. But as far as I'm concerned, the questions, as I understand

4 it, Mr. MacDonald wants to pose are questions concerning Mr. Ngudjolo,
5 and therefore I'm sensitive as ever to the interests of my colleagues.

6 However, if the Court were minded to permit Mr. -- the Prosecution to

7  pose further questions, what I submit is either those questions, if they

8 be few, could be asked through the Chamber, through yourself,

9  Mr. President; alternatively, they can be posed by the Prosecution but in
10  a wholly neutral manner and not as part, as it were, of cross-examination
11  and not within the context of cross-examination but within the context of
12 supplementary questions seeking to elucidate some matter that's arisen.
13 PRESIDING JUDGE COTTE: (Interpretation) Very well. As far as
14  time used by the Prosecution for its cross-examination, Mr. Gilissen.

15 MR. GILISSEN: (Interpretation) Your Honour.

16 PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Gilissen.

17 MR. GILISSEN: (Interpretation) I'd like to take the floor.

18 PRESIDING JUDGE COTTE: (Interpretation) Please go ahead.

19 MR. GILISSEN: (Interpretation) French is my mother tongue,

20 your Honour. I believe that this debate is interesting. The

21 Legal Representatives want the same as all the parties in these

22 proceedings. To the extent it is possible, we want to know what the

23 reality was, and I'm sure that we would all appreciate the Chamber's

24 ruling. It's not a matter of knowing whether we're looking for the truth
25 today, but it's a matter of how we search for it. So Mr. Hooper's
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1 suggestion is excellent. Maitre Fofé wants to respect the rules. The

2 Prosecution has the legitimate desire to go a little further to obtain as

3 much information as possible, and all of this could be done under the

4  supervision of the Chamber. So we would like to know what the situation
5 is. I allowed myself to interrupt you, your Honour, but it's

6 exceptional.

7 PRESIDING JUDGE COTTE: (Interpretation) It's not that

8 exceptional, but it's useful. Does the other Legal Representative have

9 anything to add or do you agree with Mr. Gilissen?

10 MR. LUVENGIKA: (Interpretation) Yes, your Honour, I agree with
11 Mr. Gilissen, who informed me of this before taking the floor, informed

12 me of his position, so we agree on this.

13 PRESIDING JUDGE COTTE: (Interpretation) Very well. I will now
14 resume. As far as the time used by the Prosecution for the

15 cross-examination is concerned, the Court Officer naturally will inform

16  us of the exact amount of time used by the Prosecution. Let's, however,

17 not forget that the Prosecution had to cross-examine a witness who was

18 summoned by the Katanga Defence team and by the Ngudjolo Defence team.
19 So the Chamber asked the witness a lot of questions and the two Defence
20 teams asked the witness a lot of questions, and this could also explain

21  in the amount of time used by the Prosecution that has a certain amount

22 of time that they can use in an intelligent manner in order to defend its

23 case, if I may put it that way.

24 As far as Rule 140 is concerned, Professor Fofé, it's true that

25 Dbefore discussing the merits, the Chamber wanted to order the debates and
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1 they rendered a decision on that occasion. It was signed by the

2 President as provided for by Rule 140, but naturally this signature was
3 preceded by a consultation of the Bench. We tried to adhere to the rules
4  of organising the proceedings that were established in this decision. We
5 have already amended this -- these rules, on two or three occasions

6 because given the way the proceedings developed we didn't need or we
7 couldn't have a fixed rule. But Rule 140 allows the president to

8 organise and order the proceedings as he sees fit, and as prescribed for
9 by the Statute, the Chamber makes sure that the proceedings unfold in a
10  fair and diligent way. Fairness is something that one has in mind and
11  that you have constantly in mind.

12 It's true that the Chamber put numerous questions to

13 Floribert Ndjabu Ngabu. It is also true that these questions were put

14  after the cross-examination and not before. We have always allowed

15  ourselves to put questions when we thought it was the right time. It

16 was -- it's one of the prerogatives that the Chamber has and it's based
17  on the Statute. Therefore, given that we have dealt with numerous

18 subjects, it's reasonable for the Prosecution to be allowed to put one or
19  two questions.
20 But, Mr. Prosecutor, one or two questions at the most.
21 Mr. Hooper very wisely made a suggestion, and this suggestion seems wise
22 toustoo. Either put very neutral questions or put your question and
23  then the Chamber will take it up. We are now at a stage where we can't
24 re-open new debates, new subjects. This is a matter of clarification
25 now. And as a matter of elementary fairness, the Defence will be the
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1 Ilast to take the floor, Professor Fofé then Mr. Hooper, and I believe we

2 can then let the witness leave. Mr. MacDonald, please take the floor and
3 tell us what sort of clarifications you would like to obtain.

4 MR. MACDONALD: (Interpretation) Thank you, your Honour. I was
5 looking at the transcript, page 8, the French transcript, on the

6 witness's answers about the subject in question and in order to determine
7  the truth - this is our objective naturally --

8 PRESIDING JUDGE COTTE: (Interpretation) Let's move on to the

9 facts, to something more concrete.

10 Further Questioned by Mr. MacDonald:

11 Q. (Interpretation) You arrived in Bunia on the 18th of March,

12 Witness, and on that occasion, Mr. Ngudjolo allegedly stated that he was
13  the leader of the FNI; isn't that correct?

14 MR. HOOPER: I --

15 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper.

16 MR. HOOPER: (Previous translation continues) ... that question.

17  Itjust really drives a cart of horses or a cow and chariot, or whatever

18 the appropriate phrase that it may be, through really a matter of

19  principle here, which I thought had sort of been established and should
20 have been in my friend's mind and that is, it's not for him to put at

21  this stage direct and provocative questions. That was, in my submission,
22 improper at this stage.

23 PRESIDING JUDGE COTTE: (Interpretation) I agree with you,

24  Mr. Hooper.

25 Mr. Prosecutor, please be reasonable when putting these led
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questions to the witness, questions that you have been authorised to put.

MR. MACDONALD: (Interpretation)

Q. Witness, when you arrived in Bunia on the 18th of March, did
Mr. Ngudjolo make any claims with regard to the FNI and with regard to
the role that he played within the FNI? Do you remember that?
A. No, I don't remember anything of that sort.

MR. MACDONALD: (Interpretation) Your Honour, with your leave,
I'd like to draw your attention to the witness's statement. The Chamber
could put the question itself if it so wishes --

MR. HOOPER: (Previous translation continues) ... this is a
classic example where this is nothing to do with, really, a matter that
sprung from questions and issues raised by your Honour this morning.
This is something perhaps the Prosecution forgot to put. Thisisn'ta
sweeping-up time.

PRESIDING JUDGE COTTE: (Interpretation) It's true that we have
a narrow margin for manoeuvring and the Prosecution has to advance
carefully. Mr. Prosecutor, we're not showing documents, we're not going
back to evidence that was presented in the course of your
cross-examination. You should not be trying to put questions that
perhaps you were not able to put previously. We're now dealing with what
the witness said in response to the Chamber's questions, and the
objective is to obtain additional clarifications. But don't open up any
new debates because there will be no end to this exercise otherwise. If
you have a question, put it to the witness and then we'll have the

Defence's comments. I think you understand the Chamber's position. The
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best way to proceed is not to make the Defence rise and object
immediately.

MR. MACDONALD: (Interpretation) Could I have 15 seconds, a few
seconds, please?

PRESIDING JUDGE COTTE: (Interpretation) Yes.

(Prosecution counsel confer)

PRESIDING JUDGE COTTE: (Interpretation) Just one second,
please.

(Trial Chamber and Legal Officer confer)

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR. MACDONALD: (Interpretation) Yes, let's move on.

Q. Witness, I'm looking at your statement, page 8, line 9, that's
where it starts in the transcript, there was a question from the
President, "After the fall of Bunia in 2002," that's how it starts. You
said -- no.

You said:

"... after the fall of Bunia on March 6, 2003."

And then the Chamber said:

"As far as you know, Mr. Ngudjolo was a member of the FNI as of
March 2003?"

And you answered:

"Yes, your Honour, that is because at that point in time we
wanted to work together with them in the FNL."

So, Witness, could you explain what happened when you met

Mr. Ngudjolo in March 2003 in order to work with him. Describe, for the
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1 benefit of the Chamber, the context, how did that happen, what was said?
2 Explain this for the benefit of the Chamber.

3 PRESIDING JUDGE COTTE: (Interpretation) Witness, you can answer
4  this. This question relates to the question I put to you directly. If

5 you can provide any additional clarity, please do so.

6 THE WITNESS: (Interpretation) Yes, your Honour. I would say

7  the following to clarify the matter. Isaid yes, Mathieu Ngudjolo,

8 towards the end of March -- that was after the signing of the cessation

9 of hostilities agreement in Bunia, after that, yes, we did want to work

10  together with them. I can confirm that, but this didn't work out. So

11  thatis what I would very briefly add.

12 PRESIDING JUDGE COTTE: (Interpretation) Nothing else that you
13 could add about the subject?

14 THE WITNESS: (Interpretation) I could also perhaps say that

15 later - and I already said this - it was General Kisempia who was in

16  charge of everything else. I think that is something I have already

17  said. That would be the next logical step.

18 PRESIDING JUDGE COTTE: (Interpretation) Very well. I will now
19 give the floor to Professor Fofé, but before I do so, I would like to

20 provide you with a piece of information that concerns how you are using
21  your time and how the Chamber is using time. I had an exchange with
22 Madam Saracco and I was told that Witness 228 is ill. The doctor in the
23  Detention Unit is examining her (* as interpreted) and she cannot appear
24 today. We hope she will be here at the beginning of the afternoon on

25 Monday. In principle, that should be possible.
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Mr. Hooper, I'm sorry, because once again you're going to have to
postpone your examination-in-chief of Witness 228, but this is beyond our
control. So Witness 228 will not be appearing today, but apparently
Witness 228 will be here on Monday at the beginning of the afternoon. So
it's nothing serious, but the doctor has decided it's serious enough not
to allow her to come here -- not to allow the witness to come here today.
I'm sorry for you and for your Defence team, but we will be adjourning
after you now take the floor and the Court Officer has also told me that
the cross-examination conducted by the Prosecution lasted five hours and

57 minutes, five hours, 57 minutes, not six hours, and you could admire
this precision.

MR. MACDONALD: (Interpretation) I would like to say that it's
11 minutes more than 80 per cent of the time granted to the two accused.

PRESIDING JUDGE COTTE: (Interpretation) Professor MacDonald is
like a clock.

Maitre Kilenda or Professor Fofé?

MR. KILENDA: (Interpretation) It's usually Professor Fofé, but
I have a problem that I would like to inform you of. I didn't want to
interrupt you while you were putting your very interesting questions to
the witness for the purpose of determining the truth, but on page 5, line
8 to 11, having taken the floor after the witness's response you said, I
quote you:

"So, Witness, I understand that the Ugandan army played a role --
or, in any event, Ugandan officers played a role in the spreading of the

Hema and Lendu conflict from Kpandroma to Ituri."
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1 Kpandroma is in Ituri so you certainly wanted to say from

2 Kpandroma to Bunia. SoIjust wanted to inform you of this, your Honour.
3 PRESIDING JUDGE COTTE: (Interpretation) Maitre Kilenda, thank
4 you. It's very good to always be clear about these things. I'm not

5 sure -- I don't remember what the end of my sentence was, but I believe
6 that the transcript is reliable. I did want to say that the conflict

7  spread from Kpandroma to the rest of Ituri. Ituri is not a specific

8 place and we are all aware of that and have been aware of that for the

9 last 20 months, I think. So whoever has to take the floor now may do so.
10 I think it is Professor Fofé.

11 MR. FOFE: (Interpretation) Thank you very much indeed,

12 your Honour. Good morning, your Honours, ladies and gentlemen.

13 Further Questioned by Mr. Fofé:

14 Q. (Interpretation) Witness, good morning.

15 A. Good morning.

16 Q. Thave very few questions to ask you, but my questions are

17  designed to be as clear as possible so that you can give clear answers to
18 the Bench. We want everything to be crystal clear, in fact. Let me

19  start with your last answer to the Prosecutor's question. Just a point

20 of clarification. When you answered this question, you stated that the
21 meeting -- that your meeting with Mathieu Ngudjolo took place towards the
22 end of the month of March 2003 after the signature of the agreement on
23  the cease-fire or cessation of hostilities in Bunia. This is what you

24 said and this is what is written in the transcript page 19, line 22. So

25 the agreement on the cessation of hostilities in Bunia.
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My question is very simple. You are alluding to the agreement on
the cessation of hostilities which you signed on the 18th of March, 2003;
is that correct?
A. Yes, Mr. Fofé, that is correct.
Q. You talked about the attempt to work together and you said that
it didn't succeed, and you even repeated this several times. My question
concerns this detail: Who took the initiative of this attempt to bring

people to work together?

o o NN N g s~ WwN

A. The initiative taken to try and work with Mathieu Ngudjolo was
10  our own.

11 Q. When you say "we, we," do you mean you, yourself, personally or
12 were other people involved?

13 A. When I say "we," I mean myself and the other members of the FNI.
14 Q. Thank you very much. Let me now ask you two questions of

15 clarification. The first one is this: Between the 20th of

16 November, 2002 - this was a date when the FNI was created - and the
17 18th of March, 2003 - this was a date of the signature of the agreement
18  on the cessation of hostilities, did the FNI have any military wing?

19 A. From the 20th of November, 2002, through to the 18th of March,
20 2003, as I have already explained there wasn't any and it was only in

21 Bunia after the date of the 18th of March or at least the beginning of

22 the work of the CP], the pacification commission, that we tried to do

23  something.

24 Q. Thank you. Let me just ask another question. Between these two

25 dates, the 20th of November, 2002, and the 18th of March, 2003, did the
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FNI have any military personnel or soldiers fighting in Ituri?

A. In that period of time, so from the 20th of November, 2002,
through to the 18th of March, 2003, you will see that we did not have any
active soldiers fighting, and you can check this. When there was a
signature the others signed with the heads of the armies and we didn't.

Q. Thank you. Mr. Ndjabu, this has been clearly stated so let me

now move on to your meeting in Kampala with the Ntumba Luaba minister,

Page 22

the meeting which we talked about yesterday and which appeared in a video

excerpt. Do you remember this?

A. Yes, sir, I do.

Q. Good.

MR. FOFE: (Interpretation) This is EVD-OTP-00223. I believe
this is a correct reference.

Q. To start with, this meeting with Minister Ntumba Luaba, what was
the date of this meeting, please?

A. The meeting with the Minister Ntumba Luaba I think took place in
the period which tied in with the time when we left Bunia to go to
Kampala. If my memory serves me correctly, this must have been before
the beginning of the work of the CPI, unless I'm wrong.

Q. Was this before the 18th of March or after the 18th of March,

2003?

A. It could have been on or around the 18th of March. It's
difficult to remember precisely. It must have been before the departure
for the 18th of March, 2003, because I remember one specific event. My

guards landed at the airport.
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1 Q. Just by the way, was it indeed this minister who talked about the

2 Bogoro attack on Radio France Internationale? Was it the same minister,

3 Ntumba Luaba?

4 A. Yes, it was the same minister, Ntumba Luaba.

5 Q. Thank you. Mr. Ndjabu, you are here before the

6 International Criminal Court, so you must say the whole truth to the

7 Court so that the Judges can understand certain things. We have seen in

8  this video excerpt Mr. Pichou Iribi, who was presenting the position of

9 the FRPI in the field. Do you remember this?

10 A. Yes, sir, I do remember the video.

11 Q. Very good. When this meeting was taking place with Ntumba Luaba,
12 you, Mr. Ndjabu, you as president of the FNI, did you know or were you
13 acquainted with the position which Mr. Pichou Iribi was presenting in the
14  video?

15 A. When Pichou explained the different positions in the field, I

16 must say that I didn't know anything about what he was saying. And if we
17 had soldiers at the time, as I said just now, I would not have had an

18 escort of Ugandan soldiers.

19 Q. Let me ask you a few other questions on this point. At that

20 particular point during this meeting, what were your political

21 motivations? When you were meeting Minister Ntumba Luaba, what were your
22 political motivations?

23 A. When we met the minister for human rights, our motivation was to
24  see the Ituri pacification commission being set up and properly

25 implemented. AsIexplained, the UPC had, in fact, effectively been
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1 wiped out and it was time for the commission to be set up. This was our
prime objective.
Q. Very well. Now, if you can cast your mind back to this video
excerpt, you made a speech before the Minister Ntumba Luaba, and in that

speech you said, "Our forces," a direct quote here, "Our FRPI forces were

2

3

4

5

6 controlling Bunia."
7 Why did you say this?

8 A. Sir, I do remember that sentence and I remember it from the

9 video, and I thought I had explained this. We were born as a political

10 military movement, and therefore we had to always think in terms of using
11  the military or think in military terms. So looking forward in time we

12 thought back then that we could still try to do things. If you remember

13 with the FRPI in Beni, things didn't work out. Now with a new movement
14  and with the movement -- the meeting in Kampala, Dr. Adirodu didn't allow
15 wus to do anything. So the idea was now to try and perhaps get people on
16  our side. That was the main idea. This was something we wanted to do,
17  try and get people to get to Bunia.

18 Q. Allright. Thank you. Just to be clear, let me ask you a final

19  question. You say that the FRPI forces were occupying Bunia. Now, did
20 these forces act under your orders, you as president of the FNI?

21 A. The occupying force in Bunia at the time were not under my

22 orders, and we'd already had a discussion with this on this point with

23  Dr. Adirodu.

24 Q. Thank you. Mr. Floribert Ndjabu, you have spoken about the

25 UPC-RCD-Goma alliance which was supported by Uganda on the one hand, and
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on the other hand you've talked about the RCD-K/ML which was of the
Kinshasa government. Now, the Presiding Judge in this Chamber asked you
relevant questions about the land conflicts and the inter-ethnic
conflicts which had arisen in Ituri. The question I would like to ask is
this: Was the war which was taking place against the UPC in Ituri, was
it -- which took place in 2002/2003, was this war against the UPC in
Ituri part of the inter-ethnic conflict?

A. The context of this war, I believe, was not inter-ethnic, and
this can be proved by several points. There are agreements or were
agreements between the UPC and the RCD in Kampala. There were also
demands made which had nothing to do with land conflict or ethnic
problems. Therefore, the dispute between the UPC, RCD-K/ML, and so on,
the dispute concerned control of this territory. I've really explained
that before these -- before this conflict, the inter-ethnic conflicts
were managed by the spokesmen of each community and with the rebels in
the field. Now with the UPC, the RCD-K/ML, and the ex-government, this
was a different fight. People were not fighting for land. People were
not coming to fight for land in Ituri. That was not the point. They
simply wanted to recover control of Ituri. For Mbusa, he was stuck by --
between the RCD-Goma and with the -- between the MLC. For the
ex-government, they also wanted to put spokes in the wheels of the rebels
and they wanted to have a part of the land towards the east. This is
where the problems lay and this was basically the nature of this
conflict. The UPC often said to the ex-government and to Mbusa that they

should pull their soldiers out of Ituri, which, of course, they didn't
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1 do.
Q. Thank you. Now I will go into greater detail here, if you will.
Can you tell me if this war was led against the Hema ethnic group or
against the UPC as a political and military group?

A. Let's say that there was this conflict between the two major

2

3

4

5

6 groups, but it didn't necessarily include the Hemas. If you recall,

7  there were also Hemas in the RCD-K/ML, Tibasima Muhema Atenyi was one of
8 the vice-presidents of the RCD-K/ML. And now how could he agree to war

9 being waged against his own community? There were other Hema commanders
10 within the RCD-K/ML too. So you can see it's a very tricky situation and

11  the UPC, of course, has always been presented to public opinion as not

12 being Hema in any way, but that's not true; and the war was against the

13 UPC as a political and military structure and agreements were signed with

14 them and the Hema were not mentioned at all in these agreements. The

15 Hema were involved in these projects and they were also fighting.

16 Q. Thank you very much. Could you be a little more precise still on

17 afew points. On the 24th of February, 2003, there was the attack on

18 Bogoro. Was this an attack --

19 MR. MACDONALD: (Interpretation) Objection.
20 PRESIDING JUDGE COTTE: (Interpretation) Why?
21 MR. MACDONALD: (Interpretation) We're going beyond the scope of

22 the questioning of the Chamber. Questions are being asked that
23 Professor Fofé has had the opportunity to ask such a question in his
24 examination-in-chief. We have already talked about the Bogoro attack,

25 and I believe that the witness cannot provide any further answers to
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1 this.
PRESIDING JUDGE COTTE: (Interpretation) The Chamber does need
as much information as possible on this point. We'll see what the
witness has to say.

You may proceed, Professor Fofé.

2

3

4

5

6 MR. FOFE: (Interpretation) Thank you very much.

7 Q. Mr. Ndjabu, to be as precise as possible, the attack on Bogoro on
8  the 24th of February, 2003, can you tell me if this was an attack aimed

9 at the ethnic Hema group or was it aimed against the UPC as a political
10 and military group?

11 A. As far as I know, the UPC had taken up a major position in

12 Bogoro, the UPC of Thomas Lubanga. Of course Bogoro is situated in a
13 locality which is perhaps Hema, that is true, but there were other tribal
14  groups living there too. And at the time around the 24th of February,
15 2003, Bogoro was principally occupied by the UPC.

16 Q. Mr. Ndjabu, thank you very much. I have no more questions.

17  Thank you for these clarifications.

18 MR. FOFE: (Interpretation) Thank you to you, your Honour.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

20 Professor Fofé.

21 Mr. Hooper, you may now proceed for your final comments.

22 MR. GILISSEN: (Interpretation) Your Honour, before Mr. Hooper
23  starts, we were wondering if it was the right time to interject here but

24  in order to be loyal to the Defence - which, of course, has the last word

25 to say - we would like to suggest to the Chamber that they ask a question
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which is troubling us, and then, of course, the Chamber will tell us if
we can ask this question of you which you will then pass onto witness.
But if this is not the right time, then, of course, I will make this
submission later.

PRESIDING JUDGE COTTE: (Interpretation) No -- well,
undoubtedly, I would rather you had stood up before Professor Fofé had
spoken. I didn't allow you to speak because you didn't ask any
questions. The Chamber had agreed to this. Please tell us what question
is important to you but I will hand back to Professor Fofé afterwards.

MR. GILISSEN: (Interpretation) Yes, of course. In fact this
relates to an answer which Professor obtained in his questioning. And,
therefore, what I'm saying follows on from the hearing. I would like the
witness to explain something. He said that there were no soldiers of any
sort whatsoever between November 2002 and the 18th of March, 2003. Now,
this is a very interesting piece of information for us, but we don't
understand why then the claims were made concerning what was described as
a victory in Bogoro at the time.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, do you
understand the question or would you like the question to be rephrased?
THE WITNESS: (Interpretation) I think I have understood the

question. Otherwise we can correct things, but let me try and answer.
Of course in the period of time you quoted, from the 20th of November,
2002, through to the 18th of March, 2003, it's true that there were not
really any soldiers. And I have said that everything that was done was

in terms of looking forward to the future, but we ran into obstacles,
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stumbling blocks, straight away. And it was at that point that I said

that when the FRPI was set up -- I talked about the problems then and I
talked about the problems at the Kampala meeting when Dr. Adirodu had
imposed his will, and I explained, after watching the video which we were
shown yesterday -- I explain that what was said was really in the context
of looking forward to the future. Because in order to have this force or

to make sure that it was your own force, I, in my post, had to appoint by
decree, saying that, "This is our force, this is our leader," and this is

what I explained later on. I said that we never got to that stage

because, quite simply, things didn't come to fruition.

Now, on the point of why, if we didn't have any forces why did we
claim responsibility for the attack on Bogoro, and here let me try and
refresh your memory. Going back to what I said previously, not knowing
the truth, not knowing the origin of the attack of Bogoro, nevertheless I
said this because in the spatial-temporal context, space-time context
anything that could destroy the UPC was good for us and that was the
reason why I made this statement on RFI radio and I think that was not
the truth, but you know the rest. If I've understood your question
correctly, I think I have answered your question, sir.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Gilissen.

MR. GILISSEN: (Interpretation) Your Honour, I did not dare to
take the floor.

PRESIDING JUDGE COTTE: (Interpretation) A useful clarification
and then we go to Professor Fofé. Mr. --

MR. HOOPER: (Previous translation continues) ... interrupt --
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PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper.

MR. HOOPER: The Representatives chose not to ask any questions
earlier on, and I don't see how in those circumstances they have a right
of re-examination.

PRESIDING JUDGE COTTE: (Interpretation) The witness answered by
saying that, "I must have answered, counsel," and that is why I turn
towards Mr. Gilissen to ask whether he felt that his question had been
answered. So you had to be specific. I wanted to be specific.

Mr. Gilissen could have said, "I'm not satisfied." But my question was:
Do you think that the witness understood your question and did he answer?
That was my question.

MR. GILISSEN: (Interpretation) I say partially.

PRESIDING JUDGE COTTE: (Interpretation) Do not complicate the
task for us.

MR. GILISSEN: (Interpretation) I would have preferred to go
through the Chamber rather than question the witness myself because at
this point in time of the proceedings, I do not have the right to do so

and I fully understand.

PRESIDING JUDGE COTTE: (Interpretation) Very well. That is the
end of it.

And in any case, Professor Fofé, you have the floor right now.

MR. FOFE: (Interpretation) Thank you, your Honour. I will
seize the opportunity to point out that the question put by Mr. Gilissen
had been put to the witness already. We asked the witness that question.

Mr. Gilissen was not in the courtroom. I would like to refer you to
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1 transcript number 244.
PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, if that
is the case, then it is the President's memory which is faulty. We
should have remembered that the question was already asked, maybe not in

the same terms, I do not know. But let us not create a needless

questions before we hand over to Mr. Hooper?

2
3
4
5
6 incident. I promised to give you the floor. Do you have any last
7
8 MR. FOFE: (Interpretation) No, your Honour.

9

PRESIDING JUDGE COTTE: (Interpretation) Perfect.

10 Mr. Hooper, you can proceed.
11 MR. HOOPER: Yes. Thank you, your Honour.
12 Further Questioned by Mr. Hooper:

13 Q. Can I start really by going to the questions that you were asked
14  yesterday by the Judges and note that a particular objective in those

15  questions from what Mr. President said was the wish on the part of the
16 Chamber to establish a time-line for the events that you've related to
17 us, and I'm just hopeful that I can further assist, or rather, you can

18  further assist, I should say, in establishing, perhaps in simple terms,

19  what that time-line was.

20 And can [ start with this question: You said that you joined the

21 RCD at the outbreak of the rebellion. And I'm not seeking long and

22 detailed answers from you this morning, but if you can provide us with a
23  year and a date, in respect of any matters that we discuss, then that, I
24  think, will be helpful. So in respect of that, when did you join the

25 RCD?
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A. It was in 2000.
Q. And at that time, had the RCD already broken into different
factions - and we've heard of RCD-K/ML, RCD-Goma, and even further
factions, but those are the principal ones that we are concerned
with - at that time did you join a particular faction, as it were, of
what had been the RCD or did you join the RCD as it was originally
called?

A. Twas amember of the RCD-K. At the time it was called the
RCD-Kisangani, and at that time it was led by Professor Wamba dia Wamba.

Q. Now, we know and have heard that that itself had difficulties,
the RCD-K. What was the product of those difficulties, what happened?
Did it change its name? Were there different factions as a result, and
which did you join, or which did you, as it were, remain a member of,
whichever the position might have been?

A. After the internal difficulties, Wamba dia Wamba was overthrown
and it was Antipas (* phon) Mbusa Nyamwisi who became the president of
the RCD, but this time around the name changed to RCD-K/ML.

Q. Can you remember when that occurred?

A. This happened towards the end of the year 2000, and this is
because on the 15th of January, 2001, the two movements were -- formed an
alliance or merged. That is, the RCD-K/ML MLC and it became the FRC. So
Wamba dia Wamba was overthrown, as I have mentioned, and I believe it was
in January 2001.

Q. So one understands the FLC didn't survive but the RCD-K/ML

carried on; is that correct from what you've said before?
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1 A. The FLC did not survive for long. There was another split and
this happened during my absence. I was not there. At the time I was in
Kinshasa.

Q. And when you returned, what position, if any, did you have and in

2

3

4

5 which organisation?
6 A. When I returned from Kinshasa, I did not have any position. I

7 was simply a member of the RCD-K/ML, just an officer of the RCD-K/ML,
8 just like the others. I did not have any specific responsibilities after

9 my return from Kinshasa.

10 Q. And when was that?

11 A. Ireturned from Kinshasa at the beginning of the inter-Congolese
12 dialogue. Ino longer remember the precise date, but I remember at least
13  that it was two days after that dialogue started in Sun City.

14 Q. Allright. I'm not asking precise dates, but approximately when

15 was that by month, for example?

16 A. Ino longer remember the month, but it was still in the same

17  year. If Ilook at the passport that I was using at the time, I will be

18 able to find the date but I no longer remember the month.

19 Q. But are we still talking of 2001 or another year? And if we're

20 talking of 2001, is it early or mid-2001 approximately - can you help

21 us? - when you get back to Bunia?

22 A. Ibelieve I returned from Kinshasa around early 2002.

23 Q. Now, the date, the milestone date for us in this Court, in 2002

24  has been the fall of Lopondo in early August of 2002. In the months

25 preceding his fall, you've told us you were in Bunia, and as I understand
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1 it your function was essentially to organise the mail of the RCD-K/ML.

2 Is that a correct reflection of what you told us earlier this week; and

3 if not, can you correct it?

4 A. Ibelieve there is a slight confusion in your understanding

5 there. While I worked in the cabinet, I believe that was when

6 Wamba dia Wamba was still there. After I returned while Mbusa was the

7 leader, I did not have any specific duties until one or two before the

8 fall of Bunia. I did not have any specific responsibilities within the

9 RCD-K/ML movement.

10 Q. Thank you for clarifying that. And in those few months before

11  the fall of Bunia in August 2002, what were your duties?

12 A. During the months before the fall of Bunia, I was one of those

13 responsible for low-level intelligence. Since there was a situation of

14  insecurity, I had to try to collect information in the enemy sector and

15 forward it to Governor Molondo Lopondo, who at the time had been

16  appointed governor by Mbusa in Bunia.

17 Q. Allright. Now, can you help us as to this on this time-line:

18  When did the -- when and how on this time-line did the UPC evolve? You
19  mentioned it this morning in that context, but how did it evolve as a

20 force in relation to the fall of Lopondo in August of 2002?

21 A. Inrelation to the fall of Molondo, you should bear one thing in

22 mind. The UPC was also together with the RCD, and in the RCD of

23 Mbusa Nyamwisi, of course, Thomas Lubanga was the minister of defence.
24 And in order to better understand what happened in Bunia, when Lubanga
25 started appointing commanders, the Mbusa camp protested. And after they
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1 protested, that also created a split within the RCD-K/ML army, and it was
2 that group that we referred to as the mutineers who started to attack us

3 and tried to drive us out of Bunia. Those were the circumstances. It

4  was those rebels, mutineers, who later on joined the Lubanga camp and

5 became known as the UPC. That is how things evolved.

6 Q. And, as you've told us and as we've learnt from several witnesses

7 in this case, the UPC chases out Lopondo and the RCD-K/ML and its army,
8 the APC, in August of 2002. And you told us how you, yourself,

9 eventually left Bunia and went to Beni --

10 MR. MACDONALD: (Interpretation) I'm objecting, your Honour,
11 what is the question? Ibelieve that this is re-examination and that the

12 Chamber or the Judge asked several questions, but my learned friend is
13 using that opportunity to come back to other questions. The witness has
14  been testifying for four or five day. We remember the questions he was
15 asked.

16 PRESIDING JUDGE COTTE: (Interpretation) Very well. In your

17  effort to be clear about the time-line, there are indeed repeated

18 questions, questions that are repeated over and over again which might
19  complicate things a little bit. So please be careful, but for the time

20 being you can proceed.

21 MR. HOOPER:

22 Q. And I want to come to the meeting at the Casino Hotel you told us
23 about when the name "FRPI" was first introduced. And on the time-line in
24  terms of months, when do you say approximately that meeting was held?
25 MR. MACDONALD: (Interpretation) Another objection. My
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1 colleague asked questions in examination-in-chief. The Prosecution asked
2 questions about the time-line and then my learned colleague wants to ask
3 those questions again. It is not because the Prosecution asked questions

4  about that that the Defence would have to do so again.

5 PRESIDING JUDGE COTTE: (Interpretation) In your final remarks,
6 Mr. Hooper - which is taking a bit of time - I believe there is nothing

7 new about what he's doing. So let us allow him to ask questions to the

8 witness, who has given us important information that we will assess when
9 the time comes. So he should be allowed to continue.

10 Mr. Hooper, please.

11 MR. HOOPER:

12 Q. Just provide the date again - I'm not going to lead you on the

13 date which is why I'm asking you. What date approximately do you say
14  that meeting was, remind us?

15 A. Counsel, I no longer remember the precise date, but you can be

16  sure that it was certainly after my arrival in Beni.

17 Q. And you agreed with His Honour when you were asked questions
18 about this and gave your reply that in summary His Honour had said that
19  that meeting was a spontaneously constituted electoral body. Now, from
20 time to time, you used the word "intellectual, intellectuals," and you

21 did so again in respect of Bunia, for example, this morning and the

22 extension of the conflict to Bunia. What do you mean by "intellectuals"?
23 What is meant in the context of the Congo or in Ituri, particularly, of

24  the word "intellectual"? As I understand, it has perhaps a special

25 meaning or particular meaning.
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A. Counsel, generally speaking, an intellectual is considered to be
someone with a university degree. And, in essence, there may be also
people who have state diplomas who are accepted as intellectuals, but not
at the same level of -- as the others. But they are also intellectuals
at the lower level, but those who have university degrees usually
considered as intellectuals, people with first degrees and graduate
degrees.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, I believe
we are going to break here. You are going to continue with your final
questions after the break in -- at 11.30. We are going to conclude the
testimony of Mr. Floribert Ndjabu this morning. So please do not forget
that we also have to allow for a short time to allow him to greet
Mr. Katanga and Mr. Ngudjolo as planned; that will happen at the end.
But we have to adjourn at 1.00 p.m. because of an external event taking
place in the courtroom this afternoon. You don't intend to go beyond
1.00 p.m., Mr. Hooper?

MR. HOOPER: (Previous translation continues) ...

PRESIDING JUDGE COTTE: (Interpretation) Very well.

The witness can stay -- very briefly, please.

MR. MACDONALD: (Interpretation) We have to reflect on this, but
maybe after the re-examination of Mr. Hooper, we -- it concerns the
opportunity to begin the testimony of Witness 350 before the Easter
recess. I believe that this is something that did not happen in the
Prosecution case, so it is something to be looked into in the case of the

Defence. Regarding Witness D-165 who will come after 350, the
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1 Prosecution will have an oral application to make.
PRESIDING JUDGE COTTE: (Interpretation) Very well. If
Mr. Hooper concludes by noon, then we will have time for that. Regarding
Witness 350, you know as everyone else that we have difficulties and it

is -- there is a slight possibility that he may conclude his testimony by

the necessity for everyone to work as usefully as possible. So,

2
3
4
5
6 next Thursday, but we are going to decide on that while bearing in mind
7
8 Court Officer, Court Usher, please accompany the witness out.

9

Mr. Witness, you want to see your lawyer?

10 THE WITNESS: (Interpretation) Yes. I may be disturbing you too
11  much.
12 PRESIDING JUDGE COTTE: (Interpretation) Please, it is your

13  absolute right to do so and the Court Officer is going to notify your

14 lawyer and you will be able to meet with him.

15 THE WITNESS: (Interpretation) Thank you, your Honour.

16 PRESIDING JUDGE COTTE: (Interpretation) See you shortly,

17 Mr. Witness, Mr. Floribert Ndjabu Ngabu.

18 (The witness stands down)

19 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, at the
20 end of the hearing make sure that the arrangements are made for the

21  witness to thank the accused. Court is now suspended.

22 Recess taken at 11.02 a.m.
23 On resuming at 11.38 a.m.
24 (Open session)

25 COURT USHER: All rise.

Friday, 15 April 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-248-ENG ET WT 15-04-2011 39/66 PV T

Witness: Witness DRC-D02-P-0236/DRC-D03-P-0011 (Resumed) (Open Session) Page 39
Further Questioned by Mr. Hooper

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

The accused are present. We can therefore resume. Court Officer
and the usher, could you bring Mr. Floribert Ndjabu Ngabu back into the
courtroom, please. Thank you.

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Witness, can you hear
me?

THE WITNESS: (Interpretation) Yes, your Honour, I can hear you.

PRESIDING JUDGE COTTE: (Interpretation) So are you ready for
the completion of your testimony?

THE WITNESS: (Interpretation) Yes, your Honour, but I would
like to ask you for a piece of advice. It has to do with a concern of
mine. It's just a matter of advice.

PRESIDING JUDGE COTTE: (Interpretation) Perhaps we will let
Mr. Hooper conclude with his comments, his final comments, and then you
can tell us what you have in mind. Is that fine?

THE WITNESS: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) Please take the floor,
Mr. Hooper.

MR. HOOPER: Yes, thank you.

Q. So we were discussing -- or, we'd come to the Casino meeting
which you've told us about. I'm not going to go into that detail again,
but you've been asked about your relationship subsequently with the FRPI.
So can I ask you this: Following the Casino meeting, were you or were

you not a member of the FRP], as far as you were concerned?

Friday, 15 April 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-248-ENG ET WT 15-04-2011 40/66 PV T

Witness: Witness DRC-D02-P-0236/DRC-D03-P-0011 (Resumed) (Open Session) Page 40
Further Questioned by Mr. Hooper

1 A. After the Casino meeting, I left Beni and I was no longer a

2 member of the FRPI.

3 Q. Were you or were you not a member of the RCD-K/ML; and if you

4  were --

5 MR. MACDONALD: (Interpretation) Objection, your Honour.

6 PRESIDING JUDGE COTTE: (Interpretation) Yes.

7 MR. MACDONALD: (Interpretation) In spite of the fact that my

8 colleague is asking the questions again, this is a matter of re-direct.

9 So were you or were you not, in English, are leading questions and the

10 question is rather what is your status, what was your status, within the

11 RCD-K/ML? That should be the question.

12 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, please

13 proceed.

14 MR. HOOPER: Yes. Good question.

15 Q. What was your status?

16 A. AsIhave said, I was still a member of the RCD-K/ML while I was

17 in Beni.

18 Q. Did you remain a member of the RCD-K/ML? What was your status in
19 respect of it over the next months from then until -- well, until

20 whenever. What was your status?

21 A. As for my status when I left Beni I left. As far as my adherence

22 to the RCD-K/ML, or rather, membership to that group is concerned, I was
23 never deleted from the list of members. That wasn't the case at that

24 point in time until I became the member of the FNI. We were still with

25 them, because even the advisor of the President Mbusa, we were with him
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in Arua, although I was the president of the FNI. So as far as the
political issues concerned, as far as being a member of the RCD-K/ML is
concerned, my status as a member never changed at the time. I remained a
member.
Q. Now, we've heard from you - and I'm not going to go into it for

that reason again - the various comings and goings, Beni-Kpandroma,
Beni-Kpandroma with a meeting with Museveni in between. You've told us
all about that and you've also told us with specific dates about your
election to the presidency of the FNI and you've told us also about your
parting from Ituri to Arua at the end of 2002 into 2003 and your
remaining in Kampala in Uganda until you returned to Bunia on the
18th of March, 2003. So I needn't trouble you again this morning in
respect of that.

But I'd like to ask you something relating to the questions that
you've been asked, particularly by His Honour, relating to whether you
had an army, whether you -- when you began to arm your men. And you've
been asked questions also this morning by Professor Fofé in respect of
that. In particular, you were asked who -- whether you had any military
personnel between the 20th of November, 2002, and 18th of March, 2003,
fighting in Ituri. You replied to that in the negative.

Just to clarify the position, can I ask you this: When you came
to leave Kpandroma in December of 2002 from what you've told us with the
UPC advancing and the threat as you explained it from Uganda, were there
soldiers or militia in Kpandroma; and if so, what force, if any, did they

belong to?
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1 A. The force that was present was an RCD-K/ML force under the

2 command of Richard Moi.

3 Q. Now, you say that you had no men under arms as the FNI. What
4 weight, what teeth, if any, did you have then at the organisation at the

5 FNI?

6  A. Well, the FNI had a political impact first and foremost. I have

7 already said this. I have already said that we also had a political and

8 military role to play. But at that stage one went to negotiations, the

9 negotiations we were involved in were of purely political nature.

10 Q. Did you ever have or claim to have an army? And let me make that
11  clear, an FNI army.

12 A. As for an FNI army -- well, perhaps that's putting it a bit

13 strongly because the circumstances were such that it wasn't possible to
14  do this. If you've followed the chronology of events it wasn't really

15 possible for us to establish an army, in the strict sense of the term,

16  because you have seen that when there was this last attempt in relation
17  to Bunia and it didn't work, it wasn't successful, well the general then
18 arrived immediately and he said that all the men bearing weapons were
19 under his command as of that point in time. And as I have already said,
20 Ithen left and that was it. He started restructuring the forces that

21 were present in Bunia. He started managing them and after Kisempia --
22 well, he should be put this question. This is what I have already stated
23 on the first day.

24 Q. In answer to His Honour this morning, one of the last questions,
25 you said that -- in fact, I think it may have been not in response to
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His Honour, but in response to the Prosecution. You were being asked
about Mathieu Ngudjolo and you were asked to explain what had happened
when you met him in March of 2003, indeed it was Mr. MacDonald who posed
that question. And you said and it's my note not the transcript that
towards -- as far as Ngudjolo was concerned, towards the end of March
after the cessation of hostilities agreements, which you're reminded us
was the 18th of March:
"We wanted to work with them, and I could say later it was
Kisempia who was in charge of everything else."
What do you mean by "everything else," can you tell us, please?

A. After attempt and failure, Kisempia, the general, arrived in
Bunia and he told me he had already met Mathieu Ngudjolo in the morning
and that he was there on behalf of the president of the republic,
Joseph Kabila and that, as of that point in time, all the men who were in
Bunia, combatants and so on and so forth, would be under his command and
that is what he wanted to inform us of. And we thanked him and left the
hall once that had been said. So that's the situation. It was Kisempia
who remained or stayed on in Bunia, and I believe he restructured all of
those forces there, but as for the final result I'm not aware of it. So,
in brief, that would be the situation.

Q. Allright. And finally on this area, did you at any time, for
example, when demobilisation was taking place, did you ever -- at that
time did you have or ever claim to have an army?

A. At that stage, as I have already said, after Kisempia had left,

two or three months later all these troops with weapons were a bit loose
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1 and then we had to take control because the international community was
suggesting a different procedure to regroup them, to put them aside,
confine them, to disarm them, those who preferred to go to the army could

do so, those who wanted to leave the army could do so, those who wanted

2
3
4
5 toremain could. That is how after Kisempia was there we started working
6 to this effect because that would also contribute to peace, regrouping

7  them, disarming them, and we worked together with the international

8 community and that would only be beneficial for Ituri as a whole.

9 Q. Allright. Now, can I come to another subject. I want to take

10 you back to the video, the video of the people parading and the two

11  children. You may recall one in red -- a red top and the other in a

12 green top. You will recall that video, I'm sure. I don't need to play

13 it again.

14 My question is this, and I speak of the two children we saw: To

15  your knowledge, did either of those children ever carry weapons or

16  participate in battle, to your knowledge?

17 A. Sir, I have already said - I believe it was yesterday morning - I

18 have already spoken about the context at the time. And as a result of

19  the context, no one could have recruited them and have them fight. I

20 also said that at that stage one would hear suggestions for re-groupment,
21 other suggestions made by the international community. There was also
22  the multi-national force that could be heard, I think it was ARTEMIS, and
23  at that point in time there were no preparations for combat. And I have
24  said that in my residence we found them amongst others, and I said in the

25 evening, after we had left the journalists in question, in the evening a
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measure had been taken because it came to light that these two young boys
arrived there with the complicity of one of the guards who was there and

in the -- on the same evening the guard in question was driven away, but

he was unhappy about the fact. And, as a result, he joined another group

in the bush. And while we were travelling to Bunia -- from Kampala to
Bunia, this guard came to the residence that was attacked because he had
been driven away. He was driven away because he had brought the children
there. And the consequences were unfortunate for him. This is what I

can tell you about that at this point in time.

Q. Allright. Thank you. Now, a few days ago you were asked about
following proceedings on Radio Okapi and on television. You may recall
that. And my question is this: In respect of these proceedings in
Court, the trial, have you been able to follow that? And in particular,
have you been able to follow, for example, what is known as live
streaming, at least in English, that is the contemporaneous or near
contemporaneous continuous broadcast on computers? Have you had access
to any of that?

A. No. Inthe Makala prison in the central prison in Makala,
ordinary radios and television sets are allowed. When there are
proceedings here, for example, in The Hague, and there is a direct
transmission, RTNC, the national channel, broadcasts the proceedings.
This concerns all the territory so that people can follow the
proceedings. And when that is the case, we do follow them. But they
don't broadcast everything. There are broadcasts, but at some points in

time, they interrupt them and they continue with other programmes. They
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start showing other programmes. So that is the national channel
television. As far as radio is concerned, you just have a small radio
set and you can listen to Radio Okapi, and so on and so forth. So all
you have is audio, you can just listen. There are no computers. So
that's how it was. I don't even know how to use a computer, for example.
I'm not ashamed of saying that here. So these systems, this equipment,
it's not available in the prison. So we follow news by watching
television when information is broadcast or we listen to Radio Okapi.
These aren't ordinary radio transmissions that we follow, though.
Q. And finally I want to take you to some three documents. The

first one I want to take you to is EVD-DRC-OTP-00262. This is the
interview where you -- on the 18th of June, 2007, between you and
Nicolas Sebire and Christine Chung, for the Prosecution investigation --
and document is 30 pages long and contains, essentially, the account you
gave during the ten hours of interview you had with the Prosecution in
2007. This particular 30-page transcript, 31-page transcript contains
your account of your knowledge of the supply of weapons by EMOL

MR. HOOPER: Now, I don't know if we have a hard copy to make
this an easier exercise.

MR. MACDONALD: I object. I object.

MR. HOOPER: Before my friend makes an object --

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, what
would you like to say?

MR. MACDONALD: (Interpretation) Your Honour, I think we have to

be very careful. I understand that my colleague is wanting to go back
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over this conversation but we can't show the witness the document. The

witness is being called by Mr. Hooper and the Kilenda team; they are

entitled to ask questions such as: How did this happen? But we

cannot -- they cannot refresh somebody's memory without referring to the

decisions of ICC 5 (* as interpreted). We cannot show the document. Do

you recall what you said at the time, Judge, but the Prosecution couldn't

do this with Witness 250 or others subsequent to that, given the ruling

of the Chamber in the course of the re-examination of Witness 250.
PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, please do

not present the document. You can use it as a basis. You can use it as

a support for your questions and we are listening to you.

MR. HOOPER: Yes, obviously I can, as it were, step over the
formalities that have already been established in the evidence as to the
source of the document and its relevance. Let me just state in fact what
is essentially my application to the Bench and not a request for an
answer from the witness in respect of this document.

The document has now received an EVD number, DRC-OTP-00262. Now,
the Prosecutor put this document, or part of it, to the witness. His
essential reason for doing so -- the reason for doing so, I should say,
was to suggest inconsistency between what this witness had said to the
Prosecutor's investigators in 2007 and what he was saying in this Court.
Now, essentially, that inconsistency went to this that in his --

MR. MACDONALD: (Interpretation) The witness is present. May I
just remind you of this. Perhaps he should leave the courtroom.

MR. HOOPER: (Previous translation continues) ... just on that
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point, I think we're all aware the witness is present. And as I've said,
I'm not going to develop any question with the witness on this subject
whatsoever. This is an application to the Chamber in respect of this
document. So can Ijust pick up where I was interrupted.

The nature of the Prosecutor's use of this statement and the
questions he posed to this witness went to the issue of inconsistency,
and what that inconsistency amounted to was essentially that to the
Prosecutor in the interviews of 2007 in this document this witness had
not, as it were, stated that he, himself, had a positive role in respect
of these munitions and arms, but rather that he was just a passenger on
the plane where the arms happened to be; in other words, that when we saw
the Prosecutor, this witness didn't incriminate himself as much as he has
done in his evidence.

Now, when an issue of inconsistency is put to a witness, then
it's only fair to that witness that you the Judges can see the context in
which that inconsistency is said to take place. It's my submission that
when you look at these pages, and in particular from pages 9 through to
29, so 20 pages of questions and answers, what you see is a quite
remarkable consistency in the witness's account and for that --
(overlapping speakers).

MR. MACDONALD: (Interpretation) Your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, would
you please let Mr. Hooper continue. Please.

MR. HOOPER: Thank you. I'll just pick up where I was

interrupted. Yes.
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So the principle is that if inconsistency is alleged in this way
in respect of a document, really by reference to an isolated question or
answer, then I am able, I submit, to invite you the Judges to take note
of the entire context of the document, which we say is otherwise hugely
consistent with the account that this witness has given. It is quite
different to the example that the Prosecutor referred to in respect of
his witness, where you had a statement that was surprisingly inconsistent
with the witness's evidence. But in this case we've got a quite
different situation.

Soit's a question of fairness to the witness, and therefore to
the Defence and the accused, that the Prosecutor having asserted
inconsistency, that assertion can now be balanced by you having the
opportunity to view the rest of what the witness said --

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, I have the
feeling that your intervention is getting longer and longer and moving
further and further away from the kind of -- or, the line of questioning
you should be pursuing. If you have any further questions as part of
your final comments to ask, particularly on the statement made to the
OTP, then please do that. But we have not yet got to a stage where we
should be talking at length about the position of the Defence. We're
still at the standpoint or the position of questioning. We should
confine ourselves to this for the moment, and I think that your questions
should simply be based on the statement without necessarily having to
present it, provided that you want to present it. Page 49 of the

transcript, line 24, maybe this was not your intention, I don't know, but
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in any case, do please continue with your questions.
MR. HOOPER: I will, but just, if I may -- just to indicate what
I'm asking here, it's a submission to admit the totality of this
statement for the reasons I've already set before the Court and not just
have this document in evidence solely for reference to those lines that
were put to the Prosecutor -- put to the witness by the Prosecutor. And
I move on. I don't need a finding -- I don't need a finding today ...
(Trial Chamber confers)
MR. HOOPER: Yes, I don't seek a judgement today because I
appreciate that it's an issue that may need appropriate reflection. But
I -- I must raise it today. That's the problem. Thank you. So let me
move on to another matter.
Q. And that is -- again, I don't know if we have a hard copy. It's
a document that was put in your hands which you didn't recognise, and I
want to put it in your hands again for a further -- different purpose.
And this is EVD-OTP-00194. And I have a clean copy here for the witness
which he may find more convenient than looking at the screen. It's
unmarked.
And if you look at that, Mr. Witness, you will recall that this
was a document that was shown to you. It's dated the 7th of March, 2003,
and you will recall that in your evidence you were at that time in
Kampala --
PRESIDING JUDGE COTTE: (Interpretation) Could we have this on
the screen, please, Madam Court Officer.

COURT OFFICER: (Interpretation) You can press PC 1 to see this
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document.

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

Mr. Hooper, please continue. Do the accused gentlemen have this
document? Yes. We may continue.

MR. HOOPER: This is a public document, of course, and we can see
it runs to three pages.

Q. And you've looked at that document and you recall that you told
us you hadn't seen it before. Now, I want to ask you about this. On the
tirst page you can see at the top that the FNI is -- it's in French, but

there's a reference then made in the third line to Les Force de

Résistance Patriotiqgue, FRP, and we know that we've been otherwise been
dealing with the Force de Résistance Patriotique en Ituri, FRPI, and we

see that in brackets following that name, Force de Résistance

Patriotique, is FRP. If we go down to point 2 under paragraph I, we have
the FRP again referred to, and if we turn over the page to page 2, page 2
can be brought up, that's -- we can see at the paragraph marked II we can
see that again there's reference there twice to the FRP. And again at

the bottom of the page where it says three points, point 1 also refers to
the FRP.

Now, the first question I want to ask you is -- this document is
dated the 7th of March and I know you say you've not seen it, but my
first question is this: Do you know of any other document of the FNI
that refers to the FRP or the FRPI and is dated prior to the 7th of
March? Do you know of any other prior reference to any document produced

by your organisation, FRPI -- FNI, that refers to either FRP or FRPI
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before early March 2003?

A. To be absolutely honest, sir, as I've said, around that date --
the document is unknown to me. I don't -- I am not familiar with this
document. Even the sign FRP --

Q. Just listen to the question again because I'll come to the FRP

matter in a moment. The question is this -- you can see the date on this
document. We all know you don't know anything about the document, but my
question is this: Are you aware -- can you bring to mind now, at all,

any document of your group, the FNI, that refers to either the FRP or the

FRPI? Do you know of any document that predates March 2003 where they
make such a reference in a document?

A. Sir, as far as I know, I can't give you full answers because I
really have no idea. Before this we had been involved in the FIPI and
the dates around there were previous to March. I'm talking about
February, there was a trip to Kampala, of course, but I really don't
remember if there was a document which carried the logo of FNI, FRPI, I
don't remember.

Q. Let me come then to the FRP on this document. You don't know
anything about the document, but at any time did you or anyone in the FNI
ever discuss or suggest the existence of a force called FRP, omitting the
words "en Ituri"?

A. Sir, I don't want to repeat myself. We've already explained that
we had tried to look forward into the future and to come up with some
kind of alliance with the FRPI. But as far as the FRP is concerned, this

is something new and I don't want to talk about something which I have no
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knowledge of. That's not possible. I can't do that.
Q. Allright. Thank you very much. Now we can put that document

aside and I'll come finally to a document -- well, it's three documents
in a way, but I hope to be able to deal with it shortly. And the first
document is -- well, the three documents, I'll name them first and then
we can look at them one by one. The first document is, you may recall,
the handwritten document written by you. You were asked many questions
about this. You may recall you were asked about your interview in
respect of the document, an interview where you had stated or appeared to
have stated that you'd been assisted by Pichou in respect of this
document and also perhaps by others. And this is a document which is
headed -- we call it "Inquiétudes," and it's EVD-OTP-00253 there's a
subsequent or another document dated the same day. In fact, it's part of
the same document now, although it appears to be separate and apart, but
we've got one EVD number and that is the document that is headed -- or
has the subtitle "Quelques vérités." Then we come to the next document
this time divided into, you may recall, A and B with the EVD number
EVD-OTP-00233. So I would like to just briefly refer to those documents
as my final questions and hand you up the documents one by one, the
documents, as we discuss them. So the first document I would like handed
to you is EVD-OTP-00253. And as I say, that is --

PRESIDING JUDGE COTTE: (Interpretation) Could we have this up
on the screen, please.

MR. HOOPER: (Previous translation continues) ...

Q. To you so we are quite clear.
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PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, 253 is
apparently a confidential document which therefore requires us to bring
down the curtains behind the witness so that this document cannot be seen
by the witnesses. I'm referring to document 253 on the basis of what the
Court Officer says.

MR. HOOPER: (Previous translation continues) ... see why it is a
confidential document or I've forgotten the reason why. I'm sure
your Honour's absolutely right, but I think Mr. MacDonald is about to
assist.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Mr. Prosecutor,
could you remind us why this document is confidential. The problem is I
don't have it in hand and I cannot remember this document precisely. We
did -- well, we spent a lot of time on different documents.

MR. MACDONALD: (Interpretation) This is dated the 11th of
November 2006 and we're referring to a representative of
Human Rights Watch. This was in private session. This person's name
appears as it was noted down at the time by Mr. Hooper. This is on the
last page here in DRC-OTP-1008-0100, and the name was pronounced in
private session.

PRESIDING JUDGE COTTE: (Interpretation) Therefore, let's not
waste any more time on this point. We'll bring the curtains down behind
the witness.

And, Mr. Hooper, you may continue with your questioning on the
basis of this document. We're listening to you.

MR. HOOPER: Can I pass a copy. I've got one copy, I'm afraid,
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between three Judges but just so it assists in terms of this document.
PRESIDING JUDGE COTTE: (Interpretation) I want to inform the
public that this curtain will not be down forever and ever. It's only
down for a few minutes.
MR. HOOPER:

Q. And looking at the first page of that document which we see is
the one headed "Inquiétudes." If we look to the bottom, we see it's
signed by you and it's dated the 11th of November, 2006. And we turn
over and go to the second page, the back page of the document, where
you've signed it under the signature for the -- under the signature "pour
le FNI," you've signed it. And then we know that there's another date,
11th of November, 2006, and then we can see that it has been written --
it is written in French. It was written in the year of 2005 at the
prison central of Makala in Kinshasa.

So this is a document, can you remind us, that was written by
you, was it, in 2005; is that right or what's the position?

A. Well, I think I remember. I think I did write it in 2005.

Q. Allright. Now, if we look at the second part of the document,
as it were, the bit that it's joined to which has as the byline on its
fourth line, again written in manuscript "Quelques vérités," we can see
that also there we have your signature on each page and each page dated
the 11th of November, 2006. We go through the various pages and we see
the various references in the document, and we come to your final
signature on the 11th of November, and there's a line "le cadre de base,"

and then on the very last page - and this is what is being kept from the
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public eye and I won't mention the name, it reads in English -- at the
top it's got received from something in Bunia and then November the 3rd,
2006. And then beneath that it reads:

"I confirm that this copy of the letter was signed in my presence
by Floribert Ndjabu on the 11th of November, 2006, at Makala prison in
Kinshasa and it gives the name of the person who witnesses that little
statement.

Now, relating to that ten-page document, nine-page document, and
the first document you looked at, is all that in your handwriting and
written by you?

A. Yes, indeed, I handwrote this.

Q. Did anybody else write any part of it, as far as you can recall?

A. Sir, I've already answered. I made up this document. You see
the writing; it is my handwriting.

Q. Now, can we come to the other document which is, as we know,
exactly the same. But can we just consider that for a moment and that's
EVD -- we put this document away now. EVD-OTP-00233. And again let me
pass up a hard copy to you and we have copies for the Judges to remind
themselves of this as well.

PRESIDING JUDGE COTTE: (Interpretation) Please continue,
Mr. Hooper.
MR. HOOPER:

Q. And very briefly, if we look at this document -- if we look at

the bottom, it's clearly a photocopy of the document we've just seen, but

this one, if we look at the bottom, is signed on each page the 11th of
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June, 2007. And on each page at the bottom we also have your
signature --

MR. MACDONALD: It's not the 11th. It's the 18th of June --

MR. HOOPER: Sorry --

MR. MACDONALD: (Interpretation) The date is the 18th of June
and not the 11th, and it's also in the interview transcripts.

MR. HOOPER: Yes. Thank you for the --

MR. MACDONALD: (No interpretation)

MR. HOOPER: Maybe there was a translation error. The 18th of
June is clearly written on the bottom of each page, 2007, and as we know
that is the date of the interview with the Prosecutor. And "NS" that
appears there, I suggest, and I'm sure I see Mr. MacDonald anticipating
what I'm about to say and nodding in agreement, are the initials of
Nicolas Sebire, who was, of course, one of the -- I see Mr. MacDonald is
on his feet again.

MR. MACDONALD: (Interpretation) This is not contested,
your Honour. This is Annexes A and B during the interview of June 2007
with Mr. Ndjabu.

PRESIDING JUDGE COTTE: (Interpretation) That is correct, it was
on the 18th of June.

MR. MACDONALD: (Interpretation) The interview took two days,
17th and 18th of June, and we had them sealed for presentation here in
the courtroom.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

Mr. Hooper, please bear in mind that we have to close at
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1 1.00 p.m. and we need to make some announcements before.

2 MR. HOOPER: No, that is the point. I hadn't understood the

3 point to be made earlier just to clarify the provenance of these

4 documents. And those are all my questions of this witness. I have an

5 application, though, to make in respect of this document. Again, I don't

6 require it or seek a decision today or expect a decision today. This

7 is-- these documents are in manuscript. I'd ask that fair copies be

8 made -- typed copies, so that we all have typed copies and can clearly

9 read the contents without the distraction of having to read someone

10 else's handwriting and that translations be made from French into English
11  so that those of us who are Anglophone have the benefit of that. And I
12 also ask that the whole contents of this document be admitted and not

13 just the document as an object, but the contents as well on the basis of

14  the questions that the Prosecution have put at great length to this

15 witness and the relevance, therefore, of the contents to those questions.
16 Those are all the matters I seek to deal with with Mr. Ndjabu.

17 The only other matter that I'd wish to say to him, who's come here.

18 He's, as we know, started off not very well, has been a delightful

19  witness. I hope the Court has found him so, with great politeness to

20 even Mr. MacDonald. And I'd like to thank him for his efforts as a

21 witness and for coming here, particularly given the background, that we
22 know it to be, that Mr. Ndjabu's had to suffer over the past six years.

23  Thank you.

24 MR. MACDONALD: (Interpretation) Regarding the request to type
25 out the document, before you thank the witness, Mr. President.
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1 PRESIDING JUDGE COTTE: (Interpretation) I believe there were
2 two different issues raised by Mr. Hooper: To have the document typed
3 and translated into English; that is, the two documents 0233 and 0234. 1
4  donot believe there is any objection to that.

5 MR. MACDONALD: (Interpretation) Your Honour, what I would
6 propose with your leave is that the Prosecution can produce the typed

7  version that I can disclose or communicate to my learned friend; and

8 after that, then I would propose that the document be translated into

9 English. Ibelieve the contents are authentic. And I believe when the

10  Chamber accepted the bar table motion, it was for the content.

11 PRESIDING JUDGE COTTE: (Interpretation) I believe everybody
12 agrees with that? The Prosecution will be responsible for the typing the
13 document, then the Defence teams will, of course, cross-check, and then
14  the translation will be made by the Registry organs, which is neutral.

15  Are we agreed? But it seemed to me there was a second issue, Mr. Hooper,
16  related to the interview of the witness by the OTP in 2007. You said

17  that maybe about ten or so pages should be tendered into evidence. So
18  you said that your application is not urgent, but we would like you to
19  submit it in writing by 4.00 p.m. on Monday so that the other parties

20 should be able to react to that by next Friday, 4.00 p.m.

21 So let me summarise. Regarding the request to tender the

22 statement of the witness to the OTP, please submit a written filing by
23 4.00 p.m. on Monday. And then if the parties wish to react, they should
24 doso by next Friday, 4.00 p.m.. Are we agreed?

25 MR. HOOPER: Certainly. And Ijust say, very briefly, we have a
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1 translation but it's been done by the Defence. And so I feel that if

2 there are to be translations they should be done officially or they have,

3 perhaps, not (* indiscernible) value. It loses its value, but certainly

4 I'm happy to send our translation to the Registry if it helps.

5 PRESIDING JUDGE COTTE: (Interpretation) Very well. And I'm

6 sorry, it will not be Friday, which is a public holiday, but it will be

7  Thursday, next Thursday, by 4.00 p.m.

8 Mr. Witness, we are going to end here, but you expressed the

9 desire to say something to the Chamber. We will listen to you and we

10  will see whether we are able to give you an answer. Please proceed.

11 THE WITNESS: (Interpretation) Thank you.

12 Mr. President and distinguished Judges, I wanted to begin by

13 thanking the Presiding Judge for having thought about our situation in

14 the DRC. During a previous hearing and your contacts with the delegation
15 of Congo led by the minister of justice, to that effect my colleagues who

16  are still in prison in Kinshasa who are -- asked me to thank you and your
17  entire team for that.

18 My second point, Mr. President, is that personally I have a

19 problem and it is the problem linked to the issues of weapons smuggling.
20 There is an embargo against me and my entire family in that regard, and
21 that embargo as well as the freezing of my assets and other measures came
22 into being probably because I assisted the formal government to move

23  those weapons from Beni to the interior. Today that I have told the

24  Court where those weapons were from. Mr. President, I must tell you that
25 Ireally do not know why those measures against me are being taken or
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1 have been taken.

2 Before coming to testify here before this Court, the Registry

3 services had warned me that there was an embargo against me. That is why
4 I wanted to have your guidance on this issue.

5 The third point is that we are also suffering in detention. And

6 allow me to say that the Office of the Prosecutor of the ICC is usually

7 mentioned by the Congolese authorities because they're frequently saying

8 that the OTP is not sending them the information that they have requested
9 for the trials to proceed in the DRC. And on that issue, Mr. President,

10 I contacted the members of the delegation of the OTP and they also denied
11  everything by telling us that the various proceedings are different and

12 what is happening in Kinshasa, the case in Kinshasa, does not concern

13 them. And so, Mr. President, this puts us in a difficult situation and

14 we have the impression that the ICC is also violating the law, if you

15 allow me to say that, because they are saying that people should be

16 maintained in detention because the government is telling us that it is

17  them not the government.

18 PRESIDING JUDGE COTTE: (Interpretation) Very well, Mr. Witness.
19 I'wanted to interrupt you because you wanted to take the floor and I

20 allowed you. You're -- what you are saying is in the transcript. You

21  know that the DRC authorities authorised you to appear before this Court
22 and you have appeared before this Court, but this Court is not in a

23 position to give you any advice regarding the embargo placed on you by
24  you and your family. Maybe that could be done by others. Maybe you can
25 discuss that with the lawyer designated by the Registrar. Maybe it is a
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1 bit beyond his scope also, but he was appointed to give you advice during
2 your testimony, so on that point we can only refer you to your counsel.

3 Regarding the second point, I deliberately allowed you to express

4  yourself so that the OTP should hear what you are saying and draw the

5 conclusions that they feel have to be drawn from that and determine

6 whether maybe there could have been a misunderstanding, and they have
7 information that maybe you do not have and this could be sorted out. So
8 you have said what you wanted to say. We have listened to you. Itis

9 allin the transcript. And after Mr. Hooper, after Professor Fofé, the

10 Legal Representatives, and the OTP, I would like to thank you for having
11  travelled here and spent so much time in this Court to help us to better

12 understand through your answers, which constitute your personal point of
13 view, a certain number of issues. Because what we have to deal with here
14  is something that is quite complicated.

15 So thank you very much and we are going to separate shortly.

16 THE WITNESS: (Interpretation) It is up to me to thank you,

17 Mr. President.

18 PRESIDING JUDGE COTTE: (Interpretation) Thank you. The Court
19 really appreciated the quality of your answers and your patience.

20 So, Court Officer, Court Usher, please accompany the witness out

21  of the courtroom.

22 Thank you, security officers, for also assisting us throughout

23  this entire period.

24 (The witness withdrew)

25 PRESIDING JUDGE COTTE: (Interpretation) Before giving the floor
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1  to the Prosecutor for the announcement that he wants to make about

2 Witness 176, we would like to tell you that Witness 228 will, indeed, be

3 present on Monday, 2.30 p.m.. So the problems he had have been resolved
4 and we are satisfied.

5 The second information concerns an application sent to us on the

6 12th of April, 2011, number 2829, sent to us by the Defence of

7  Mathieu Ngudjolo, requesting from the Chamber leave to forward to

8 Dr. Fabrizi the reports issued by Dr. Baccard so that he should be able

9 to provide his own counter expertise which -- to which the Defence of

10 Mathieu Ngudjolo attaches great importance. We have received that

11  application from Mr. Kilenda, and we would like to ask whether there are
12 any observations at this time from the Prosecution or whether there are
13 observations or objections. And if you wish to do that, you have to do

14 so before 4.00 p.m. Monday 18th of April.

15 No observations? Mr. Prosecutor?

16 MR. MACDONALD: (Interpretation) I had an exchange with

17 Mr. Kilenda, and he has our e-mail which reflects the position of the

18  Prosecution.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you. I do not
20  think the Defence for Germain Katanga as any remarks to make?

21 Mr. Hooper? Very well.

22 What about the Legal Representatives? I believe there is no

23  problem.

24 So we will consider that we will not expect any reaction from the

25 parties and participants on this application, and we will, therefore,
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1 answer that application.

2 Mr. Prosecutor, regarding Witness 176.

3 MR. MACDONALD: (Interpretation) This morning I sent a request

4  for additional information to Mr. Hooper, and the information I want to

5 giveis not related to that e-mail. You will recall, Mr. President, that

6 in filing 2760 confidential annex 2, the summary, or what we refer to as

7  the themes on which the witness will testify, are listed. And at point 9

8 of that filing, page 7, there was some additional information that was

9 subsequently disclosed to the parties and participants in filing 2770

10 confidential also annex 1 and that information is at point 9 -- 7 where

11  there is the ethnic and ethnicity and current occupation of the witness.

12 PRESIDING JUDGE COTTE: (Interpretation) I didn't find the other
13  reference but I have located the page in filing 2770.

14 MR. MACDONALD: (Interpretation) Mr. Hooper announced that for
15  certain witnesses such as we have seen from the detained witnesses as

16 well as 02134 and 136, there were statements that were disclosed. But

17  regarding Witness 176 who has to be brought forward --

18 PRESIDING JUDGE COTTE: (Interpretation) As from the second of
19 May because there is a possibility that 350 will oblige us to postpone by
20 two days 176.

21 MR. MACDONALD: (Interpretation) The Prosecution was wondering
22 whether the Defence intends to disclose a written and signed statement of
23 the witness to the parties and participants and to the Chamber, and if

24  thatis not the case I will right now make a request for certain

25 clarifications because we believe that the summary is a bit too short.
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1 Will the witness testify, or rather, which witness -- which witnesses of
the Prosecution will the witness testify to, 287, 268, 166, 153 --
MR. HOOPER: But essentially here we are serving a statement. It

went yesterday for signature and we anticipate it will be signed, I hope,

2
3
4
5 today or tomorrow, and as soon as we get it, we will provide it to the
6 Prosecution.

7 MR. MACDONALD: (Interpretation) Under the circumstances it is a

8 pleasure for me to be interrupted by my learned friend.

9 PRESIDING JUDGE COTTE: (Interpretation) Very well. That is

10  appropriate, an appropriate interruption, because the Chamber wanted to
11  ascertain that your Defence complied with the provisions of Rule 70. And
12 anything that can be done in addition to that was left to the goodwill of

13 the Defence team. And apparently the Defence of Mr. Katanga has a lot of

14 goodwill, and if I understood you well a statement will be disclosed.

15 MR. MACDONALD: (Interpretation) Monday?
16 MR. HOOPER: (Microphone not activated)
17 PRESIDING JUDGE COTTE: (Interpretation) Very well, but do not

18 be too fussy -- maybe he should give it to you latest Thursday.

19 MR. MACDONALD: (Interpretation) You have indicated,

20 your Honour, that there will be a holiday as from Thursday evening. We
21 all need a breather, so I dare to hope that it will be as soon as

22 possible.

23 PRESIDING JUDGE COTTE: (Interpretation) The Prosecutor is

24  always a faithful representative when he wants to raise our hopes.

25 MR. LUVENGIKA: (Interpretation) I dare to hope that that
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1 disclosure will also concern the witness -- the Legal Representatives.
PRESIDING JUDGE COTTE: (Interpretation) I believe that that
applied to you in 236, 228, and 350, so you should not be excluded in

this case and this will allow you to prepare any possible questions.

2

3

4

5 Very well.
6 At the end of that long testimony of Floribert Ndjabu Ngabu, we

7 will meet again on Monday afternoon at 2.30, and we will have hearings
8 for the four first days of the week. Good afternoon, accused persons, we
9 will reconvene on Monday.

10 Court Officer, please do not forget to arrange for the witness to

11  thank the accused -- or rather, for the accused persons to thank the

12  witness.

13 The hearing ends at 12.55 p.m.
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