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1 International Criminal Court

2 Trial Chamber II - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Wednesday, 6 April 2011

10 The hearing starts at 2.33 p.m.

11 (Open session)

12 COURT USHER: Allrise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated. Good
15 afternoon, the accused. Good afternoon to everybody. It would seem that
16 you would like to take the floor, Mr. Luvengika, and then we shall bring
17  the witness in afterwards, unless you want to speak while he is here.

18  Well, in that case, let's bring him in.

19 Court Officer, Court Usher, would you please escort the witness

20 into the courtroom.

21 (The witness takes the stand)

22 PRESIDING JUDGE COTTE: (Interpretation) Good afternoon,

23 Mr. Ndjabu.

24 THE WITNESS: (Interpretation) Good afternoon, President.

25 PRESIDING JUDGE COTTE: (Interpretation) Are you well?
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1 THE WITNESS: (Interpretation) Yes, I am feeling fine.

PRESIDING JUDGE COTTE: (Interpretation) Very well then. We
shall resume our work. Before the Defence teams for Mr. Mathieu Ngudjolo
begins its examination, Mr. Luvengika, who is a representative for the
main group of victims, will be taking the floor.

We will listen to you now, Mr. Luvengika.

MR. LUVENGIKA: (Interpretation) Thank you, President, for

giving me this opportunity to take the floor. Good afternoon to all the

o o NN o g ks~ WwN

Judges. I would like to very briefly speak in connection with the e-mail
10  exchanges that took place this morning between the unit for the

11  protection of witnesses and victims concerning the protection measures
12 that had been sought by the team of Mr. Germain Katanga. I am very glad
13 to see the Chamber's reaction in response to this e-mail and I am going
14  to be talking about the ex parte character of the opinion. The Victims

15 and Witnesses Unit has expressed the wish to maintain the ex parte

16  character. What I wanted to point out here is that the witnesses,

17 DO02-176 (* as interpreted), this witness is relevant to the victims.

18 This witness -- well, the submissions we have received from the Defence
19  team in respect of this witness show that this witness will be

20 testifying -- expressing himself as a victim and talking about

21  participating victims. That is why we anticipate that we have a very

22 special interest in being acquainted with the content of this report that
23  the Victims and Witnesses Unit will be submitting to the Chamber. 1

24 don't think we need to say any more than that the interests of the

25 victims we represent would otherwise -- well, their interests would

Wednesday, 06 April 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-244-ENG CT WT 06-04-2011 3/68 PV T

Evidentiary Matters (Open Session) Page 3
1 otherwise not properly be defended.

2 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

3 Mr. Luvengika. When the Chamber does indeed receive the report sought
4  from the Victims and Witnesses Unit, we'll make an assessment about what
5 should be done. This is rather premature right now. We shall examine

6 that question once we get the report.

7 Prosecutor.

8 MR. MACDONALD: (Interpretation) Good morning -- good afternoon.
9 I'dlike to draw your attention to the fact that while I understand that

10 the witness might have to travel for a period of several weeks -- we're

11  in open session so I don't want to go into too many details. There has

12 to be a report on the -- that's going to be finalised on this person. We

13 hope that it will be finalised and handed over to the Defence teams

14 tomorrow. I wanted to inform the Chamber of that. Once that report has
15 been read in view of the connection between this witness and P-287 --

16  well, I think that the Katanga team might also need that information.

17 The Chamber noted in its e-mail that the certain dead-lines have to be

18 abided by, we have to work as quickly as possible, but things may change.
19  I'think it will be up to the Defence to see whether or not that witness

20 should be coming or not.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

22 Mr. Prosecutor. We are in open session but all of this is rather

23 mysterious. In any case, what we have is a request from the Defence of

24 Germain Katanga for the reasons that it gave in its filing, requesting

25 that Witness 176 (* as interpreted) should come earlier, in other words,
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after the three prisoner witnesses and before the witness that was
initially planed just after those three. We have received from the
Defence of Mathieu Ngudjolo a filing whereby there was no objection to
that, if I recollect. And from you, Mr. Prosecutor, we got a filing that
you also said you had no objection to that subject to certain other
information being given to you that you thought might be useful in
respect of the VWU and that is what we did. VWU has expressed itself
through an exchange of e-mails. Now, this related both to extending the
dead-line and to the ex parte nature of the report that it suggests it
should be submitting to us. We have just heard what Mr. Luvengika said,
you just said something yourself. So, we must first wait until the VWU
report is handed over to us and then we shall see whether the contents
should be brought to your attention. If that were not possible, then the
Chamber will itself assess, on the basis of what it already has, what it
should do, and we shall discuss this again at a later stage and perhaps
in the meantime all the other elements will have been clarified.

I think the team of Mathieu Ngudjolo will now take the floor with
Professor Fofé.

MR. FOFE: (Interpretation) Good afternoon, your Honours.

WITNESS: *WITNESS DRC-D03-P-0011 (Resumed)

(Witness answered through interpreter)

Questioned by Mr. Fofé:

Q. (Interpretation) Good afternoon, Floribert Ndjabu.
A. Good afternoon, sir.

Q. Asyou know, my name is Jean-Pierre Fofé. I am co-counsel in the
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Defence team for Mathieu Ngudjolo. My eminent colleague David Hooper
asked you a number of questions, and, of course, I will not be returning
to those questions. Today I will confine my questions to certain issues
of clarification so that the honourable Judges are in an even better
position to understand the facts that are submitted to their assessment.

Let me remind you that we both speak the same language and there
is the five-second rule that must be abided by. After I ask my question,
I would beg you to wait five seconds before you give your answer. I,
myself, will try and abide by that same rule. Each time you answer, I
shall wait five seconds before I ask another question.

Let's begin with the FNI. Mr. Floribert Ndjabu, who were the
founding members of the FNI?

A. AsIhave already said much earlier, the circumstances under
which the FNI was formed were such that most of the founding members
gathered together at Rethy and --

THE INTERPRETER: Another place the interpreter did not hear.
THE WITNESS: (Interpretation) We are talking here principally
about the following persons: The first, unfortunately it has passed
away, he was Papa Kwani and another founding member was Jérome Ndalo.
Now, to go on with the list, we also have Muka Safari. Now, if you want
me to give all of their names I can go on, but if you believe that those
three are enough I shall stop there.

Q. Ithink you can stop there. Mathieu Ngudjolo, was he with you

when the FNI was formed?

A. Mathieu Ngudjolo was not with us when the FNI was being formed.
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Q. Did you know Mathieu Ngudjolo in August of 2002?

A. Yes, Idid know Mathieu Ngudjolo in August 2002.

Q. What was Mathieu Ngudjolo doing in August 2002, if you know?

A. In August 2002, I was in the residential neighbourhood of Bunia,
which is called the subregion, sous région, and Mathieu Ngudjolo was
studying at the Bunia reference hospital, usually referred to as the
white hospital. That is where I got to know him because he dealt with
Dr. Adirodu amongst other people, and he indeed was my neighbour in that
neighbourhood. Very often, Mathieu Ngudjolo would go and treat people,

give people medical treatment in Zumbe. That is how I got to know him in
August 2002.

Q. Just for things to be perfectly clear, could you tell us what
ISTEM means? You mentioned ISTEM?

A. ISTEM means institute -- now I think I've made a mistake,
actually. It should have been ITEM, which means, which stands for,
institut technique médical, technical and medical institute.

Q. Thank you very much, Mr. Ndjabu. Do you see Mathieu Ngudjolo in
this courtroom?

A. Yes, sir, I do see him.

Q. Can you tell us who he is?

A. Yes, sir. Mathieu Ngudjolo is the person at the back there
wearing glasses sitting between -- or one of the guards. And on his
left, I see Germain Katanga. So he is sitting between Germain Katanga
and one of the guards.

Q. I'would like the person in question to stand up so things are
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1 perfectly clear. Is this Mathieu Ngudjolo?

2 A. Yes, indeed. That is Mathieu Ngudjolo.

3 Q. Thank you very much. You told us that the FNI meant Front des

4 Nationaliste Intégrationnistes. Could you tell us the reasons for this

5 name, why it was given this name, the quintessential reasons thereof.

6 A. Yes. When it was being formed at Rethy, the members in

7 attendance opted in favour of the word front, the F is for front, front.

8 And then they also used the word nationaliste, nationalist, and finally

9 intégrationnistes, integrationist. Now, that means that the movement was
10 one that brought together, in fact, all those who love their country and

11  the movement should belong to any Congolese. And that is why we used the
12 term "integrationist." That is the way in which the name was explained
13 on that day to the people in attendance.

14 Q. For what reason was this movement formed, created?

15 A. TIbelieve that at that time there was already a problem, a

16  political problem and a security problem, in Ituri. There was a movement
17  that existed, the UPC/RP, which was already active. Now, in view of the
18  fact that their aspirations or their political vision was not in any way

19 appreciated by others, it meant that people decided to set up this

20 movement and also for the purpose of helping the Kinshasa government and
21  the RCD-K/ML in their struggle and be able to regain control the whole of
22 the district of Ituri and take it away from Thomas Lubanga/UPC's hands.
23 Q. When it was formed in November 2002, what was the nature of the
24 FNI? What was its nature?

25 A. When it was formed in November 2002, its nature, its very nature,
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1 was political and military.

2 Q. And when it was formed, at the very moment it was formed in

3 November 2002, what was the structure of the FNI?

4 A. When it was formed, the FNI - as I already mentioned earlier - we

5 did not appoint anyone as president but other structures for

6 appointment -- well, we did that in Arua; i.e., when I proceeded with

7 making a number of appointments, it was then that we saw other structures
8 appearing, such as the general commission, the commission, and the

9 co-ordinations. That was how things went, in brief.

10 Q. Mr. Ndjabu, when it was formed in November 2002, did the FNI have
11  amilitary headquarters?

12 A. Asljustsaid, the very nature of the FNI was political and

13 military, but at that particular stage there were -- was still no

14  military headquarters or general staff in -- as such.

15 Q. So in November 2002 there was no military headquarters. And from
16 November 2002 to the 18th of March, 2003, did the FNI have military

17 headquarters? From November 2002 to the 18th of March, 2003, did the FNI
18 have military headquarters?

19 A. From November 2002 to the 18th of March, 2003, as you'll see, the

20 FNI did not yet have general military high command headquarters.

21 Q. During the same period, that is, from November 2002 to the

22 18th of March, 2003 -- let me repeat that. During the same period, from

23  November 2002 to the 18th of March, 2003, did the FNI -- was the FNI

24 sighted in Bunia?

25 A. Firstly, from November 2002 - and I had underscored this
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point - we were active more abroad and we went to Bunia on the
18th of March, 2003, for the signature of the agreement which you're
familiar with. And at that time there was still no FNI headquarters in
Bunia.
Q. Still so that -- to make sure that everything is perfectly clear.
So from November 2002 to the 18th of March, 2003, was the FNI present in
Zumbe?
A. At the same period, the FNI was not yet present in Zumbe.
Q. During the same period, from November 2002 to the 18th of
March, 2003, was Mathieu Ngudjolo the highest FNI commander in Zumbe?
A. The question's rather complex, but I think that the answer is no.
Q. Thank you very much.
(Defence counsel confer)
MR. FOFE: (Interpretation)

Q. Mr. Ndjabu, you've just told us you went back to Bunia on the
18th of March for the signature of the agreement which we are familiar
with, the cessation of hostilities agreement which we looked at
yesterday. At that meeting, did you make a statement?

A. On the 18th of March, 2003, when we arrived in Bunia, I do not
remember having made a statement. And I don't know how, in as far as
after the signature, we returned to Kampala.

Q. Thank you, Mr. Ndjabu. When the pacification committee of Ituri
began its work in Bunia, did you make a statement then?

A. Iremember in the French-speaking room in Bunia each group was

asked to make a statement, and our statement was made or read by
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Pichou Iribi.
Q. Can you remember the date of that?
A. Idon't remember the exact date, but what I do know is that it
was in April, towards the beginning of April.
Q. Thank you very much.
MR. FOFE: (Interpretation) With the authorisation of the
President --
MR. MACDONALD: (Interpretation) Objection.
PRESIDING JUDGE COTTE: (Interpretation) Yes, what are you
objecting to?

MR. MACDONALD: (Interpretation) We -- I think this is not the
right way to introduce a document in question if it is the opening
address I have no objection as such to this being admitted as evidence.
But if we're going to follow the rules laid down by this Court and when
the Prosecution was trying to do the same thing and the Defence
systematically objected, I think we must respect the rules and I would
state that Mr. -- Professor Fofé is not respecting the rules.

PRESIDING JUDGE COTTE: (Interpretation) I don't yet know what
Professor Fofé is intending to do, so it's rather difficult for me to
rule.

What did you intend to do, Professor Fofé?

MR. FOFE: (Interpretation) I wanted to give -- show the
witness a document following the questions I've just put about the
statement made on behalf of the FNI at the beginning of April during the

opening session of the committee for the pacification of Ituri.

Wednesday, 06 April 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-244-ENG CT WT 06-04-2011 11/68 PV T

Witness: Witness DRC-D03-P-0011 (Resumed) (Open Session) Page 11
Questioned by Mr. Fofé

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PRESIDING JUDGE COTTE: (Interpretation) Fine. Is this a
document that you informed us you would be using during your
cross-examination?

MR. FOFE: (Interpretation) Yes, precisely, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) In that case, the rules
have been respected. This is a document you have sent us which we should
all have. You must have sent it to us at a date which I cannot remember
but which I will find. This was the 25th of March, was it not?

MR. FOFE: (Interpretation) Yes, if I remember correctly,
your Honour, it is a document signed by the witness.

PRESIDING JUDGE COTTE: (Interpretation) I could give you -- 1
could give you the reference. It is document DRC-OTP-00093-039.

MR. MACDONALD: (Interpretation) Your Honour, the reply has just
been given but Professor Fofé never asked the question: Who drafted that
document, that opening speech, was it you? So on and so forth. What
does the document say? But there I understand -- and it's not because he
signed it that it should be shown to him. And I would refer once -- I
would refer the Chamber to the practice which has been followed since the
opening of this trial. But as I said, your Honour, we have no objections
as such to the use of this document, where we do have an objection about
the procedure followed in trying to introduce documents, and this becomes
relevant when the Defence objects to the list of documents which the
Prosecution wants to use for its cross-examination. And it is in that
context that I can give you some idea of the Prosecution's approach in

this context. So, your Honour, this is what I'd like to inform the
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1 Chamber of. I would like us to respect procedure when we show a

2 document.

3 MR. FOFE: (Interpretation) Your Honour, I must confess, I do

4 notunderstand the reaction of the Prosecution. Ireally do not

5 understand. Itis a document he is familiar with, it comes from the

6 Office of the Prosecutor. He knows full well that that document is

7 signed by the witness. From a methodological point of view, I don't

8 understand how one can proceed, how one can put questions on the document
9 until such time as the witness has seen the document and is known what is

10 atissue. How can I put questions to him until he has seen the document?

11 It would just be fiction.

12 PRESIDING JUDGE COTTE: (Interpretation) If I have understood

13 correctly, we are on a question of methodology which could be seen as

14 being a procedural issue. If I understand correctly, in the context of

15 your cross-examination you've asked the witness to state whether there

16 was -- whether a statement was made, and once you learned that a

17  statement was made -- but a statement was read or made by Pichou, you now
18 intend to present the document; is that correct?

19 MR. FOFE: (Interpretation) Yes, precisely, your Honour.

20 PRESIDING JUDGE COTTE: (Interpretation) Then you --if I've

21 understood the Prosecutor properly, you would have wanted the document to
22 be put -- to be shown before any questions were put?

23 MR. MACDONALD: (Interpretation) No, your Honour, the exact

24  opposite, the exact opposite.

25 PRESIDING JUDGE COTTE: (Interpretation) I can accept that from
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time to time there are cultural differences between civil law and common
law, but I think we must also be pragmatic and we should try to see
whether there are any major violations of -- by either party to the rules
which we have set ourselves. And at this stage in our debates, I do not
have the impression that Mathieu Ngudjolo's Defence team has committed
some irreparable error but I will listen to you briefly so that we can
move on.

MR. MACDONALD: (Interpretation) It's a matter of principle. As
I'have said, we have no objection even to the document being given a D
number. That is not what is at issue. There are rules which have been
laid down by this Chamber from the beginning of this trial. There is
nothing new here. And with all due respect to the Chamber and to my
colleagues, it is not a problem of culture. It is a very simple issue:
Who drafted that document? Before it's shown to the witness. If the
witness says: I did. Do you remember signing it? Yes, I remember.
Then he's shown it and he says it was Mr. Iribi who read it out. Where
was he when it was read out? There are preliminary questions which have
not been put. But as I said, it's a matter of principle on the
methodology as decided by this Chamber and as applied since the beginning
of the trial.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, you
stood up before Professor Fofé had even uttered a single word before you
knew that he was actually going to present that document. Perhaps he was
intending to present a different document. If he'd put the question to

the witness, the question as to whether there'd been a statement -- how

Wednesday, 06 April 2011 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-244-ENG CT WT 06-04-2011 14/68 PV T

Witness: Witness DRC-D03-P-0011 (Resumed) (Open Session) Page 14
Questioned by Mr. Fofé

O o NN N g B~ W N

N N N N N N R R R, o|m |, | )
O = W N = O VW 0o NN o O B WO PN = o

could we have understood that he was not going to be satisfied with that
reply and that he was going to present a document? I have great
difficulty in trying to anticipate the rules of people carrying out an
examination or cross-examination. Sometimes one can anticipate but, at
the end of the day, I see you have no objections. That is what is
essential.

Now, I, together with my honourable colleagues, I'm very, very
anxious to ensure that the procedure is respected and I don't see why the
Office of the Prosecutor is being -- could be considered to be

ill-treated here. I think perhaps you were a little too quick off the
mark, but let's try and carry on under the best possible conditions.
Will the Professor return to the bar and we will continue. And, please,
will you be very cautious, please will you be careful about the origin of
the document. If necessary, you should go back to the flood, to the --
and so that this document can be discussed under the proper conditions.

MR. FOFE: (Interpretation) Thank you, your Honour. With the
assistance of the Court Usher, I would like to give the witness -- could
you first show it to the President. Could -- this is a copy of the
document which could also be displayed on the screen.

PRESIDING JUDGE COTTE: (Interpretation) Yes, we will indeed
display it so that everyone can see it.

MR. FOFE: (Interpretation) It is a public document.

PRESIDING JUDGE COTTE: (Interpretation) So there is no problem
with this document. And I have finally found it in my -- among my

papers, having desperately looked for it when the Prosecutor was
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referring to it.
You may continue, Professor Fofé.
MR. FOFE: (Interpretation) Thank you, your Honour.
COURT OFFICER: PC 1 to see the document.
MR. FOFE: (Interpretation)
Q. Mr. Ndjabu, could you look carefully at this document and tell us
exactly what it is.
A. Yes. AsIsaid previously, it was the FNI statement,
declaration, as you will see in the title of the document at the opening
of the work of the committee for the pacification of Ituri in Bunia. And
I told you that this had been read out by Pichou Iribi and that was the
stage we had reached.

Q. On page 2, you will see the document was drawn up in Bunia on the
4th of April, 2003. And it has a signature. Is that indeed your
signature?

A. Yes, that is my signature, sir.

Q. Could you please look at the first page of that document, the
last paragraph. In that last paragraph, the conflicts in Ituri -- the
conflict in Ituri is described as complex conflict, a conflict having
several dimensions. This description of the conflict continues over to
page 2, the first paragraph of page 2. Is what is stated in this section
of the document, the description that the FNI gave of the conflict in
Ituri?

A. Tamnot in a position to comment on this document. As1I told

you previously, this statement was read out by Pichou Iribi and it was
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1 he, himself, who drafted this text. And I must confess that prior to the

2 reading of this statement which we have before us here, it had not been

3 given to me to read and -- because it was too late. It was presented to

4 me at the last minute for my signature. And go even further, when he

5 read the text in the meeting room, I was there present and at one stage

6 he became very emotional and I was unable to answer the question

7 addressed to me for me to continue to read the text. We had to wait for

8 Pichou to overcome his emotions and for him to come back and continue the
9 reading of the text. So I feel that even if the document does indeed

10 have my signature, I don't feel that I'm in a position to comment on the

11  content of that document. I think it would be unfair for me to do so; it

12 would not be appropriate.

13 Q. Thank you very much, Mr. Ndjabu.

14 MR. FOFE: (Interpretation) I would now ask the Court Usher

15 with the permission of the President to take that document away from you.
16 PRESIDING JUDGE COTTE: (Interpretation) Will the

17 Court Officer -- Court Usher please take that document back from the

18 witness's table.

19 MR. MACDONALD: (Interpretation) Is the Defence going to ask for
20 an EVD number? It was shown to the witness and it was shown. I think it
21 is appropriate that it be given an EVD number.

22 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, you've
23  been asked to take an initiative which perhaps you had intended to take.
24 Idon't know.

25 MR. FOFE: (Interpretation) Yes, indeed. I had intended to ask
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for an EVD number, but given the reply from the witness I was going to
refrain from doing that. But if the Office of the Prosecutor wants us to
ask for an EVD number, there is no problem and we would agree to an EVD
number being attributed to this document.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.
COURT OFFICER: (Interpretation) Thank you, your Honour. The
document DRC-OTP-0093-0039 will have the EVD number EVD-D03-00079 and
will be recorded as a public document.
PRESIDING JUDGE COTTE: (Interpretation) Thank you.

Professor Fofé, you may continue.

MR. FOFE: (Interpretation) Thank you, your Honour.

With your permission, your Honour, could the Court Officer give
the witness the item EVD-OTP-00230.

PRESIDING JUDGE COTTE: (Interpretation) Madam Court Officer.

MR. MACDONALD: (Interpretation) Your Honour, with your
permission -- now, I know I'm interrupting the procedure, I know I'm
slowing down the proceedings, but before showing an item I would maintain
that the need to be questions relating to it --

PRESIDING JUDGE COTTE: (Interpretation) Don't say the opposite
to what you've just said, Prosecutor. You've just accused -- you've just
criticised Professor Fofé for not -- for introducing the question.

MR. MACDONALD: (Interpretation) No, your Honour, it was the
exact opposite.

PRESIDING JUDGE COTTE: (Interpretation) We don't know the

nature of the item to be presented.
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1 MR. MACDONALD: (Interpretation) But before it be shown to the
2 witness, the party should be able to see it, comment on it, see what is

3 atstake.

4 PRESIDING JUDGE COTTE: (Interpretation) When that case, would
5 you kindly explain yourself more clearly and say clearly that you would
6 like Professor Fofé to state what is the item he intends to present and

7  to give the title of this item so that everyone can react, but please

8 don't stand up and say: In giving all this information he's already

9 influenced the witness.

10 JUDGE DIARRA: (Interpretation) The transcript is having some

11  difficulties.

12 PRESIDING JUDGE COTTE: (Interpretation) Well, I think the

13  transcript has to accept that there is sometimes a lively debate in a

14 Court. If the debate is totally neutral, it loses life. At times we

15 have to have a rather lively discussion. At times we speak more quickly
16  than others. So all our apologies to the court reporters, but we have to
17  accept the people who are party to the hearing sometimes do have to speak
18 rather quickly. That's the way itis. But having said that, we will

19 resume our debate.

20 Professor Fofé will now rise and will speak about the document he
21  wants to introduce. He will introduce that document and then he will
22 tell the witness what he wants from him.

23 MR. MACDONALD: (Interpretation) We have duly noted the EVD
24 number as well as the nature of the document. I will try to express

25 myself once again and to clarify our position.
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1 PRESIDING JUDGE COTTE: (Interpretation) That is important
because I do not remember such interruptions during the Prosecution case.
It seemed to me that things were much more leaner and simple.
MR. MACDONALD: (Interpretation) Maybe I should refer you to the

letter about SUP (* phon). That was the document that was being tendered

2

3

4

5

6 into evidence. What I would like to say, your Honour, is that the

7 document being referred to by the Defence is similar to a statement.

8 These are documents that were possibly drafted by the witness or not,

9 despite the fact that he signed the document. So I have to be clear.

10 Before a document is shown to the witness, even if that document comes
11  from the witness, we respectfully submit that preliminary questions

12 should be put to the witness so as to lay a foundation. Once that has

13 been done, then the witness can be given access to the document. And

14 more importantly, given that this document's written by the witness or
15 not are similar to a statement, the document cannot be given to the

16  witness so that he should refresh his memory and then answer the question
17  because this tarnishes the probative value of the answers of the witness
18 on this issue. So, in a nutshell, for the next document, questions

19  should be put before. Maybe the title should be given: Do you know this
20 document? Do you know who drafted it? What is the content? And so on.
21  But the document cannot be given to the witness and said: Look at it.

22 And then he looks at it and then he starts answering. It is the same

23  thing for the statements. We have set down very specific rules for

24  refreshing the witness's memory - and I'm referring here to your decision

25 number 1665 - that is our position. Questions have to be put to the
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witness to lay a factual foundation before the document is shown.
PRESIDING JUDGE COTTE: (Interpretation) Very well,
Mr. Prosecutor. All the rules that you have mentioned have not been
violated. You have to have some trust. Maybe there are some
contradictions between the document that related to Mr. Pichou and the
next document then Mr. Fofé is going to show us, which we simply do not
know yet.
So, Mr. Fofé, please refer yourself to the settled law in this
Court, to lay a foundation and introduce your document so that we should
ensure fairness in our proceedings.
MR. FOFE: (Interpretation) Thank you very much, your Honour.
I believe that the Chamber is fully aware that we fully comply with the
texts. On several occasions we have been the one to remind the parties
and participants to respect the instructions in your decision 1665, and I
do not believe that I have violated those provisions. I will continue to
ask my questions.

Q. Mr. Ndjabu, I'm sorry for those legal arguments. I hope they did
not distract you. Now, do you remember being detained in the Makala
prison, also known as the penitentiary and re-education centre of
Kinshasa? Do you recall having sent a memorandum to His Excellency, the
minister of justice and keeper of the seals?

A. Yes, counsel. Iremember that I also sent a memorandum, together
with the other detainees, to the minister of justice.

Q. Itisindeed that memo that was sent by you and the other

detainees. Do you remember approximately on which date that was?
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A. Idonot remember the specific date, but I believe that it must
have been in 2007.

Q. Do you remember with which of the co-detainees you signed that
memorandum?

A. Iremember that I signed it with Djokaba Lambi and
Germain Katanga. There was also Goda Sukpa, Philémon Manono,
George Masudi, Bahati Lema. Ibelieve that is all except -- or rather,
unless I have forgotten someone.

Q. Thank you very much, Mr. Ndjabu.

MR. FOFE: (Interpretation) Now with the leave of the President,
I would request that this document be displayed. We have a hard copy for
the witness. Itis EVD-OTP-00230. We have a hard copy.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer and
Court Usher, please hand over the hard copy and display the document on
the screens.

COURT OFFICER: (Interpretation) Please use the button PC 1 in
order to view that document.

MR. FOFE: (Interpretation) I believe it is a public document
because it had already been seen in public.

Q. Mr. Witness, please take a look at the document. Is it the
memorandum that you have just referred to?

A. Yes, counsel, that is indeed the memo.

Q. Can you see the name of the person that you forgot a short while
ago on the last page?

A. Ibelieve I forgot Mbodina Pichou.
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1 Q. That is correct. On the last page of that document there is the

2 conclusion, and on the first -- in the first paragraph, you mention the

3 complex nature of the Ituri conflict. Is this your understanding of the

4 conflict in Ituri that is summarised in that first paragraph of the

5 conclusion?

6 A. Thatis correct, counsel.

7 Q. Thank you very much, Mr. Ndjabu.

8 Let us now go back to the FNI. Did you have any Statute, that

9 s, in the FNI?

10 A. When the FNI was created, there was indeed a Statute.

11 Q. And when was that document adopted?

12 A. The Statute was adopted on the same day that the organisation was
13 founded.

14 Q. Did that Statute include all the names of the founding members of
15  the FNI?

16 A. The Statute included the names of those who were present. As I

17  was saying, the Statute did not include the names of everybody but those
18 who were present had approved the document.

19 Q. Did you at any one point have the Statute registered?

20 A. Inorder to have the document registered, I believe that would

21 have been at the time the FNI had to be transformed into a political

22 party. At that point, the Statute was indeed notarised and then the

23 usual procedure as provided for by Congolese law was followed.

24 Q. Do you remember approximately when you initiated the registration
25 of the Statute, which year?
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A. Idoremember that it was in 2005, February of 2005. That is
when we completed the formalities in the interior ministry. It was in
August of the same year that the Ministry of the Interior issued the
ministerial order.
MR. FOFE: (Interpretation) With the leave of the
Presiding Judge, I would like to ask the Court Officer to show the
witness document DRC-D03-0001-29 -- 0294.
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.
COURT OFFICER: (Interpretation) Please press PC 1 in order to
view the document.
MR. FOFE: (Interpretation) We have a hard copy for the
witness. Ibelieve that would be easier.
PRESIDING JUDGE COTTE: (Interpretation) Court Usher, please.
Can the accused persons see the document on their screens?
Mr. Ngudjolo. Very well.
MR. FOFE: (Interpretation)
Q. Mr. Witness, look through the document carefully and tell us what
it is.
A. Itis the Statute or constitution of our political party.
Q. Let me now refer you to the last two pages. It is indicated
there adopted in Bunia on the 16th of June, 2004, the founding members.
Is the list that we can see there a list of all the founding members of
the FNI?
A. That is correct, counsel.

Q. Idonot see Mathieu Ngudjolo's name on that list.
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1 A. Yes, Mathieu Ngudjolo's name is not on the list because he is a

2 soldier. Our country's laws prohibit soldiers from becoming members of a
3 political party.

4 Q. Mr. Ndjabu, what was the ideology of your party, the FNI?

5 A. AsTIhave told you before, the NFI was merely concerned with

6 nationalism, that is, working with Congolese people who loved their

7 country. At the political level, our intention was to fight to ensure

8 that everyone was integrated into the political system of the country.

9 It was our aim to fight for socio-economic change in the country, amongst
10 other things.

11 Q. Thank you very much, Mr. Ndjabu. In addition to the Statute, did
12 your party also have bylaws?

13 A. Yes, counsel, that was necessary for the party to be approved.

14 Q. When were those bylaws adopted?

15 A. Regarding both the Statute, the bylaws, and the manifesto, those

16  were prepared at the same time in Bunia, but I do not remember the date.
17 Q. Thank you very much.

18 MR. FOFE: (Interpretation) With the leave of the President, I

19  would request that document DRC-D03-0001-0301 should be shown to you. It
20 is also a public document and we have a hard copy for the witness.

21 PRESIDING JUDGE COTTE: (Interpretation) Very well.

22 Court Usher, please show the hard copy to the witness. And,

23 Court Officer, please display this document which has been brilliantly

24  introduced by Professor Fofé on the screens so that everyone should be
25 able to see it.
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MR. FOFE: (Interpretation)

Q. Mr. Witness, Mr. Ndjabu, please look at the document and tell us
what it is.

A. Yes, counsel, these are the bylaws of the FNI.

Q. Please go to pages 5, 6, and 7, and there you will see the date
and place where that document was issued as well as a list of the
founding members. Is everything in order?

A. Yes, everything is correct. Even if it is not possible to read
the other part, I can still see the signatures and the endings of the
names, so I believe it is the right document.

Q. Yes, it is true that some names are difficult to read, but is
this the same list of people that appears in the Statute? Can you look
through the list quickly and tell us whether it is the same list that is
included in the FNI Statute?

A. Yes, I believe they are the same names.

Q. Thank you very much.

PRESIDING JUDGE COTTE: (Interpretation) Did you have enough
time to go through the entire list, Mr. Witness? Please take two more
minutes.

THE WITNESS: (Interpretation) Yes, I believe it is the same
list.

MR. FOFE: (Interpretation)

Q. They are the same names?

A. Yes.

Q. Thank you very much, Mr. Ndjabu. Did the FNI have a seal?
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1 A. Yes. The FNI had a seal, but which later changed, that is, from

2 the one that you have on our letter-head. The inscription "political

3 military movement" was different. When it was a political military

4  organisation, the seal was different, and when we became a political

5 party, there was a change.

6 Q. Do you remember what was engraved on the FNI seal? If you cannot
7 do so, then it is not serious. But can you remember?

8 A. In the beginning, the motto must have been peace, equality, lebo

9 (* phon), if I'm not mistaken. When we were transformed into a political
10  party, "work," or "lebo," was replaced by "unity." I believe that is the

11  change that you can see on the letter-head and on the seal.

12 Q. Thank you.

13 MR. FOFE: (Interpretation) I'm going to ask for the leave of

14  the Presiding Judge to clarify a few minor points. Your Honour, can the
15 witness be shown document DRC-0093-033. It is also a public document and
16 itis on the same issue. DRC-0093-033, we have a hard copy to be given
17  to the witness and this relates to this particular issue.

18 PRESIDING JUDGE COTTE: (Interpretation) Mr. Usher.

19 Please proceed. So we're talking about the seal, that's all

20 we're talking about, not the content of the document; is that right?

21 Everyone can see the document with the seal on their screen, can
22 they?

23 Professor Fofé, please proceed.

24 MR. FOFE: (Interpretation)

25 Q. Witness, let me ask you to look at this document, in particular
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1 the seal that you can see. Now, is this the FNI seal on this document?
2 A. Yes, that indeed is the seal. I can see here that instead of

3 'unity," we see "labour." That was true at the time.

4 Q. Soin the former seal, instead of "unity," there was the word

5 ‘"labour"; is that right? Is that the only difference?

6 A. Yes, that's the only difference.

7 Q. Thank you very much. And to end with this series, you said

8 earlier on that once the Statute had been drafted, you carried out the

9 appropriate procedure so as to obtain the registration of the FNI as a
10 political party. Once those procedures had been made, what was the
11  document that you received that certified the existence of the FNI as a
12 political party?

13 A. First of all, after the payment you get a receipt. And once you
14  have that receipt, normally you will see the ministerial order, and that
15 isindeed what we were able to achieve. I think that the ministerial

16  order was issued, no doubt, in the month of August, perhaps the 20th, at
17  atime when I was still in prison.

18 Q. Thank you, Mr. Ndjabu. And at that time, if you recollect, who
19  was the minister for the interior? Who was the minister then?

20 A. At that time, Mohami -- Moami Triyeba (* as interpreted) -- well,
21  at that time Théophile Bemba, Professor Théophile Bemba was the minister.
22 Q. Thank you very much, Mr. Ndjabu.

23 MR. FOFE: (Interpretation) Mr. President, can you give me your
24 leave to present DRC-D030-0030 -- 001-292 (* as interpreted).

25 PRESIDING JUDGE COTTE: (Interpretation) If you have a hard
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copy, the usher will provide it to the witness.
Mr. Usher.
THE INTERPRETER: Interpreter's correction: The witness earlier
on said, "If I recollect correctly” rather than the fictional name that
the interpreter uttered.
MR. FOFE: (Interpretation)
Q. Mr. Ndjabu, look at this document, what is this document?

A. Thatis indeed the ministerial order that registers the existence
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of a political party.

10 Q. On page 2, we do indeed see the date you have just given us. So

11  you have a very good memory, the 20th of August, 2005, and

12 Théophile Bemba Fundu was indeed the minister of the interior.

13 Thank you very much, Mr. Ndjabu.

14 MR. FOFE: (Interpretation) Mr. President, before we go on,

15 perhaps we could have an EVD for these various documents, the Statute,
16  the bylaws, the letter with the seal, and the ministerial order.

17 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, let's

18 begin with the Statute, then the bylaws, in that order, if you please,

19 and then the document with the seal, is that right, and then the

20 ministerial order, four documents in other words.

21 MR. FOFE: (Interpretation) Exactly, Mr. President.

22 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, if

23 you've had time to assign numbers, we'll listen to you.

24 COURT OFFICER: (Interpretation) Yes, thank you, Mr. President.
25 Document DRC-D03-0001-0294 will be assigned the number EVD-D03-00080.
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Document DRC-D03-0001-0301 will be given EVD-D03-00081. Document
DRC-OTP-0093-0033 will be given the number EVD-D03-00082. Document
DRC-D03-0001-0292 will be given the number EVD-D03-00083. And all these
documents have been entered as public documents.
PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
Court Officer.
Professor, can you go on.
MR. FOFE: (Interpretation) Thank you, Mr. President.
Q. Mr. Ndjabu, I would like you to delve into your memory once
again. I hope you're not too tired. We are now going to try to clarify
a number of points concerning the UPC. You explained to us the way in
which the UPC had chased away the APC from Bunia; you explained that very
clearly. This is my question: When the UPC was born, what power was
supporting it, which power was supporting it?
A. As far as I know, sir, as far as my knowledge goes, the UPC
initially was formed as a political -- a purely political movement, and
that was around the year 2000, I believe. But they co-operated as allies
initially, first of all, with Uganda.
Q. Why did Uganda support it initially?
A. Uganda, for a given period of time in the history of what
happened in the Congo, would constantly change those that it supported.
And at a given point in time, Thomas Lubanga came out, emerged, and he,
no doubt, convinced the Ugandans of the foundation of what he wanted to
do with the UPC. That is the reason Uganda decided to give the

preference to this merger of all these movements, RCD --
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1 Wamba dia Wamba's RCD, the MLC, and also the UPC. And that is what made
2 Thomas Lubanga one of the deputary (* as interpreted) national

3 secretaries for sports and youth, if I recollect properly, in the large

4  group of Bemba, the FLC. And Uganda noted that the Congolese are

5 beginning to think things through properly at that time and separate them
6 rather -- and instead choose those who were -- who would do what they
7 wished. And that is why initially they supported the UPC, in the belief
8 that the UPC could, in fact, better handle their own interests in Ituri,

9 and, in the long term, that did not work out.

10 Q. Isitaccurate to say that when the UPC did avail itself of the

11  support of Uganda, the Ugandan army was present in the -- Ituri?

12 A. Yes, of course it was. The UPDF - in other words, the Ugandan
13 army - was still present in Ituri. There was a sector commander. A

14  sector is a bit larger and comprises several brigades in Bunia. There

15 were indeed the -- the Ugandan army was indeed present.

16 Q. In passing, let me mention something else. Could you explain to
17 us what means the Ugandan forces used to enter Ituri and were able to
18 reach Bunia? What were the means?

19 A. First of all, the Ugandans, or rather, the Ugandan army reached
20  Ituri in 1997 during the liberation war, I believe. And then because of
21  their disagreement with the deceased Congolese president, they

22 re-appeared in the wake of the various rebellions in the Orientale part,
23 and, in practice there, the Ugandans supported the rebellion. So the

24  first and the second time they always came to the Congo to support

25 rebellions against Kinshasa.
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1 Q. Fine. Another specific question and then I will go on with what

2 we were talking about earlier. When these Ugandan forces with withdrew
3 from Bunia, we all know that that was in May of 2003, what was the route
4  that they took when they left Bunia? Which road did the forces take when
5 they withdrew from Bunia and retreated going back to their homeland?

6 A. As far as I know, there were three movements. The first was done

7 by the Ugandan troops and they went using the road to Mahagi. The second
8 movement involved aircraft and, indeed, I took advantage of the very

9 next-to-last takeoff from Bunia airport. And the third movement took

10 place over Lake Albert; in other words, a group belonged to the Ugandan
11  army took that route so as to go back to Uganda. But officially that did

12 not happen on the same day. The troops that travelled over land did not
13 go back to Uganda on the claimed date, only the troops that were taken
14 back by airplane did go back to Uganda on the agreed date.

15 Q. Thank you and one last question about this: The troops that

16  travelled over Lake Albert coming from Bunia, which road did they take?
17 You talked about travelling over land. What was the road that they took?
18 A. The troops that travelled over Lake Albert took only one road,

19  the Bogoro road that goes to the lake.

20 Q. Thank you very much. So if I understood you correctly, they went
21  from Bunia, Bogoro, Kasenyi?

22 A. Yes, indeed, sir.

23 Q. Well, that ends that little aside.

24 Mr. Ndjabu, as a politician in Ituri, could you tell us for what

25 reasons the Ugandan forces -- or what reasons they claimed were those
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that justified their presence in Ituri.

A. Well, during the rebellion, they had reasons for supporting the
rebellion. But at one point in time, Uganda accused Ituri of sheltering
the rebels, and on that basis they said that they were threatened by
Congo. Consequently, they claimed that they should be present on
Congolese soil in Ituri specifically so as to be able to protect --
safe-guard their own security.

Q. And you as a politician, these reasons that were put forward by
the Ugandans, did you think that those were the only reasons that
justified their presence there as far as you knew, on the basis of what
you knew?

A. Officially, they claimed that there was insecurity due to what
was happening in the Congo, and, in fact, because they did have control
over the main roads in Ituri and they also had a massive military
presence, well that reason was -- just did not hold water. And, as far
as I knew, during our meeting with the Ugandan president, I understood
why they were present in the Congo. The officially presented reason,
i.e,, to fight the Ugandan rebels in Congolese territory, was totally
unjustified. In fact, their goals were quite different. When the
Ugandan president declared that the international community had asked him
to withdraw from the Congo, well that meant that its presence in Ituri or
in the Congo was known to the UN and to the entire international
community. And of course one should not forget that during the rebellion
there were some hidden factors.

Q. What were these hidden factors? We're going to have our break
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very soon so we have to deal with that first.

A. Well, Uganda derived -- got a lot of economic benefit, and I saw
Congolese people in Kampala that would never have any trouble with the
authorities even if they did have something not quite right, for the
simple reason that all the products, the commodities, basic commodities
such as soap, kerosene, notebooks, in other words, the commodities, came
from Uganda. And anything that you could get at a shop -- well, they
would take all that and sell it in Uganda and that was very beneficial to
Uganda. For instance, cafes in Uganda would serve drinks, would make
business thanks to the situation in Ituri. All of this was beneficial to
Uganda.

Q. Thank you. I think we are going to have a break now, so we shall

go on after that. So thank you very much.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Professor Fofé.

Witness, yes, indeed, we shall suspend the hearing for 30 minutes
and you will have an opportunity to rest. We shall resume at 5.00 p.m.

Mr. Usher, could you escort the witness out of the courtroom,
please.

(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) See you very soon.

So the hearing is suspended and we resume at 1700 hours.

Recess taken at 4.27 p.m.

On resuming at 5.03 p.m.

(Open session)
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1 PRESIDING JUDGE COTTE: (Interpretation) We will resume the

2 hearing. Please be seated.

3 Mr. Hooper, in the absence of the witness?

4 MR. HOOPER: Yes, I think it's more appropriate in the absence of

5 the witness, and it's a very short matter. You will recall yesterday

6 when Mr. Ndjabu came back to re-commence his testimony that he stated

7  that he had had received very little notice about giving evidence

8 yesterday. And I understand that the Chamber, in fact, called for a

9 report as to why that was. And my submission is that we should have

10  sight of the report, that is ex parte to the Defence of Germain Katanga

11  only, should have sight of the report. And it leads me to a wider issue

12 concerning correspondence and communication between the WVU and the
13 Chamber, and from time to time there may be such a communication between
14  WVU and you, the Judges, concerning our witnesses. And my submission is
15 that that correspondence, those communications, should be shown to us,
16  again ex parte, Defence for Germain Katanga only, as they concern our

17  witnesses and perhaps sometimes members of the team itself. And we

18  should be, I submit, in a position to respond to perhaps inaccuracies or

19  perhaps problems that may arise and that may be contained in the

20 communication between WVU and the Judges.

21 Now, I well appreciate there might, from time to time, be some

22 communication between you, the Judges, and WVU that is of such a

23  particular nature that it perhaps should not be shared with the Defence.

24 Idon't wish to broach that issue. That's a matter for the Judges --

25 your discretion. And I anticipate that that kind of communication would
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1 be very rare indeed, in any event. But for the general run of the mill

2 of communication between VWU and the Chamber, as I say, we submit that we
3 should be informed and, as it were, kept in the loop in respect of that

4  and it shouldn't be a private correspondence concerning our witnesses

5 with the Chamber alone.

6 So those are my two submissions.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
8 Unfortunately, you spoke before I had the transcript before me but it is

9 now coming back, but not in the form I want to have it. So if somebody

10 could help me to get it back into the normal format of the transcript.

11  The screen was black when I came in, so perhaps somebody could get my
12 screen working properly while I respond to Mr. Hooper.

13 On the first point, you remember that yesterday at the end of the

14 hearing, I deliberately said - and I don't have the transcript before

15 me - but I deliberately spoke to tell the witness before he left us that

16 we would see him today at 2.30 p.m., and I tried, with a little bit of

17 humour, that you are now duly informed the day before, the evening before
18 in due time, or some words to that effect. But I think, and I was trying

19  to remember, I think I did tell him that he had indeed been informed very
20 late yesterday. We have not received a report as such, but at the

21  beginning of the hearing yesterday afternoon there was an exchange of

22 e-malils, I think, between the Court official and her correspondent in the

23 Registry. The result of this - and I think I made a brief statement, we

24  would need to look at the transcript for yesterday - the result of this

25 isthat as far as I know the penitentiary unit where our three witnesses
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1 are detained, which is the unit for the Yugoslav detainees, received the

2 information relatively late to the effect that the witness would be

3 testifying on the same day. And this meant that they couldn't inform him

4  asrapidly as they ought to have. I don't know the exact link between

5 the medical information enabling the Registry to send the administrative

6 information on. I know we were informed at 1.00 p.m. on Monday that the
7  witness would be able to appear the following day and that we immediately
8 inquired what information you would receive. Until now, I believe the

9 witness, himself, was informed too late and obviously this should not

10 happen again, but we just have to include these three parameters. It's

11  not frequent that we have detainees testifying before the Court.

12 Fortunately, it is not frequent that the detained witnesses have,

13 in addition, medical problems which means that as on Wednesday, Thursday
14 and perhaps Saturday and Sunday, I don't know, the witness had to undergo
15 medical tests. And then there is also the fact that the detention area

16  is not where the two accused we have with us are detained, they're not in
17  the same place. So there was a delay. This did not enable our witness

18  to appear dressed as he would have wished. I tried to reassure him about
19  this yesterday and I hope I succeeded in doing so, and I think and I hope
20 that if there were to be difficulties because of an illness or for any
21  other reason that the witness would know in due time when he is to
22 appear. So I think you have the answer. There was no official report on
23 theissue.
24 As regards the second point, you must realise that each time we
25 have to correspond with the unit, sometimes urgent correspondence - not
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1 always urgent - but every time we have to correspond to get information

2 which is necessary for us to respond to a filing coming from the Office

3 of the Prosecutor or one of your two Defence teams or the

4 Legal Representatives, we ask ourselves if we use e-mail who the mail

5 should be copied to because we want to be entirely transparent. And I've
6 understood that in some cases you have the impression that one should not
7  copy the e-mail to so many people. We will pay due attention to this so

8 that you do not have the impression that what ought to be ex parte is

9 being disseminated too broadly. The Chamber has heard what you have just
10  said and if it is necessary to improve our practice, we will do so. And

11  above all, I would take the time tomorrow to re-read your statement once
12 I've received the transcript. I had some problems in actually hearing

13 it, although it's quite clear, but I couldn't read it at the same time.

14 Mr. Hooper.

15 MR. HOOPER: Thank you very much. And may I emphasis I'm not
16  looking here to blame anyone for what happened yesterday. I must

17 emphasise that. There were -- obviously it became a relatively complex

18 situation. The reason I've pursued it, as it were, is that it may be

19  that that kind of situation be avoided in the future and that it may

20 require a review, perhaps, on the part of the Registry - I don't

21  know - as to how to avoid that. I mean, one way might be to have a

22 dedicated member of WVU in respect of each detainee. But whatever it is,
23 there needs to be a point of liaison established between the prisoner and
24  the Court, a point of liaison who is fully informed and who can carry

25 those messages.
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1 And the second matter is [ appreciate your transcript wasn't up

2 and working. It wasn'tjust a question or a question necessarily of too

3 wide a mailing list; it was more a question of not so much communications
4 between you and WVU, but so much as communications by WVU to you, the
5 Judges, concerning our witnesses. And it's that area that I'd request

6 that the Court perhaps be, as I know it is, attentive generally to

7 transparency -- perhaps could reflect on what I submit is the position,

8 and that is that the Defence should be fully informed of matters that are

9 stated by VWU, for example, to you, the Judges. Because it might be with
10  the best will in the world that certain facts or views or opinions

11  touching on our witnesses, or, indeed, on us the team, may not be right

12 and they may be things that we should have the opportunity to correct if
13 that be the case.

14 Thank you very much.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
16 I will re-read everything tomorrow, but before the witness comes back

17 in -- in fact, now I've just lost the whole of the transcript. My screen

18 suddenly went blank. It has just appeared, re-appeared on my screen, but
19 itis essential that I have equipment that works all the time; otherwise,

20 you're going to have a President who will be very annoyed.

21 So, Madam Court official, the -- I have the transcript back, but

22 there is no -- the cursor is not moving, it's blocked.

23 I'm asking the Court Usher to try to enable me to use this screen

24 properly. It's not moving and I need the transcript. Itis on the

25 screen but it is frozen. One cannot get it -- one cannot scroll up.
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Right. Could the Court Usher please bring the witness in. I am
very sorry for the delay that I have caused. I will inform the Assembly
of States Parties of the vital need when recruiting Judges to ensure that
they know more about IT than they do about law.

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, can you
hear me?

THE WITNESS: (Interpretation) Yes, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Very good. In that

case, we can now resume with the cross-examination by the Defence team of

Mathieu Ngudjolo.
Professor, you have the floor.
MR. FOFE: (Interpretation) Thank you, your Honour.

Q. Mr. Ndjabu, can we continue?

A. Yes, counsel.

Q. Thank you very much. Previously we were talking about the
presence of Ugandan forces in Ituri. We will soon be completing this
subject. Did you personally denounce the occupation of Ituri by the
Ugandan army?

A. Ipersonally did not have an opportunity to denounce them
personally, no, except in I think it was 2001 while I was in Kinshasa
during a meeting, an intercommunity meeting organised by the government,
I'had stated my position on the Ugandan occupation. That was all. But
after that, not at all.

Q. Allright. Do you remember having written a document relating to
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the concerns about the security management of Ituri after the

pacification commission, we're talking about after the pacification
commission, a document entitled, Concerns about Security Management of
Ituri after the Pacification Commission. Do you remember that?

A. Ithink such a document does exist.

Q. Do you know who that document was addressed to?

A. Idonot know who the document was addressed to, but I'm sure it
could have -- it could be addressed to either -- either to MONUC or
possibly to the Congolese government.

Q. Allright.

MR. FOFE: (Interpretation) Mr. President, could you authorise
me to present to the witness item DRC-OTP-0093-0037.
PRESIDING JUDGE COTTE: (Interpretation) Madam Court Officer,
Mr. Court Usher, if the -- if you have a hard copy for the witness.
COURT OFFICER: (Interpretation) Professor Fofé, what is the --
MR. FOFE: (Interpretation) It is a public document.

Q. Mr. Ndjabu, have you looked at this document, do you recognise
it?

A. Yes, counsel, I do recognise this document.

Q. This letter was sent to His Excellency the Secretary-General of
the United Nations in New York on the 28th of March, 2003; is that
correct?

A. Yes, thatis correct.

Q. And did you, yourself, sign this letter if you look on page 2,

page 2 of this document, is that correct?
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A. Yes, that is my signature, that is correct.

Q. And in that letter you denounce the presence of the Ugandan army
in the first paragraph on page 1 -- no, in fact, in this second paragraph
on page 1. And in the third paragraph you refer to the sponsorship of
the UPC by Rwanda; is that correct?

A. Yes, that is indeed correct.

Q. Before I continue, Mr. Witness, Mr. Ndjabu, was the agreement
between the UPC and Uganda, did that agreement continue through to
March 2003?

A. The agreement between the UPC and Uganda no longer existed at
that time.

Q. In that case how do you explain that at that time there was no
longer any understanding between the UPC and Uganda?

A. Firstly, Uganda had not really accepted the fact that the UPC had
turned away from Uganda and had taken Rwanda as their ally through the
RCD-Goma. And that being the case, Uganda always suspected Rwanda of

supporting the Ugandan rebels present in the Congo; and for Uganda, the
fact that the UPC had taken as their ally Rwanda was a cause of concern,
and that led Uganda to leave Ituri.

Q. That UPC/RCD-Goma alliance which was supported by Rwanda, was it
welcome to the Kinshasa government?

A. Absolutely not. As you are aware, the UPC was already opposed to
the Kinshasa government and ever since the month of September, if I'm not
mistaken, the UPC had requested in vain that the Kinshasa government

should withdraw its troops from Beni and that the RCD-K/ML should also
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withdraw its troops from the other localities in Ituri. That is why the
sponsorship of the UPC by Rwanda was really not acceptable to Kinshasa.

I personally had evidence of that because there was a day at the

Grand Hotel in Kinshasa when we happened to be together with Lubanga
around the swimming pool. That created a lot of difficulties for me with

our ally, and I was actually threatened simply for having been in the
company of Lubanga while sunning ourselves. So when Uganda learned -- or
rather, when Kinshasa learned that the UPC had formed another alliance
with Rwanda, it was of great concern to them.

Q. Regarding the RCD-K/ML, you have said that Beni was the
stronghold of the RCD-K/ML. Now, what were the alliances that this
organisation joined to fight against the UPC?

A. Asyou know, counsel, the RCD-K/ML found itselves in difficulties
during the political negotiations in Sun City. They decided to initiate
a rapprochement with Kinshasa, and, in turn, Kinshasa would use the space
occupied by that organisation as a base to reconquer the territory of
Ituri. So this is how come the alliance of RCD-K/ML with Kinshasa came
into being. We should also not forget the alliance between the RCD-K/ML
and Uganda; that continued.

Q. At the military level, what was the impact of that alliance
between the RCD-K/ML and the Kinshasa government?

A. Kinshasa moved its base to Beni and set up the EMOI headquarters
or military command there. It was more reassuring for Kinshasa. And as
I have already stated before, one of EMOI's objectives was to train other

groups and integrate them into the army. So this is how come in Beni,
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1 not far away from the centre, there was a training centre which was

2 supervised by EMOI. Iam not able to remember the name, but as soon as I
3 remember it I will tell you.

4 Q. Thank you, Mr. Ndjabu.

5 MR. FOFE: (Interpretation) Before I proceed and before I

6 forget, your Honour, can we have an EVD number for document

7 DRC-OTP-0093-0037.

8 PRESIDING JUDGE COTTE: (Interpretation) Very well.

9 Court Officer, document 0093-0037, that is the concerns, should

10  be given an EVD number.

11 COURT OFFICER: (Interpretation) Thank you, your Honour. That
12 document will bear the reference EVD-D03-00084. It will be filed as a

13 public document.

14 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

15  Court Officer.

16 Please proceed, Professor Fofé.

17 MR. FOFE: (Interpretation) Much obliged, your Honour.

18 Q. Mr. Ndjabu, you have spoken at length about EMOI, but we will

19  limit ourselves to a few questions of clarification so as to better

20 understand the situation. Which were the operations carried out by EMOI
21  in Ituri?

22 A. Before answering that question, I have just remembered the name
23  of the training centre. It was the Mangangu centre, the Mangangu centre.
24 It was not far away from Beni, and that is where some officers who were
25 instructors carried out military training and the officers were from
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1 Kinshasa and they trained some soldiers in Beni.

2 And now to come back to your question about the EMOI activities

3 inIturi

4 Q. Yes. I'was talking specifically about the operations that were

5 carried out by EMOI in Ituri.

6 A. Earlier on, I gave you one example of military operations, such

7  as the reinforcements that we provided to go and attack and reconquer

8 Mahagi and Aru. There were large-scale operations that were carried out
9 in order to supply weapons and ammunition to Mongbwalu. Furthermore,
10  there were other military operations on the road from Beni to Bunia, and
11  this involved, amongst other locations, Komanda, Irumu, and at one point
12 even up to Chai in the north-west of Bunia. So those were a few of the

13 operations that were carried out by EMOI at the military level, always

14  with the purpose of neutralising the UPC and regained control.

15 (Defence counsel confer)

16 MR. FOFE: (Interpretation)

17 Q. Thank you, Mr. Ndjabu. Now, do you remember having drafted or
18 participated in the drafting of a document entitled "A Few Truths about
19  the Involvements or Implications in the Ituri Tragedy," and that document
20 was addressed to the Prosecutor of the International Criminal Court?

21 A. Yes, counsel, I remember that document very well.

22 Q. Can you remember specifically when that document was prepared, on
23 which date?

24 A. Counsel, it was possibly in 2007. As for the precise date, I no

25 longer remember, but I believe it was in 2007.
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Q. Very well. Before we ask for the document to be shown, can you
tell us the circumstances under which you had to prepare that document?

A. That document was prepared while we were in prison. We are
usually characterised as criminals and our reputation had been tarnished.
And considering that I had not found any other means to express myself,
it was important for us to tell the Prosecutor of the
International Criminal Court about the situation and ask him whether
within the context of his investigations he would be able to understand
certain things. Our bosses, that is, the Kinshasa government and
specifically President Kabila, had us arrested and we have not received
any justice. We have not been tried, and that is why I seized that
opportunity to explain to the Prosecutor. That is how we came about
preparing that document.

Q. Thank you very much. Now, regarding the Bogoro attack --

MR. MACDONALD: (Interpretation) Objection, your Honour. I
would like that exceptionally the witness should be stood down because we
are venturing into dangerous territory here because it involves the very
essence of the file and testimony of Mr. Ndjabu. So I hope -- I was
asking that this debate should take place in the absence of the witness.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, are you
referring to what the witness has just said?

MR. MACDONALD: (Interpretation) No, I'm referring to what has
just been said and I know what is coming because reference is being made
to a document with an EVD number. I cannot go into the details in the

presence of the witness because I want to explain to the Chamber
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1 precisely where the Defence is going. They cannot be leading. They have
2 just mentioned certain names. They have tried once before and they have
3 just mentioned Bogoro. I wanted to describe and explain the

4 circumstances of that letter before we reach a conclusion, and for that

5 the witness needs to leave the courtroom.

6 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, did you
7 intend to move into another line of questioning, that is, the Bogoro

8 Dbattle; or is that simply related to what you were talking about? Are

9 you moving on to something else or do we need to have the witness go out
10  of the courtroom?

11 MR. FOFE: (Interpretation) Your Honour, I think it is not

12 necessary to have the witness leave the courtroom at this time because

13 I'mnot yet about to show him the document. I want to ask him questions
14  about the Bogoro attack. He spoke about that yesterday. Mr. Hooper

15 asked him a question on that yesterday, so this is not a new element.

16  I'm not the one introducing it. And this is the very matter of which the

17 Chamber is seized. So I wanted to ask him some preliminary questions
18 before going on to the document, and if we need to have a debate on the
19  document and we can postpone that discussion and allow me to ask my
20 series of questions to the witness before the document is shown to him.
21 PRESIDING JUDGE COTTE: (Interpretation) Very well. So you can
22 ask your questions about the Bogoro attack and then we will continue.
23 MR. FOFE: (Interpretation) Thank you, Mr. President.
24 Q. Mr. Ndjabu, what was the role played by EMOI in the Bogoro attack
25  of the 24th of February, 2003?
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MR. MACDONALD: (Interpretation) Your Honour, that is a leading
question.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, did EMOI
play a role in the Bogoro attack, to your knowledge?

THE WITNESS: (Interpretation) I believe the answer is yes,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, please
proceed.

MR. FOFE: (Interpretation) Thank you, Mr. President.

Q. Mr. Witness, what was the role played by EMOI in the Bogoro
attack of the 24th of February, 2003?

A. In my humble opinion, I have already explained that the main
objective of EMOI was to reconquer the entire territory of Ituri. And in
order to achieve that aim, certain resources were made available. Now,
Bogoro is located inside Ituri district which was the main target of
EMOI. Consequently, according to me, EMOI was indeed involved in the
Bogoro attack.

(Defence counsel confer)
MR. FOFE: (Interpretation)

Q. Mr. Ndjabu, do you know on which date EMOI was transferred to
Bunia?

A. Regarding the date on which EMOI was transferred to Bunia, I'm
not in a position to tell you precisely. But I think that after
General Kisempia, who had been dispatched to Bunia, other EMOI officers

did indeed come to Bunia. For example, there was Colonel Ekuba whom I
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1 met in Bunia in 2004.
Q. Thank you very much, Mr. Ndjabu. I will move on to something
else and ask you a few questions on another structure known as FIPI. To

begin with, can you remind us of the date of creation of FIPI?

2
3
4
5 A. Asyou know, counsel, FIPI did not survive the activities of its
6 members. I do not remember the specific date but I believe it was in

7  March 2003. It must have been on the 5th -- or between the 5th, 7th, or

8 8th. In any case, it was in early March.

9 Q. And where was this?

10 A. The information meeting about that platform took place in Kampala
11  at the Exotic Inn Hotel.

12 Q. Who convened this meeting which took place at the

13 Exotic Inn Hotel in Kampala?

14 A. The idea of setting up a platform had been suggested to us, I

15 believe, by Chef Kahwa.

16 Q. Thank you, Mr. Ndjabu. I will continue with a few points of

17  clarification related to the Kinshasa and Dar es Salaam meetings. You

18 have already testified at length about those meetings and I simply wanted
19  to seek some clarification. Regarding Dar es Salaam, you told us about

20 an unofficial meeting that took place in Dar es Salaam, I believe, on the

21  9th of February, 2003, with President Joseph Kabila, on an unofficial

22 meeting. Do you remember speaking about that, Mr. Ndjabu?

23 A. Yes, counsel.

24 Q. Thank you very much. Where, specifically, did that unofficial

25 meeting with President Joseph Kabila take place?
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A. We were all lodged at the Golden Tulip Hotel, including
President Kabila and the Ugandan president. The unofficial meeting that
you referred to took place in the same hotel, the only difference being
that that meeting took place in the president's room.

Q. And this meeting that took place in the president's room, at
whose initiative was it organised?

A. During the official meeting, President Kabila had said that it
would be preferable for us to have discussions about certain internal
issues, i.e., Congolese problems, separately; and for that purpose, he
invited us to come to his room. That was how we did that, we went to his
room.

Q. Now, when you say you that went to his room, you, yourself, were
with who for your part?

A. IfIrecollect, Dar es Salaam I -- well, for our part I was
alone, alone on behalf of the FNI, and the meeting was attended by at
least three people, me for the FNI; Chief Kahwa for PUSIC; and then
Thomas Unencan for the FPDC.

Q. Just before we go on, could you give us the ethnic groups to
which these three people belonged to, the ones you just mentioned.

A. Tam Lendu, Chief Kahwa is Hema, Thomas Unencan is Aru.

Q. Thank you, Mr. Ndjabu. So when you reached
Mr. Joseph Kabila's -- or, President Kabila's room, on the part of
Joseph Kabila, who was there, who attended this meeting in the room?

PRESIDING JUDGE COTTE: (Interpretation) You're quite sure that

all of this was not dealt with yesterday, the people who attended this
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informal or unofficial meeting? It seems to me that the witness had
given answers yesterday about the people who attended. Perhaps you want
some details. I will let you go on, but be careful not to repeat what
was already done. This may be the case, unless you are seeking
additional information.
MR. FOFE: (Interpretation) Thank you, your Honour. Indeed
there are some details that perhaps did not come out of yesterday's
proceedings.

Q. This was my question, MR. Ndjabu: On behalf of
Professor Joseph Kabila, who was attending, who was in attendance at this
meeting in the room?

A. For President Kabila, there was his deputy cabinet director, the
deceased Professor Samba Kaputo. There was also the diplomatic affairs
chargés in Kampala, she was in charge of the embassy for our country in
Kampala, Mrs. Isabella Ibula.

Q. Thank you very much.

MR. FOFE: (Interpretation) Your Honour, would you give me your
leave for me to present document DRC-OTP-00137 -- sorry,
DRC-OTP-0137-0555.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

MR. FOFE: (Interpretation) This is a public document and we
have a hard copy for the witness.

PRESIDING JUDGE COTTE: (Interpretation) Court Usher, could you
please hand over the document to the witness.

COURT OFFICER: (Interpretation) Please press PC 1 if you wish
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1 tosee the document on the monitor.

2 MR. FOFE: (Interpretation)

3 Q. Mr. Ndjabu, have you taken a look at this photograph?

4 A. Yes, counsel.

5 Q. Where are you on this photograph?

6 A. Well, this is in Dar es Salaam in the same hotel, but there is a

7  difference and that is that this is the second meeting, the second

8 meeting which was also an unofficial meeting and this is a picture taken
9 during the second meeting.

10 Q. Thank you.

11 A. And the composition, the attendance, was different. We are not
12 talking about the same people as those who attended the first unofficial
13 meeting, because here I am accompanied by two colleagues who are

14  Jean-Pierre Ngabu, who at the time was my advisor for political and

15 diplomatic affairs and he is the person you can see here. And the one
16 whose head you can see the back of is my private secretary,

17 Martin Safari. And on the other side, you see President Kabila. On his
18  left you can see a hand and that is not Professor Samba Kaputo. This
19 time, instead, it was the cabinet director himself,
20 Professor Evariste Boshab, the current president of the national
21 assembly. My advisor here is currently an MP, a national MP. Those are
22 the details that I can give you concerning this photograph.
23 Q. Thank you very much, Mr. Ndjabu.
24 MR. MACDONALD: (Interpretation) Perhaps we should have an EVD
25 number for that photograph, if I may presume.
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MR. FOFE: (Interpretation) To make the Prosecutor happy, we
can ask for that.

PRESIDING JUDGE COTTE: (Interpretation) Yes, I was sure that
you were going to seek that, but I didn't know exactly when. Some of you
do this on a document-by-document basis, some do it by series. In any
case, Court Officer, please assign an EVD number to this document which,
according to the witness, portrays the second informal meeting.

COURT OFFICER: (Interpretation) Thank you, Mr. President. The
document DRC-OTP-0137-0555 is assigned the number EVD-D03-00085 and will
be recorded as being a public document.

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,

Court Officer.

Professor Fofé, you can go on.

MR. FOFE: (Interpretation) Thank you, your Honour.

Q. Mr. Ndjabu, yesterday you explained to us that after the first
meeting in Dar es Salaam you went to Kinshasa at the behest of
President Joseph Kabila. You've said to us that Captain Maguru, a
Ugandan officer, was in Kinshasa with you. Could you tell us why this
officer, a Ugandan officer, Captain Maguru, was there in Kinshasa with
you.

A. Very well. Captain Maguru, well, I met him when I was supposed
to be meeting with Museveni. I already spoke about this. It was in
Rwakitura. He always presented himself as being a pan-Africanist and
evidently he worked in one of the offices of the Presidency, but

officially I knew him as being aide-de-camp for General Salim Saleh. So
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1 on the day that we were supposed to be going to Kinshasa after

2 Dar es Salaam because we were given 48 hours, very early in the morning

3 towards 3.00 a.m. Captain Maguru came and offered his services to us. He

4  offered to take us from the hotel to the home of Chef Kahwa who also was

5 supposed to be going with us. Once we got to Chief Kahwa's place he said

6 o, that he could also take us to Entebbe airport. When we reached the

7 airport while we were doing the formalities he said no he would go to

8 Kinshasa too. So we asked him the question, "Do you have a ticket?" He

9 answered -- he was a pan-Africanist so he could travel around the world

10 and he had no problem with tickets or money, but he wanted to go with us
11 into the aircraft. And that is indeed what happened. We travelled with

12 them with Kenyan Airways and when we got to Kinshasa he took lodgings, we
13 don't know where, but before we went to the Presidency, he re-appeared.

14 And what he said to us was, "We shall go to the Presidency together." So

15 we didn't understand.

16 And finally, Chef Kahwa said that he wouldn't go there with

17 Mr. Maguru -- either we would go there with Maguru and he wouldn't. And,
18 in fact, we left Captain Maguru at 20 -- at 8.00 p.m. He got out of the

19  car and went back, and probably, I believe, he phoned the president by

20 phone -- he phoned the president because as soon as we reached the

21 Presidency we were asked where we had left Maguru and who had asked for
22 him to be -- to get out of the car. And that's how it all ended.

23 The next morning when we were getting ready to travel back he

24 went to the president very early in the morning and he came back making

25 fun of us that we didn't understand a thing. That's more or less what
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happened with Maguru. And we left him there in Kinshasa. He knew
practically everybody from Ituri in Kinshasa. He was able to tell us
what their addresses were, and when we were waiting for the airplane to
take us back -- well, we left him there in Kinshasa. That is the story

of Captain Maguru.

Q. Mr. Ndjabu, we understand that when you were talking about the

president you were talking about President Joseph Kabila; is that right?

A. Yes, I was indeed talking about President Joseph Kabila.

Q. You also spoke to us about your numerous stays in Uganda. As far
as we can tell it would seem that at times you were with Chief Kahwa
there. Could you -- do you remember which of these stays you spent in
Uganda, which of those stays involved Chief Kahwa as well?

A. With Chief Kahwa in Uganda, the first time I met him at the
Rwakitura farm with President Museveni. The next time he came to see us
at the hotel, the Exotic Inn. And he came there on several occasions
with his whole family, his wife and children.

And in addition to his stays in Kampala, we also went with him or
we were together with him at President Museveni's place before travelling
on to Dar es Salaam. And we met up again in 2003 when I had left Bunia
and gone to Kampala. And after that, we also met -- we went to the
Equateurial (* phon) Hotel for entertainment and also the garden city
supermarket. Those are the encounters, the meetings, that we had with
Chief Kahwa during stays in Kampala. And, in fact, there is also another
encounter and that was at the premises of the Belgian ambassador in

Kampala, his home actually, and we had a sort of meeting with
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1 Chief Kahwa, another one, at the French ambassador's residence in

2 Kampala, Mr. Tiya (* phon), that was his name at the time. And perhaps

3 other meetings that I've forgotten.

4 Q. Thank you very much. When you met Chief Kahwa and

5 President Museveni, did President Museveni say anything to you?

6 A. The first time - that was before we went to Dar es Salaam - very

7 simply that meeting President Museveni, president of Uganda, was asking
8 us whether we would accept that he should go to Dar es Salaam to meet

9 with the president together with -- taking our requests and our concerns
10 with him.

11 Q. Thank you very much, Mr. Ndjabu, you said that. Thank you very
12 much.

13 (Defence counsel confer)

14 MR. FOFE: (Interpretation)

15 Q. With a bit of luck, we will be able to finish with a few

16  questions on the topic that brings us here, i.e., the attack on Bogoro.

17 After the attack of the 24th of February, 2003, of Bogoro, once that had

18 happened what was the reaction of the Kinshasa government?

19 A. The first thing I followed the declaration made by the minister

20 of human rights at the time, Tumba Luaba, and if my memory serves me
21  well, he said that Bogoro had been attacked, that there had been a battle
22 between soldiers and that checks needed to be made with regard to certain
23  sources which claimed that people had been massacred. And again on the
24  topic of Bogoro the force present there was the UPC in Bogoro. I also

25 Dbelieve I followed the statement, the voice of America radio channel,
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1 with Thomas Lubanga who was reacting to the attack on Bogoro, blaming the
2 behaviour of Mbusa Nyamwisi of the Kinshasa government. He complained
3 about this because they had already discussed this in September of 2002

4  so that the troops would be withdrawing, but nonetheless they attacked

5 Bogoro and he was very unhappy about this. Those are the two reactions

6 thatIrecorded. But something should be stated here and that -- it

7 should indeed be emphasised. In Beni, for instance, there were people

8 who were happy when they learned that the UPC was being thrown out of

9 Bogoro. People in Beni -- some people in Beni were happy about that, no

10  doubt among those who belong to RCD-K/ML and others. That is what I can
11  say about that as regards the reactions coming from Kinshasa, what people
12 said in Beni and what the president of the UPC himself said.

13 Q. Thank you very much. You said that in respect of the statement

14 made by Thomas Lubanga, this was done through the channel of the voice of
15 America. Could you tell us which press medium used by the minister for

16 human rights, Professor Tumba Luaba, speaking about the attack on Bogoro;
17 which press medium did he use?

18 A. Iremember having followed the minister for human rights,

19 Tumba Luaba, I think it was on RFI.

20 Q. Do you have -- do you remember, at least approximately, what the

21 date that this statement was made on RFI was?

22 A. As far as I know, it must have been within three days of the

23  attack taking place, three days after -- within three days after Bogoro

24 was attacked.

25 Q. And on Thomas Lubanga's statement on voice of America, when was
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that, more or less?

A. He had reacted, I believe about the fifth day afterwards because
he had not reacted immediately - I don't know why. Perhaps he wanted all
the details first, that's possible, but it must have been about five days
after the attack on Bogoro.

Q. Thank you very much, Mr. Ndjabu. Now, I would like to put the
following question to you, Mr. Ndjabu, and you must answer me honestly,
frankly, simply. Why did you make that statement on RFI claiming
responsibility for the attack on Bogoro? Why did you do that?

A. Well, counsel, I think that question was put to me yesterday, and

I may have partially answered it because I think -- it was during the
hearing. I think I said the following. I did indeed react as you just

said, but my motivation was different, that's a truth. Following our

logic, anything coming from any corner of the world to weaken the UPC
would be good for us. Do you understand? So it was -- that was why I
said I was happy because my enemy, the UPC, had lost the battle and that
was what I meant. And as I underscored yesterday, this approach did not
last long because Chief Kahwa came to me and he said, "No, you know
nothing. Why did you say that?" And he went on, he said, "Do you know
the attack came from Beni? It was Mbusa's people from Kinshasa, they
attacked. Why did you say that?" And Isaid, "Well, I didn't know, but
for me and indeed for you, everything that puts the UPC in a difficult
position is good for us. And that, quite frankly, is why I said that on

the radio."

That was it.
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Q. Thank you very much, Mr. Floribert Ndjabu Ngabu. Thank you very

much. We have completed our questions.

MR. FOFE: (Interpretation) Your Honours, thank you very much.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Professor Fofé. Before I give the floor to the Prosecutor, for
everyone's information, Mr. Hooper, in his examination took four hours,
53 minutes, if I'm not mistaken; Professor Fofé took two hours,
22 minutes; the Court Officer can explain all this better than I can, but
give or take a few minutes, I think for Professor Fofé's timing I am
correct.

Mr. Prosecutor, you have the floor. Can you give us some idea
about how long your cross-examination will last? Because I would like to
remind you that we're not sitting tomorrow morning. The courtrooms are
being occupied by other Chambers, but we will be meeting again on Friday
morning at 9.00 a.m. so, Mr. Prosecutor, what will be the approximate
duration of your cross-examination? What is your forecast of the time
for your cross-examination?

MR. MACDONALD: (Interpretation) I won't finish today; that is
sure. I am sure you will all have understood that.

PRESIDING JUDGE COTTE: (Interpretation) We will have guessed
it.

MR. MACDONALD: (Interpretation) I'm sure we will finish Friday.
The problem is to know exactly when. I understand that the Court wishes
to know for the following witness, but, unfortunately, I don't know

whether I will be two hours or three hours on Friday. I could not give a
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figure. Given the last hour and a half in particular, if you'd asked me
the question before the beginning of Professor Fofé's examination, I
would have said two hours maximum, but now I think it would take longer.
PRESIDING JUDGE COTTE: (Interpretation) I think thatis a
compliment to Professor Fofé. You will take the floor, you will begin.
Obviously the Legal Representatives will have to speak on Friday morning
as well so they should be prepared for that.
You have the floor, Mr. MacDonald.
MR. HOOPER: Can Ijust - sorry, before my friend starts - can I
just come back to this issue of timing because what I've heard, there
might be a possibility of starting the next witness sometime on Friday,
but for my part I'd submit it would be all around fair and better,
certainly from the Defence point of view, if we could start him when we
next sit next week which I think is Wednesday. In other words, I'd
rather do that then have him start his evidence for perhaps less than an
hour or something and then we have again a four-day break and he has to
come back and pick up where he has left off. So if it is a question of
next witness being prepared from what Mr. MacDonald has said, and bearing
in mind that there is also both victim questions and of course Chamber's
questions to come, can I have your blessing, as it were, that we won't
start Pichou, the next witness, until Wednesday?
PRESIDING JUDGE COTTE: (Interpretation) If it's a question of
blessing, in fact it's perhaps overoptimistic to think we could begin
with Witness 228 as from Friday morning. We have to have the

cross-examination, Legal Representatives, questions from the Chamber. I
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think our objective should be to try to conclude the testimony of

Mr. Floribert Ndjabu Ngabu on Friday at the end of the morning, that

would be an excellent thing. And if by miracle, if there are any

miracles, we would begin with 228 on Wednesday. The aim of the Chamber

as far as possible, and perhaps you will achieve this, would be to hear

the three detained witnesses before we have a one-week's break. That is
the goal we should set ourselves but we should not achieve that goal to
the detriment to the quality of the discussions. So, Mr. Hooper,

Witness 228 will not come before Wednesday morning. I regret that we
don't have more days of hearing per week, but this is outside our control
as you know.

Mr. MacDonald, you have the floor.
MR. MACDONALD: (Interpretation) Thank you, your Honour.
Questioned by Mr. MacDonald:

Q. (Interpretation) Mr. Ndjabu, we have about 20 minutes left, so
we're not going to get very far today. Perhaps I could come back to the
item shown by my colleague Professor Fofé when he referred, and I will
refer to the item EVD-D03-00083, the ministerial order for the
Ministry of Internal Affairs, decentralisation and security. I think you
still have some documents before you -- copies from our colleague, but
just so I exhibit this it's one page printed on both sides. Have you
already -- did you already see that document before you came to testify
here in the courtroom when -- when during the preparation -- not during
the preparation of the hearing when you may have seen it, but in the

Congo did you see this?
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A.
Q.

In the Congo it was sent to me when I was in prison, yes.

So in -- when you -- you saw it in prison. Who sent it to you

when you were in prison?

A.

I think in order to send an official document to prison, I think

there are various channels.

Q.

A
Q
A
Q.
A.
Q.

you.

I'm sorry to interrupt you. Who sent it?

Of course, the members of our party present in Kinshasa.

Who? The name of the person who sent this to you.

The ministerial order was handed to me by Eustache.

Eustache who?

Eustache Ndtabye, N-d-t-a-b-y-e, Ndtabye.

I must respect the five-second rule before I put my questions to

So you said there are several channels for receiving mail. There

are three; is that correct?

A.

For a prisoner, his lawyer can bring him certain documents

relating to him, that is one of the channels in the Congo. A member of

the family can also bring you a document. And as I've just told you in

the aforementioned case, it was a member of the party who came to give

this to me. There you are.

Q.

So it is possible for you to receive visits in the Makala prison;

is that correct?

A.
Q.

Yes, precisely.

So not merely do you have personal meetings with your visitors

but you can also communicate via telephone, can you not?

A.

I don't know about that.
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Q. Mr. Ndjabu, you've been detained since March of 2005; is that
correct?

A. Yes, quite correct.

Q. Isit your testimony then that since that date, March 2005 - and
I suggest you think very carefully about the reply you're going to give
because you are under oath - is it your testimony that you never had any
telephone contact with anyone using a mobile phone?

A. I'would answer that question as follows: In our country and in
the Makala prison, telephones are not permitted and you can go and check
that even now.

Q. IfItold you that inmates can have telephone contacts with
members of their family even if they are in Ituri, for example, for
example, Germain Katanga?

A. You said Germain Katanga, did you not?

Q. Let me repeat my question. As far as you know -- let me reword
this. Are you saying that as far as you know Germain Katanga had phone
conversations from Makala prison before he was transferred to the
International Criminal Court?

A. Before he was transferred to the International Criminal Court,
you're asking me whether he had phone conversations from Makala prison?
I know nothing about that. It is for him to answer that and I told you
that under Congolese law it is not possible to have telephones in prison.
You can check that even now.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, that is

a rule which has just been -- confirmation that I've just been handed,
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1 you're not respecting the five-second rule. Perhaps you could speak more
2 slowly and perhaps you could lower your voice also. Itis 1845. We've

3 been in session for three and a half hours. We need to proceed calmly

4  without this detracting from the precision or the liveliness of certain

5 questions, but please calmly.

6 JUDGE DIARRA: (Interpretation) Prosecutor, your comments are

7 being translated into English and they're also being recorded.

8 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you may
9 continue. We are discussing telephone contacts. You may proceed.

10 MR. MACDONALD: (Interpretation)

11 Q. Witness, you have been detained together with

12 Mr. Philémon Manono?

13 A. Tknow that Philémon Manono is a member of the prisoners group
14 with me. Saying that he is with me is not quite correct because

15 Philémon Manono has his room and I have my room.

16 Q. Do you remember the question I put to you, Mr. Ndjabu?

17 A. Tunderstood the question about Philémon Manono.

18 Q. And if I understood correctly, your answer is that, yes, you are

19 detained with Philémon Manono?

20 A. Idon't think we need to come back to that. Idid say that I was

21  detained with Philémon Manono but I said that we are in different rooms.
22 Here you talk about different cells.

23 Q. Let us come back to this issue of telephones. Is it not correct

24  that despite the ban in the Congo in prisons of having phones, that there
25 s talk of mobile phones, of GSMs? Is it not correct that despite that
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ban there are indeed, in Makala prison, mobile phones that the prisoners
may use?

A. Inthat case, it is a breach of the law or you have to go to the
prison director, the prison governor, and he could give you permission
because he is in charge and he could give a phone to someone. That is
for him to decide. I couldn't talk about that because I am not the
governor of that prison.

Q. Isitnot correct, Mr. Ndjabu, that the prison warders who are
supervising the prisoners have mobile phones and that if one were to
provide a certain sum of money the detainees could use the mobile phones
of the prison warders in Makala?

A. Honestly, I don't think you understand the prison system in the
Congo. In Makala prison we're not supervised by prison warders, the
prisoners supervise themselves. Do you understand me. So saying a
prison warder could come in and he would be paid and he would lend you
his telephone would be very difficult to do. AsItold you, the prison
directors, including the prison governor, are the people who control the
situation. If you want to have a phone - if there are any, I don't
know - you have to go and see the governor. The prison warders don't
supervise the prison, you don't seem to know this, but that is a fact.
Here, there are prison warders supervising us but that is not the case in
the Congo.

Q. Once again, Mr. Ndjabu, did you see prison inmates using mobile
phones in Makala prison?

A. Of course I saw them, but they must have got them from the prison
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1 governor. I didn't see a single one who had a telephone which he could
2 use without hindrance. I did not see that, and if those who used phones
3 are prisoners who have positions of responsibility in the prison and who
4  are replacing the prison staff, and they communicate with the authorities
5 and with the prison governor and those people do have phones, and for
6 those people, as I said, it is following a decision taken by the prison

7 management.

8 Q. So the prison governor could lend his mobile phone or his mobile
9 phones, if he had several or them. Now the prison warders who, in fact,
10  are inmates or guarding the other inmates, they have mobile phones; is
11  that correct?

12 A. Tthink I answered your question when I said that those who have
13  telephones are prisoners who have posts of responsibility and they are
14 known to the prison governor. And I think I've been sufficiently clear
15  on this point.

16 Q. Witness, let's come back now to Makala prison. We have six

17 minutes before we have to adjourn and I'd like us to talk about your

18  conditions of detention in Makala prison because you say there aren't
19  prison warders in the prison. Is it not a fact - and this is my

20 question - is it not a fact that as you go into Makala prison, the only

21 means of monitor -- of monitoring the main door -- the main entrance is a
22 four -- is a four-wheel drive, a pickup truck, with one person with one
23 weapon. And there's also another individual sitting -- seated -- another
24  police officer or a warder --

25 MR. HOOPER: (Previous translation continues)... I'm sorry. I
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hope it's a rare visitation by me. He seems coming close to giving
evidence and I've been to Makala prison and I just don't recognise this
description he's given. So there's the problem when counsel start giving
evidence. So can we have questions, please.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you were
perhaps trying to complete part of your cross-examination. Do you have
one or two, maximum two, questions before we adjourn for the day? You
may proceed.

MR. MACDONALD: (Interpretation)

Q. Witness, I put it to you that there's only a four-wheel drive or
a pickup truck outside the main entrance to Makala prison in Kinshasa and
one guard sitting on a chair, on a white chair and he's sitting there --

MR. HOOPER: (Previous translation continues) ... what kind of
question could this be? This is a man in the prison. He doesn't go walk
about outside.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, we have
understood. In addition, the -- Mr. Prosecutor, perhaps the situation
has changed. Perhaps one day there may be a certain form of supervision
and the next day the form has changed. The chair may have been moved. I
don't know.

Witness, could you please answer the Prosecutor's question if you
know how the main gate is guarded, since apparently you're not outside
but inside the prison. So could you please try and answer the question.

THE WITNESS: (Interpretation) I am informed, butI--Ican't

confirm what he said. I'm in prison. I'm in prison here as well. If
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you asked me who guards the -- the door of the prison, I couldn't answer
you. It's very complex. I'm a prisoner. I stay in prison. And now
you're asking me what's going on outside, on the other side of the walls.
It's very complicated.

PRESIDING JUDGE COTTE: (Interpretation) Well, Witness, you've
given an answer. The Prosecutor will resume his cross-examination on
this subject or on different subjects on Wednesday, but you've seen that
Wednesday, contrary to what was initially scheduled, we will be sitting
in the afternoon not in the morning.

I hope I'm not wrong, Madam Court Officer. We will be meeting at
2.30 until 7.00 p.m., and we all hope that the normal rhythm will then
continue. It will be more constant. But -- so as not to complicate your
organisation.

Witness, we will not be able to meet before next Wednesday. We
will meet next Wednesday -- oh, I'm sorry, Friday, Friday. Friday.

MR. HOOPER: (Previous translation continues) ...

PRESIDING JUDGE COTTE: (Interpretation) Friday, I'm sorry. We
are changing our schedule so frequently that I, myself, have got lost.

No day passes without a change to our schedule. I'm very sorry, Witness.
Please forgive me.

THE WITNESS: (Interpretation) Of course, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) So if I have your
blessing as well, everything is well. So we will resume on Friday
morning. You can take advantage of tomorrow to complete your recovery

and be back fighting fit on Friday morning.
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THE WITNESS: (Interpretation) Thank you for your concerns,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Will the Court Officer,
the Court Usher please accompany the witness out and we will resume on
Friday morning.

(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) We will be very pleased
to meet again on Friday morning. Good-bye to the accused. I will see
you on Friday. The hearing is adjourned.

The hearing ends at 7.00 p.m.
CORRECTION REPORT
The Court Management Section has made the following correction in the transcript:
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