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1 International Criminal Court

2 Trial Chamber II - Courtroom I

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Status Conference

9 Monday, 29 November 2010

10 The hearing starts at 2.34 p.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now

13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.

15 The accused persons are here with us. Good afternoon, sirs.

16  Good afternoon to everyone.

17 Before we start this Status Conference, the Chamber would like to

18 ensure from you, Mr. Prosecutor, that the disclosures that

19  Trial Chamber I authorised last week with respect to the interview or the
20 transcripts of the interview of Witness 0582 and 0583 in the Lubanga case
21 were done. Was that done to the best of your knowledge?

22 MR. MACDONALD: (Interpretation) Nothing has been done,

23 your Honour, because you had to endorse everything. The DVDs are ready.
24  The disclosures are ready, but we are waiting for your authorisation

25 before we do so because you have to ensure that the same protective
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1 measures are authorised or ordered in this case.

2 PRESIDING JUDGE COTTE: (Interpretation) Well, we're dealing

3 with the application of 20th of November, 2010, an application filed by

4  the Defence team of Germain Katanga, and on the 23rd of November, the
5 Defence team of Mathieu Ngudjolo joined that application.

6 Trial Chamber I on the 23rd of November issued an oral decision

7 authorising the principle of the disclosure of the transcripts of the

8 interviews of Witness 0582 and 0583 subject to any possible redactions.

9  On the 24th of November, that same Trial Chamber I issued an oral

10  decision authorising the disclosure of the non-revised version of that

11  document since the revised version was going to take a lot more time.

12 And so it was up to our Chamber, therefore, to endorse the authorisation
13 given by Trial Chamber I and to endorse it on condition that the team --
14  the Defence teams in our case respect the same obligations as those set

15 by Trial Chamber I. Is that the case? Well, that seems to be the

16 situation. That is the decision which was taken under the conditions set
17 by Trial Chamber I.

18 The transcripts of the statements of Witnesses 0582 and 0583 can

19  therefore be disclosed to the two Defence teams in this case.

20 Another quick comment. Would I like to acknowledge receipt

21  orally to Mr. Hooper, acknowledge receipt of the filing he sent, a report
22 prepared by Mr. Jean Logo, the measures he took in order to try to

23 understand the Democratic Republic of Congo, the conditions under which
24  the parents of Witness 0352 were attacked a few days ago. Thank you for
25 sending us that information.
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1 We are now going to start our Status Conference. We have a

2 maximum of two sessions of two hours, and that should take us up to

3 7.00 p.m. We may not need all this time.

4 The Chamber would like to remind you that this Status Conference

has been organised to deal with the closing of the Prosecution case, to
prepare the second phase of the case, of the trial, and this second phase
has to do with the presentation of the Defence arguments by the

various -- the two Defence teams, starting with the Defence team of
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Germain Katanga, to be followed by the Defence team of Mathieu Ngudjolo.
10  That is decision under Rule 140 of paragraph 6 of the 1st of December

11 2009.

12 And the second point we would like to deal with today has to do

13 with the order of appearance of victims authorised to give evidence.

14 Those are the three points on the agenda of the Status

15 Conference. There maybe other matters arising. The first point,

16  therefore, has to do with the closing of the Prosecution case. As the

17 Chamber has reiterated on several occasions, the Prosecutor has to

18  conclude his case before the end of this year, 2010. Witness 0028 has

19  just completed his testimony, and two Prosecution witnesses, namely 0166
20 and 0317, still have to give evidence, it being understood that the

21  Prosecutor has for that purpose about 13 hours for the two

22 examinations-in-chief which he has to conduct.

23 At the end of last week, we received the time calculation sent by

24 our Court Officer. He sent us this table by e-mail on Thursday at

25 6.36 -- 1636 on the 25th of this month. P-0166 will start giving
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1 evidence on the 30th of November, and you said Mr. Prosecutor, during the
2 hearing of the 22 November that your examination-in-chief is going to
3 take a shorter time than the two hours 30 minutes which you had initially
4 planned. The two Defence teams for their part have stated that they may
5 not need the three hours allocated to them for their respective
6 cross-examinations, that is, 1 hour 30 minutes for each Defence team.

7 The Legal Representatives have expressed their intention to put
8 questions to this witness. If we could complete that evidence on the
9 Tuesday and Wednesday, four hours for each day, then that will be the

10  proper thing to do, because it is highly probable that
11  Judge Van den Wyngaert may not be available on the morning of Thursday.
12 Ifit's not possible to confine the cross-examination and the
13 re-examination and the questions of Legal Representatives within that
14  period of eight hours, we will continue on Thursday, hoping that we'll be
15 able to free up Judge Van den Wyngaert, who has certain obligations in
16  Belgium as you must understand.

17 On the 6th of December, we are going to start the testimony of
18  Witness 0317, the last Prosecution witness. Theoretically, the
19 examination-in-chief is not expected to exceed 3 hours 40 minutes, and

20 the cross-examinations by the two Defence teams should not exceed 2

21 hours, 20 minutes. For this witness we are going to have the days of

22 Monday, Tuesday, Wednesday, and Thursday. The day of Friday, for the

23 similar reasons as the ones as explained earlier, might -- we might not

24  be available, but we believe that within a period of 16 hours the

25 testimony of this witness can be concluded under the best possible
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1 conditions.
By e-mail of the 23 of November, 2010, at 17.38, the Prosecutor

transmitted to the Chamber of a list of points relating to the practical
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implications of the closure of his case, points which the Prosecutor
would like us to discuss during this Status Conference.

The Chamber has dealt with some of these points by e-mail sent to
the OTP on the 26th of November, 2010. We are going to see whether we

have to return to these points, and if that is the case we are going to
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do so at the end of the hearing when we are dealing with any other

10 matters arising.

11 For now, Mr. Prosecutor, we would like, in accordance with your

12 suggestion, I would like to thank you for making that suggestion, we

13 would like to look at the issue of MFI references, which has not yet been

14  dealt with, and the question that arises is whether such MFI references

15 should remain as such or whether we should transform them into EVD

16 numbers.

17 Before I give you the floor, the Chamber would like to state that

18 we have discovered existence of 34 documents. Several of these documents
19 relate to Witness 0250 and they bear MFI references, and so we have to

20 decide today whether these documents are going to maintain these MFI

21 references, whether the MFI reference has to be eliminated because we

22 have discovered in about two cases some documents bear an MFI reference
23 and an EVD reference, which means, therefore, that we have to delete the
24 MFI reference. And we also have to examine whether certain documents

25 which currently bear an MFI reference have to be given an EVD reference.
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Mr. Prosecutor, do you have any comments to make on that point or

would you rather like that we should review very rapidly these 34

documents, and this shouldn't take us a long time, in order to determine

whether -- well, to determine what we are going to do with these MFI

references.

MR. MACDONALD: (Interpretation) Thank you, your Honour. Yes,

indeed, there are 34 documents with MFI numbers. We have the same list

that was downloaded and printed from the eCourt system.

I can tell your Honour that some of these documents have MFI

references and they should be given EVD numbers, and I am referring to

item 11 on our list which is possibly the same item on your own list, and

this is MFI-D02-00013, and this is a list of names, four names, including

the name of P-0028, a list that was shown to Witness 0250, and when we

look at the transcript to read that part of the EVD of Witness 0250, it's

very difficult to understand if we do not have that list, and so I

believe that an EVD number should be given to that document.

Secondly with respect to the other numbers, your Honour, I would

like to propose the following, and I would like to be frank with the

Chamber: I was not fortunate to review each of the MFI references, to

look at the exhibits. For some of them we have a brief description. It

is possible that for some of these documents there will be no problem

giving them EVD numbers, and what I would like to propose, therefore, is

that this list should be sent to the Defence teams with the comments of

the Prosecution, and that way we are going to make progress.

It is possible that if -- that the Defence might raise objections
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1 with respect to certain MFI documents, namely that EVD numbers should not
2 be given as was the case a few days ago. That is the position of the
3 OTP. We do not have any objections. And for us to gain time today, we
4  could either review them, and this could take some time, but for us to
5 gain time, I would like to propose that the lists should be sent to the
6 parties. We will send our position on these MFI to the Chamber and to
7  the parties.

8 I believe that I am going to stop here because most of them
9 relate to Witness 0250 and I did not have time to review them.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Mr. Prosecutor. Of course, we can have a discussion on this, but we may
12 not agree on the right list. So the Chamber is going to give you the
13  list that we have. This may take some time. If it's possible, we can
14  treat together certain documents that are not problematic, and if there
15 isneed for time expressed by the parties with respect to any document,

16  then we are going to see what we can do about that, but MFI-D02-0001 is a
17 map of Ituri. We already have an identical document registered under the
18 reference EVD-D02-00008, or DRC-ICC-00001-0120.

19 Since this map of Ituri already bears an EVD reference, do we

20 need keep this document and give it another EVD reference? No. I think

21 that already solves that problem.

22 Now, MFI-D02-00009 is a map of Bogoro. There is already an

23 identical document registered under the reference EVD-D02-000-52 -- or,

24  rather, 51 or DRC-ICC-0001-0134. The Chamber believes that the same

25 treatment can be given to this map of Bogoro which has already received
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1 an EVD number, and so there's no need to maintain the MFI reference.

2 In the examination-in-chief of the Prosecutor, there are MFI

3 numbers. There's MFI-OTP-00026, right up to MFI-OTP-00042. These are 17
4 extracts. I repeat. DRC-OTP-00026, right up to MFI-OTP-00042. These

5 are 17 excerpts taken from transcripts of hearings and from the written

6 statements of P-0250. These documents were presented by the Prosecutor

7  tosupport an application to consider Witness P-0250 as partially hostile

8 on certain issues.

9 You will remember that the Chamber refused to consider

10  Witness P-2050 as a hostile witness, and so as far as we are concerned,

11  we do not think that an EVD should be given to excerpts of his written

12 statement which were submitted by you, Mr. Prosecutor. I think that

13 these 17 extracts bearing EVD numbers from 26 to 42 will maintain their

14 MFI references. I can see you nodding, and so I think that's how we're

15 going to solve that problem.

16 In the cross-examination of the Defence team of Germain Katanga,

17 Counsel Hooper used several photographs, photographs of the region of
18 Zumbe, and we believe that he took those photographs himself or that they
19  were taken by a member of that Defence team. These are photographs that
20 were used in the cross-examination of 0250. We can refer to transcript

21  number 100, pages 60 onwards. The MFI is MFI-D02-0002 -- or, rather,

22  four zeros and a 2. 00004, 00005, 00006, 00007.

23 In the final transcript it should be written MFI-D02-00007. That

24  is four zeros and a seven.

25 At that time, Mr. Prosecutor, you wanted to verify how the photos
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1 tallied with your evidence, and the Chamber gave MFI numbers to those
photographs. But we never returned to that point. Do you want to have

more time to do so, or can we give an EVD number to these six
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photographs?
5 * MR. MACDONALD: (Interpretation) I think, Mr President, EVD numbers can be
6 given to these six photographs, and as a result Mr. Hooper will not be required to

7  testify in his own case.

8 PRESIDING JUDGE COTTE: (Interpretation) Fine.

9 MR. MACDONALD: (Interpretation) I'm only joking, Mr Hooper, please smile,

10 you're worrying me.

11 PRESIDING JUDGE COTTE: (Interpretation) Very well. So we are going to give EVD
12 to the six photographs. Still in the cross-examination of the Defence of Germain

13 Katanga,two MFI numbers, MFI-D02-00011 and MFI-D02-00012 are excerpts of written
14 statement of Witness 0250. These are documents used in the cross-examination of

15 Witness 0250, and here I'm referring to transcript 104 from pages 7 onwards -- from
16 line 7 onwards. It's confidential because the witness's name is found on each of the

17 pages.Excerpts of this statement were read out at the hearing by the Defence team of
18 Germain Katanga,and so the question is whether the excerpts included in the transcript
19 are sufficient for the Defence team of Germain Katanga, or do they consider that an

20 EVD number should be given to these excerpts,excerpts the written statements of 0250?
21 MR. HOOPER: I would have thought that it's unnecessary because

22 it's not the practice that we've certainly adopted. They were put, as it

23 were, into evidence through reading to the -- to the witness, and that is

24 sufficient. I don't need EVD numbers.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
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1 Mr. Prosecutor.

2 MR. MACDONALD: (Interpretation) We agree with Mr. Hooper. The
3 practice which we have adopted in the past month has been that

4 transcripts -- or, rather, statements cannot be given EVD numbers or MFI

5 numbers, and so we have to read out excerpts to the witness in order to

6 reflect these facts in the transcript, and so we agree with Mr. Hooper.

7 PRESIDING JUDGE COTTE: (Interpretation) Very well.

8 Court Officer, I hope you have taken note. It is not necessary

9 togive an EVD number to the two MFI numbers which I have just mentioned.
10  Still, during the cross-examination of 0250 by the Defence team of

11 Germain Katanga, a list of numbers corresponding to names witnesses was
12 used, and that list was given an MFI number, MFI-D02-00013, and that is a
13 confidential reference, transcript 104, from page 20 onwards.

14 The practice in the past was to give EVD numbers to these lists.

15 These lists which contained names against which codes or numbers were
16  written so that the names would not be disclosed. So we're going to

17 follow the same practice.

18 Now we will turn to the cross-examination -- the exhibits in the

19  cross-examination used by the Defence team of Mathieu Ngudjolo, that is,
20 MFI-D03-00011, which concerns the names of the sister of Witness 0323.

21 At the request of the Defence, the witness wrote on the paper the two

22 names of his sisters who are deceased; transcript 118, pages 39 and

23 subsequent pages. And so we think that the MFI should be transformed to
24 an EVD because this is a confidential document.

25 Any objections? No objections.
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1 Court Officer, take note. We have two other MFIs: MFI-D03-00012

2 and MFI-D03-00013 are photographs, two photographs of an individual.

3 Those photographs were used in the cross-examination of 0159, transcript

4 128, page 69 onwards. Those photographs seem to be confidential because
5 we used them in closed session. 0159 did not recognise the individual

6 shown by the Defence team of Mathieu Ngudjolo as being the informer or,
7 rather, his informer on the role that Mathieu Ngudjolo allegedly played

8 inthe Bogoro attack. At that time the Prosecutor suggested that the two

9 photographs should be filed with an MFI reference because the witness did
10 not recognise the individual in that -- or in those photographs. Later

11  on, the Chamber apparently had to give EVD numbers to photographs that
12 the witness did not recognise. The same applies to Witness 0132. The

13 Chamber feels it would be proper to give EVD numbers to those two

14 photographs.

15 Thank you, Mr. Prosecutor. I can see you nodding.

16 We now have two -- or, rather, three MFI numbers remaining,

17 MFI-D03-00034, MFI-D03-00035, MFI-D03-00036. These are documents

18 relating to the website of the UPC, and this takes us to the statements

19  of August and September last. These were documents used by

20 Professor Fofé in the cross-examination of Witness 0030, transcript 181

21  from page 25 onwards. Remember that the beginning Mathieu Ngudjolo's
22 Defence wanted to refer to 13 documents but in the end used only three.

23 These documents were shown to the witness. The excerpts from those

24  documents, excerpts were read in the course of the proceedings.

25 Mr. Prosecutor objected to the use of these three documents. The Chamber
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did not concur, and therefore attributed the three MFI numbers that I

have just read out. It appeared to the Chamber that these three

documents could receive EVD numbers, while at the same time recalling yet
again what had been said in the proceedings that the probative value
needed to be weighed by bearing in mind the partisan interpretation.

Mr. Prosecutor, yes.

MR. MACDONALD: (Interpretation) The Prosecution maintains its
objection. The witness had not recognised those documents. The witness
was not able to provide any information about those documents, and the

Prosecution objects to the attribution of EVD numbers to those documents
in the same lines as throughout proceedings. There have been many
proceed -- objections whenever we were dealing with documents submitted
to the witness that had not been able to prove the facts related in -- in

those documents once they were considered proven or reliable facts by the
Chamber, so we would like that same objection to be noted, and we would
like those three items not to receive EVD numbers.

We would like that the webmaster of the UPC to come along and
corroborate with the information as concerns the content of those
documents.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

MR. FOFE: (Interpretation) Thank you, your Honour. As you have
just said, your Honour, we had a lot of documents of this nature to
present to the witness, and upon instruction from the Chamber, we reduced
the number of documents to be submitted. I should like to recall that

these documents were disclosed by the Prosecution. It was not the
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1 Defence that went to seek out these -- this material, and we are of the
2 opinion that it would be appropriate for EVD numbers to be attributed to
3 theseitems.

4 I do not believe seriously that Mr. Prosecutor can contest the

5 authenticity of these documents. I should not like to spend too long on
6 this, but I beseech the Chamber to have EVD numbers attributed to these
7 items.

8 Thank you.

9 MR. MACDONALD: (Interpretation) A brief rebuttal if I may.

10  Just on the principle that, yes, the obligation is incumbent on the

11  Prosecution to disclose this information in accordance with Articles 67
12 and Article 67(2), but each of these items is to receive a seal of

13 approval of authenticity on each of these items by the team using. So

14  it's up to the Defence to conduct this. We disclose the information, but
15  the probative value of the documents is to be assessed later by the

16  Defence and ultimately by the Chamber as to the authenticity of these
17  documents.

18 So if the UPC were to provide these documents as Witness

19 P-0030 -- without P-0030 having seen the e-mail in question, then this

20 would throw a doubt on the issue.

21 Now, I'm not sure, but I think that part of this e-mail was read

22 out, and so already de facto this is included in the transcript of the

23  proceedings, your Honour.

24 PRESIDING JUDGE COTTE: (Interpretation) So with these three

25 documents, are you contesting their probative value or their
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1 authenticity.

2 MR. MACDONALD: (Interpretation) I should say the following: As
3 concerns the probative value -- well, given the content, yes, I would say

4 yes. Yes. As for the authenticity, the Prosecution is unable to provide

5 that information because it's up to the face value of these documents to

6 be assessed, and since P-0030 was not able to provide a positive answer

7 on that, we are not able to provide further information.

8 PRESIDING JUDGE COTTE: (Interpretation) So those are the MFI

9 problems that we needed to resolve for the moment. We've had to go back
10 afew weeks, and we've looked at the videos, the transcripts, the

11 translations of those videos with all the problems, with an

12 interpretation of those videos, the revisions requested of the Registry.

13 Professor Fofé recalled a moment ago that the Chamber had asked the

14  Defence team to reduce the amount of written documentation that it

15 intended to use, and Mr. Ngudjolo's Defence team did comply with that
16  request, and so the three documents were then read out in part in the

17 proceedings. The three were tabled, and we did not have an EVD number
18  for these three documents. We would like to recall that the probative

19  value of those documents is not currently the issue at hand, but we do

20 need to have EVD numbers attributed. Not right now but at the upcoming
21 session, so that for the moment we may move on with the items on the

22 agenda.

23 Some of the points that you raised include, for example, those

24  which were -- we've already covered and others, if you have any

25 outstanding comments, will be dealt with at the end of the hearing today.
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1 Now, as concerns the additional investigation time for adequate

2 preparation for the Defence teams, the two Defence teams have said on

3 more than one occasion that they should be able to give us the amount of
4 time that they will require from the end of the Prosecution's case, in

other words, as of the 10th of December commence, which will probably be
from the -- at 9.00 -- at 1.30 p.m. in order to conduct the upcoming
investigations.

The Chamber recalls that in paragraph 29 of decision 2517
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relating to the appearance of victims, and this was a decision that was,

10 Ithink, from the 9th of November last, that two weeks have already been
11 allocated and therefore is already envisaged for the teams to prepare

12 for -- for the testimony of the four victims who have been given leave to
13 appear.

14 Furthermore, Mr. Hooper has sent an e-mail to the Chamber last

15 Friday, 26th of November at 4.59 p.m., to offer some explanations on

16  this. So first we shall hear from Mr. Hooper and then Counsel Kilenda as
17  to the time frames that they feel they require in order to conclude their

18 investigations and commence their presentation of their own cases. And I
19 remind you that this needs to be done by the end of next week. It's

20 important for you to clarify this so that the Chamber, not today but in

21 the very near future, after this Status Conference will be able to say

22 how it views the situation.

23 Counsel Hooper, over to you so that you may make comments on this
24  e-mail that you sent to us last Friday.

25 MR. HOOPER: Yes. In my e-mail I think I quite correctly
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1 identified one of the -- the key issue, probably, that concerns the

2 Chamber is how long it is thought by the Defence that they are going to

3 require for preparation in order to prepare the Defence case. And as I

4 said in that e-mail, and I repeat today, that's been the subject of

5 considerable thought and attention on the part of myself and the team,

6 and I hope that what I've said in that e-mail, and I'll repeat it now

7  here, is realistic, and I hope acceptable to the Chamber, and what I said

8 is that considering that we are at the stage that we are with December

9 starting tomorrow, with the conclusion of the Prosecution case at the end
10 of next week, with the inevitable fracture that Christmas and that --

11 that adjourned period causes, and indeed to some extent a welcome break,
12 that realistically we will require those months of January, February, and
13 March in order to conduct our concluding investigations. For counsel in
14  that time to meet with proposed witnesses, I should say potential

15  witnesses that have been narrowed down from the numbers that we've seen
16  one way or another, either directly or through our agent in Congo, and

17  that would bring us, I stress realistically, to a date of the 1st of

18  April of next year.

19 Now, that period of time, and we've done some research into this

20 and we're quite happy to share the product of that with the Chamber in

21  due course if it wishes, if one looks at those ad hoc tribunals who have

22 also been engaged in cases concerning Africa, that is to say the ICTR, of

23  course, and the Sierra Leone Tribunal, then the time that I have

24  suggested of three months is, in fact, well within the parameters that

25 we've found provided to teams in cases before those tribunals. It's less
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—

than the majority by far. There are some exceptions but they are cases
that can be identified as not having the complexity of issues that this

case has.
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The ICTY, we found, in fact, that there are cases that fall
within that period. There's a number, of course, that don't, and have a
shorter period, but there again there's a world of difference between
getting at that plane to Belgrade or wherever, Sarajevo, even, or to

Croatia, and actually working within Africa. And so meeting the kind of
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considerable obstacles that are met there, and we know that VWU in their
10 experience will doubtless support us on this, as a general observation,

11 these missions aren't easy. So we feel that that is a realistic time.

12 We're looking may I say, at, we think, approximately, approximately, 35
13 Defence witnesses.

14 I don't know if the Chamber's had, but we've lodged a motion

15 today -- two motions today, one dealing with Prosecutor's duties of

16  disclosure once they've received any notice of Defence witnesses, and an
17 ex parte motion relating to Defence witnesses, which I'll say no more

18  now.

19 So I don't know, Mr. President, whether your sister Judges wish

20 to hear any further on this at this stage. AsIsay, we're more than

21  willing to -- to, of course, respond to any questions about the nature of
22 the investigations. Perhaps some of that, if necessary, should be ex

23  parte rather than, as it were, in the face of the full court.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

25 Counsel Hooper. We shall leave that as it is for the moment, except

Monday, 29 November 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-224-ENG CT WT 29-11-2010 18/64 SZ T

Status Conference (Open Session) Page 18
1 perhaps to ask you for some further clarifications later on in today's

2 session.

3 Counsel Kilenda.

4 MR. KILENDA: (Interpretation) Thank you very much. Good

5 afternoon, your Honours. We should like to be brief.

6 First of all, we think that the time that has been accorded for

7  the preparation of our case should run from the end of the presentation

8 of the case put by the Victims' Legal Representatives.

9 As concerns the duration of time that we require for preparation,

10 we think that three months at least should be sufficient to enable us to

11  hone our weapons. Why three months? Firstly, because the two counsels
12 are yet to meet several of the Defence witnesses. Secondly, our team

13 needs to construct a definitive list of witnesses to be called to appear

14  here. Thirdly, because we are yet to set the terms under which those

15 witnesses are to appear, because we wish to avoid repetitions. And

16 finally, as of today, I don't think that we could offer you a serious

17 answer to the Court by stating we wish to bring X number of witnesses,
18 but we don't think that we will go over the number of 30 witnesses. That
19  is where we stand on this matter.

20 Thank you, sir.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

22 Counsel Kilenda.

23 Counsel Hooper, first of all, we have indeed at the very outset

24 of the afternoon, we did receive your motion concerning the Prosecution's

25 duties of disclosure. The Chamber has not yet had the time to go into
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1 the detail, but we have seen the topic to this -- to go -- we have seen

2 the subject. Unfortunately, we have not seen the ex parte motion yet.

3 It's probably still being registered in the Registry. For the moment,

4 let us spend a moment looking at the proposals that you have made.

5 In the e-mail that you sent us on Friday the 16th of November in

6 the afternoon, you said that over and above the date of the 1st of April

7 you envisage that the presentation of your case would only be able to

8 take place after Easter. We did not think that this was a reasonable

9 time-frame given the Chamber's obligation to ensure a balance, which is
10  sometimes very difficult, this balance, between the fairness of the

11  trial, which does naturally include adequate preparation time, and, on
12 the other hand, the necessary expeditiousness of the trial.

13 We must all be very clear that this expeditiousness also forms

14  part of the right of the Defence and the accused a fortiori once they are
15 in detention, and this means that they need to be processed without any
16  undue delay, to quote Article 67(c). So this time-frame of after Easter,
17 we think, is rather excessive too, quoting the wording used in Article

18  67(c), especially given the fact that having adequate preparation time

19  for the Defence team does not necessarily mean having the exact same
20 amount of time as is allocated to the Prosecutor for his or her

21 investigations. We also feel it is excessive given the facts before the

22 Chamber and the circumstances unique to this case. In other words, its
23  relative complexity and the limited scope of the charges in question.

24 Thirdly, we feel that it is excessive given the date upon which

25 most of the incriminating evidence were actually disclosed many months
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1 ago. And during this time, and I'm sure that you have already done this,
2 you have been able to continue with your investigations even if on
3 several occasions reference was made to Regulation 35(2) of the
4 Regulations of the Court and given that the bar table motion is -- has
5 yet to be decided upon, even though this should occur within the very
6 near future.

7 In your e-mail of last Friday the 26th of November, Mr. Hooper,
8 you also mentioned the amount of time that you will need in dedication to
9 the preparation of the testimony given by witness who is have been given

10  leave to appear before the Court.

11 The Chamber should like to remind you that their name has been
12 known to the Defence team ever since submission of application 2393 by
13 Counsel Luvengika, submitted on the 15th of September last. And the
14 Chamber also recalls that it gave an explicit reasoned ruling on this in
15 para 29 its decision number 2517 on the 9th of November, 2010, which I
16  should like to read.

17 The Chamber here was giving answers to the Germain Katanga team,
18 and the Chamber noted that ever since the 15th of September, 2010, the
19 team had had the list of the four names of witnesses to appear as well as
20 the topics of those statements with very few redactions, and this led to
21  no objections made by the Defence teams.

22 The Chamber further underlines that the scope of the questions
23  that can be asked to these witnesses is limited as it will concern mostly
24  the items mentioned specifically for each of them in paragraphs 15 to 19
25 above, which should limit -- which should be limited to the search for

Monday, 29 November 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-224-ENG CT WT 29-11-2010 21/64 SZ T

Status Conference (Open Session) Page 21

1 the truth.

2 It is important to ensure an expeditious trial and that there is

3 noundue delay for the accused in question, which means that the Chamber
4  can say that these four victims who are to appear as witnesses will in no

manner cause an undue delay. Neither do we believe that the overall time
used by Legal Representatives for interviewing these witnesses should
exceed 12 hours, and that each party shall have a maximum of 2 hours to

ask questions to each witness. The representatives for child soldiers
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shall comply with Rule 140 and with the decision based on Rule 140.

10 Given these considerations, the Chamber believes that the period

11  of two weeks following the end of the Prosecution case, a period which
12 needs to be added to the amount of time already alligated for the

13 preparation of their own case, should enable them to prepare their

14  questions for these four witnesses in an adequate manner and, therefore,
15 we consider that this time will be sufficient overall. The Defence teams
16  already do have in their possession the information that they require in
17 order to enable their resource persons to undertake these investigations,
18 and therefore the information given on the 9th of November should enable
19 them to prepare their questions.

20 These four witnesses would therefore most likely take place at

21 the -- at the end of the end of year recess and before the commencement
22 of the Defence teams' case presentation.

23 Given this and since the 9th of November the Chamber had already
24  indicated there would be the necessary preparation time for the Defence

25 teams, the calling of these four witnesses should therefore not have
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1 posed a problem. The Chamber should, however, like to state that on the
9th of July conference -- Status Conference, Mr. Hooper had already, and

quite rightly so, relied on the Defence teams' experience for cases that

B~ W N

are so-called African cases, for example, with the ICTR. And you also
said that you would like 12 weeks or three months without including the
Christmas recess to -- as of the end of the witness depositions in order

to conduct your -- your preparations and investigations.

I refer to transcript 168, page 30, line 2, and page 34 line 2.
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And at the at the time, Mathieu Ngudjolo's Defence team also gave the

10 same estimate.

11 If we extend to the 1st of April, we think that you are going

12 over and above the amount of time that had been stipulated in July,

13 especially given that the Chamber shall be freeing up one week of time

14  from the 10th to the 17th of December, and given the -- the recess at the

15 end of the year is not supposed to go beyond three weeks, we think that

16  this is where the situation stands. We shall therefore carefully examine

17  the proposals that you have made, and please be aware that the Chamber
18  has to maintain this balance between on the one hand offering you enough
19 adequate preparation time and on the other hand ensuring an expeditious
20  trial.

21 Very shortly we should be able to issue a Scheduling Order which

22 will schedule both -- all of the witnesses called to appear and the date

23 upon which the Germain Katanga Defence team should commence its case.
24 Do you, Counsel Kilenda, Counsel Mr. Hooper, have any further

25 comments on these two items? I understood that the ball was in the
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Chamber's court up until now. Do you have any further comments?
MR. HOOPER: I think the ball is always in the Chamber's court on
in issue, and understandably.
I'm a little unclear when it is that the victim witnesses are
expected to give their evidence. I interpret what's just been said as
indicating at the very start of January, after the Christmas recess. 1
can only say that with the team we've got, I can -- maybe I got that I
wrong. I seek clarification, then, on that because it assists me in
terms of further reflection.

PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, the
idea is not to keep you in suspense, please, rest assured, but when we
issue our Scheduling Order, we will be able to stipulate when these
victim/witnesses will be called to appear and at which point your own
case shall be set to commence. We will necessarily have a break between
the end of the presentation of these four witness/victims and the point
in time upon which you shall commence your case. This is to enable the
Defence teams to prepare their case once they've heard from these
witness, but in the coming days you will receive this schedule.

Please bear in mind that we hope, we insist, that you will have
adequate preparation time in order to present your Defence case
correctly. We're not rushing through this, but neither do we want undue
delays. SoIhope that you will bear this in mind.

Once more in the days ahead a Scheduling Order will be sent to
you.

Yes, Mr. Kilenda.
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1 MR. KILENDA: (Interpretation) I wanted to give our opinion.

2 Maybe Mr. Hooper wants to take the floor once more?

3 MR. HOOPER: In respect of victim witnesses, it's entirely, of

4  course, a matter for the Court first of all, but I'd make this

5 observation: If they are scheduled to give their evidence at the

6 beginning of January, then one can see the advantage in that. If for

7 some reason that's not convenient, then for my part I'd not object, if

8 can put it like that, to their being allocated a period of time, for

9 example, towards the end of January. What I'm getting at is what's

10  useful for us is having a tranche of time unencumbered by -- by their

11 giving evidence.

12 So, for example, if they were to give evidence, I don't know,

13 three weeks, say the 23rd, 24th, 25th of January, something along those
14 lines, it means that we win this time, two or three weeks at the

15 beginning of January that we can use. If on the other hand they were to
16  give their evidence in the middle of January it limits the amount of time
17 wusefully, fruitfully, that we can use in the Congo.

18 I say all that because we've got limited budget, and so we have

19  to be very careful how many trips we make out there, because it absorbs a
20 lot of our budget assets. So we're having to housekeep as well. So I

21 just give that sort of indication. So I've got no objection to a

22 delayed, for our part, testimony on the part of victim witnesses. It

23  still gives us, we hope, sufficient time after they've given evidence to

24  do any further matters that we need in their respect, and between us as
25 team we can absorb the time necessary to commit to court, because we've
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1 got counsel, co-counsel, and we can cover that period of time. It will
be taken up with court time. That's not a particular problem. I refer

to it as being a problem in my e-mail, but on reflection talking amongst

B~ W N

the team it doesn't pose a problem to us. We can absorb the court time,
as it were. More significant to us, as I stress, is having tranches of
time that we can effectively utilise. Thank you.

(The Trial Chamber confers)

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor,
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Mr. Kilenda rose before you.

10 MR. MACDONALD: (Interpretation) I was asking him what

11  happened -- go ahead.

12 PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, you can go
13 ahead, then the Prosecutor.

14 MR. KILENDA: (Interpretation) I wish to inform the Chamber that
15 we have understood your concern that we should have a speedy trial. At
16  this moment, we are waiting for the Scheduling Order that you promised.
17 PRESIDING JUDGE COTTE: (Interpretation) Yes, Prosecutor.

18 MR. MACDONALD: (Interpretation) Maybe I am already touching on
19 item 3, but the date for the presentation of victims' evidence is not a

20 problem for us, but the date that will be retained for the defence

21 evidence should be a cut-off point. It should have a cut-off point

22 especially, with concern in relation to decision 2338 -- or 88, but when

23  we choose a date, we should make sure that that date is respected. That
24  is the point I wanted to bring to your attention, because if there are

25 disclosures and then the date of the start of the Defence evidence keeps
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1 changing, then it could have an affect on our disclosure proceedings. So
I think the cut-off point should be the 30th of January,
2009 (* as interpreted).

B~ W N

PRESIDING JUDGE COTTE: (Interpretation) I said that we were
going to use a set number of points.
Mr. Luvengika, we are going to talk about victims in a short

while. We are not forgetting you.

MR. LUVENGIKA: (Interpretation) Yes. We are talking about the
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probable date of the appearance of victims, and that is why I wished to
10 inform the Chamber about the discussions I had with the VWU.

11 PRESIDING JUDGE COTTE: (Interpretation) Well, you can do that
12 later on.

13 The purpose of the Status Conference is to enable us to have a

14  discussion, and that is what we are doing.

15 Mr. Hooper has sent an e-mail. He sent an e-mail on Friday

16 mentioning the 1st of April or after Easter. We do not know the

17 viewpoint of the Defence team of Mr. Ngudjolo. The Prosecutor has

18 rightly point out that when the Defence case starts, then that is going

19  to affect disclosure deadlines. We are getting your view points, and

20 within a very short while we are going to send out a Scheduling Order so
21 that all parties and participants will know exactly what to expect.

22 Mr. Luvengika, we said that the evidence of victims who have been
23 authorised to participate as victims will come before the presentation of
24  Defence case. As]Isaid a short while ago, paragraph 29 of our decision,

25 isit-- 2517, clearly stated that with respect to victims who have to
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1 give evidence as witnesses, they will have a time-limit of 15 days which
will be added to the period you need to finish the preparation of your

defence. We are going to thrash out all those items in the course of
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this Status Conference. It was important for us to hear your viewpoints,
to hear about the budget difficulties which Mr. Hooper talked about,
difficulties with going to a remote country. Well, these are all the
various items of information which we are going to take into

consideration when we set the respective dates of the start of the
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victims' case, and after a small suspension, the date of the start of the

10 Defence case of Germain Katanga followed by that of Mathieu Ngudjolo.
11 On this particular point, item 3 of our Status Conference, we

12 wanted to remind the two Defence teams of their obligations, the

13 obligations binding on them when we set the date of the start of the

14 Defence case, obligations which stem from our decision number 2388 of
15  14th of September, 2010, a decision which referred to Regulations 78 and
16 79 of the Regulations of the Court.

17 The Chamber would like to inform the Defence teams that they

18 shall, in accordance with Rule 78 of the Rules of Procedure and Evidence,
19  when the date of the start of the Defence evidence is set, they shall

20 enable the Prosecutor to receive the books, photographs, and other

21  exhibits that they have in their possession, and that since that is the

22 condition, exhibits that they have to use as evidence in the trial. So

23 itisnot a blind disclosure, so to speak. It is a disclosure of the

24  material that the Defence teams intend to rely on as evidence in the

25  trial.
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1 The Chamber would like to remind you that the Defence has to

2 facilitate such inspection by disclosing such material whenever possible

3 inelectronic format.

4 The two Defence teams also have to disclose to all parties and

participants and to the Chamber, in accordance with Regulation 54 of the
court, and not later than two weeks after the start of the presentation
of their Defence case, a document which sums up all the points of fact

and law on which each Defence team intends to rely, and when necessary,
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they also have to disclose the Defence argument that each accused person
10 wishes to invoke. The two teams also have to disclose to the same

11  parties the name, pseudonyms, and other aliases, and to that end the

12 Chamber would like to request the unit to help the Defence teams in

13 determining such pseudonyms. They have to disclose birth dates and

14 addresses, where possible; that is, birth dates and addresses of all

15 witnesses they intend to call, to appear before the Court. They also

16  have is to disclose an order of appearance of witnesses in accordance

17 with paragraphs 8 and 103 of the decision on Rule 140. They also have to
18 disclose the statements of the witnesses they intend to all, or at least

19 asummary of the key points that will be raised by each witness in his or
20  her testimony.

21 Lastly, they have to give information relating to the probable

22 duration of the examination-in-chief of each of their witnesses. You

23 must understand that this is only a reminder of the decision relating to
24 Rule 78, a decision that was mentioned a short while ago, 2338 of the

25  14th of September, 2008.
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1 I don't think there was any particular difficulty with that.

2 Yes, Mr. Prosecutor.

3 MR. MACDONALD: (Interpretation) Well, it's not about any

4 particular difficulty, your Honour. Isimply wish to draw the attention

5 of the Chamber, to give the Chamber a heads-up so that we don't have any
6 difficulties or any surprise subsequently. I wish to draw your attention

7  to two points which relate to information we sent in our e-mail of last

8 week on what we mean by "statements" and what we mean by "summaries,"
9 and with relation of these two -- this time period of two weeks, as well

10  as the application of Regulation 35 to the Defence teams, a regulation

11 which should go into force once the Scheduling Order has been issued.
12 You should understand, your Honour, that it is also mentioned

13 that after the end of the Prosecution case, disclosure has to commence,

14 and at most, two weeks before the beginning of the Defence case. Well,
15 that is the time-limit that has to be respected. The sooner the

16  Prosecution receives evidence, the sooner they can investigate such

17 material, and that will speed up the trial. The more information we have
18 in the statements, or the more exhaustive the information we have in the
19 summaries, the fewer applications you will receive requesting for more
20 details.
21 In other words, your Honour, if we receive documentation -- and
22 when I'm talking about documentation, I'm talking about statements or
23 summaries of the key items on which a witness is going to give evidence.
24  If we receive short documents which do not provide any information,
25 documents which do not meet the criteria of your decision number 2388,
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1 paragraph 60, if we receive incomplete documents, therefore, the

2 Prosecution will have no other choice but to turn the Chamber and request
3 for further information or for more details.

4 Furthermore, your Honour, I would like to inform you that if the

5 Defence waits right up to last minute before disclosing the majority of

6 its exculpatory evidence, then the Prosecution might be forced to send an
7 application making certain requests. It will -- it will all depend on

8 the order of appearance of witnesses. Maybe you should clarify this

9 point, your Honour, by saying that this has to happen two weeks before
10  the start of the Defence case. That is our understanding of the

11  decision, but I believe that on page 25, paragraph 4, it is not clearly

12 stated that we are referring to two weeks before the cut-off date.

13 Furthermore, it is only on that date that the Chamber can

14 determine with all parties and participants the duration of the evidence
15 of each witnesses -- of each witness, the topics on which the witnesses

16  are going to be examined, and so the cut-off point is two weeks before

17  the start of the Defence case.

18 I can tell you that from experience, when deadlines are set, take

19  the two weeks you are talking about, we become very busy within that
20 period. We have to ensure as well that the disclosures we receive within
21 that time period relate to the first witness who will be called by

22 Mr. Hooper.

23 If I'm raising these points, it is not because I wish to bother

24 the Chamber. I am raising these points, your Honour, because we have to
25 avoid this game of hide and seek when we try to take advantage of this
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1 issue in 2388 to make disclosure at the last minute in order to corner
the Prosecution. I think Mr. Hooper in his last filing said that this

was not a game, and indeed, this is really not a joke. It is not a game.

B~ W N

That is what I would like to say. And we should bear in mind
that if this deadline is exceeded, then Rule 35 will apply.

Let's take the 1st of April to be the start off date for the
Defence case. Now, this is just an example. That will mean that by the

14th or 15th of March all evidence should have been disclosed, and we
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would not like to receive an application, that is, a request for an

10  extension of the deadline for whatever reason. The date of the 14th or

11  the 15th March in that case will have to remain unchanged. That's just
12 an example.

13 You have to understand that we were fortunate to receive

14  protective measures from the Chamber, which made it possible to make
15 disclosures 40 or 45 days before the calling of the witness. Despite the

16  fact that the date of the trial had changed, despite the fact that it was

17  difficult to determine with accuracy the date of the evidence of

18  Witness 0563, the date that had been agreed upon were not changed.

19 So I would like to suggest that the same things should -- or the

20 same points should apply to that cut-off period of two weeks prior to the
21  start of the Defence case.

22 Thank you.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor,
24 we have listened very attentively. We would like to hope, one, that the

25 Defence teams from a certain date will start disclosing the material
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1 which you deem useful. Whatever the case, we are not going to go back on
the decision which was issued on the 14th of September, 2010, and which

clearly states the obligations of the Defence team with a time period of

B~ W N

two weeks which they have to observe.

If you can make some disclosures early, that will enable you to
gain time, but we also hope that the Defence teams will strive to make
sure that you receive enough material to usefully prepare your

cross-examination without having to file to the Chamber or file requests

O 0 NN O Gl

with the Chamber to get additional information.

10 We are all moving toward the same objective even though we have
11 different roles to play here, and this is really no joke. The most

12 important thing here is to make sure that the Chamber has the greatest
13 amount of material possibly, that is exculpatory and incriminating

14 material, in order to adequately judge the two accused persons who have
15 been brought before this Chamber.

16 At the given point in time, two weeks will be a very short time

17  for you and for the Chamber when you have to look at the list of

18 witnesses for each of the Defence teams, when we have to look at the

19 amount of time that the various -- the two Defence teams have to devote
20 to the various witnesses.

21 You will remember that when we were listening to the Prosecution
22 case, we asked you to reduce your list of witnesses, and we asked you to
23  drastically reduce the amount of time you intend to use for the

24 examination of these witnesses, that is, for examinations-in-chief.

25 Now, we do not know what the Defence teams are going to propose
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to us, but they are fully aware that it would be unreasonable to request
for a maximum period of time in order to receive the minimum. I don't

think that will be possible. I hope that everything's going to be
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conducted in the best manner possible, and I think you were right to give
us that reminder.

Now, with respect to the time allotted to the two Defence teams,
the Chamber would like to say that in its decision number 2388, it

clearly stated that disclosures have to be done at the same time by both
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Defence teams and this has to be done even though the Defence team of
10 Mathieu Ngudjolo is going to take the floor later on. The two Defence

11 teams have to be placed in a situation of equality.

12 Now, while respecting the independence of both Defence teams, and
13 I think that one of the members of the team of Mathieu Ngudjolo stated,
14  that while respecting the independence of both Defence teams, the

15 Chamber, in order to speed up the trial, would like to urge both Defence
16  teams to consult each other regularly in order to avoid unnecessary

17  repetitions in their Defence arguments.

18 I would like to urge you, Mr. Hooper, Mr. Kilenda, that whenever

19 this is possible, whenever this is possible, you should present joint

20 witnesses. That is what we have mentioned in paragraph 64 and 65 in the
21  decision relating to Rule 140 in order to avoid any duplicating

22 testimonies. Any testimony which is repetitive may not be taken into

23  account in the allocation of time for the Defence teams. We would

24  therefore like to urge you to do everything possible to ensure that you

25 donot have witnesses who appear to say the same thing.
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1 Similarly, the Chamber would like to request you to file a bar

2 table motion, that is, file a motion without passing through a witness,

3 Dbefore the start of your respective Defence cases; paragraph 98 to

4 paragraph 102 of the decision relating to Rule 140, if that is possible.

Still along the same lines, once you're aware of the date of commencement
of your respective cases, the Chamber would like to ask the parties to
consult each other once more in order to see whether it's not possible to

reach agreements on evidence pursuant to Rule 69 of the Rules of

O 0 NN O Gl

Procedure and Evidence, or to contact the Chamber in order to seek

10 admission of facts pursuant to Article 69(6) of the Statute. This is

11  just a reminder that we are giving you. Admission of facts are provided
12 for by Article 69(6).

13 Lastly, and bearing in mind the fact that this request is a bit

14 anticipated, the Chamber would appreciate, Mr. Hooper, Mr. Kilenda, if
15 you're able to do so, the Chamber would appreciate if you can inform us
16  right now whether you intend to call expert witnesses. Are you going to
17  call expert witnesses, and are you in a position to tell us about that

18 now? Do you intend to use experts, expert witnesses?

19 MR. HOOPER: Can I say at this stage it's unlikely, but there are

20 some issues that we're still looking at, specific issues, and we should

21  know certainly by the end of the next few weeks, in fact, whether we are

22 going to go along those lines, but at present I can say it's unlikely.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
24 Mr. Kilenda.
25 MR. KILENDA: (Interpretation) Thank you, your Honour. For now
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1 Iwould like to reassure the Chamber that we would like to call one

2 expert witness. That's the information I can give you today. The

3 problem is that this expert does not appear on the list of experts yet,

4 and we are going to do everything to make sure that the expert features

5 on the list. So we -- as I speak, we are going to call one expert

6 witness. But this does not mean that we will not call others, and if

7  that should be the case, we will inform the Chamber accordingly.

8 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Similarly,
9 are you able to tell us whether you will be able to -- or whether you're

10  going to call insider witnesses.

11 MR. HOOPER: Yes. For our part, Germain Katanga's part.

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

13 MR. KILENDA: (Interpretation) We have not yet reached a

14  position on that point, your Honour.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you Mr. Kilenda.
16 MR. MACDONALD: (Interpretation) With your permission, with your
17  leave, your Honour?

18 PRESIDING JUDGE COTTE: (Interpretation) Yes.

19 MR. MACDONALD: (Interpretation) I apologise for interrupting.
20 I find that you are going back to certain points on which we had sent you
21 ane-mail. I wish to explain to you the practical difficulties which

22 could arise.

23 If the Prosecution makes a -- sends an application to meet an

24 insider witness, someone who is alleged to have committed crimes that
25 fall within the jurisdiction of this court and who, therefore, needs the
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1 services of a lawyer, a lawyer who is not Mr. Hooper or Mr. Kilenda,
because the witnesses of the Prosecution and the Defense are not the

property of the party calling them. So there is no legal link as the

B~ W N

link that a Legal Representative would have with a victim. So this we
would end up having too many people around the same table, and in this
case you will -- that -- that individual will need to have his own lawyer
in addition to the Defence lawyers and the other lawyers sitting in the

courtroom.
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So this is to say that this takes a lot of time to organise, and

10 that despite the fact that the Registry is doing everything possible,

11 sometimes this can take a lot of time, and it can be difficult to

12 organise. So that's just one practical point that we wanted to raise

13 with the Chamber.

14 Thank you.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

16 Mr. Prosecutor.

17 Counsel Kilenda, the Chamber feels that they have a memory,

18 although we cannot remember the date upon which you did this, we feel
19  that you mentioned that Mr. Ngudjolo at some point does intend to make a
20 statement. I feel that you did say that. I'm not sure whether that was

21  at the outset of the debates on the merits.

22 MR. KILENDA: (Interpretation) Yes, it is true that at one point

23 we did send an e-mail to this effect. We are still thinking about this,

24 but we shall organise ourselves in such a way that we do not launch this

25 asasurprise on anyone, and this decision will be made known once we are
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1 sure on this.

2 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

3 And, Mr. Hooper, at this stage is it envisaged that

4 Germain Katanga shall make a statement of this kind? It might be too

5 premature to ask, but where are you at?

6 MR. HOOPER: Yes, I think it is. We haven't seen the end of the

7  Prosecution case yet, and in this case that's not insignificant. So

8 we'll let you know in due course. We may.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you. To date,
10 Mr. Hooper, you have mentioned about 35 witnesses, Mr. Kilenda about 30
11  witnesses as concerns Ngudjolo case. Are you able to tell us, even if it
12 is only approximately, to give us an idea of how much time you require
13 for these examinations-in-chief respectively. Iknow that this is very

14 early in the piece, but we would appreciate being able to have a vague
15 idea for the months to come if not in the weeks to come of how things
16  will stand. Are you able to give us an estimate, even though we don't
17 have the witnesses before us right now?

18 MR. HOOPER: If it's 35 witnesses, and if we were to, say, on the
19  hours we sit, two days a witness, that is, for all the evidence, in

20 chief, cross-examination, Judges' questions, et cetera, then we get to a
21 figure of -- very approximate figure of 70 days.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

23 Counsel Hooper.

24 Now, I guess we could take a pro rata and estimate how much they

25 would be on Ngudjolo's side, but we will bear this in mind as just a
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1 vague notion at this stage.
Very well. We have a few outstanding points yet to address, for

example, those that Counsel Luvengika wished to raise.

B~ W N

Mr. Luvengika, you requested leave to call various victims
forward as witnesses, and this was in your e-mail on the 26th of
November, 2010. We're ready to hear you out. Do you have any further
information to offer us?

MR. LUVENGIKA: (Interpretation) Your Honour, Honourable Judges,
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yes, I should like to start with the end of what Presiding Judge Cotte

10  just said. Unfortunately, I have no further clarifications to offer the

11  Chamber, but I can offer some information given the discussions we have

12 had with the unit.

13 The Legal Representatives do not wish to question the decision of

14  the Chamber regarding the two weeks or 15 days prior to the commencement
15 of the Defence case, your Honour, but during our discussions with the

16  unit's teams, many questions came to mind and a lot of explanations were

17 given to me from the unit which made me realise that we are getting close
18  to the end-of-the-year recess, and the administration side will not have

19  its usual functions in full operation vis-a-vis the Congolese authorities

20 or the -- the embassies in Belgium. However, given the decision of the

21  Chamber, we contacted the unit and undertook the procedures necessary for
22 these victims to provide the unit with all the information that they

23 require in order for these witnesses to appear, and we wanted to know how
24  much time was required for these formalities.

25 We were starting from the theory that the victims' unit should be

Monday, 29 November 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-224-ENG CT WT 29-11-201039/64 SZ T

Status Conference (Open Session) Page 39

1 prepare -- or these victims should be prepared to start appearing after
the recess, in the start of January. The unit led us to believe that

this was not going to be possible because, if my memory serves me

B~ W N

correctly, they required something like 40 or 45 days before appearance
before the Court so that these formalities could be undertaken. From the
start of the process it would require 40 or 45 days before the victim
arrived in The Hague, and that is why I wanted to take the floor a moment

ago when you were talking about clarifying the dates upon which the

O 0 NN o Gl

victims were to appear.

10 It was just to draw the Chamber's attention to this aspect, this

11  very practical aspect of the matter, this administrative matter, because

12 these kinds of difficulties encountered by the unit can slow the process

13 down.

14 I should like now to move on to the matter that the Chamber

15 mentioned as concerns the order of appearance of these victims.

16 For the time being, I could offer a provisional order of

17  appearance, because when we contacted these victims to get the

18 information that the unit required, we first of all had difficulty

19  contacting them because one had been hospitalised, for example, who had
20 had -- this person had had some health problems arise. So this order of

21 appearance could change depending on the availability of the witnesses.
22 And secondly, and this is where I wished to have the opinions of

23  the Defence team, we wished to avoid having the victims come as a group.
24 We wanted to have of them arrive in accordance with their appearance.

25 However, the unit intimated to us that, from a logistic point of view and
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1 from a psychological point of view vis-a-vis the victim or witnesses more
generally, and also from a practical perspective, it would be more

worthwhile to have the victims travel as a group given the potential

B~ W N

culture shock. This would help them feel more confident upon their
arrival here. But we know that from the Defence standpoint, there could
be some objections to this practice, and there could be some concerns as
to what Mr. Hooper refers to as the contamination of witnesses. And in

any case, we should not like to take the risk of having the victims
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appear as a group, because this is what the unit feels would be more

10  practical, but we will not insist on this practice if there is any

11  concern from the part of the Defence of any witness contamination. And
12 if this was seen as a hindrance to the right of the -- rights of the

13 Defense team, then we would avoid this.

14 So that is what we wish to share with the Chamber, and so those

15 are the concerns for -- as concerns the unit and bringing the victims to

16  The Hague. This group travel of the victims to The Hague could be

17  beneficial for the victims. All of these four victims have never yet

18 travelled so far, and they might be rather tremulous when it comes to

19  travelling to a country like this, they have a lot of questions, and all

20  of this needs to be organised, so I will be asking with my assistant in

21  the DRC to see whether they can be escorted here. So we shall try to

22  find this out and this information has to come from the VWU, but

23 obviously a decision will be taken after we continue our discussions over
24  the next few days with the unit, and we will come back to the Chamber on

25 this as soon as we can to submit an order of appearance of these
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1 witnesses and to offer an update on the formalities between ourselves and

2 the unit.

3 Thank you very much.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
5 Counsel Luvengika.

6 Yes, Mr. Hooper.

7 MR. HOOPER: Can Ijust indicate for our part we have no

8 objection to group travel of the victims/witnesses. We would like them,

9 of course, to be instructed not to discuss their evidence at that stage,

10 and we understand from VWU that once they commence evidence then they are
11  dealt with in a separate way; in other words, the person giving evidence

12 would not thereon be in contact with any of the other waiting witnesses

13 until any waiting witness has himself or herself completed their

14  testimony.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
16 Over to Mr. Prosecutor --
17 MR. KILENDA: (Interpretation) May I can take the floor

18 afterwards, please?

19 PRESIDING JUDGE COTTE: (Interpretation) Mr. MacDonald, you will
20 go after Counsel Kilenda.

21 MR. KILENDA: (Interpretation) We cannot control what the unit

22 does, but we do think indeed that it is important to avoid any witness

23 contamination. If these victim/witnesses are four in number, we think

24  that it would be unfortunate if one arrived by -- via the airport

25 Charles de Gaulle and another through Brussels and another through
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1 Schiphol, and then once they get through into the Netherlands they all

2 get distributed to various different lodgings. No. We just want to

3 avoid any contamination, so that once all of the witnesses are here, if

4 they're here at the same time, we think that it would be -- we think that

5 it's important that they do not consult with one another once they

6 arrived or during their transport here from the DRC. Thank you.

7 PRESIDING JUDGE COTTE: (Interpretation) Mr. MacDonald.

8 MR. MACDONALD: (Interpretation) Thank you, your Honour. As
9 concern's the unit's time (* indiscernible), I would like to refer the

10 Chamber to decision 1134, paragraph 18. It was 35 days. Thirty-five

11 days were required in order to call forth a witness. This was the

12 decision of the Chamber, and it recalled information already provided by
13 the unit.

14 Given the holiday season, maybe it might be that, as

15 Mr. Luvengika said, that these witnesses don't travel alone but, rather,

16  are escorted, particularly the more vulnerable among them, but it is

17  important to avoid, your Honour, that the victims travel in a group, live
18 as a group, and share a hotel room, just to avoid any contamination which
19  could later be to the advantage of one party or another.

20 We therefore need to avoid having the witnesses, if they have

21 travelled together, to be able to discuss the -- their testimonies,

22 particularly if these people have not seen one another for some time.

23 The Prosecution shall do all within its power to make sure that

24  their witnesses do not travel together. We have always done this and,

25 therefore, we should expect the same for victims from the Legal
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—

Representatives and also from the Defence teams.
Thank you.
PRESIDING JUDGE COTTE: (Interpretation) Thank you.

B~ W N

Mr. Luvengika, there were three points that you made when you
took the floor. Firstly, you indicated the date, the date upon which
these victims will be called forth to appear should be conducted with
enough time for the formalities to take place. We shall bear that in

mind. We had borne this in mind in our preliminary ruminations before
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coming to today's hearings and we will bear this in mind. When we issue
10 our Scheduling Order, we will make sure that the date scheduled shall
11 bear these constraints in mind. Please rest assured on this matter.

12 Secondly, as concerns your second point, which was the order of

13 appearance of these victims, please, as soon as you are able, bring this

14  to our attention and offer a brief description to the attention of all of

15 us so that we will know who shall be the first to appear. This way, we
16  can all prepare. In the preparation of the cross-examinations, this

17  information is most useful.

18 As concerns the transport of these four individuals, or at least

19  of these people who are called to appear, we bear in mind what has been
20 said around the room. It is very important, Court Officer, that the

21 transcript of today's hearing be disclosed to the VWU.

22 Having heard your interventions, the Chamber bears in mind that
23 we should provide for approximately 15 days of hearings to give enough
24  time for the examinations-in-chief, the cross-examinations, and this

25 means that we are led to envisage, perhaps, some kind of transport using
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the very same flight. If this were to be the case, or perhaps we could
conceive there would be a first trip for the victim coming for the first

person to appear and a second flight for the other victims who are coming

B~ W N

in the second, this might mean that they feel less isolated. They could

be escorted. It's not necessary that they all sit side by side on the

same flight, they could be seated separately, and that once they are
accommodated in The Hague, the Chamber understood that the victims will

be lodged in different hotels. We have noted that Mr. Hooper had no
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objections to a group trip. We saw Mr. Kilenda's preference for separate
10  trips so as to avoid any contamination.

11 It is important there for the unit to envisage transport which

12 will ensure separation of the victims even if they fly all together so

13 that they cannot communicate among themselves. That is very important we
14  feel, Court Officer, to be communicated to the Unit for the Protection of
15 Witnesses and Victims.

16 Mr. Prosecutor, are there any further items that you wish to

17 raise? We have items in mind which we don't think will spill over into

18 the other two hours remaining, but we're ready to hear you out.

19 MR. MACDONALD: (Interpretation) Thank you, your Honour. The
20 easy items that I wish to raise are basically do we make a trip to Bogoro
21 ornot? Do we go to Bogoro? Do we go to Bunia? In order to understand
22 the lie of the land, the geographical, cultural situations, social

23 conditions in situ which will enable the Chamber to understand the

24  context of the matter as, for example, raised by Mr. Hooper at the

25 outset, and also to bear in mind the difficulties that the Chamber might
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1 or might not have noted.
PRESIDING JUDGE COTTE: (Interpretation) Remember that the very

tirst filings that had been submitted in November 2008 mentioned this.

B~ W N

This was also mentioned in the first Status Conference, and several of
you have also referred to these at various points in the -- in the
hearings.

Yes, the Chamber will travel to the DRC so as to see where the

facts in question took place and to gain better knowledge of the
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situation which should enable us to clarify certain points that have been
10 held in abeyance during the presentation of your case. This doesn't mean
11 that we will be able to clarify all potential uncertainties, but the

12 Chamber also did envisage to make this trip at the end of the

13 presentation of the Prosecution's case and before in calling its own

14 witnesses and before retiring for deliberation.

15 All of this will require a certain amount of preparation, because

16 we have to bear in mind the different Defence teams, the different

17  parties and participants. So therefore we will be able to notify you in

18  due time of this trip.

19 MR. HOOPER: (* Previous translation continues) ... just

20 interrupt. I'm sorry, it's just that we were discussing this before we

21 came in, and, yes, we very much welcome your decision in respect of that.
22 We're wondering whether during the time that we hope we've got to
23  prepare the Defence case, i.e., in the early months of next year, whether
24 thatisn't a period of time which perhaps might provide an opportunity

25 for the Chamber to -- to make that trip. In other words, for our part we
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1 don't feel it's necessary for you, the Judges, to wait until the Defence
case because you have a sufficient view now of the issues and the places

and the geography, and so during that period that we hope we've won

B~ W N

between the new year and the date of the Defence case, there may be a
fruitful week or two that will keep you Judges busy during that time.
PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Kilenda.
MR. KILENDA: (Interpretation) We knew that one day you would go

down to the field, but we believe that it would be natural for you and
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better for you to go down there when you have heard the case of all the

10  parties and participants, because you would then have had an overview of
11  the entire case. So we believe it would be logical for you to go into

12 the field after having heard all the witnesses and after having heard all

13  the cases of the various parties and participants.

14 PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Prosecutor.

15 Please try to be brief, and then we'll take a 30-minute break.

16 MR. MACDONALD: (Interpretation) That's right. I would like to

17 support what has been said by Mr. Kilenda. Thank you.

18 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, the

19  suggestion you have made is one we have thought about, and a short while
20 ago we thought that we would be able to go to the DRC at the time when
21  the Defence teams would be carrying out and completing their

22 investigations, and we felt that it would be reasonable for us to go to

23 the DRC once we have received all the material that you are going to

24  provide to the Chamber and after having identified all the verifications

25 that we would have to do on the field.
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1 We would have liked for the Chamber to go to the field before the

2 beginning of the trial and then return there at the end of the trial, but

3 for practical and financial reasons, only one trip can be carried out,

4 and that trip will be done, but rest assured that during the time that

will be allotted to you to complete your investigations, the Chamber is
going to have a lot of things to do. We will have to sum up all the
evidence presented by the Prosecution. We will have to sum up the

charges, and so in the course of the next few weeks which are going to be

O 0 NN O Gl

allotted to you, we will have to prepare ourselves to receive all the

10 exculpatory evidence which you are going to bring in the course of your
11 case in order for us to have a clear idea of things.

12 May I suggest that we rise for 30 minutes, and we will reconvene
13 for a few short items which should not take two hours, and that will be
14  the end of the Status Conference. It might take us only about 30

15 minutes, that is, for those of you who have other things to do this

16  afternoon. So we stand adjourned.

17 Recess taken at 4.27 p.m.

18 On resuming at 5.00 p.m.

19 (Open session)

20 COURT USHER: All rise.

21 PRESIDING JUDGE COTTE: (Interpretation) Court is resumed.

22 Please take your seats.
23 Among the points that you wished to raise, Mr. Prosecutor, we
24  have heard that a second bar table motion is being prepared. On the 19th

25 of November we received an e-mail that you had sent to the Defence teams
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1 inviting them to offer their observations before the 26th of November on
those five documents already listed on the list of incriminating evidence

and that you were planning to include this on a second bar table motion.

B~ W N

This second bar table motion needs to be submitted quite soon,
before the end of your case; is that right?

MR. MACDONALD: (Interpretation) Yes, your Honour. Yes, indeed.
We are actively working on preparing the submission this week, if

possible, of that motion, but it might be more realistic to expect that

O 0 NN O Gl

next week, perhaps the 6th or the 7th. As concerns these five documents,
10 we want to thank our colleagues for having received their positive

11 responses, one negative for the four others. So there will be no problem
12  with this. And when we had feedback about P-0167 and P-0258, we realised
13 that we would need to submit a motion along the terms of decision 1665
14  for these two statements. We would like that to be added to the

15 evidence. And this all led to the second bar table motion, which has

16 meant a lot of extra work. So we're not trying to cause undue delay but
17  that is the reason for this. Thank you very much, your Honour.

18 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
19  So this is the logical conclusion or follow-up to that e-mail that you

20 sent on the 26th of November at 11.35 and that the Defence teams had

21 read. So we're talking about Witnesses 0167 and 0258 for which we feel
22 that you will be able to use this second bar table motion as provided for
23 by decision 1665.

24 The Chamber would like to have filings, reasoned filings, from

25 the Ngudjolo Defence team in good time.
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

We shall not spend a lot of time on it, but there was also an
e-mail about the transcript of the videos which had been shown during
the -- the testimonies in August and September last of Witnesses 0030 and
0002. There were many difficulties that were encountered during those
videos at the time, given the transcripts of what was said, in the
transcript made by the OTP, and then a revised translation done by the
Registry.

That e-mail, which was sent the 25th of November -- 26th
November, therefore mentioned that both parties were to receive excerpts
of that transcript of the videos, but if you encounter difficulties in
implementing what was said in that e-mail, then it will be up to each of
these respective teams to contact Madam Toumaj who is aware of the
situation, and if there are any major difficulties, then please refer the
matter to the Chamber, but in theory this e-mail was supposed to settle
any difficulties that had arisen. Thank you.

Mr. Prosecutor.

MR. MACDONALD: (Interpretation) Yes, with your leave,
your Honour, I know that you mentioned that you did not want to spend a
lot of time on this matter, but I do feel that it's important to hand
over to Counsel Dutertre so that the Chamber knows, and also in
cooperation with the Kilenda team that this be communicated, because we
are talking about the eCourt Protocol. So I was hoping that we could
talk about the difficulties encountered when we received that e-mail, and
therefore we could talk about the different steps that were taken with

the Registry to overcome these problems. So very briefly I should like

Monday, 29 November 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-224-ENG CT WT 29-11-2010 50/64 SZ T

Status Conference (Open Session) Page 50

—

to present that.

2 PRESIDING JUDGE COTTE: (Interpretation) Yes, but very briefly,

3 please, because these are technical issues and not all of us are

4 necessarily able to provide solutions to that.

5 Over to you, Counsel Dutertre.

6 MR. DUTERTRE: (Interpretation) Good afternoon, your Honours.

7 Indeed, this is technical matter, and that is why we would prefer to be

8 able to discuss this in more length with the Registry.

9 In your e-mail, the issue of re-editing or revisiting the

10  transcripts of the dialogue in the video dealt more generally with the

11  issue of who does what and how when an element loaded into eCourt was
12 only partially used in the hearing, and this is of importance for all the

13  different parties, the victims, the Defence, and I think we have a common
14  approach with Mr. Ngudjolo's team on this matter. This particular matter
15 is-- has had a lot of input from the Ngudjolo team.

16 The question is: Who does what when -- when this is only

17  partially settled in the e-Court Protocol? There is a working group, as

18  has just been mentioned by Mr. MacDonald, which is called the eCourt User
19  Group. It was recently created in September 2010, with representatives
20 from all parts of the court, the Presidency, the Chamber, the OPCV, the

21 Registry, the Defence Chambers, the CMS, the Prosecution, and more.

22 The objective is to -- to offer solutions for this kind of eCourt

23  Protocol, and there have been two meetings already, and the Prosecution
24 should like to talk about the procedures used with these videos.

25 For the moment there have been quite a few e-mail exchanges with
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1 the Registry, and this is to do with the translations of the videos but

2 also with other elements such as Exhibits 191 and 192, when a document
3 has been partially loaded during testimony.

4 So we would like to continue working on this within that forum

5 that was recently created for this purpose, and that is because we want

6 tolook at the task distribution. And we think that this forum will be

7 useful in looking for the best ways of administering -- of using this for

8 the better administration of justice and respecting the security of

9 evidence loaded into the system when an EVD number has been assigned.
10 This is an important matter, because we want to avoid having

11  challenges later on relating to evidence that might have been uploaded to
12 eCourt by one party or the other. The Prosecution feels that once

13 material has been uploaded to eCourt and discussed in a hearing and an
14 EVD number attributed, a party cannot challenge it. Only a neutral organ
15 can challenge it, a neutral organ such as the Registry.

16 From the material standpoint, the rest of it is very easy. Your

17 Honours, you will remember that a sketch was extracted from the statement
18  of Victim P-0012, and an EVD number was given, and I think this is very
19 easy for the Registry to do.

20 That is the position of the Prosecution. Of course, discussions

21 are still ongoing, and what we would like, your Honours, is that this

22 forum should carry out or should continue with its responsibilities of

23  discussing these matters, and if one day we find that there is no

24 compromise between the parties, the Registry, the Chambers, or the

25 Presidency would have to be resorted to.
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1 There are certain exhibits that have been used, passages of video

2 transcripts have been identified, and I don't think there is any

3 emergency here, even though the Prosecution case is going to be ending
4 soon. All the material used in the hearing have been clearly identified

5 by page, by line, and through other references. So we can carry on in

6 that manner in future. But our belief is that the fundamental -- that

7  this fundamental matter should be discussed adversarially by all parties,
8 and the Chamber should get the views of all parties and participants

9 presented through an adversarial procedure.

10 This forum is quite recent, and we would like for it to carry on

11  with its activities. All the organs of the court are there represented.

12 And this is a fundamental issue, because it's going to ensure the

13 accuracy of evidence, and it will make sure that the loading of evidence
14 by the various parties and participants is not going to undermine our

15 joint duty of ensuring justice. We have to do this in an interactive

16 manner with all parties and participants concerned.

17 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor,

18 personally, well, maybe Judge Diarra and Judge Van den Wyngaert have a
19  different opinion, but it's only now that I have heard about the

20 existence of a forum that gives you an opportunity to discuss in an

21  adversarial manner in order to address these relatively technical and

22 complex issues. The only difficulty is that we do not know when that
23 forum will come up with final solutions that are acceptable to each and
24  everyone.

25 Our concern was to make sure that the Prosecution case is
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1 concluded under the best circumstances or conditions possible, and so

2 the -- we have the issue of these video extracts which has to be handled,
3 especially in relation to Witness T02 (* as interpreted).

4 The Legal Officer who was present at the hearing for Witness 0002

5 has been handling this very fastidious duty, and he's the one who sent

6 you the e-mail which you received, and he's requesting each and every one
7  of you to provide information that would clarify things. The

8 distribution of roles has been done in that manner, because the

9 transcription and translation of the transcripts of the documents --

10 well, the documents which you introduced.

11 Well, since we did not about the existence of this forum, we

12 wanted you to implement the guide-lines which feature in that e-mail of
13 the 26th, and if any major difficulties arise, please contact the

14 Registry, and if possible, you can contact the Bench. You can contact us
15 so that we can rule on such difficulties. However, we do not believe

16  that there is any problem at first sight. I think it simply suffices

17  that we translate into action the decisions which we have taken so that
18 everyone can be able to locate the extracts, the documents appended to
19 the extracts, and what the EVD references refer to.

20 The Chamber felt that all these issues had been canvassed in

21  court, but it would appear that this has not been the case because there
22 have certain changes within the Registry, staff changes. The most

23 important thing, therefore, is to clarify this point as soon as possible

24  and so ensure that the Prosecution case is completed without our having
25 to wait for the conclusions of the working group.
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1 You talked about the need to ensure coherence between the page

2 numbers in the English documents and the page numbers in the French

3 documents. This is something which we have been -- a problem we have had
4  to talk about a long time ago, that is, the need to have pages in French

5 and English that tally with each other in terms of page numbers and line

6 numbers. We are waiting for a solution that will be satisfactory to us.

7 And not only to us, but also to the other Chambers within the court.

8 Maybe that was going to be our end-of-year present, I don't know, but

9 that is our hope, because we think that if excerpts are quoted in a

10 hearing, it would be very convenient for us if we have the same page

11 numbers in English and French.

12 Mr. MacDonald, what do you have to say?

13 MR. MACDONALD: (Interpretation) I would like to say that before
14  Trial Chamber I -- well, Trial Chamber I is currently carrying out this

15 activity, that is, trying to ensure coherence or correlation between the

16 documents. Not only coherence between the pages but coherence between
17  the substance in French and the substance in English. But if I'm not

18  mistaken, the Registry at this moment is currently reviewing the

19  transcripts in the Lubanga case, and this accounts for the fact that

20 edited versions of the transcripts become ready about two weeks later on.
21  So there are advantages to a lot of this, but there are also

22 disadvantages.

23 Well, your Honour, this is our wish, but this is a wish which we

24 hope should be addressed as soon as possible, because right from the

25 beginning in each of our working documents, whether we're talking about
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1 tables, summaries, or other sorts of documents, we have to do something
about pagination and line numbers in order to ensure concordance.

To come back to the previous points, your Honour, and to say

B~ W N

something briefly on videos, the Prosecution has been discussing with the
Registry on these matters, and we have been discussing with the Kilenda
team as well.

While we're trying to come up with a solution, the Chamber

rendered a decision by e-mail on the point which we were discussing on.
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Well, it was not an oversight on the part of the parties. We just simply
10 wished to solve a problem, and we are trying to solve it through this

11  forum, a forum which brings together all the parties. We found that the
12 Chamber rendered this decision by e-mail without giving the parties an
13 opportunity to make situations, and so our objective is clear,

14  your Honour, and it is that evidence should be filed in the record,

15 evidence which represents the situation as it is, especially with respect
16  to Witness 0002, and if there are any difficulties we are going to return
17 to the Chamber, but our objective is not to bother the Chamber with

18 issues of this nature. Our objective is to solve practical and

19 administrative matters without the intervention of the Chamber. Rest
20 assured, therefore, that we will do everything possible to ensure that

21 each and everyone takes their responsibilities seriously.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
23 Well, we were unaware that the various parties and participants

24  were working on this, and that is why we issued a decision. The Legal

25 Officer who was present in the courtroom when P-0002 gave his evidence is
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1 going to leave the court on the 30th of November, 2010, that is tomorrow,
2 and he wanted to address this matter before leaving, and he has done so,
3 Dbecause I think we have arrived at a solution which I think is
4 satisfactory to each and everyone.

5 The last point that the Prosecutor raised in his proposed agenda

6 concerned the end-of-year recess period.

7 If and only if the parties and participants agree, the Chamber is

8 ready to renew its recommendation of 9th July 2010, stating that between
9  the 20th of December and the 31st of December, 2010, only indispensable

10 motions should be filed. Irepeat. If and only if the parties are in
11 agreement, then we could agree that during the period the 20th of
12 December, which is a Monday, right up to the 31st December 2010, only
13 motions that are indispensable should be filed. This will enable those
14 who wish to rest during this period to do so.

15 Of course, gentlemen, accused persons, this does not mean that
16  everything is going to come to a standstill during that period. On the
17 contrary. The Chamber is going to strive in the weeks ahead to complete
18  their examination and processing of current motions, motions that have
19  Dbeen filed, and to prepare the next phase of the trial while trying to
20 analyse all the evidence received in the course of the first phase.

21 If you agree, therefore, then you should strive not to contact
22 the Chamber unless the matter is of utmost importance, that is, during
23  this period of ten days.

24 The Chamber would like to thank you for your attention.

25 Yes, Professor Fofé.
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1 MR. FOFE: (Interpretation) Thank you, your Honour.

2 I would like to return to a point which you raised at the

3 beginning of this Status Conference, a point which relates to the

4 testimony of Witness 0166.

If I understood you clearly, your Honour, the Defence will have
1 hour, 30 minutes to cross-examine this witness. I would like to inform
you that we find this time a bit short, because the Prosecutor had filed

into the record a certain number of paragraphs, paragraphs from the
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statement made by this witness to the investigators of the OTP. Itis

10 normal, therefore, that having filed these documents into the record, his
11 examination-in-chief will take a shorter time, but we from the Defence

12 team have to examine all the crucial paragraphs in that statement, and so
13 I wish to raise our concern with respect to the time allotted to us for

14 cross-examination, because I believe that 1 hour, 30 minutes for

15 Witness 0166 may not be enough for us. It may not be enough time for our
16  cross-examination.

17 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

18 Professor Fofé.

19 It's true I don't have the date of that decision or its reference

20 in mind, but it's true that the Chamber issued a decision that relates to

21 0219 and 0166 which states that certain excerpts of the statements of

22 Witness 0166 have been admitted into the record of the case. It is also

23 true that the calculation done by the Chamber was based on the statement
24 made by the Prosecutor; namely, that he is not going to exceed 2 hours 30

25 minutes, and then we calculated 60 minutes of that time for you.
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1 Mr. Prosecutor, Witness 0166 is going to start his testimony

2 tomorrow. Are you still going to take 2 hours 30 minutes for your

3 examination-in-chief?

4 MR. MACDONALD: (Interpretation) It's my colleague

Maitre Darques who is going to examine the witness. That is highly
possible, but it could happen that the examination will take a shorter
time for the Prosecution, and since we have already filed certain

excepts, we can concentrate on the crucial issues such as the famous list
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of victims, and that will be the end of our examination-in-chief. So

10 it's highly probable that we may take a shorter time. But, once more,
11  experience has shown, your Honour, that sometimes it's not always

12 possible to be as brief with certain witnesses as one would wish.

13 So this is to let you understand that it's possible that the

14 Kilenda team may have more time to cross-examine this witness.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

16 Mr. Prosecutor.

17 Well, let's proceed on the assumption that you're going to take

18 2 hours 30 minutes.

19 The Legal Representatives should share an hour between them for
20 this witness. Well, considering the material we have received from them.
21  And this means that the two Defence teams are going to have 4 hours
22 30 minutes for cross-examination. Well, unless the Bench has certain
23  questions to put to the witness; that is, from Tuesday morning to

24  Thursday -- sorry, Wednesday morning,.

25 If we are not able to complete that testimony by 1.30 on
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1 Wednesday, then it will not be possible for us to extend our hearing for
that afternoon given the work programme of the Court. At that juncture,

we'll try to see whether we could quickly conclude on Thursday morning in
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order to release Judge Van den Wyngaert who has certain administrative
formalities to fulfil in Belgium on the same day. But I don't think we
will need four hours on Thursday. Well, we'll see how things go.

So just, please, try to think about it, but it will all depend on

the behaviour of the witness in the courtroom, on how comfortable he
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feels with the questions which are put to him and how fast he speaks.

10 Mr. Hooper, you have the floor.

11 MR. HOOPER: Yes. Subject to the witness, we would have

12 certainly thought that the evidence would be concluded by Wednesday.
13 Can I just say, I'd invited Ms. Buisman, who is a legal assistant

14  on our team, to conduct the questioning of Witness 0166 and had drawn to
15 my attention Regulation 74 of the Regulations of the Court, and basically
16  that deals with defence through counsel. That's Regulation 74(2) of

17  the -- yes, Regulations of the Court. And you'll see there that

18  subsection (1) refers to "Defence counsel should act in proceedings."

19 And (2): "When represented by Defence counsel, the person

20 entitled to legal assistance shall, subject to Article 67," which deals

21  with sworn or unsworn statements made by him, "shall act," and this is
22 the relevant part, "before the Court through his or her counsel unless

23 otherwise authorised by the Court."

24 So I'm thinking authorisation from the Chamber for Ms. Buisman to

25 conduct the cross-examination, under my supervision, obviously, as
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1 counsel. And I'd rather sprung that on the Court, but if it would be

2 possible for us to have an indication of the Court's consent or lack of

3 consent within an hour or so, that would be helpful, obviously, for us in

4 terms of who is to conduct the cross.

5 Thank you.

6 (Trial Chamber confers)

7 PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, we

8 Dbelieve that we heard that Madam Buisman is a lawyer. Yes. Sheis a

9 lawyer listed on this Court's list, registered with this Court; is that

10 right?

11 MR. HOOPER: She's listed as legal assistant. She's not counsel

12 called to a bar, not as yet. She is an imminent doctorate. So she is

13 a--Icansay a colleague with considerable experience of being in

14  courts, having been both at the ICTY, the ICTR, and of course, throughout
15 this case. She has substantial experience of courts, and both myself and
16 Mr. Katanga are confident of her abilities sufficient for me to authorise

17 her as a member of my team to -- to cross-examine this witness. AsI

18 say, it's Regulation 74(2) appears to give you the authority.

19 MR. MACDONALD: (Interpretation) With your leave, your Honour.
20 Perhaps we should settle this matter tomorrow morning and think about it
21 overnight. We also need to look at the Code of Counsel, because unless I
22 am mistaken, it is only the counsel and co-counsel who are authorised to
23  take this action. I could be wrong, but as I see at this point in time,

24  the Prosecution has no objection, but I'm wondering if we could revisit

25 this question tomorrow morning after thinking about it tonight, because
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1 given that Mr. Hooper is raising this, perhaps out of no deliberate
intention, at the very last minute.

MR. HOOPER: (* Previous translation continues) ... can I just

B~ W N

assist my friend as well. Regulation 68 in the same Regulations deals
with persons assisting counsel, which is her status, which is a condition
of five years. Ms. Buisman's has considerably longer than that, and
she's on the list of persons who can assist counsel. There's no more

that I can see within the Statute or Articles or Regulations that

O 0 NN o Gl

requires only counsel to act on their feet, as it were, in court. She's

10  previously addressed, may I say, the Pre-Trial Chamber in respect of

11  issues of common plan. That was done without objection, and as I say,
12 it's under my supervision as counsel and with the full consent of

13 Mr. Katanga.

14 Needless to say, we'd prefer to know tonight, and certainly I

15 know Ms. Buisman would prefer to know tonight, to know whether she can,
16  in fact, conduct this tomorrow. It's unrealistic of my friend to expect

17  that decision to be made tomorrow.

18 And can I also assist the court by saying that in the Lubanga

19 case, I'm led to understand that the two legal assistants have conducted
20 cross-examinations. There was an issue there, and this is, I thought, in
21 the Bemba case, I understand, last week. Now, I don't have access to the
22 transcript, I've only heard a rumour, but I know there was an issue

23  there, but that was within the context of that particular case, but as I

24  say, Lubanga, two legal assistants have been on their feet in that way,

25 and I've related the history so far in any event.
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1 PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, no one
2 is questioning the commitment and experience of Ms. Buisman, who we do
3 often see at your side in this courtroom and we have already seen before

4 when we've had her assistance during, for example, the confirmation of

5 charges hearing. We also wish to reassure you that we are sure she

6 fulfils the legal requirements in order to undertake the

7 cross-examination. We note also that there is agreement from

8 Mr. Katanga, and this will be done under your supervision. We've

9 understood all of this. We wanted to make sure that the legal conditions
10 were met.

11 You indicate that -- what her -- what her qualification is, but

12 we wanted to be sure whether she has the equivalent of the -- of the

13 legal qualifications required here. So we're just wondering, what is the

14 nationality of Ms. Buisman?

15 MR. HOOPER: She's a Netherlander and holds a degree from a

16  university here. She has a degree of MA also from London, and she

17 submitted her doctoral thesis together with its footnotes just a few

18  weeks ago.

19 PRESIDING JUDGE COTTE: (Interpretation) Very well, but our
20 concern is as to whether from a point of view of Dutch law we could have
21 the equivalent of the lawyer's certificate of aptitude. We shall look at
22 that tonight, but we would not like to spend time on it tomorrow morning,
23 and yet at the same time it's important for you, we understand, to find
24 out whether it is indeed her who shall be conducting the
25  cross-examination tomorrow.
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1 MR. HOOPER: Yes. In terms of certificate of aptitude, she's not

2 amember of the Dutch Bar. She hasn't sat her bar exam as yet. It is my

3 intention, subject to the Court's consent being granted, that she conduct

4  the cross-examination of Witness 0166. AsIsay, I've had confirmation

5 just a moment ago by e-mail that in the Lubanga case someone with her

6 status as a legal assistant, as I understand it, has been cross-examining

7 witnesses.

8 (Trial Chamber confers)

9 PRESIDING JUDGE COTTE: (Interpretation) Very well. We shall
10 pronounce on that tomorrow morning at the outset of our hearing. Yet
11  again, the decision that we shall take shall not have any -- shall not

12 have any inherent criticism or otherwise of the competence of

13 Madam Buisman. It's just to see whether the legal conditions are met.

14 MR. MACDONALD: (Interpretation) The exhibits relating to 0582
15 and 0583, can you please confirm that the decision will be made tomorrow
16 morning and not today as concerns the material presented through that
17 witness? Is that what I'm to understand?

18 PRESIDING JUDGE COTTE: (Interpretation) Yes. Chamber I had
19 indeed rendered its decision on that point as far as my memory -- if my
20 memory serves me correctly. Yet again, the Chamber will be able to issue
21  a Scheduling Order very quickly so that Counsel Luvengika et al. will
22 have some time to know when they will be able to present, and then the
23 Defence teams will know how much time they will have to complete the
24 preparations that they require.
25 We also recall that we are bound to ensuring the expeditiousness
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1 as well as the fairness of the trial. We need to strike a balance

2 between these two aspects, which means that you as the Defence teams are

3 going to have to be very attentive to the number of witnesses that you

4 intend to bring forward and the time that you intend to dedicate to each

5 of those witnesses once called.

6 Court is therefore adjourned.

7 The hearing earned at 5.43 p.m.

8  CORRECTIONS REPORT

9 The following corrections have been made in the transcript:

10 *Page 9 lines 5 to 10:

11 7 MR. MACDONALD: (Interpretation) I think EVD numbers can be

12 given to these six photographs, and also Mr. Hooper will not have to

13 complain about this. “ is corrected and completed by

14 “ MR. MACDONALD: (Interpretation) I think, Mr President, EVD numbers can be
15 given to these six photographs, and as a result Mr. Hooper will not be required to
16 testify in his own case.

17 PRESIDING JUDGE COTTE: (Interpretation) Fine.

18 MR. MACDONALD: (Interpretation) I'm only joking, Mr Hooper, please smile,
19 you're worrying me. “

20

21

22

23

24

25
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