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1 International Criminal Court

2 Trial Chamber II - Courtroom I

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and

4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Wednesday, 8 December 2010

10 The hearing starts at 9.02 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now
13  in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Kindly be seated.

15 I see that the accused are with us. Good morning, gentlemen.

16 Good morning, everyone.

17 Court Officer, we shall have the witness escorted into the

18 courtroom, and then the Chamber shall address Professor Fofé and

19  Mr. Kilenda, the Defence team of Mr. Mathieu Ngudjolo, in order to issue
20 two oral decisions, and then we shall hand over to Counsel Hooper for the
21 continuation of the cross-examination.

22 (The witness takes the stand)

23 WITNESS: DRC-OTP-P-0317 (Resumed)

24 (Witness answered through interpreter)

25 PRESIDING JUDGE COTTE: (Interpretation) Good morning, Witness.
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1 THE WITNESS: (Interpretation) Good morning.
PRESIDING JUDGE COTTE: (Interpretation) Before handing the
floor back to Mr. Hooper, the Chamber received yesterday an e-mail from

the Mathieu Ngudjolo Defence team. This is an e-mail then of the 10th of

2

3

4

5 December, addressed at 3.55, in which the team invites the Chamber to
6 ensure greater equity. The documents OTP-152-256 and 1590-0257 selected
7  yesterday morning to be admitted into evidence, selected by the

8 DProsecution at the behest of the Chamber, excluded the two attacks

9 perpetrated against Lendu villages by various stakeholders, national and
10  foreign. And it is the Defence of Mathieu Ngudjolo that is pointing this
11  out and not the Chamber.

12 Therefore, the Defence team mentioned that the two passages

13 selected yesterday at the behest of the Chamber by Madam Prosecutor
14 excluded these excerpts, stating that attacks had been perpetrated

15 against Lendu villages by various stakeholders.

16 The Chamber notes that these two reports had, in fact, been

17  admitted into evidence yesterday even though those passages were not
18 included.

19 However, Professor Fofé, it is possible for you to question the

20 witness on other aspects, and the Chamber will bear that in mind if you
21  choose to do so. The Chamber would also like to remind you that at the
22 end of yesterday's morning session, Counsel Hooper did question the
23  witness about paragraph 5 of the French version of the document

24 DRC-OTP-129-257, on page 6, and it was indeed about Hema attacks against

25 Lendus. Irefer you to yesterday's transcript, number 229, page 67,
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1 lines 9 and following, of the French version. Yes, that is right, page

2 67.

3 It is true that this was an excerpt selected by the Prosecutor,

4 but it was a passage mentioning these attacks by him by Lendus. So the

5 Chamber believes that the principle of equity has, in fact, been upheld,

6 and I refer to you, Professor Fofé, to remind you that you are able to

7 pose questions on that passage if you so wish.

8 For the moment, the Chamber should like to issue an oral decision

9 about motion 2584 of the Germain Katanga Defence team. This was filed on
10 the 29th of November, and the Defence team of Mathieu Ngudjolo joined
11  this motion as well.

12 By its motion 2584, 29th of December, 2010, the Germain Katanga

13 Defence team requested instructions from the Chamber as to the extent of
14  disclosure obligations incumbent on the Prosecutor as concerns Defence
15  witnesses, and the Germain Katanga Defence team requested that the

16  Chamber order the Prosecutor to disclose to the Defence teams all

17  relevant elements relating to these witnesses and that this should be

18 done as soon as the Prosecutor becomes aware of the identity of said

19  witnesses and understands which elements they have in their possession.
20 The Mathieu Ngudjolo Defence team joined this motion on the 1st
21  of December, 2010, by way of filing 2601. On the 2nd of December, the
22 Legal Representatives of Victims also issued their joint observations by
23 way of filing 2614. Finally, the Prosecutor responded to the motion on
24  the 3rd of December, 2010, by way of filing 2617 in compliance with the
25 deadline set by the Chamber.
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The Prosecutor felt that this motion was superfluous and affirmed

2 that all of the obligations incumbent upon and under the Statute and the
3 Rules of Procedure and Evidence had, in fact, been complied with when it
4  comes to disclosure and that this would be the case throughout the trial.
5 The Chamber observes upon reading these filings that the

6 Prosecutor accepts the interpretation of Rule 77 as had been stated or

7  stipulated by Chamber I in its decision of the 12th of November, 2010.

8 ICC-01/04-01/06-2624 pertaining to the Lubanga case. This is a decision
9  which refers inter alia to the decision of the Appeals Chamber number
10 1433 of the 11th of July, 2008, issued in that same case.

11 The Chamber notes that the two Defence teams also request that

12 they benefit from the same interpretation that the Chamber also intends
13 to apply. The Chamber therefore is of the opinion that no further time
14 needs to be spent on this question, and as the Prosecutor has quite

15 rightly pointed out, the instructions given by virtue of Rule 140 and

16  relating to the notification of intent when it comes to using documents
17  for cross-examining a witness will always be applied.

18 The Chamber therefore notes that the Prosecutor has affirmed

19  being fully aware of the obligations of disclosure concerning these

20 documents under Article 54(1) Rule 67, and Rule 57(2). For the

21  Prosecution this is an ongoing obligation which needs to ensure that

22 disclosure is made at the earliest possible phase throughout the trial.

23  In other words, once the new documents have been identified, it is up to
24  the Prosecutor to disclose them swiftly to the Defence.

25 Finally, Madam Prosecutor, the Chamber notes, without
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understanding exactly why, that you have submitted your response as a
confidential filing while the other filings were classified as public
documents. Would you have any objection to this filing 2617 confidential
being reclassified, this document of the 3rd of December, 2010, as a
public document in the name of transparency and consistency?

MS. DARQUES-LANE: (Interpretation) Good morning, your Honours.
By way of precaution, I should prefer verifying this, and then once I
have an answer from my team, I should like to offer you an answer. 1
have just seen the answer. Yes, this can be reclassified as a public
document.

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
Thank you, Madam Prosecutor.

Court Officer, then, could you please execute this
reclassification as a public document, this document, under Rule 23 bis
of the Regulations of the Court.

MR. KILENDA: (Interpretation) Good morning, your Honours. Very
briefly. The Mathieu Ngudjolo Defence team takes notes of your decision
from this morning and intends to comply fully with that. We would just
like to request one favour, if we may, because Professor Fofé will be
conducting the cross-examination. Would the Chamber be able to accept
that after the cross-examination by Mr. Hooper, could we please have
three minutes to consult with our client? That would be all,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Naturally,

Counsel Kilenda.
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1 Now, we have the oral decision pertaining to motion 2584. No.

2 Forgive me. This is the response to filing 2618, submitted on the 6th of

3 December, 2010, by the Mathieu Ngudjolo Chui Defence team.

4 By way of filing 2618 of the 6th of December, 2010, the

5 Mathieu Ngudjolo Defence team submitted a motion for reconsideration of
6 theissue of a scheduling order for the appearance of witnesses

7 a/0381/09, a/0018/09, a/0191/08, a/0363/09, and of the opening of the

8 Katanga -- Germain Katanga Defence case.

9 The Chamber recalls that when it set the date of the 21st of

10 February, 2010, as the start for appearance of victims who have been

11  granted leave to appear as witnesses and the date of the 21st of March,

12 2010, as the starts of the Germain Katanga Defence team case, the Chamber
13 naturally had borne in mind the right of the accused to have sufficient

14 preparation time, and this was deemed to be in conformity with

15 Article 67(1)(b) of the Statute. The Chamber further notes that the

16  Defense of Mathieu Ngudjolo does not submit any specific grounds to

17 demonstrate that these time frames would be insufficient.

18 As was the case during the Status Conference held on the

19 29th of November, 2010, the Chamber, when it comes to the conditions in
20  which victims have been granted leave to appear should testify can only
21 refer you to its decision of the 9th of November, 2010, and in particular
22 to paragraph 29 of that decision. There the Chamber stipulated, notably,
23 the scope of testimony expected from these victims as well as the time to
24  be accorded to the parties and participants.

25 More generally, and bearing in mind the observations submitted by
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Questioned by Mr. Hooper (Continued)

1 the Defence teams and, at the same time, bearing in mind the balance that
2 needs to be struck between the fairness of the trial and the expedient

3 nature with which it must be conducted, the Chamber has set a

4  Scheduling Order, and for the time being intends to stick to that

5 calendar. Nonetheless, if it turns out that this calendar should require

6 modification for any unforeseen and unforeseeable reasons, the Chamber
7 shall, in that case, take any measures required, either proprio motu, or

8 inresponse to duly reasoned motions. The Chamber, therefore, cannot, at
9 this point in time, offer a favourable response to the Mathieu Ngudjolo

10 team's motion.

11 Counsel Hooper, the floor is yours so that you may complete your
12 cross-examination.

13 Witness, you are again in the hot seat.

14 QUESTIONED BY MR. HOOPER: (Continued)

15 Q. Yes. That's not too hot this morning, I suspect. Right.

16  Yesterday -- do you have those reports with you still? Right. Thank you
17 very much. So I'm looking, and we were looking yesterday, I'm continuing
18  tolook at the Security Council report, the second report. Essentially,

19 TI'll just be reading parts out to you and seeking your acknowledgement
20 thatit's an accurate reflection of what's contained in the report. So

21 I'm going to turn, if I may, to paragraph 42. These reports have in

22 whole or part, I think, been admitted. I'm just essentially here looking

23  at some extracts relating to attacks on Lendu and Ngiti areas and

24  highlighting that aspect.

25 And at 42, the heading we can see is a sub-heading of "Ethnically
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targeted attacks," and it itself is headed "Collectivité of

Walendu-Bindi, mass killing and destruction of hundreds of localities."
And it reads, and I'll read it, if I may, this entire paragraph into the
transcript:

"From 9th of February to the 24th of April, 2002, UPDF based in
Geti, together with Hema and Bira militia groups, carried out large-scale
operations against the Lendu villages of the Boloma, Bukiringi, Zadhu,
Baveba and Bahemuka groupement, all located in the collectivity of
Walendu-Bindi in the territory of Irumu. Mass killings continued for

another two weeks after the visit on the 4th of April of the

then-governor of Ituri, Jean-Pierre Lompondo-Molondo with Colonel Kerim
of the UPDF, who was sent by Kampala to investigate abuses committed by
UPDF soldiers, both called upon UPDF to end the hostilities. A local
non-governmental organisation reported a total of 2867 civilians killed

and 77 localities completely destroyed together with also social
infrastructure resulting in the displacement of 40.000 civilians. The
collectivity of Walendu-Bindi, located in the southern part of Ituri, had

not been involved in the conflict until late 2001."

That's the end of that quote, and essentially what we're talking
about there in terms of the area is the area of Walendu-Bindi, the west
side of the area which basically is the area that runs along the side of
the main road from Bunia down towards Beni; is that right? That area
there are.

Now, can I take you also, please, to paragraph 50, just a page or

so on, and we're here dealing with Songolo, which is again a town on
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1 the -- or village area on that west side of Walendu-Bindi, and in

2 paragraph 50 it speaks of -- the report speaks of Songolo hosting an

3 important number, which I take it to mean a large number, important in

4  the French word is used, of Ngiti from Nyankunde who had been driven out
5 of there in 2001 and early 2002; that in August 2002, UPC troops came to

6 relieve the UPDF in Nyankunde. And then it reads:

7 "The aim of this move was apparently to launch attacks on the

8 bordering Ngiti localities. The UPC reportedly requested the assistance

9 of the Bira community in attacking the Ngiti."

10 On at paragraph 51:

11 "On the 31st of August, 2002, at 7.00 in the morning, a group of

12 some 500 UPC soldiers, together with around 50 Bira, attacked Songolo.
13 According to a witness, most of the males were not in the village. The

14  attackers used mortars and rockets before entering the village. After a

15 short fight with Lendu forces, the attackers went into houses, reportedly
16  guided by Bira civilians, to kill the inhabitants. Many civilians,

17  mostly women, children, and the elderly, were killed in their sleep. The
18 attack lasted nine hours. According to the witness statements collected

19 by MONUC, the attackers looted the village and the health centre of

20 Songolo and left with hundreds of cattle. It's difficult to estimate the

21 number of victims killed. According to Human Rights Watch, around 140
22 persons were killed, mostly women and children. Survivors who returned
23 to Songolo after the attack to bury the bodies did a survey among the

24 population and found that 787 people were missing. Up to now, it's not
25 been possible to establish how many were killed, how many simply ran
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1 away. According to a Congolese non-governmental organisation, the UPC

2 abducted 12 civilians."

3 So that's a history of an account of an attack on Songolo on the

4  3l1st of August, 2002. CanIjust ask you this: Did you, yourself, take

5 any of the statements relating to that attack?

6 A. Good morning, Counsel. When we commenced interviews with

7 displaced persons in camps or in the localities that were safe for us to

8 work in, we saw many, many people, and these people were not only able to
9 provide information about specific incidents that we were investigating,

10 which happened after we had commenced our investigations at the start of
11 2003 and other massacres or attacks that had happened prior. However, I
12 was -- the question is how many people, because our aim was not to focus
13 on the attacks that had occurred prior to the start of our investigation.

14  That's true that there were some people who did provide information about
15 other incidents, but in -- when it comes to the report, we don't give

16  figures unless they are our figures. We don't feel that we interviewed

17 enough people to compile a list. So the figures that are here in this

18 report are the figures from Human Rights Watch.

19 The aim of the report was to create a kind of overview containing

20 cases that we investigated through interviews ourselves, collecting

21  accounts in order to identify approximately how many victims and whether
22 these figures were corroborated, because we didn't have enough

23  eyewitnesses to be able to create complete lists. But as for the other

24  cases, when they weren't interviewed by ourselves, we tried to offer a

25 general overview with as much objectivity as possible to cover what had
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happened during that two-year period.

Q. Allright. The Songolo attack is, from reading this report,
unique in some respects, because you had a village almost emptied of men,
just women and children when this very organised group of UPC and others
arrived and then killed the women and the children of that village, and
we see that the next part of the report, dealing chronologically as it
does, then comes to the attack on Nyankunde from paragraph 52 onwards.

And it states there that the attack, which was on the 5th of September,

O o NN o O A~ W N

so just five days after the Songolo attack, at paragraph 56, the attack,

10 it reads, was apparently launched from three different directions, Singo,

11  Songolo, and Atele. And we had already seen in the Songolo aspect of the
12 report that there was important, as it expressed it, a large number of

13 Ngiti who had been chased out of Nyankunde, who had settled in Songolo.
14 Now, again in terms of the Nyankunde interviews, did you,

15  yourself, take any statements?

16 A. We collected a few testimonies ourselves, but only a certain

17 number. It was just to supplement the information that we had received

18  from the NGOs. We were able to interview a few displaced persons in

19 Bunia, but given the magnitude of the incident, I could not say that this

20 was a complete investigation, because the time had gone by, but Nyankunde
21  was one of the major attacks, and the figures were not very clear. I

22 think the figures here are from Human Rights Watch, but there were also
23  other organisations offering much higher figures.

24 Q. Allright. And in the report, the names that are mentioned here,

25 Colonel Kandro Ndekote, paragraph 57, who is described as the Ngiti
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1 commander, and there's a reference later in the report at paragraph 61 to
his having been allegedly killed subsequently during sharing the loot, as
it expresses it, it also refers to Cobra Matata, and it also refers in

particular, looking at paragraph 58, to a high-ranking APC officer -- or

2

3

4

5 according to a high-ranking APC officer and other reliable sources, it

6 refers to APC Commander Faustin Kakule negotiating and agreed on the
7  details of the attack with the Ngiti commander Colonel Kandro. And those
8 are the only names identified in this report. And I should also add

9 there's no mention of the FRP], as such, at that time. That's correct,

10 as you say, not existed.

11 Now, can I come to the other report which was, of course, the

12 product of your specific mission in March to April, and we've dealt -- or
13 you've dealt with the -- some Bogoro aspects of it, and I'd like to take,

14 if Imay, to paragraph 50 on page 12 of -- of that report which, let's

15  just remind ourselves, is packaged with the outgoing code cable and

16  starts, therefore, at 0152-0286, and we're looking at page

17 DRC-OTP-0152-0300.

18 I won't go -- read all these paragraphs, but if we look from

19  paragraph 50 of the report through to paragraph 66 on page 16. So it's
20 got quite a big chunk of the report relating to, as one can see the

21  conclusion or just above paragraph 51 -- well, let me start with

22 paragraph 50 to put it in context. It reads at paragraph 50:

23 "Both the UPC soldiers, assisted in some cases by Hema armed
24 groups --"
25 Can I just pause there for a moment. Do you recall what you mean
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1 by Hema armed groups in that context? We've got both the UPC soldiers,
2 assisted in some cases by Hema armed groups. What is a Hema armed group
3 other than the UPC in this context? Can you help us?

4  A. We are referring to other persons who were not members of the UPC
5 group. Well, this may not be a very official way of stating it to say

6 Hema armed groups, but I'm referring to civilians to whom weapons were
7  given, civilians who were not regular members or militiamen of the UPC.

8 Q. Allright. And we met that yesterday in the context that was

9 specific, Bogoro, Mandro, and it appears here. In fairness, let me read

10  this paragraph to contextualise what follows:

11 "Both the UPC soldiers assisted in some cases by Hema armed

12 groups and Lendu Ngiti armed forces conducted mass killings of the rival
13  ethnic civilians and abducted several others whose fate remains unknown.
14  The victims of some of the incidents accused the Ugandan military forces
15  of assisting the Lendu militia and Rwandan army of assisting UPC.

16 However, they were unable to support their accusations with concrete

17 proof."

18 And then we have a list of four name places: Lipri, Bambu, Kobu,

19 Nyangaraye, mass killing, abduction of civilians, and destruction of

20 several villages by UPC forces and Hema militia.

21 And the subsequent paragraphs deal with what appears to be a

22 number of concerted attacks, organised concerted attacks, widespread and
23  systematic, made by the UPC, assisted in some cases by Hema armed groups,
24  on Lendu villages that are to be found to the north of Bunia. So this

25 isn't Walendu-Bindi, but it's just north of Bunia, that area there; is
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1 that correct? And that's the area that you focused on.
A. Thatis correct.
Q. And we can see that your team, on the 3rd of April, 2003,

visited, in paragraph 51, Bambu and Kobu, respectively 20 and 24

2

3

4

5 kilometres north-east of Bunia.
6 In that paragraph there's your -- you, the team, are actually

7 shown mass graves reportedly containing 47 civilians at that place, and

8 then we can see that you interview people, eyewitnesses in Lipri, and in

9 paragraph 53, you, the team, listed 250 victims killed and 30 women

10 abducted by UPC forces in operations carried out around there. Fifty of

11  the victims are underage, it states, and the exact number of the victims

12 could be much higher, it reads, since your team could only interrogate

13 people in Lipri and people still too scared to come out of the bush.

14 It talks then of another incident on the 25th of January, 2003,

15 when three Lendus are killed, another three to add to those numbers. And
16  then you have at paragraph 55 an eyewitness from Nyangaraye reporting
17  that around two battalions of UPC forced the population out of their

18 homes, put 15 in the chapel and killed them. So another 15 victims

19  there.
20 And then in paragraph 56 it reads:
21 "According to corroborating testimonies obtained from victims and

22 local officials, the UPC carried out large-scale military operations in
23  the region on the 17th of February, 2003. Simultaneously in Lipri,
24 Bambu, and Nyangaraye destroy all Lendu villages, force tens of thousands

25 of people from their homes into the forest, and also loot all health and
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administrative buildings in Bambu with the aim of cutting out the
population from any assistance."

And then if we go over the page to paragraph 59, on the 19th of
February, several villages were reportedly burnt, and those upstairs have
the text here so let me just read:

"Lipri, Ndre Chupka, Dhepka, Tsili, Ndjaza, Mbidjo, Ngbachulu,
Kpaki, Bukpa, Djuba, Bemu, Nduy, Ngaru, Ndalu, Thali."

So 16 villages. And you are able to confirm partially that
information?

Then in paragraph 61, it relates how local Lendu people, military
and civilian officials, had been invited to a peace meeting, and when
they turned up they were massacred - that's at page 61 - by the UPC, and
you identify where the mass grave is -- is, and over the page, page 15,
tirst line, according to the persons who buried the bodies, they found 47
victims in the same place and another 53 bodies in the bushes around
Kobu, buried them in another mass grave, pregnant women mutilated and the
rest. So that's another hundred, 47 and 53, another hundred victims
there. Other victims mentioned in the subsequent paragraphs.

Paragraph 63: On the 26th of February after occupying the
villages of Buli, Jicho and Ngabulo, UPC reportedly followed the

civilians who were hiding in the Jicho forest. Ninety-two persons
reportedly killed ... on the same day, the UPC from Lipri, Kobu, Bambu,
Nyangaraye and Kilo carried out a massive attack against the villages of
Jicho, Buli, Ngabuli, Pili, Athe, Bakpa ..." that's another eight

villages, "using the same methods of killing the civilians, looting and

Wednesday, 08 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-230-ENG ET WT 08-12-2010 16/71RM T

Witness: Witness DRC-OTP-P-0317 (Resumed) (Open Session) Page 16
Questioned by Mr. Hooper (Continued)

—_

burning all the buildings."

And it goes on then to Bambu and what was going on there. So in
that campaign over a short period of time in February 2003, I've got 559
actual mentioned dead by your team in those paragraphs, close to 600
people killed by what is a concerted attack village after village after
village after village in a very short bit of time in February of 2003,
and that was the focus of your investigations in that area, just 20

kilometres north-east of Bunia; is that right?

O© o NN o g ok~ W N

A. Thatis right. However, I would like to add that we keep using

10  the term "reportedly." I'm not saying these things did not happen. What
11 I'mean is that we were not able to verify everything. With respect to

12 the mass graves, we did not investigate them. We were informed that

13 there were mass graves, a mass grave with 45 bodies, but we did not have
14  the right to open up any mass graves, and we did not even have the time
15 to do anything whatsoever, but we certainly visited the villages, and we
16  saw the massive destruction of these villages ourselves.

17 Q. And indeed the same area of concern is reflected in your report.

18 That's -- I'm going back to the Security Council report, the second

19 report, page 23 of that report, at paragraph 68, headed "Lipri, Bambu,

20 Kobu," and it's even got an operation name, Chikana, Operation

21  Chikana Namukono. I don't know. Do you know what that means in Swahili?
22 Oh, anyway, all right.

23 A. (* No interpretation)

24 Q. Allright. In paragraph 69, for example, and I'll just very

25  briefly read the first bit of it:
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1 "From 18th of February to the 3rd of March, 2003, UPC militias

2 carried out a large-scale military operation against the villages located

3 between Lipri and Nyangaraye. The first attacked lasted until the 23rd

4  of February. Fifteen villages were destroyed and most of their

5 inhabitants killed."

6 And then if I can just go to -- yes. I'll take you to the end of

7 that section. Paragraph 70, for -- over the page. We've got a

8 conclusion:

9 "Operation --"

10 A guarded conclusion, if I can put it like that, reflecting what

11 you've just said.

12 "Operation Chikana Namukono resulted in the killing of at least

13 350 persons and the complete destruction of 26 localities. Around 60.000
14  civilians were forced to flee to the relative safety of the surrounding

15 bush, and the number that -- and the number of those who died of hunger
16  and sickness remains unknown."

17 So there we are.

18 Were you perhaps surprised given the extent of the methodical

19 nature of those attacks, the fact that those responsible were

20 identifiable? Were you surprised that the Prosecutor of this court

21 didn't appear to be particularly interested in investigating and

22 prosecuting those people? As an investigator having spent and dedicated
23  your efforts to the extent that you did, did that surprise you?

24 MR. GARCIA: (Interpretation) Your Honour.

25 PRESIDING JUDGE COTTE: (Interpretation) Yes.
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MR. GARCIA: (Interpretation) I do not see the relevance of this
question with respect to the charges that the Chamber is investigating,
and I do not see how the answer given by this witness is going to
enlighten the Bench, so I object on the basis of relevance.

PRESIDING JUDGE COTTE: (Interpretation) The Court believes that
it's important for the witness to give her answer if she has one.

Madam Witness, could you please answer Mr. Hooper, that is, if
you have an answer to give him.

THE WITNESS: (Interpretation) We carry out human rights
investigations, and we rely a lot on the accounts given by victims and
eyewitnesses. I have the firm conviction that many villages were -- were
destroyed and many civilians killed on the Lendu side, but later on, the
same thing happened on the Hema side. In this report, we can also start
reading all the excerpts relating to the attacks perpetrated by Lendus
against Hema villages and the killing of civilians. I don't believe that
this justifies anything.

I don't think that it's up to me to say why the investigator
decided to target the enlistment of child soldiers alone and did not
touch on certain cases which others may deem relevant if further judicial
investigations are conducted. My experience has to do with human rights
investigations. And with respect to these massacres, I personally
believe that if there is sufficient evidence for a judicial investigation
to be carried out, then it could be possible to prosecute these people
for crimes against humanity.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, you have
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1 received your answer.

2 Thank you, Madam Witness.

3 MR. HOOPER: That was my last question.

4 Q. There's just one thing. I noticed when I looked at the

5 transcript yesterday I gave you an offer of looking at a map. You may

6 recall you felt -- you didn't know whether you might be assisted by

7 looking at a map. I haven't got one in hard copy, and I don't want to

8 stand in the way of my friend's cross-examination, but if I can get you a

9 hard copy, I suspect you'll be here come the coffee break -- no, a map of
10  the area. It might be -- it's not particularly -- yeah, the general

11 area, Walendu-Bindi. It be it's a redundant issue now because you made
12 it plain yesterday, that as far as you could recall, and this is my

13 understanding, because of the security situation no members of the team
14  or yourself went to Aveba or Geti in 2003, certainly until perhaps the

15 end of 2004. I think that's right, isn't it? Maybe you reflected on

16  that overnight as well. Or would you still be assisted by looking at a

17 plan, because if -- if you are, I can get a plan to you -- no, you're

18 not. Okay.

19 A. No. It will not assist me. Until MONUC had forces on the spot,
20 it was very difficult to go into certain localities. However, when MONUC
21  forces arrived on the spot, then my colleagues, when they had their
22 security clearance, could go there with the soldiers. I cannot tell you
23  when they went to Aveba, for example. Furthermore, I was on maternity
24  leave for about five months from the month of May 2003. I think they
25 made quite a number of trips there, but the security situation was very
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serious, and sometimes we could do more when MONUC forces were present to
go to certain localities. We took a lot of risk to go to Bambu, to Kobu,
to those areas, because as we were told, Hema forces were not very far
off, and we had to really negotiate with the Ugandans, and it took a
little more time than what a Lendu witness with us -- what a Lendu
witness who was with us to show these various villages, but he kept
insisting that we were taking a risk to go to the place where these mass
graves were located. You really have to take into consideration the
security situation prevailing at that time.

Q. Thadn't appreciated the maternity aspect, so from May to the end
of the year you were on leave, in any event, so -- so that's quite --
thank you very much. And thank you, Madam Witness, for your assistance
to me.

PRESIDING JUDGE COTTE: (Interpretation) Very well.

Professor Fofé, Maitre Kilenda, you wish to have a short discussion with
your client. You may do so.

Thank you, Mr. Hooper.

The Chamber has taken note that Mr. Hooper, at the end of his
cross-examination, made reference to paragraphs in the two reports that
were admitted into evidence, paragraphs that were not selected by the
Prosecutor. By so doing, if I can use a trivial term, Mr. Hooper has
started clearing the ground, preparing the ground, in your favour. Of
course, we can say that the two Defence teams are on the same side, but I
believe that you are going to determine the course of your

cross-examination yourself.
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THE WITNESS: (Interpretation) I beg your pardon. I beg your
pardon. There is one point I want to clarify. When Mr. Hooper asked the
question of figures, discrepancies in figures yesterday, a discrepancy
between figures given by our figures and the figures given by the
informer, we said 330 victims, not assassinated persons. We are talking
about 330 victims and disappeared persons. And when I gave you the
description, I said that we had a good number of names, names of people
whose families did not see them return, and for us it did not mean that
these people were killed. And so we made this clarification that the

figure of 330 included those who were killed and those who disappeared at
that period.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Madam Witness, for that clear clarification.

Mr. Kilenda, Mr. Fofé, could you please have your discussion with
your client for three or four minutes as you requested. We will sit here
waiting, and once you are through with that short discussion, we will
carry on with your cross-examination.

(Defence and Mr. Katanga confer)

PRESIDING JUDGE COTTE: (Interpretation) Mr. Kilenda, please go
ahead.

MR. KILENDA: (Interpretation) Thank you very much.

Professor Fofé is going to conduct the cross-examination.

PRESIDING JUDGE COTTE: (Interpretation) We will listen to him,

and would I like him to introduce himself to the witness.

I give you the floor, Professor.
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MR. FOFE: (Interpretation) Thank you very much, your Honour.
Your Honour, your Honours, good morning.

QUESTIONED BY MR. FOFE:

Q. (Interpretation) Good morning, Witness. To begin with, I would
like to remind you of the golden rule here in the Chamber, and that is
that we are to observe a five-second break between question and answer
and vice versa, because we need to allow a pause to give the interpreters
and the stenographers time.

Witness, my name is Jean-Pierre Fofé. I am co-counsel within the
Defence team of Mr. Mathieu Ngudjolo. I would like to thank you in
advance for answering my questions. I will phrase my questions so as to
give you an opportunity to further enlighten Their Honours.

This is my first question: Madam, could you remind us to whom
you entrusted the mission of taking you to Bunia and Bogoro -- who
entrusted you with the mission of going to Bunia and Bogoro in order to
carry out investigations on the Bogoro attack of 24 February 2003?

A. To begin with, I would like to clarify something. The human
rights section of MONUC had a very clear mandate, so we could carry out
activities which came within that mandate. It was very clear that our
mandate also included observing and investigating the human rights
situation. So in any case, we had general authorisation for that.

Unlike the soldiers, we did not require written authorisation for all of
our movements. So when an incident occurred, when we received
information, my unit, on its own initiative, would decide that we should

respond and conduct investigations. Now, of course, after that we
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discussed with the head of the section. But it was not even an
authorisation that we received from the SRSG. As I said, it was our

work. We were under an obligation to go and conduct investigations if we
received information.

We informed the SRSG of this, and then there was no difficulty in
conducting the activity. The only authorisation which was required of us
was a security section authorisation, a standard document which would
say, yes, X or Y are entitled to go to a given location from this date to
that date, specifying a period of time. So in that way we would fill out
a standard document that we called "travel authorisation" in order to be
able to take MONUC flights. In fact, that document served as a ticket
for travelling on MONUC flights.

However, for example, for the mission to Bunia, authorisation was
granted by the security section up to Bunia, because they did not have
enough information themselves of what would happen. So they specified if
we left from the 3rd -- on the 3rd and arrived on the 4th, the situation
was such that they could not tell us ahead of time if we could travel on
to Bogoro on the 5th or the 6th. The only authorisation that we had was
to go to Bunia for that specific purpose.

Now, as there were only six or eight - as you will recall, I did
not remember the exact number - only six or eight military observers
in situ -- excuse me. When we arrived in Bunia, we held discussions with
soldiers there, the military observers there, and that is how we got
security clearance when we arrived. There was nothing written. There

was no written authorisation. We would hold discussions in order to find
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1 out whether we could go on. I could not show you a written

2 authorisation.

3 In this specific case, I think that in order to get

4  authorisation, the military observers did not want us to leave Bunia

5 Dbecause of the situation.

6 Then when we left these locations, we had the armed groups -- or

7 when we left these locations or went to places where there were armed

8 groups, we made sure that those armed groups gave us authorisation ahead
9 of time, before we went there, and in a way that provided our guarantee
10  if they agreed to our presence. Of course you also needed to negotiate
11  with the Ugandans at that time, and so we had asked ahead of time for
12 Mathieu Ngudjolo to authorise us to go on to Bogoro.

13 Q. Thank you very much, madam. Now we're going to ask you to try
14  and slow down in giving your answers. I know that it is not difficult to
15 do that, but please try and slow down your answers a little so that

16  everything is properly recorded on the transcript.

17 Thank you very much. I'm going to come back to this matter of

18 authorisation a little later.

19 You mentioned a standard security document that was drawn up in
20 Kinshasa. I think that that, you will agree, is a written document.

21  Could you make that written document available to the Chamber? Is that
22 possible?

23 A. AsIhave already said, do I not keep the documents which I

24  consider to be documents belonging to the United Nations with me, and
25 that document really has very little importance, because it is a standard
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document, and at some point it even became electronic. We were asked to
fill out a form on the computer screen, and then the security service
would press a button and then we would have that document. We could
print it out and carry it with us or not. It would depend. Often we did
carry it with us, I think, but I don't remember very clearly.

It was asked -- it was requested for all missions, and as I said,
there were not many details on that form. It had the names, it had the
period of time, and it had the places we wanted to visit. And then when
we arrive in the field, we also went to other places, and as I was
saying, at that point the security clearance was given by the officers
who were based in the first such location to which we went.

Q. Thank you very much. Following the United Nations schedule of
events, at what phase was the security level placed in Bunia at that
time? You know that there are security phases for UNESCO -- for the
United Nations.

A. Well, you know, I've forgotten the colour coding of the security.
It's been so long since I have been on a mission. It was either the very
highest security phase or close to it. Perhaps at Bunia it was no longer
the highest security phase in Bunia itself at the time. However, each
locality had a different phase attaching to it.

Q. Inany case, it was the highest security phase?

A. Perhaps in Bunia, if there were four phases, let's say, then it
would have been phase three at that point in time, because the UPC was no
longer present in the town, and the town did appear to be a little safer,

and indeed, that is why we were able to travel there.
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1 Q. Well, if Bunia was at phase three, what phase was Bogoro?

2 A. TIreally do not remember. However, there were -- there had been
3 clashes at Bogoro one month earlier. During that month when we

4 travelled, the roads were a little safer. The Ugandans were travelling

5 along those roads. However, I do not remember if there was a Ugandan
6 Dbase there, for example. Once again, I do not remember, so strictly I

7  could not tell you whether it was phase four or not, but perhaps it was

8 phase three.

9 There's something I would like to clarify at this point. Human

10  rights, because of the work that we were doing on our missions, human
11 rights services were authorised to go to places to observe violations,

12 even where those places were registered as being phase four, because
13 otherwise we could not have observed what was happening. However,
14  someone of the administration who was of not considered to have that
15 qualification was not authorised to go to those places because the place
16  was listed as being of the highest security phase.

17 Q. Thank you. I understand, madam.

18 A. There's something else also. Because of the security level,

19  phase three or phase four, we were not allowed to go alone to these

20 places. We had an escort, there were very specific conditions attaching,
21 and we also needed to have the authorisation of the forces who were

22 present.

23 Q. Allright. So those were the security instructions that were

24 given to you.

25 A. Imposed upon us, in fact. You could not travel without an
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escort.
Q. Iwill repeat that because we did not observe the five-second
rule. So I will ask my question again.
What were the security instructions given to you for the town of
Bunia? Let's begin with Bunia.
A. For the town of Bunia, we did not require an escort. For the
town of Bunia, we worked alone. As I was saying earlier, we went, for
example, to Mudzipela to see the -- the injured people in the hospital.
We went to other neighbourhoods to see victims also, victims who could
not come to the place where we were holding the interviews.
However, to leave Bunia, we were required to have a military --
an armed military escort, not simply the military observers. We needed
an armed military escort, and we had to inform the commander in charge of
the zone that we were going to visit the area.

Q. Thank you very much. Ithink that I'd said that I, myself, was a
volunteer for the United Nations, so I am familiar with these
instructions.

Among the terms used by United Nations agents, they talk about
curfew. What was the hour set for curfew in Bunia?

A. Ireally do not remember, because it depended on which time
period it was. At that time, I think things were considered to be
relatively calm, although as calm as could be expected for a time when
there were clashes taking place outside the town. It could have been
9.00. No doubt it was not 11.00 at night, but I can't tell you exactly

what time the curfew was at that time.
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1 Q. You talk about 9.00 p.m.; is that right? 2100 hours.

2 A. Yes. That is correct.

3 Q. When you arrived in Bunia, which forces were providing security

4  services in Ituri, which military forces?

5 A. Sir, you must remember that there were many military forces

6 there. You can refer to the reports and read about it. There was the

7 RCDL, the FAPC, Jérome to the north in Mambasa. At the time, I'm not

8 sure who was there. There was a part of the forces that were still in

9 MLC. These are details I can't remember because there wasn't one single
10 force. You had the UPC. You had the Lendu, the FNI, the FRPI. You even
11 had right up to the north in -- with the Alur people, part of the

12 country, whose name I do not remember, because it didn't last for very

13 long. Ituri was divided and occupied by several different armed forces.

14 Q. Yes. Itis true that Ituri is a very large territory, indeed,

15 and there were several forces there, but you have told us that it was the

16 Ugandan military which escorted you to Bogoro. Could you tell us who was
17  the Ugandan commander who made that escort available to you? Could I
18 remind you that according to what you have stated, the escort comprised
19  two vehicles with soldiers and with a tank. You added that also. Who is
20 the Ugandan officer who provided that escort for you?

21 A. It was just General Kale Kayihura.

22 Q. And, madam, you have stated that you went to investigate the

23 Bogoro attack, and if I have understood your whole statement correctly,
24  you also wrote reports on crimes committed by the Hema on the Lendu; is
25 that correct?
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1 A. Thatis correct.

2 Q. To avoid having to go into detail, but, nonetheless, to have a

3 systematic overview of the state of affairs, can you give us an

4  indication of some of those crimes committed by the Hema against the

5 Lendu?

6 A. The places that we visited, as you see in the report, where we

7 spoke to Lendu victims were from Lipri all the way to Nyangaraye going
8 through Bambu Robu (* as interpreted), and then we also talked to a

9 significant number of survivors. You'll see the numbers in the report.

10 And they reported to us that there had been massacres of civilians.

11 There had been forced disappearances. There had been abductions.

12 In Bunia itself, as it was one of the first times that the

13 survivors from both sides had the opportunity to speak to human rights
14 officials, there were also other Lendu who came and told us about what
15 had happened in their villages, but there were not enough of them, and
16  that is why in this report we only recorded the massacres that took place
17  in those four places, because we were able to conduct more systematic
18 investigations in those places, and we were able to talk to a large

19 number of survivors. The full locality is Bambu, Kobu, Lipri,

20 Nyangaraye.

21 Q. Madam, did you also write reports on crimes committed by Rwandans
22 in Ituri?

23 A. No. Butif my memory serves me, it was, above all, the Ugandans
24  who were in Ituri, or at least at a particular point in time the UPC had

25 Rwandan support, but as far as I knew, that region was occupied by
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1 Ugandans.
Q. Did you also write reports about crimes perpetrated by Ugandans?
In Ituri, of course.

A. The investigation that we conducted concerned the facts, if you

2

3

4

5 include Mambasa, from October 2002 onwards, but the only case

6 investigated before January 2003 was Mambasa. In other words, we

7 investigated facts which occurred from that time onwards.

8 When the Ugandans left, that was the 6th of May, if memory

9 serves. Then in that period there were far fewer incidents where we were
10  receiving allegations of Ugandan involvement, except in the case of

11  Bogoro. For example, some people said that they had seen Ugandans. And
12 in the case of Drodro, certain people, not the majority, said that they

13 had seen Ugandans.

14 In the big report, however, we tried to produce a map, an

15  overview of the situation, using reports that had been made by other

16  institutions, and we were able to draw up a kind of list, as you can see,

17  of the most serious incidents. In some of those incidents there are

18 allegations of Ugandan involvement from 1999 up to mid-2002 particularly.
19  Of course, there were other incidents as well, but those details were not

20  the subject of detailed investigation by us. We saw some people, because
21 we went to a lot of camps of displaced persons, some people who recounted
22 those facts to us, but there were not enough of them.

23 Q. A clarification, madam. You have just talked about the big

24 report. Are you talking about one of the reports that we have discussed

25 Dbefore the Judges?
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A. Yes. Excuse me for being unclear. It was the report that was
submitted to the Security Council. It is DRC-00129-329 -- no? There are
several numbers. I get confused between them.

PRESIDING JUDGE COTTE: (Interpretation) Witness and
Professor Fofé. Yes. It was document 267 for the English version and
329 for the French translation of that Security Council report. I say
this for the record so that it is clear to everybody afterwards.
I give you the floor, Professor Fofé.
MR. FOFE: (Interpretation) Thank you very much, your Honour.
Q. Madam, do you have this report in front of you, the report that
we're talking about?
A. Yes.
Q. Can you tell us which paragraph it is in which you talk about
Ugandan involvement? You've also talked about mapping. Where is that?
A. When I talk about mapping or an overview, what I'm getting at is
the English concept of mapping all of the most severe incidents. That
does not mean that we have drawn up a map, a geographic map. We call it
mapping because there are some incidents that we feel were not
sufficiently investigated. However, there are -- there is evidence that
the facts described did occur as reported by human rights associations
and certain military officers who were in the field. Not in Ituri but
around Ituri.
Now, the paragraphs concerning the involvement of Ugandans, there
are several of those. I don't know whether I should go into detail here,

but already in the summary there is acknowledgement that the foreign
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1 forces occupying Ituri committed many violent acts. I think that that is

2 known to everybody. And there are also descriptions of the violent acts

3 committed by Ugandans, both in the summary and in a way in the

4  description of the origins of the conflict, because the involvement of

5 Ugandans with regard to the Hema concession holders in 1999 and perhaps
6 up to 2001 also exacerbated that conflict, because they had the military

7 means and the necessary weapons to kill many more people than would have
8 been the case if those two ethnic groups had been at war at the time. I

9 suppose that they would not have had as many military means at their

10  disposal as the Ugandans.

11 Afterwards, in the part where we talk about the various

12 incidents, and there are quite a few incidents where we also talk about

13 the involvement of the Ugandan army, but it would take me quite a lot of
14 time to re-read all of these incidents to find it.

15 Q. Thank you very much, madam. Witness, I should like to ask you a
16  few questions about General Kale Kayihura, who was in charge of the

17 Ugandan forces in Bunia. So just a few questions on that.

18 Do you know when General Kale Kayihura arrived in Bunia to take
19  control of the Ugandan forces?
20 A. 1did not recall the date very well. I do think, however, this
21 was the last general, and from what I heard, it was, in theory, to
22 prepare for the departure of the Ugandan army and also to commence
23 negotiations with the two factions. And I think that his role was in
24 some ways, or at least publicly, that of a pacifier.
25 Q. Do you know a certain Ugandan captain known by the name of
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Felix Kulaije?

A. Idon't remember the name very well. It could be that this was

the commander who assisted us with our requests. It could be him,

because the name Felix rings a bell, because we didn't go to hold

discussions with General Kayihura every time we had a request of a

specific nature. We did see him initially. We saw him at the end. The
colleague who was in charge of child protection met with him much more
frequently, because the general also knew the camps where there were
children who were going through the demobilisation process, and perhaps
that commander -- and I repeat I really am not sure of my memory here,

but maybe he was one of the commanders who assisted our child protection
officers with their formalities.

Q. Thank you very much, Witness. Let us now go back to the
authorisation that Mathieu Ngudjolo allegedly gave to the Ugandans. You
said here before the Chamber, and you've just repeated the idea.

In order to address this matter, I should like to refer you to
paragraph 34 of your statement before the OTP investigators. I don't
know whether you have the documents -- document before you, but if you
do, that would help you follow us.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could
you make sure that Madam Witness does have that declaration from
August 2009.

THE WITNESS: (Interpretation) I have it.

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, you

said paragraph 34?

Wednesday, 08 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-230-ENG ET WT 08-12-2010 34/71RM T

Witness: Witness DRC-OTP-P-0317 (Resumed) (Open Session) Page 34
Questioned by Mr. Fofé

1 MR. FOFE: (Interpretation) Yes, paragraph 34, your Honour.

2 Q. You say in this paragraph, paragraph 34, and I will refer to the

3 second sentence of that paragraph:

4 "The Ugandans must have requested authorisation from

5 Mathieu Ngudjolo, who was the military person in charge of the area ..."

6 And I will end my quote there.

7 My first question on this matter is as follows, madam: You say

8 that the Ugandans "must have requested." This means that you are not

9 sure; is that correct? This is a supposition.

10 A. This means that it was not us who requested authorisations but,

11  rather, that it was the Ugandan soldiers who did so. This is what the

12 Ugandan soldiers told us. They told us we could go ahead because we had
13 received authorisation from Mathieu Ngudjolo. And also, the aim was to
14  inform the Lendu forces in Bogoro of our trip.

15 Q. Madam, you could not verify what the Ugandans had told you. You
16  could not tell whether what they told you was correct?

17 A. We did not have to verify what they said, because, in any case,

18 at that time the only way that we could do our work was to trust the

19 Ugandans, and there was no other security force. What is more, we had
20 already discussed this about Mr. Kale Kayihura. And when

21  Mr. Mathieu Ngudjolo had confirmed this, later we heard directly from
22 Mr. Ngudjolo that he was in charge of these operations, and so obviously,
23 it wasn't me who had made the request. But there was no reason to doubt
24  what the Ugandan soldiers had told us.

25 Q. Now we are at the second aspect I want to address. We are still
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1 talking about this authorisation.

2 Madam, could you please give us the name of those Ugandans who
3 told you that, those who had allegedly received the authorisation from

4 Mathieu Ngudjolo?

5 A. Naturally, I no longer recall their names. As you can imagine,

6 Kale Kayihura was an important figure and I remember his name very well
7 because we had dealings with him on many occasions and his name is in the
8 reports, but as to the others, I cannot remember their names. The first

9 conversation was with General Kayihura, and it was to him that we

10  explained why we had come. It was to him that we gave the information
11 that we had received about Bogoro, and it was also to him that we gave
12 him -- that we gave the details of our presence there, that we were to

13 investigate what occurred in Bogoro, and also to investigate what had

14  occurred in other localities. And I think that this authorisation had

15  come from the highest possible level, but I cannot offer you a name.

16 Q. Thank you, madam. Madam, once in Bogoro, did you fulfil your
17  mission?

18 A. Excuse me? I'm not sure that I've understood your question.

19 Q. Ishall ask my question again. Once you arrived in Bogoro in

20 those days - and if I remember correctly, it was about the 26th of March
21  in 2003 - were you able to completely fulfil the mission for which you

22 had gone to Bogoro?

23 A. No, we were not able to do so, because we were not able to go

24  inside the village to observe the state of the village. We were not able

25 to go to the school where we had been told there was an UPC camp and
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1 where there had been clashes and the murder of civilians. And once the

2 militiamen had withdrawn, the only things that we could do was to observe
3 the destruction of the houses which were located along the road, and also
4  tohave a meeting with Commander Dark.

5 Q. Once you returned to Bunia, if indeed you did, to whom did you

6 report relating to what you'd experienced in Bogoro and the difficulty

7  that you had had in Bogoro in fulfilling your mission?

8 A. We were with the military observers, and they, themselves, had

9 seen what happened. The civilians and soldiers in the mission had their

10 own chain of command which was quite separate. I am sure that the

11  soldiers reported back to their hierarchy. We discussed it among

12 ourselves. We wondered why we had not been able to go around through the
13 village. And the Ugandans who were there as well also were involved in
14  these discussions.

15 Once we had time, because it was not easy for us since our

16  priority was to talk with survivors, and there was no obligation

17 incumbent on us to make a report every day. So once we had the time, we
18 sent e-mails, quite short e-mails, describing what we were doing. But we
19 didn't go into a lot of details for reasons of confidentiality.

20 Q. Thank you very much. Before continuing with the subject of the

21  attack on Bogoro, I have a few questions to put to you about what you

22 said on the subject of a meeting with Mathieu Ngudjolo.

23 You said before the Judges, and I think that everybody will

24 remember this -- and I refer to transcript 228, page 43 and 44. You also

25 mentioned it in your written statement, in paragraph 58. And more
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precisely, in paragraph 58 of your statement before the OTP
investigators, you stated that you had met Mathieu Ngudjolo in early
April 2003, during some meetings of the Ituri Pacification Commission
held in Bunia.

Upon exiting one of these meetings, you say that you approached
Mr. Ngudjolo in order to ask him some questions.

In paragraph 59, you state, and I will quote you:

"This meeting was in another building situated in a street that
was parallel to the Greek restaurant. I met with him as he was coming
out of the building around 6.00 p.m. He suggested that we meet later
where he was based when he was in Bunia."

First of all one very simple question, madam: Is this indeed
your statement?

A. Yes, itis.

Q. After having crossed paths with Mathieu Ngudjolo at 6.00 p.m.,
you then met up with him later, you say, and you stipulated that you were
alone with him. Is that so?

A. Yes, that is so.

Q. And did you also mention this -- I refer to transcript 228, page
44, lines 7 and 8. My first question is as follows: At which time
precisely did you meet up with Mathieu Ngudjolo again?

A. Not very late, because as you mentioned yourself, there was a
curfew in force, and it might have been some 45 minutes, 30 or 45 minutes
afterwards that Mathieu Ngudjolo came. I cannot tell you exactly the

right time, whether it was 6.45 p.m., but it was not too late in the
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evening.

Q. And where exactly did you meet up?

A. Here again, Professor, I must remind you that seven years have
passed and I cannot remember the exact neighbourhood in Bunia. So I'm
not able to tell you precisely, but to the best of my memory, there were
neighbourhoods that were considered more Hema neighbourhoods and others
that were more Lendu neighbourhoods. Even though after the departure of
the UPC the Lendu did settle in other neighbourhoods, but I do not
remember the name of the neighbourhood.

Q. At that point in time, madam, were you able to go to meet
Mathieu Ngudjolo alone in an area when you did not even know the address?

A. Professor, already knowing the exact address in Congo is
difficult. What you would know is the neighbourhood or district, and I
know more or less where the building was, because he, himself, explained
it to me, and it was not very far away. But seven years after the fact,
you cannot expect me to recall the exact location. It's impossible for
me to remember that. But the fact as to whether I could or could not go
there alone, well, I think it was more important for me to be alone than
to be accompanied with a UN soldier.

I recognise that I -- someone -- that I am someone who would

sometimes take risks for the sake of the investigation.

Q. Witness, it turns out that Mathieu Ngudjolo states that he has
never met you and that at the time of the events in question, all the
meetings with soldiers were held in the MONUC headquarters in the

presence of MONUC soldiers. Furthermore, Mathieu Ngudjolo never had a
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house, neither as a tenant or as an owner, in a street running parallel

to the Greek restaurant, as you call it, nor behind the Hellenique or

Greek centre, as you described it. Mathieu Ngudjolo never met with you.
A. Professor, what I have said here is that the meeting was held in

a building behind the Greek centre. I did not say that Mathieu Ngudjolo

had a house behind the Greek centre. That is why Mathieu Ngudjolo told

me to meet with him afterwards at the place where he was staying. Idid

not say that Mathieu Ngudjolo was a tenant or an owner of the place where

he was staying.

Mathieu Ngudjolo had, at some point in time, an HQ in Bunia where
he was with several militiamen, and I was able to meet him there. When
we met, and I do remember this meeting very well, I met with him, and I
met with him on other occasions as well, but I cannot give you the exact
dates.

The CPI did not only hold meetings with soldiers, because in any
case, the negotiations were being conducted with representatives of
political affairs. It is true that soldiers were present, but my
colleagues from political affairs were also present, and it was they who
ultimately discussed the situation and conducted the negotiations. The
United Nations, moreover, when it came to this kind of negotiations,
involved not only the military wings of the different armed groups but
also the political wings as well. It wasn't done only with soldiers,
because there is a very clear hierarchy and that the chief of mission was
a civilian. If there were specific military operations, naturally there

would be negotiations with the military elements, but I can confirm that
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1 the commission was held with representatives -- with a representative

2 of -- a high level representative of MONUC who had been sent from

3 Kinshasa.

4 Q. Yes, madam. Forgive me. What Mathieu Ngudjolo says is as

5 follows: The meetings with soldiers were held in the MONUC headquarters.
6 They were not held in the town. And at that time, you could not go into

7  the township to meet with Mathieu Ngudjolo alone.

8 A. The MONUC headquarters started to function at about that same

9 time, but it was very basic at that point in time. This Greek centre I

10 mentioned is right next to the United Nations headquarters. When I talk
11  about this Greek club, it was used as a restaurant by the UN staff, and

12 this meeting was held very close or perhaps behind the Greek club. But
13  at that point in time the UN headquarters were really basic. At that

14 time, as I said, there were some there. There were people in Kinshasa

15  for the meeting but they weren't military forces either, because they

16  only arrived as of September, but civilians arrived from Kinshasa. There
17 were MONUC people, there were political affairs representatives and,

18 moreover, this wasn't a closed meeting. Personally, I remember spending
19 afew hours there. I didn't spend the whole time there because I did not
20 have time.

21 Q. Thank you.

22 MR. FOFE: (Interpretation) Your Honour, I'm looking at the

23 clock and I realise it might be time to break for morning recess.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
25 Witness, for having spent these first two hours with us this morning.

Wednesday, 08 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-230-ENG ET WT 08-12-2010 41/71RM T

Witness: Witness DRC-OTP-P-0317 (Resumed) (Open Session) Page 41
Questioned by Mr. Fofé

O© 0 NN & O A W N

N RN N N /) | e e e e e e
QDN =R O 0O 0NN U LW N RO

24
25

Court Usher, could you please escort the witness out of the
courtroom for the next 30 minutes.

Madam Witness is leaving all by herself like a grown-up.

(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, the
usual question: Do you have any idea of how much your cross-examination
will require?

MR. FOFE: (Interpretation) Yes, your Honour. I can reassure
the Chamber that we will finish today.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. Ijust want
to make sure that Mr. MacDonald, even though I'm looking at
Madam Prosecutor with a lot of fondness, I recall that Mr. MacDonald
wanted to come back today to say something briefly about the closure of
his case.

We rise now until 11.30.

Recess taken at 10.59 a.m.

On resuming at 11.33 a.m.

(Open session)
COURT USHER: All rise.
PRESIDING JUDGE COTTE: (Interpretation) Please be seated.
Court Usher, could you please bring the witness into the
courtroom. Thank you.
(The witness takes the stand)
PRESIDING JUDGE COTTE: (Interpretation) Madam Witness, good

morning once more.
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1 THE WITNESS: (Interpretation) Good morning.
PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, may I
remind you that Mr. MacDonald would require a few minutes for

re-examination. So we hope you're going to leave him ten minutes for

2

3

4

5 that purpose. You have the floor.

6 MR. FOFE: (Interpretation) Thank you, your Honour. We will be
7 generous, and we will leave enough time for Mr. MacDonald.
8 PRESIDING JUDGE COTTE: (Interpretation) Well, ten minutes to
9 ensure equality of arms.

10 MR. FOFE: (Interpretation)

11 Q. Good morning once more, Witness.

12 A. Good morning.

13 Q. In the course of your testimony, madam, you talked about the FNI
14  and the FRPIL Ihave a few questions for you, points of clarification.

15 Do you know when the FNI was created?

16 A. I cannot say with certainty, but if my memory's correct, it was

17  at the end of 2002 and early 2003. Once more, it's difficult to remember
18 dates.

19 Q. What about the FRPI? When was it created?

20 A. Once more, I would like to say at the end of the year 2002.

21  Again, I cannot speak with certainty.

22 Q. Do you know when an alliance was formed between the two?

A. In 2002/2003, but I cannot give you the precise date.

24 Q. You said in 2002?

A. 2003.
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1 Q. So your answer is the year 2003.
A. Yes.
Q. Do you know how long this alliance lasted?

A. Ido not know that, sir.

2
3
4
5 Q. Please kindly take the report DRC-OTP-0129-267. The French
6 version is DRC-00129-329. And may I assure you that I will not spend too

7 much time on that document given that my learned colleague Mr. Hooper has
8 asked you many questions thereon.

9 I would like to read out to you paragraph 63 on page 25 of the

10 French. This is what you say, and I quote -- that is page 22 of the

11 English.

12 "In 2002 and 2003, the groupement experienced a total of

13 11 attacks with 445 civilian victims of killing according to a Lendu

14 teacher who took notes of each event. The most serious attacks took

15 place on 15 and 16 October, 2002, when Hema militias, together with UPDF
16  from Bogoro, attacked Zumbe and stayed there for 48 hours. From Zumbe,
17  the attackers burned all the surrounding villages, killed around

18 125 civilians and planted several antipersonnel mines."

19 Do you recognise this excerpt as coming, indeed, from your

20 report?

21 A. Yes,1do.

22 Q. To conclude on this point without reading paragraph 69, what I'm

23 interested in is footnote 28 on the same page, footnote 28, and I quote:

24 "This information was confirmed later during a visit to Zumbe on

25 23 December 2003, by the inhabitants of Zumbe and Ezekere, two Lendu
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localities that were attacked and completely destroyed by Hema militia
from Bogoro."
Do you recognise the statement, madam?

A. Yes, Ido.

Q. Thank you very much. In addition to what you mentioned in this
paragraph, that is paragraph 63, were you informed that on the 16th and
17th of December, 2002, the Ugandans, that is Ugandans UPDF soldiers,
attacked and bombarded Zumbe and that a lot of people were killed. Were
you aware of this?

A. What we were aware of as human rights employees is what you find
in this report, and as I said earlier, there were certain events that we
investigated and other events that were narrated to us by NGOs or events
that were reported by the Lendus who came from those villages, such as
what you just read, but these cases are not in the report. There were

other cases that took place, and we were not informed of them. But this
does not mean that MONUC soldiers were not informed.

Q. Thank you. Let us return to the attack on Bogoro, attack of the
24th of February, 2003. In paragraph 52 of your statement to the OTP
investigators, you say the following and I quote, paragraph 52 -- I am
going to quote the third sentence in this paragraph, paragraph 52:

"About 20 of the victims interviewed mentioned that they saw
amongst the attackers Ugandans and APC soldiers. Others said that some
of the attackers were wearing APC uniforms, as well as Ugandan uniforms."

You even repeated this same statement before the

Honourable Judges.
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1 May question to you is the following: Within the framework of

2 your investigation, did you try to identify these Ugandan and APC

3 soldiers who participated in that attack on Bogoro, attack of the 23rd

4  of -- or 24th of February, 2003?

5 A. Asindicated in many parts of the report to the Security Council

6 and in the investigations we carried out, it is very difficult to have

7 names. Survivors did not necessarily know the commanders of the various
8 parties in conflict. What we did, therefore, was to discuss with the

9 Ugandans, to tell them that certain survivors had informed us that there
10 were Ugandans amongst the Lendu militias that attacked Bogoro. They
11  denied these statements. However, as I said, we did not carry out more
12 in-depth investigation, because the survivors were not able to identify
13 the persons. They were just able to describe them, just as they

14  described the Lendu militias.

15 Q. Inparagraph 57, you say the following, and here I'll quote once
16  more:

17 "I would like to clarify that during the months of January and

18  February 2003, there were many attacks by UPC militias against Lendu
19 villages in the territory of Djugu, in particular the villages of Lipri,

20 Kobu, and Bambu. When we visited those villages, we noted that the
21  destruction was on a massive scale. It was as a result of this that

22 there was an increase of violence in the region with a series of attacks
23  launched by the Lendus against Hema territories."

24 That is indeed your statement, madam.

25 A. Yes.
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1 Q. Could you please tell us where Lipri is located?

2 A. Sir, I cannot tell you with certainty, but I have gone to Lipri

3 ontwo occasions. It's rather close to Bunia, I must say. I don't know

4  whether Bambu is located before Kobu or otherwise. I could be mistaken.
5 The first time we passed through Lipri we did not stop, because

6 the objective was to go and see the mass grave and the villages that were
7 destroyed. The second time, I don't know whether it was the second or
8 the third day, we returned and we spent a few hours in Lipri. In the

9 meantime, the village chiefs --

10 Q. Ibeg your pardon, madam. I'll have to interrupt you. We don't
11 have much time. My question was precise, and you have answered my
12 question. Thank you very much.

13 I assume, therefore, that you will not be able to give us the

14  exact situation that prevailed in Kobu and Bambu; that is the location.
15 Could you give me the estimated distance between Bunia and Kobu or
16  between Bunia and Bambu. That is the geographical location. Are they
17  located on the east and the west? Give me information to that end,

18 something very briefly.

19 A. It's approximately between 25 and 35 kilometres. I cannot say

20 whether Bambu is located 20 and Kobu located 30 kilometres away. I'm not
21 ina position to say.

22 Q. Very well. Do you know what were the resources located in these
23  villages?

24 A. You have the Kilo Moto mines, and the enterprise was located in
25 Bambu. Bambu is a village which is rather well organised with houses,

Wednesday, 08 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-230-ENG ET WT 08-12-201047/71RM T

Witness: Witness DRC-OTP-P-0317 (Resumed) (Open Session) Page 47
Questioned by Mr. Fofé

1 and Kilo Moto was a gold mining enterprise.
Q. Thank you very much. You know, I'm sure, that there is an
airport in Bambu; right?

A. We did not see the airport when we visited. We only saw the

2
3
4
5 enterprise, and we also saw the health centre, which is quite a big one.
6 You can even call it a hospital and not even a health centre.

7 Q. You conducted investigations into the attacks on the villages

8 Kobu and Bambu, these Lendu villages; right?

9 A. That's right.

10 Q. Did you compile a list of Lendu victims, victims who fell during

11  these attacks?

12 A. Yes, that's right. And you can find this stated in the report to

13  the Security Council and in the other report which you find in the

14 record. We compiled a list based on the information which we received

15 from survivors.

16 Q. Did you also compile a list of the victims who were not Lendus

17 who fell during those attacks?

18 A. Of course we did not make any difference, a distinction between

19 Lendus and Biras. What we did was to ask the ethnicity of each victim in
20 the course of the interviews. If my memory's correct, most of the

21  victims were Lendus. Of course, we would include Biras or Alurs, and you
22 will find such information in the list, but I believe that the large

23  majority, about 95 per cent of these victims, were Lendus.

24 Q. That is because these villages are populated in the majority by

25 Lendus, but then there were also victims from other ethnic groups. Is
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that not the case?

A. Indeed that was the case.

Q. Do you know the UPC soldiers who launched this attack against the
Lendu villages of Lipri, Kobu, and Bambu?

A. I cannot give you names, but I think that the survivors gave us a
name, the name of a commander. This famous pacification meeting was
organised with the chiefs of various neighbourhoods in the region, but I
cannot remember the name of this UPC commander that was given to us.

Q. Do you know whether these attacks against Lendu villages of

Lipri, Kobu, and Bambu, whether or not these attacks were launched or
masterminded by Bosco Ntaganda acting in his capacity as an UPC officer?

A. That is possible, because Bosco was one of the officers who
participated in a good number of attacks, but I cannot confirm whether or
not his name was given to me, and whether or not his name is in the
report is something I cannot recall.

Q. Madam, do you know that certain UPC officers were foreigners?

A. That's what we were told. We were told that some of the officers
were foreigners, Rwandans for the most part, some of them, but I am not
in a position to confirm that personally.

Q. Thank you very much. Let's return to this paragraph,
paragraph 57, last sentence thereof. This is what you say -- I will
repeat this last sentence:

"It was because of this that there was an escalation of violence
in the region with, in particular, a series of Lendu attacks against Hema

territories."
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1 My question to you is the following: Is it this assumption, this

2 deduction, that prevented you from carrying out a more in-depth

3 investigation in order to identify the Ugandans officers and the APC

4 soldiers who, as the victims said, that is victims and eyewitnesses said,

5 participated in the attack on Bogoro, attack of the 24th of February,

6 2003?

7 A. Aslsaid, I did not see how we could conduct investigations

8 about soldiers whom civilians could not identify. They only gave us

9 Dbasic descriptions. However, everything related to the soldiers of the

10  various groups was information that was collected by our colleagues from
11  the military division and who monitored these issues and got to know

12 about who was in the line of command and what took place in what

13 locality. That is a very precise domain. Our activity was restricted to

14  collecting the names that were given to us by survivors, but we did not
15 necessarily conduct investigations into such individuals. When we had a
16 name, the names of commanders, for example, Germain Katanga,

17 Mathieu Ngudjolo, or Jérome Kakwavu, we tried to go amid them, to ask
18 them to give us their version of the events, but it was rare for us to be

19 given any names, the names of any alleged perpetrators of crimes.

20 Q. Madam, who were the military forces occupying Bogoro up to the
21  attack on the 25th -- 24th of February, 2003?

22 A. When the attack took place, it was the UPC. However, when you
23  read the report, there were certain periods during which the Ugandans
24  were also present. There were other periods during which the Lendu

25 arrived and then withdrew, but I cannot give you the detail. I do not
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remember.
Q. Allright. Thank you. I think you have answered my question.
So at the time of the attack -- on the day of the attack, on the
24th of February, 2003, it was the UPC forces who were present in Bogoro;
is that correct?

A. That is correct.

Q. You have also stated that the APC was the army of the RCD/K-ML of
Mbusa Nyamwisi. Before that attack of 24 February, 2003, during the
period from August 2002 up to February 2003, what was the relationship
between the APC and the UPC?

A. At a certain time, there was a coalition between the APC and the
UPC. That was, in particular, at the beginning of 2002, if memory
serves, because those coalitions also changed a lot, and I think that
there were problems in the month of August 2002. There were clashes in
Bunia between the UPC and the APC, and from that time on, the APC
withdrew to Beni.

Q. So you know that it was the UPC that chased the APC out of Bunia,
out -- in August 2002. You know this.

A. Yes.

Q. Before that attack of the 24th of February, 2003, during this

same period from August 2002 to February 2003, what was the relationship

between the UPC and the Ugandans?
A. After August 2002, the Ugandan -- the Ugandans were still
supporting the UPC. Towards the end of 2002, the UPC turned to the

Rwandans, and I think that from the beginning of 2003 onwards, the

Page 50
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relationship between the UPC and the Ugandans deteriorated also because
of increasingly close ties between the Rwandans and the UPC. But once
again, could I add at that I'm not a military expert.

Q. Yes, we do know that, Madam Witness, but thank you for your
answer.

And you also know that the UPC had relations with the Ugandan

rebels; is that not correct?

A. Idon't believe that at that time I knew that. Perhaps I became
aware of it much later.

PRESIDING JUDGE COTTE: (Interpretation) Prosecutor.

MS. DARQUES-LANE: (Interpretation) Yes. Just a detail for the
transcript. It says -- in the French transcript it says, "I think at the
time I knew that." I think the witness said the opposite.

PRESIDING JUDGE COTTE: (Interpretation) It's page 53 of the
French transcript, in line -- I'm looking at line 20. The question of
Professor Fofé as transcribed on a provisional transcript says:

"Yes, we know that, madam. Thank you for your answers. And you
also know that the UPC had relations with the Ugandans rebels. Is that
not correct?"

Line 25:

"I believe ... that at that time I knew that. I do not think --
it's much later."

Witness, could you please give your answer again so that it is
transcribed as you would like it to be reflected and as you stated it.

A. 1did not know that. We did not have that information.
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1 PRESIDING JUDGE COTTE: (Interpretation) Perfect. Thank you
very much. Thank you to you.
Thank you to the Prosecutor for that clarification.

Professor Fofé, you may continue.

2
3
4
5 MR. FOFE: (Interpretation) Thank you very much, Witness. We
6 have no further questions. We have been brief, and therefore we have

7 left the Prosecution a lot of time. We thank you very much for the

8 information you have given us.

9 Thank you very much, your Honour.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Professor Fofé. We hope, however, that you have taken as much time as
12 the Defence of Mathieu Ngudjolo required.

13 MR. FOFE: (Interpretation) You may be quite sure, your Honour,

14 that we have exhausted our list of questions.

15 PRESIDING JUDGE COTTE: (Interpretation) Perfect, thank you very
16 much.

17 Madam Prosecutor, for your re-examination you have the floor.

18 MS. DARQUES-LANE: (Interpretation) We have no further questions

19 for this witness. However, we do have the matter of the admission into
20 evidence of certain documents.

21 PRESIDING JUDGE COTTE: (Interpretation) All right. You may
22 proceed with the Court Officer.

23 Court Officer, we have EVD numbers to give to document

24 OTP-DRC-0152-0256, and 0129-0167.

25 THE INTERPRETER: If the interpreter got that number correctly.
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1 PRESIDING JUDGE COTTE: (Interpretation) I give you the floor,

2 Madam Prosecutor.

3 MS. DARQUES-LANE: (Interpretation) yes. Could I just specify

4  that this witness has been cross-examined by the Defence, and notably by

5 Mr. Hooper, on the basis of the document which the Prosecution is not

6 asking for admission into document (* as interpreted); that is

7 DRC-OTP-0202-0785. Perhaps for the sake of the record we should give an
8 EVD number to this document, at the very least, but I will leave it for

9 the Chamber to assess the necessity of that.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Madam Prosecutor. I do clearly remember questions being asked yesterday
12 on this document 0202-0785. The Chamber decided yesterday not to admit
13 itinto evidence.

14 Court Officer, are you able to remember yourself at what moment

15 Mr. Hooper made reference to that document. Perhaps you have that in

16  mind.

17 Madam Menegon?

18 PRESIDING JUDGE COTTE: (Interpretation) Her

19 Honour Ms. Van den Wyngaert is saying to me that perhaps to the extent
20 that Mr. Hooper asked questions about this document of the witness
21 yesterday and read out passage from that document, we could perhaps
22 satisfy ourselves with the mention in the transcript of those passages as
23 read out.
24 MR. MACDONALD: (Interpretation) With your leave, your Honour,
25 could I say something on this point?
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1 PRESIDING JUDGE COTTE: (Interpretation) Go ahead.

2 MR. MACDONALD: (Interpretation) This -- these were not prior

3 statements in the strict sense of the term. This is a report. So

4  perhaps for the record to be complete, we don't necessarily need to admit
5 the entire document, but at least the passages to which reference was

6 made from that document in the same way that the Chamber asked for the
7 admission of specific passages from the other two reports, including the

8 United Nations report.

9 The reason we are saying this is that these are now items of

10  evidence. These passages and paragraphs are items of evidence, and

11  therefore the report would need to have an EVD number associated to its
12 ERN number, because in -- we have drawn the attention of the Chamber to
13 more than the existence of the report. We have drawn attention to the

14 content.

15 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, you have
16  the floor, if you so wish.

17 MR. HOOPER: We really don't mind if the report's admitted or

18 not. The parts of the report that were referred to, I think that would

19 appear clearly in the transcript as has already been stated, and that was
20 the fourth page of the report relating to the suspected presence of mines
21 atBogoro. That was the part that was referred to.

22 If the document itself is to be admitted, then I have no

23  objection if it's admitted on the basis of being a source of referring

24  back to the report for that part of the report that was referred to but

25 not for the purpose of the general report going in, because we haven't
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1 discussed it. Soit's really a question really of the modalities that we

2 follow.

3 So I have no objection if the report goes in so that we can all

4  see the context generally in which the reference to mines appears in the

5 report and the nature of the report. It helps everyone orientate

6 themselves to that if we need to turn it up in the future.

7 Alternatively, as has been said, those parts of the report that were

8 referred to appear now, at least in summary form, because I didn't read

9 out the French, you may recall, in the report.

10 So it might be, given that it's in a language other than my own,

11  that the report can go in, in order solely to contextualise that part of

12 the passage that was referred to, that part of the report that was

13  referred to, and I have no objection to it being given an EVD number for

14  that purpose.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
16 We will not do exactly the opposite of what have we decided

17  yesterday morning, which was not to admit the document. What we are

18 going to do is satisfy ourselves with the following: After isolating the

19  passages which you mentioned in your cross-examination yesterday, we will
20 admit those passages with regard to which you asked your questions and
21  with regard to which the witness gave answers, and it will be those

22 passages alone which will bear an EVD number.

23 I don't know if we will manage to isolate them by the end of

24 today's hearing. That is not impossible. If some of the people working

25 with you could help the Court Officer to that end, we would be most
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1 grateful.

2 Otherwise, Court Officer, you must attribute an EVD to the two

3 reports which were abundantly used during the cross-examination, that is,
4  document 0267 and 0286. I have deliberately reduced my reference to the
5 full ERN numbers of those documents.

6 I give you the floor, madam.

7 COURT OFFICER: (Interpretation) Thank you, your Honour.

8 The document containing the extracts of DRC-OTP-0152-0286 will

9 Dbear the number EVD-OTP-00205.

10 The document containing the extracts of DRC-OTP-0129-0267 will
11  bear the number EVD-OTP-00206.

12 The two documents will be marked public.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

14 Madam Court Officer.

15 Yes.

16 MR. HOOPER: (* Previous translation continues) ... at this

17 stage. We're wondering whether an alternative way is for perhaps

18
19
20
21
22
23
24
25
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Ms. Menegon to read, as it's in French, the one sentence which I
attempted to translate yesterday into English and which I referred to,
and that's on page 4, and it was one sentence.

PRESIDING JUDGE COTTE: (Interpretation) Itis page 4. All
right. And if by chance you have the possibility of telling us where in
yesterday's transcript this is to be found, of course, that would be
ideal. I am having some difficulty personally in finding this.

MR. HOOPER: (* Previous translation continues) ... back, too, if

Page 56
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I may, in just a minutes. We'll find that.
PRESIDING JUDGE COTTE: (Interpretation) Of course.
MS. DARQUES-LANE: (Interpretation) Your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Yes, Madam Prosecutor.
MS. DARQUES-LANE: (Interpretation) I apologise for interrupting
you. It was page 60, T-229. Excuse me, it was page 58, not 60.
PRESIDING JUDGE COTTE: (Interpretation) Ah. Thank you,

Madam Prosecutor. It's a good thing you're here. Page 58. Indeed, this

O© o NN o g ok~ N

is line 8 of the French transcript. Mr. Hooper is saying -- all right.

10 I'would like to refer you - I believe you have it before you - to

11 DRC-OTP-0202-0785, and it is at this exact moment that reference was made
12 to this report. If Ms. Menegon could indeed read out to us the sentence

13 which was read out yesterday to support the question, that would make it
14  possible for us to clarify things for the Court Officer who could then

15 give an EVD number to that passage.

16 Ms. Menegon, you have the floor.
17 Madam Prosecutor.
18 MS. DARQUES-LANE: (Interpretation) Yes. Just one moment.

19 Could I draw the Chamber's attention to the fact that the paragraph to

20  which reference was also made yesterday with regard to the composition of
21  the members of the mission that went into the field and the fact that

22 these people were not a part of it was the paragraph which begins on the

23 first paragraph which says, "In accordance with the TDR," and that also

24  should be admitted into evidence, as should the title of the report.

25 PRESIDING JUDGE COTTE: (Interpretation) Please assist me. Yes.
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I see the paragraph, page 1, "In accordance with TDR." In your
recollection, this subparagraph was also read out; is that correct? Yes?

MS. DARQUES-LANE: (Interpretation) The matter was raised.

PRESIDING JUDGE COTTE: (Interpretation) All right. I will take
care of this, I believe.

During the hearing of the 7th of December, reference was made,
and we find this in transcript 259, in particular, page 58, reference was
made to a report DRC-OTP-0202-0785. This report is entitled "Report of
the investigation carried out by MONUC into human rights violations

committed in Bunia and in Bogoro in Ituri."

During cross-examination conducted by Mr. Hooper, on page 1 of
the said report the following phrase was read out:

"In accordance with the TDR," and that acronym is TDR, "the
members of the commission went on the 24th of March, 2003, to Bunia. On
the 26th of March, 2003, to Bogoro, on the 4th of April to Bule, on the
5th of April 2003 to Drodro and returned to Kisangani on the 6th of
April, 2003."

And in the transcript 259, page 58, line 10 and following, we can
indeed see that reference was made to this paragraph with subsequent
questions asked by Mr. Hooper.

Following that, there is a sentence or a passage which should
also be isolated and which appears, apparently, on page 4.

Mr. Hooper and Ms. Menegon, have you been able to identify -- or
more exactly, isolate the passage on that page which should also be read

out so that our Court Officer knows to what she should attribute the EVD
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number by way of evidence?

2 Ms. Menegon, by express delegation from the lead counsel, you

3 have leave to speak.

4 MS. MENEGON: (Interpretation) I'm going to read out the

5 Dbeginning of the second paragraph:

6 "The case of -- massacres on the 24th of February, 2003, in

7 Bogoro. By reason of concording information as to the presence of mines
8 that had been laid here and there in Bogoro, it was not possible for the

9 commission to observe the existence of mass graves."

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you, madam.
11 Madam Court Officer, have you now been given enough information
12 as a result of these readings? Please go ahead.

13 COURT OFFICER: (Interpretation) A document containing the

14  passages which has just been read out from document DRC-OTP-0202-0785
15  will bear the number EVD-D02-00100.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

17 Madam Court Officer.

18 Madam Prosecutor has no questions to ask by way of

19 re-examination; however, she has contributed to the resolution of a few
20 numbering issues.

21 Mr. Hooper, do you have any final comments or observations to

22 make before the witness leaves us?

23 MR. HOOPER: No. Thank you.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

25 Mr. Kilenda, Professor Fofé, what is your position?
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MR. FOFE: (Interpretation) No, your Honour.

2 PRESIDING JUDGE COTTE: (Interpretation) Thank you to both of

3 you.

4 Madam Witness, your testimony has come to an end. We thank you
5 very much for having come here and for having devoted your time to

6 explaining and clarifying the work that you carried out in the field in

7 March and April 2003. We wish you a safe return to your current

8 residence, and we wish you every success in your current mission. We

9 thank you for the contribution that you have made to this court. Thank

10  you.

11 THE WITNESS: (Interpretation) Thank you very much, your Honour.
12 PRESIDING JUDGE COTTE: (Interpretation) Have a safe trip home.
13 Usher, if you would be so good as to accompany the witness, we

14  will then give the floor to Prosecutor MacDonald.

15 Good-bye, madam.
16 (The witness withdrew)
17 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, if you

18 so wish, you have a few moments available.

19 MR. MACDONALD: (Interpretation) Thank you very much,

20  your Honour.

21 Your Honours, colleagues, the time has now come for the

22 Prosecution to close its case, but before doing so officially, I would

23 quite simply like to recall that the Prosecution will submit a second bar
24  table motion this afternoon concerning five documents. One of those

25 documents is not contested by our learned friends of the Defence.
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1 However, the other four are contested.

2 I would also like to reassure the Chamber and my colleagues that

3 the Prosecution does not wish and does not ask for admission by way of

4  bar table motion of the statements of the Witnesses 0258 and 0167, more

5 specifically the two deceased persons who had co-operated with the Office
6 of the Prosecutor. The Prosecution is not asking for admission into

7 evidence of the documents concerning those two witnesses.

8 The Prosecution would also like to recall for the Chamber that

9 with the court Registry and the team of Mr. Mathieu Ngudjolo, we are in
10  the process of resolving a few difficulties concerning the transcription

11  of some original versions or translations of a few videos. These pieces

12 of evidence are in the course of finalisation, and this work will

13 continue after the Prosecution closes its case.

14 And also, this is perhaps something which the Prosecution and the

15 team of Mr. Katanga had forgotten to mention during the Status Conference
16  concerning the items of evidence, the MFI and EVD, but there was a list

17  of names which was used by Mr. Hooper with codes used in the

18 cross-examination of Witness P-0267, which unfortunately has escaped

19 everyone's attention which should receive an EVD number. If the Defence
20 cannot find that list, we have a copy of it which we could hand up to the
21 Court Officer, but this is perhaps something which we could either do now
22 or which we could do in turn either on the 21st of February or on another
23  date or between now and then, but this is something I wanted to mention.
24 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, with
25 regard to this list of names with codes, for which witness was it used?
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Do you have that in mind?
MR. MACDONALD: (Interpretation) Itis dated 12 July 2010, and
it was used in the cross-examination of Witness P-0267. In other words,
the final witness before the summer recess.
PRESIDING JUDGE COTTE: (Interpretation) A witness who came to
talk about demobilisation procedures; is that correct?
THE INTERPRETER: Mr. MacDonald nods.
PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, do you have

O o NN o O A~ W N

an objection to our attributing an EVD number immediately to this list,

10 if it is simply a traditional list?

11 MR. HOOPER: No objection.

12 PRESIDING JUDGE COTTE: (Interpretation) All right.

13 Court Officer, I do not know if, given that we're talk about a document

14  from July, you need to insert it into its correct chronological order, or

15 if you can give it out of chronological order an EVD number. If you can
16  do this now, please do so. If it does raise a difficulty concerning the

17 Registry's working methods, you can do it after this hearing, and we will
18 inform everybody of that EVD number after the hearing by e-mail. What is
19  your preferred solution?

20 MR. HOOPER: (* Previous translation continues) ... immediately

21 after, because we see there was a list of names of workers that was

22 tendered during cross-examination and admitted with an EVD number of
23 D02-00051 on the 15th of July. So I don't know if there is another list.

24  There might be another list. So can we clarify that with Mr. MacDonald

25 once the Bench has risen, and we will agree to put it in if there's
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1 another list.

2 PRESIDING JUDGE COTTE: (Interpretation) That is very wise,

3 Mr. Hooper. Let us not rush into things.

4 So in consultation with Ms. Menegon, we will leave that to you to

5 clarify, and if everybody agrees, this will be an EVD number that will be

6 transferred to you by e-mail. The most important thing is for things to

7 be done, as you said, as your case concludes.

8 You have the floor, Mr. Prosecutor.

9 MR. MACDONALD: (Interpretation) This leads me, your Honour, to
10 mention that the Prosecution would, however, like to reverify in the

11  weeks that we will have when the victims/witnesses are preparing to come
12 back to certain aspects so that we could look at how the elements of

13 evidence have been managed, but we just wanted to reassure the Chamber
14  that at this stage we just wanted to make sure that the element that had

15 been presented to witnesses or used in hearings had been accurately

16  reflected in the record.

17 Having said that, your Honour, the Prosecution today formally,

18 and it's always rather a tense moment because we're always scared we've
19 forgotten something or particularly we're wondering if we've forgotten

20 something, this is what usually happens in common law systems, we wanted
21  to mention that we will be closing our case with Witness P-0317, and --

22 and therefore, we will be finishing with all of the documents that have

23 been presented in the first bar table motion and the second one that is

24 to be about to be brought forward.

25 We feel that this is an important point in time for the
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1 Prosecution. Usually the Prosecution at this stage does not make

2 comments as evidence is being attended. We will save any comments for
3 our formal final closing remarks, but at this particular point in time

4 Dbefore we break, I wanted to offer my thanks to the

5 Legal Representatives, also to my learned colleagues from the Defence

6 teams, as well as all of the court reporters, translators, and,

7 naturally, the Registry services. For just over a year now, we have been

8 working together. Some people would feel that this might have been a

9 long period of time, but I can assure that the time for us has passed by

10  relatively quickly.

11 I also wish to offer my thanks to the Chamber for their patience.

12 Iknow that sometimes our discussions have felt rather tense, but you

13 will understand that each party has to defend its case, your Honour, and
14 sometimes when we do raise our voices, I think everyone in the room is
15 aware that we did our utmost to ensure the due respect for the Chamber.
16 And there is one particular phrase which the Chamber in

17  particular our presiding President has used many times, and that is I

18  think that we have done our job well. We have worked well.

19 So we will be back in February for the evidence to be presented

20 by the Legal Representatives and then by our colleagues from the Defence.
21 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

22 Mr. Prosecutor. Thank you.

23 Indeed, except for the bar table motion which is still pending,

24 we are arriving at the end of the Prosecution case, and we hope that this
25 bar table motion will be able to be finalised very quickly.
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1 We wish also to thank you for the discipline that you have

2 showed, particularly as concerns the allotted questioning time. Do not
3 feel that the time has been considered excessive by the Chamber and we
4  believe that the 120 hours allocated have been more than respected. You
5 have not reached that limit, and the Chamber has the feeling that this

6 has not borne any prejudice to the discussions.

7 This statement of satisfaction will make the Defence think about

8 it very seriously when the time comes, and I see that they are thinking

9 about it already.

10 Indeed, we will resume in February next year.

11 Gentlemen, the accused -- first of all, I should like to say to

12 the accused persons who are the central figures in this case, who are

13  sitting in silence but are nonetheless reflecting on the fact that we pay
14 alot of attention to all of the discussions, sometimes supplemented by
15 the documentation, and I wanted to say to you that now it is time for us
16  to part company for a few weeks, but this is not because we are

17 abandoning you. It is, rather, to better prepare the rest of the

18  discussions to come, and I just wanted this to be stated to you in

19 public. You know that the Defence teams will be moving quickly to

20 continue their investigations, and you also know that the Chamber will
21  also be reviewing all of the Prosecution case, because as you know, it's
22 up to us now to fully digest the discussions that have taken place, and
23  it'sup to all of us to -- to work on the summary of the witness

24  statements, to look at the charges that have been tabled in order to

25 better understand the Defence evidence which will be tendered later.
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1 So during this period when we are not in company, please do not

2 get the impression that nothing in this case is moving forward. Ijust

3 wanted to say to you, Mr. Ngudjolo and Mr. Katanga, that this is the

4 case.

5 Mr. Hooper, naturally, the Defence always takes the floor last,

6 unless Mr. Luvengika has something to say before the two Defence teams
7  take the floor. No? Do you get the feeling that you've worked well

8 until now as well?

9 MR. LUVENGIKA: (Interpretation) Indeed, your Honour. Your

10 Honours, over the year that has just gone by, we have often asked the

11 Chamber to be careful not to forget us whenever information flows from
12 one party to another, because we want to be -- we want always to have our
13 hand in the matter, and we wanted to offer our thanks as well for all of
14  the ways in which the Chamber has facilitated the work of the

15 Legal Representatives and enabling us to follow the discussions very

16  closely.

17 I should also like to offer my thanks to the OTP team, which

18  obviously despite the confidential nature of certain documents has not
19 objected to us being informed of everything that is happening during the
20 presentation of the Prosecution evidence.

21 And I am delighted with the initiative that was taken not by the

22 Legal Representatives, but, rather, relayed by the Defence team of

23  Mr. Germain Katanga, relating to the fact that all of the parties and

24 participants, as the Prosecution evidence comes to an end, that we can
25 take this time to tenuate any disagreements that have arisen and to
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1 create a convivial atmosphere which will enable us to start the new year,
2 2011, calmly and with the serenity that we expect for all of our hearings
3 to continue along with in the coming year.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

5 Mr. Luvengika.

6 Thank you, Ms. Goffin. We noticed that you have let

7 Mr. Luvengika speak for both of you.

8 Counsel Hooper, you wished to take the floor. Naturally, it is
9 now yours.

10 MR. HOOPER: Yes. You may have seen, you may not have seen, I
11 don't know, the most recent latest Defence motion that has been submitted
12 which relates to request to have added various documents that were
13 disclosed recently by the Prosecution, and we had like those documents
14  for the arguments that are contained in that motion admitted and admitted
15 formally, as it were, before the close of the Prosecution case, in effect
16  as part of the Prosecution case, albeit on the Defence application.

17 So there's a remaining -- a remaining issue. I don't suspect it
18 does actually create any significant problem, because they can be deemed
19 to be admitted if our arguments succeed and any subsequent action, if I
20 put it like that, that the Prosecution can take itself will be done in
21 that context. So I don't see a particular problem formally with us
22 closing the -- or not closing the Prosecution case, but coming to the end
23  today of Prosecution case but having these matters deemed admitted as
24  part of this particular process which is effectively coming to an end
25 today.
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1 I don't know if Mr. MacDonald's has any thoughts on that. He

2 shakes his head not, but I don't think there's a particular problem.

3 PRESIDING JUDGE COTTE: (Interpretation) Yes, I shall hand over
4  toyou, Mr. MacDonald, in a moment, but, first of all, I have a small

5 problem and that is that I do not see which filing is being referred to.

6 Have we, in fact, received it? I'm not sure.

7 MR. MACDONALD: (Interpretation) That's the problem. We have
8 notreceived it yet, but we have the saying that silence is golden, and

9 I'm going to look into that silence, and I'm going to see whether I or we
10 have received this motion. If we haven't received it, we cannot respond.
11 Perhaps this is a document which will not cause us any problems. Perhaps
12 itis already in our possession and in which case perhaps it is something
13 we might have discuss, but let us please wait, your Honour.

14 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, we will
15  wait for at that filing.

16 MR. HOOPER: (* Previous translation continues) ... notified of

17 it, but may I just indicate what it concerns are those school documents
18 and documents surrounding the dates of birth of witnesses and the like
19 that we -- that the Prosecution were good enough to provide us with the
20 last few weeks. It's in relation to those, and we're asking essentially

21 that they be admitted into evidence at this stage. That's the

22 application.

23 So it's a stand-alone application, and as I say, I see no

24  difficulty for my part why once a decision is reached, if it's

25 favourable, that those documents cannot be, if they are to be admitted,
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1 deemed to be admitted as part of that case, Prosecution case.
PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor.
MR. MACDONALD: (Interpretation) If it is the documents that I

have in mind, then I don't think this will cause any problems, but let us

2

3

4

5 please look at exactly which ones they are under, but prima facie, 1

6 think I can say that this won't be causing a problem, although I reserve

7  the right to come back to that decision once we've looked at it.

8 PRESIDING JUDGE COTTE: (Interpretation) Perfect. Very well.

9 Once we have reserved that, your observations will be requested, and if
10 you are able to give us your agreement very quickly, then I'm sure this

11  can move ahead without any problems.

12 MR. HOOPER: I merely say this as well: We've reached what is a

13 small historic moment, of course, because we're at the conclusion of a

14 Prosecution case which itself is only the second of the Prosecution cases
15  to come to trial and to reach this point in this early history of this

16  institution, and we've all arrived at this point, and may I say, adding

17  to the words of my friends who have gone before, with a sufficient degree
18  of amity between us, for us later, as Mr. Luvengika just indicated, to

19 meet at an appropriate place which was done, may I say, not at the behest
20 of us but at the behest of the Prosecutor as well. And so we're meeting
21 later today as professional colleagues and in a mood of amity.

22 Mr. MacDonald and I discussed this, but we were shy of issuing a

23 formal invitation to the esteemed Judges, but if you were to pass by what
24 linsistis an appropriate place and where, of course, this case is never

25 going to be discussed and will not be discussed, then you will be most
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—_

welcome.
PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Counsel Hooper.
Counsel Kilenda.
MR. KILENDA: (Interpretation) Thank you, your Honour. Your
Honours, this court is creating its own history, and we're all happy to
be here as pioneers. A moment ago when I was listening to the Prosecutor

Mr. MacDonald and I heard the solemnity with which he spoke, I also felt

O o NN & O A~ W N

the emotion of the moment, and just as Mr. Hooper has just underscored,

—_
(@]

this court is reaching an historic moment, the end of the Prosecution

11  case enables us all to note that over the 12 months and eight days that

12 have just gone by, that have delineated the presentation of the

13 Prosecution case, we have had very fruitful exchanges both on a legal

14 level and on a human level.

15 Now as the Prosecution case draws to a close, we all live in the

16  hope of being able to better interiorise, internalise the regulations put

17 down here, and we also hope that we will be able to present our cases and
18  our evidence with efficacy and effectiveness.

19 Dear Judges, dear colleagues, on behalf of Mathieu Ngudjolo and

20 the entire Defence team, because soon we are coming to the Christmas

21 season and the New Year period, we wish to extend to you our very best
22 wishes for the festive season. We hope that we will all meet again with
23 everybody in perfect health so we can continue working together in the
24 new year.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
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1 Counsel Kilenda. Perhaps I will have to speak on behalf of the entire

2 Bench, Judge Diarra and Judge Van den Wyngaert, to also say that we also
3 appreciated the conditions in which this -- the evidence has been

4  presented and in which this case has been conducted. We agree that the

5 atmosphere in the courtroom has been one of good constructive working
6 conditions. It doesn't mean that it's a pleasure to work in the case,

7 but it means that we have been able to work effectively and in fair

8 conditions. We also understand this has been appreciated by the accused.
9 We also want to thank those who ensure that the atmosphere remains clear
10 and in good working conditions, and that is those who ensure the

11  transcription and the interpretation of our discussions. I want to

12 always thank Judge Diarra for pointing out to me when I raise my voice
13 too much. I would like to say it's the Presiding Judge's prerogative to

14 raise his voice when he so feels fit, but overall, seriously, I can say

15 we have all worked very well, and I hope that Mr. Kilenda and all of the
16 others who are here, that we will return here, and we -- in 2011 in the

17  best of conditions. We wish to extend our best wishes to you as well.

18 Everybody here around this room has the right to our very best

19 wishes, and we extend them to one and all.

20 We rise.

21 The hearing ends at 12.53 p.m.

22

23

24

25
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