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10 The hearing starts at 2.32 p.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now

13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.
15 The accused persons are here. Good afternoon, gentlemen.

16 Good afternoon to everyone.

17 Mr. Kilenda or Professor Fofé, do you wish to take the floor

18 before the witness takes the floor?

19 MR. KILENDA: (Interpretation) It is Professor Fofé.

20 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, we are
21 listening to you.

22 MR. FOFE: (Interpretation) Good afternoon, your Honours. We

23 would like to request the Chamber to ask Witness P-0317 and to that

24  witness's hierarchy to disclose to us as soon as possible documents

25 related to the mission that this witness undertook to Bunia and Bogoro in
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1 the month of March 2003. We wish to use these documents to conduct

2 investigations on the attack on Bogoro on the 24th of February, 2003.

3 The documents we would like to receive are the following, amongst
4  many others: Mission applications, mission orders, mission

5 authorisations, security clearances, security instructions.

6 Pending the arrival of the originals of these documents, scanned

7  copies can be sent through registered mail, with all due respect, your

8 Honours. Thank you.

9 PRESIDING JUDGE COTTE: (Interpretation) Before I give the floor
10  to the Prosecutor, Professor Fofé, could you please tell us -- give us

11  the grounds for this application for further documents, for more

12 documents? Is it -- are these documents you are going to be using for
13 your examination? Is this not information you can obtain from the

14  witness orally when that witness is giving his or her testimony? In

15  other words, can't you obtain this information verbally? Why do you
16  absolutely wish to receive written documents?

17 MR. FOFE: (Interpretation) Your Honour, the reason is because

18 we wish to have clear and authentic information on that mission. We
19 have, indeed, prepared a certain number of questions related to that

20 mission. Our concern is that the witness may not be able to provide the
21  documents at the time when we put the questions we have prepared to him
22 or her. In any case, as I said, we have documents we have prepared for
23 our cross-examination on these matters.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

25 Professor Fofé.
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1 Mr. Prosecutor, you have the floor.

2 MR. MACDONALD: (Interpretation) Good afternoon, your Honours.
3 Having discussed with the Defense team of Mr. Ngudjolo, your

4 Honours, I will have to say the following: The Prosecution does not know

whether or not such documents exist. Considering the position of the
witness at the time of the events, I think it would be easier for the
Chamber to ask the witness directly whether or not such documents are in

existence, whether such documents were existing at the time when his team

O 0 NN o Q1

or her team was conducting investigations at the time. Were there any
10 mission applications, mission orders, mission authorisations, or were

11  they -- were there any security clearances?

12 I think all of this has to do with the internal operation of the

13 section in which the witness was working.

14 That is my initial comment. I believe, your Honours, that in the

15  course of the examination of the witness, the Chamber can put the

16  question directly to the witness. The Prosecution could not put these

17 questions to the witness, because at the time, we were informed that the
18 witness has already started his familiarisation process.

19 At this juncture, I would like to say that this is a late

20 request. He is a Prosecution witness. We have known about him for more
21 than a year now, and it is regrettable that questions relating to such

22 witnesses are being put at the beginning of this hearing. However, to
23  facilitate things, your Honour, I think it would be preferable to put the
24  question directly to the witness, and she will be able to tell us whether

25 such documents exist. If these documents exist, then we will see what we

Monday, 06 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-228-ENG ET WT 06-12-2010 4/86 RM T

Procedural Matters (Open Session) Page 4

1 can do about them. If they did not exist, then it becomes a moot point.
Thank you.
PRESIDING JUDGE COTTE: (Interpretation) We are not going to

B~ W N

waste any time on this matter.

Mr. Prosecutor, please send an e-mail this afternoon to the
service in which this witness works, and ask that service whether they
have the documents mentioned by Professor Fofé, the documents that have

to do with the investigations conducted in the month of March 2003 in

O o NN o Q1

Bunia and in Bogoro. The list was given, a list of five documents

10 mentioned.

11 If the service in which this witness works has these documents

12 and is able to forward these documents to the Court, then that will make
13 it possible to the Defence team -- for the Defence team of

14 Mathieu Ngudjolo to have such documents.

15 Of course, we have not fully understood the relevance of

16  obtaining these documents, but Professor Fofé and Mr. Kilenda feel that
17  these documents will be useful for them.

18 If it turns out that the service in which this witness works does

19 not have these documents, then we -- they will inform us, and we can then
20 put the question directly to the witness.

21 Yes, Mr. Prosecutor.

22 MR. MACDONALD: (Interpretation) I apologise for taking more of
23 your time.

24 We will send an e-mail to New York, New York will send an e-mail

25 to MONUSCO, MONUSCO will forward it to the section concerned, and that is
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the investigation section and human rights violations section, and that
section might send the document to Geneva because the human rights
section is under Geneva, and then Geneva will then ask Witness P-0317
herself. That is why, your Honour, I am going to send that e-mail, but I
am not sure that we are going to have to have a quick response if we
proceed in that manner. Hence my proposal that you should put the
question directly to the witness.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr. Prosecutor. Those two arrangements can be followed.

The Court takes note that the request made by the Defence team of
Ngudjolo is late.

If a Chamber needs this information -- well, we need this
information for the hearing that will be held this week, this week except
Friday, so it is our hope that the relevant services of the UN which can
use e-mail, fax, or telephones will be able to give us a positive or a
negative answer to this request, whatever the case.

Thank you, Mr. Prosecutor, for the efforts that your office will
be called upon to make.

Court Officer, can the witness be brought into the courtroom.

This witness is not going to benefit from any protective
measures. This means, therefore, that we do not have to take any
decisions prior to the appearance of this witness.

(The witness entered court)

WITNESS: WITNESS DRC-OTP-P-0317

(Witness answered through interpreter)
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1 PRESIDING JUDGE COTTE: (Interpretation) Good afternoon, ma'am.
2 THE WITNESS: (Interpretation) Good afternoon.

3 PRESIDING JUDGE COTTE: (Interpretation) The Court is pleased to

4 receive you, and we thank you for coming here to help us to better
5 understand the events which are the subject of this trial. You are
6 coming after many other witnesses called by the OTP. We hope that your
7 testimony is going to be useful to the Chamber.

8 Before we start, we are going to fulfil the statutory
9 formalities. Could you please state your full name.

10 THE WITNESS: (Interpretation) My name is Sonia Bakar.

11 PRESIDING JUDGE COTTE: (Interpretation) And where were you
12 born?

13 THE WITNESS: (Interpretation) I was born in Istanbul, in
14 turkey.

15 PRESIDING JUDGE COTTE: (Interpretation) Could you please state

16  your date of birth.

17 THE WITNESS: (Interpretation) Yes, I was born on the 27th of

18 September, 1963.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Can you
20 please tell us your current profession? Well -- well, what is your

21  current activity?

22 THE WITNESS: (Interpretation) I work for the *OHCHR in a section
23  which is called the Rapid Response Section, and it is under a branch that
24 isresponsible for field operations.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you, madam.
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I am now going to give you the instructions which ought to be
followed by everyone who has to speak in this courtroom, instructions

which you and I have not complied with from the beginning. We have to,

S CS I )

tirst of all, speak slowly, speak very slowly, and pause for about five
seconds between every question and answer. You will find that it is easy
to get used to this. Well, unless you have people rising on the side of

the Prosecution or the Defence and we have many people talking at the

same time, but you have to comply with these regulations in order to

O 0 NN o Q1

facilitate the task of the interpreters and stenographers. And if we

10  find that you are speaking too fast or you are not observing the pauses,
11  we are going to call your attention to the fact.

12 We are going to ask you, madam, since you are a witness in this

13  trial, to sake the solemn undertaking which has to be done by every

14 witness. I am going to read the solemn undertaking out to you:

15 "I declare solemnly that I will speak the truth, the whole

16  truth, and nothing but the truth."

17 Did you hear me clearly? I can see you nodding.

18 THE WITNESS: (Interpretation) Well, you told me to wait, so I

19 was waiting.

20 PRESIDING JUDGE COTTE: (Interpretation) Do you undertake to
21  speak the truth, the whole truth, and nothing but the truth.

22 THE WITNESS: (Interpretation) I solemnly declare to speak the
23 truth and nothing but the truth.

24 PRESIDING JUDGE COTTE: (Interpretation) The truth, the whole

25 truth, and nothing but the truth.
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1 THE WITNESS: (Interpretation) Yes. The truth, the whole truth,

2 and nothing but the truth.

3 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

4 You have just made your solemn undertaking. However, if in the

5 course of your testimony or when answering the questions which are going
6 tobe put to you, if you do not speak the truth, you could be prosecuted

7  Dbefore the International Criminal Court for false testimony, and if this

8 is proven, you could be sentenced.

9 Have you understood me clearly?

10 THE WITNESS: (Interpretation) Yes, I have.

11 PRESIDING JUDGE COTTE: (Interpretation) Fine. The Court takes
12 note that the provisions of Article 69(1) of the Statute and Rule 66,

13 paragraphs (3) and (4) of the Rules of Procedure and Evidence have been
14 complied with.

15 May I remind you once more that you have to speak slowly. You

16  raise your voice as you are doing now and speak directly into your

17 microphone.

18 You have a jar of water before you. You have a box of paper

19 serviettes. They may come in useful, and feel free to take a drink. The
20 most important thing for the Court and for us all is that witnesses

21  should be comfortable as they give their testimony.

22 It also goes without saying that what is said here before the

23 Court, what you say here before the Court should be kept to yourself.

24 You are not supposed to share your evidence with anybody outside the
25 courtroom.
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The Prosecutor's going to start her examination-in-chief. She'll
be followed by the Legal Representatives of Victims who are sitting on my
left, and the Chamber might put certain questions to you, and after the
Chamber you will have the two Defence teams sitting on your left that
will put questions to you, the Defence team of Germain Katanga and the
Defence team of Mathieu Ngudjolo.
Madam Prosecutor, you have the floor.
MS. DARQUES-LANE: (Interpretation) Thank you, your Honour.
QUESTIONED BY MS. DARQUES-LANE:
Q. (Interpretation) Good afternoon, Witness.
A. Good afternoon.
Q. As the Judge explained, we have to speak slowly, especially as we
are using the same language. If anything I say is not clear to you,
please do not hesitate to stop me and ask me to repeat what I said, and I
will try to reformulate my questions more clearly, I hope.
In certain cases, I may return to particular points in your
testimony. If you feel the need to give the name of an organisation or
the name of an individual and you find that such information is
confidential, please inform me and we will go into private session for
the disclosure of such information.
In a bid to gain time and since I don't anticipate any objection
from the Defence, I am going to summarise your professional background
and simply ask you to confirm whatever I say or to make any amendments or
modifications if need be.

So from 1992 to 1995, you worked for the government of Armenia at
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Questioned by Ms. Darques-Lane

1 the presidency. Your job was to carry out political and strategic

2 analysis in order to describe what was done by international

3 organisations. Is that the case?

4 A. Yes.
5 Q. Then you worked for the military -- ministry of external affairs,

6 and you were in charge of the human rights section; is that correct?

7 A. Correct.

8 Q. This was still for the government of Armenia; is that correct?

9 A. That's correct.

10 Q. From 1995 to 1996, you worked in Haiti with the international

11 mission civile in Haiti; is that correct?

12 A. Yes.

13 Q. And what is your position at the time?

14  A. Iwasahuman rights officer working for the Truth and

15  Reconciliation Commission.

16 Q. Between 1996 and 1998, you worked in Burundi as head of

17  investigations for the High Commission for Human Rights, and you were
18 investigating the massacres committed in that country.

19 A. Thatis correct.
20 Q. From 1999 to 2001, you worked in Bosnia for the UN mission in
21 Bosnia-Herzegovina. You were an officer in charge of the investigation
22 office in Sarajevo, and in that position you conducted investigations on
23  human rights violations committed by the local police and by the UN
24  police that was under its co-ordination.

25 A. That is correct.
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1 Q. Also, you were the co-ordinator of the housing action team unit

2 which was responsible for the return of minorities to their place of

3 origin.

4 A. That is correct.

Q. Between 2001 and 2002, you worked for the UN mission in Eritrea
and Ethiopia as a member of the human rights section working as an
officer in charge of the situation of Eritreans in Ethiopia and

Ethiopians in Eritrea.

O 0 NN o Q1

A. Thatis correct. And would I like to add that I was equally in

10  charge of investigations in that position.

11 Q. From December 2002 to September 2006, you worked for MONUC?
12 A. That is correct.

13 Q. From 2002 to 2004, you were the co-ordinator of the Special

14 Investigation Unit set up at the time you arrived?

15 A. Thatis correct.

16 Q. Then between 2005 and 2006, you were the assistant head of the

17 section and the unit was co-ordinated by another of your colleagues.

18 A. Thatis correct.

19 Q. And from 2008, you worked as assistant head of the human rights
20 section of the UN body in Haiti.

21 A. There is one clarification to make there, because after MONUC I

22 went to Geneva to work for the *OHCHR. That is where I am. That is the
23 Rapid Response Section. After one year and a half,  went to Haiti. In

24  fact, I was loaned by the *OHCHR to the mission, and as you said, I was

25 assistant head of the human rights section of the mission, and then I
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1 returned to Geneva nine months ago to my position within the Rapid

2 Response Section.

3 Q. Thank you for those clarifications. Well, for the record, I

4 would like to return specifically to the position that you held whilst

you were working for MONUC, especially in the years 2002 and 2004.
You have just confirmed to the description I made of your

position within the Special Investigations Unit. Could you please tell

us what was the mandate or the mission of that unit?

O o NN o Q1

A. The mission of that unit was to investigate the most serious

10  cases of human rights violations. The section had about 15 field offices
11  all over the Congo, and I worked with several colleagues, and it all

12 depended on the size of the office. You could have about three to four
13  colleagues working in each office depending on the size. These

14  colleagues were human rights officers, but they did not have the

15 necessary experience to carry out more complicated investigations. That
16  is why when I arrived a decision was taken to set up a special unit that
17  was going to be responsible for the most serious cases, and that unit was
18 composed of myself, another human rights officer, and an assistant human
19 rights officer who was of Congolese nationality.

20 Q. You have just told us that before the creation of that unit there

21 was a section in place. Are you talking about the human rights section?
22 A. Thatis correct. And this unit was part of that section.

23 Q. Could you please tell us what the name of that section was within
24  the MONUC and who was in charge of it?

25 A. The mandate of the human rights section depended on the overall
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1 mandate of the mission from the resolution from the Security Council
which had set up MONUC, and which was renewed every year, and the mandate

of that section was to observe the human rights situation in Congo and

S CS I )

also to work towards capacity-building of local institutions. Now, this
mandate underwent several changes. We could say there were several
additions to the mandate with new resolutions, but overall we could say
that it was to assist, to observe, and investigate the human rights

situation. Later, what was also added was a mandate to attempt to

O o NN o Q1

identify the alleged perpetrators and to work with the -- with the

10  justice in order to bring these people to justice.

11 Q. How many people were in the human rights section?

12 A. Naturally, the number of people changed when I arrived. Maybe
13 around as of 2000 -- by the time I left there were about 110 human rights
14 officers of an international standing, and there were also human --

15 national human rights officers, mostly jurists.

16 Q. And where were the offices that -- these 15 offices that you

17 mentioned?

18 A. These 15 offices were wherever the MONUC had its sub-offices,
19 like in Kisangani, Bunia, Goma, Bukavu, Lubumbashi. There were other
20 places as well, of course, and there were sub-offices such as in Beni,

21  Uvira, and later there was an office opened up in Matadi as well.

22 Forgive me. There was also Mbandaka.

23 Q. And you, in 2002 and 2003, where were you based?

24 A. I'was based in Kinshasa, and this was quite -- depending on the

25 circumstances and the cases, I had to undertake some -- some trips. It
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1 would sometimes be two weeks, and it depended. When I needed to go out
and make an investigation, I would make the field trip and then return,

and sometimes I had to go to places where victims had been displaced to.

B~ W N

Q. In these investigations did you work hand-in-hand with other
units when you were doing a field investigation?

A. Yes, because there weren't enough of us. And every time we
received information about serious violations, we would set up conjoint

teams where we would take colleagues, police officers with experience in

O o NN o Q1

police investigations, and sometimes we would take soldiers, colleagues
10 from political offices who knew the region in question very well, and

11  colleagues from the child protection unit, and sometimes we would also
12 take on colleagues from humanitarian affairs.

13 Q. Who would decide whether missions were to be sent in this special
14 unit?

15 A. It was the human rights section that would give the order, but

16  obviously we would cooperate, and this would also be with the

17  representative of the Secretary-General, but essentially it was the human
18  rights section that made the decision.

19 The other important point to bear in mind is that we -- that all

20 of this depended a lot on the security conditions in the field.

21 Q. And on which basis? In other words, was it specific information?
22 Was it the need to have an overall investigation? Upon which bases were
23 these missions launched?

24 A. On the basis of information that we received from the field,

25 sometimes from our colleagues who were based there, and sometimes from
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military observers, because we couldn't be present everywhere, and
sometimes from civil society organisations from the Congo, and sometimes
from religious representatives.

Q. I'would just like to remind you we have to wait five seconds
before we move from question to answer. Otherwise, we'll find that we're
going too quickly for the requirements of making the transcript.

You mentioned that the average duration of these missions would
be about two weeks. Please tell us, what was your role when these
missions took place?

A. Twas the co-ordinator of those missions. So there would be a
first operational outline. It was me that decided that. I also decided
which kind of personnel we required, and in field -- in the field, I was
the person who co-ordinated the team. At the end of the mission, I used
to collate all of the information received, and I drafted the final
report along with, naturally, participation from child protection
officers for the section pertaining to child soldiers, and sometimes I
had assistance from political affairs colleagues for political analyses
in the report.

Q. A moment ago you mentioned that these missions were organised in
accordance with the security situation. Could you please explain to us
what kind of logistics and security limitations were there whenever you
had to move around.

A. At that particular point in time, 2002/2003, the country was
still divided, and each region was under control or occupation, depending

on your perspective, of various different groups, and we, first of all,
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had to have the authorisation from the controlling group to go into

certain areas, and in other areas there was still armed conflict or there

was a risk that fighting would resume, and in some places there were no
military forces of the MONUC present, and we had to undertake our
investigations with an escort from the armed group that was occupying the
region but which was, nonetheless, co-operating with MONUC.

Q. When you received information about alleged events, how much time
did you require in order to set up a mission to the field?

A. As we would say, this would depend on the situation. However, we
were able to negotiate with our security officers, and even if there were
risks, human rights was our work, and that is how we managed all the same
to set up missions from 2003 onwards in quite a rapid manner. It would
take -- there would be maximum two weeks. Sometimes it would take some
time to identify the colleagues who had the required expertise for the
mission among the police officers, among the humanitarian affairs
section, and at times this -- and this participation in the mission had
to be on a voluntary basis.

As things progressed and these investigations became rather more
common place, we also would organise training for the UNPOL, the UN
Police, about human rights investigations, and this also enabled us to
have a group of police officers who were already trained as to the way in
which we conducted our investigations and could assist us whenever we
required them.

Q. And for the requirements of an investigation, who would you

contact?
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1 A. Before departing, we would try to collect as much information as

2 possible from the capital, but it was quite difficult to get information

3 because the areas were under occupation. And upon arrival, not

4 necessarily to the village itself where the events had occurred but even

when we arrived at the nearest local town, we would speak with members of
civil society. We would speak with representatives of the churches. We
would talk with administrators. And this also would depend on the

occasion. Sometimes there were administrators among the armed group that

O 0 NN o Q1

was controlling the region, and we didn't really see the need to talk

10 with them. And we would also discuss things with the United Nations
11  agencies present in the -- in the field, and we'd also talk with our own
12 colleagues who might have had useful information as well.

13 Q. When you talk about administrators of these armed groups, were
14 these representatives of militias?

15 A. No. When I talk about administrators, I was meaning territorial
16  administrators. Naturally, once we had conducted the investigation,
17  afterwards we also tried to meet with the alleged perpetrators of the

18 events that we were investigating.

19 Q. Did you always -- did you also meet with survivors from those
20 events?

21 A. A human rights investigation is different to a judicial

22 investigation. The information is essentially based on these interviews
23  with survivors, victims, and witnesses, and that is why what we were
24 doing was to try to meet as many witnesses and survivors as possible when

25 we were conducting our investigations.
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Q. Could you please tell us what methodology was used when
conducting these interviews. Were there standard questions or not, and
what other information can you tell us about the methodology?

A. Indeed there were standard questions even though when we were
face-to-face with a victim we did not read our questions. We let the
victim speak freely.

What we tried to do whenever possible was to first of all try to
see the people with a greater educational level, those who spoke French,
for example, who could offer us a description overall of what had
occurred, but sometimes these people were not victims or witnesses
themselves. And then we tried to identify the victims and witnesses
themselves. Sometimes there were so many people who would come to speak
to us that we were not able to -- to turn them down, but we focused above
all on victims and witnesses.

The interviews would start with a general introduction. We would
explain our mandate, and from the outset we would say that,
unfortunately, we did not have all the resources necessary to offer them
protection, and that is why it was up to them to decide whether they
wanted to offer testimony or not, and after that, usually we would let
them speak. They would tell us what had happened, and after that we
would go into further details, details concerning the identity, age,
ethnicity, origin, from which territory they hailed. And sometimes the
victims and witnesses were displaced persons. They were no longer living
in their place of birth. And if it was a witness, we would try to see

what they had actually been an eyewitness to. We would go into some

Monday, 06 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-228-ENG ET WT 06-12-2010 19/86 RM T

Witness: Witness DRC-OTP-P-0317 (Open Session) Page 19
Questioned by Ms. Darques-Lane

1

B~ W N

O o NN o Q1

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

detail on that. And then each time a witness gave the name of a victim,

whether it be a member of their family or a neighbour whose death they

had witnessed, we would try to get detailed information about that: The
name, the age, the ethnicity, the origin. Because what was important for
us was to establish a list of the names of victims as well as the number

of victims, and so it was the number of names that we had with as much
detail as possible that was going to help us do this.

After that, we would talk about the alleged perpetrators.

Usually victims and witnesses did not know the names of the alleged
perpetrators, except in some specific cases where they often knew the
nickname of the person in question. Very often we asked them to offer a
physical description of the person or to tell us how they were dressed,
what language they were speaking, how they had conducted the attack,
whether they had used specific phrases. And we also tried to get
information concerning the commanders of the perpetrators, but this was
quite difficult. In very few investigations did we get clear names from
those questions.

And finally, we would ask them to leave us their contact details
so that we could contact them afresh, and we would also leave them our
contact details in case they had had any security issues or safety issues
following the interview.
Q. And where did these victim interviews take place?
A. This depended on the case at hand. In some cases, the opposing
armed groups had attacked the locality and then withdrawn, and in cases

like this, we would go to the village in question, and we would go to
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speak with the victims. Naturally, we would see each victim individually
alone in a "protected" place, because nowhere was really safe, but it
could have been in an administrative building, it could have been in a
church, it could have been in a health centre. It depended whether or
not we could find places that had not been destroyed. And then after an
attack victims and witnesses would sometimes be displaced because the
attacking armed group had occupied the place, and in those circumstances,
the interviews were easier to conduct because they were already in safe
places, and it was easier for us to organise the interviews in places
that we considered to be safe, without going into any further details.

Q. Did you ever use interpreters, and, if so, which kind of persons
were they?

A. We did have recourse to interpreters in some cases. In other
cases, what we tried to do to try not to endanger our Congolese
interpreters was to use members of the mission who were, for example,
from Kenya, and who were able to speak Swahili. However, sometimes even
in those conditions we would go to places where -- where people did not
speak Swahili and Lingala, but, rather, they spoke an ethnic language,
and in those cases we had no choice but to use someone from the village
who spoke French or who spoke Swahili. At least.

Q. And were you able to verify the information that you received
from interviewees?

A. When the safety situation enabled us, we could actually visit the
places in question. We could see with our own eyes the state in which

the village was. We would see the destruction, and when we talked with

Monday, 06 December 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-228-ENG ET WT 06-12-2010 21/86 RM T

Witness: Witness DRC-OTP-P-0317 (Open Session) Page 21
Questioned by Ms. Darques-Lane

1

B~ W DN

O o NN o Q1

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

victims and witnesses, we could then verify it. And we would try to

speak with as many people as possible to see whether the information was
corroborated, and the truth for us was information that had been
corroborated. There was much more information than -- than this
corroborated information, but we focused only on the information that had
been corroborated by the greatest number of people among these victims
and witnesses.

Q. And the information that you received from the field from these

victims or about alleged perpetrators, could you please tell us how was
this information later saved? Was it written down? Was it recorded?
Could you give us any information about that?

A. Yes. Initially we did not have a database, so we had to very
quickly find a way of storing this documented information, this
information and document it, and eventually we started using an Excel
spreadsheet to collate the information that we collected from the
interviews. In human rights investigations we try to have as little
written documentation as possible. We're trying to avoid gathering up
piles of paper which is why we entrusted this information to the Excel
spreadsheet. As of July/August 2003, we were able to set up a database
and that enormously facilitated our task because it was a database based
on facts. In other words, we had information stored per village, per
fact, and if we'd interviewed 300 people, for example, victims and
witnesses, it was much easier for us to make the analysis of the case at
hand thanks to this database.

Q. Soif I understand you correctly, in 2002 and the first half of
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2003, you did not have a database, and you were working with an Excel
worksheet; is that correct?

A. Yes.

Q. During the interviews conducted up until July/August 2003, in
other words, all of 2002 and the first half of 2003, did your
investigators take notes, handwritten notes, during the interviews?

A. Yes, indeed. They made handwritten notes, and also to facilitate
the analyses of these documents, we also had what we called an interview
sheet, one sheet per person. So each investigator had to complete this

form, but we had notebooks in which we wrote our notes so as not to pull
out the sheet every time. But as I said, we always tried to destroy all
of the paper copies once the information had been entered into the Excel
spreadsheet or the database. And if we did have documents or copies of
some documents, for example, we scanned them and entered them into the
database.

Q. And this procedure where you would transfer the work from your
workbooks or from your notes into that Excel spreadsheet, how often --
sorry, how much time after the interview conducted by the investigator
would that take place?

A. This would depend on the case, but we tried to do it as soon
after the interviews as possible because the battles were continuing, and
so it was urgent for us, especially in Ituri where there was no
peacekeeping force, to make this report as quickly as possible. The
objective was to make this public as early as possible, and this is what

was done. We wanted to inform public opinion at the international level,
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and also we were hoping that states would take the decision to send
peacekeeping troops especially into Ituri at that particular point in
time when we were interviewing in Ituri so that there would be
peacekeeping forces present in Ituri.

Q. Who was that report addressed to?

A. Firstly, it was addressed to the human rights section initially,
but obviously the Secretary-General's Special Rapporteur also was to have
a copy of these reports, and once the report was completed, it was
reviewed by the SGSR and then sent to the head of the peacekeeping
section of the -- and once the report was published, what we tried to do
upon return was for some of the investigations try to publish a
preliminary investigation and speak directly to the press. It was we who
had worked directly there that actually spoke directly with the press,
with the person -- we as people who had undertaken these investigations
offered the conclusions of the investigation, and we tried to do this as
quickly as possible, within about three weeks. So once this had been
done, we sent the final report and it was sent to New York once that was
done.

PRESIDING JUDGE COTTE: (Interpretation) Witness, could you
please tell us the initials that you mentioned a moment ago when you said
that once the report had been finalised it was reviewed by the -- and we
just wanted to know what initials you used there just for the --

THE WITNESS: (Interpretation) It was the Department of
Peacekeeping Operations, but I said the DPKO, the Department of

Peacekeeping Operations. I said them in English.
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PRESIDING JUDGE COTTE: (Interpretation) And before that there
was another set of initials that you used.

THE WITNESS: (Interpretation) Yes. This is the Special
Rapporteur of -- Special Representative of the Secretary-General, SRSG.

PRESIDING JUDGE COTTE: (Interpretation) Yes, indeed.
Phonetically that is what came out in the transcript. Thank you very
much. Ithink that's now been noted. Madam Prosecutor, you may
continue.

MS. DARQUES-LANE: (Interpretation)

Q. On what date did you carry out your first mission in Ituri?

A. I carried out my first mission after Christmas 2002. This was an
investigation of the attack on the village of Mambasa. After that, we
came back, and we left again in January, and we went to several camps of
displaced persons, and we also visited the villages -- the village.

And the second investigation took place between the 24th of March
and the 6th or 7th of April, and after that there were other missions.

Q. And with regard to the mission from the 24th of March to the
6th/7th April, who was part of the investigation unit?

A. There was the human rights section. I was there as the
co-ordinator as well. There was the colleague from the Office of the
High Commission for Human Rights. At the time there were two
institutions looking after human rights: There was the human rights
section of the mission, and there was also the Office of the High
Commissioner for Human Rights. This was the case because the High

Commissioner was there or had a presence there before the mission. We
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1 had a colleague from humanitarian affairs from Kenya who also assisted us
with translations, and there were two military observers also from Kenya

whom we used as translators also, and there was the representative of the

B~ W N

child protection section as well.
Oh -- and excuse me. I've forgotten someone. There was also a
police officer from UNPOL, from MONUC.
Q. And what did the representative from the Child Protection Unit do

within that unit?

O o N o Q1

A. That representative in particular looked after interviews that we

10 did with children, with child victims, or children who were associated

11 with armed groups.

12 Q. And why did you set up this investigation? Why did you carry it

13 out?

14 A. This is the investigation from March to April. All right. We

15 already had quite a lot of information concerning a number of

16  incidents/massacres that had taken place in Ituri, but because of the

17  safety situation, we had not yet organised any investigations. But this

18 team went to Ituri particularly to investigate the attack on Bogoro, and

19  once they were there, we received additional information concerning other
20 attacks. And so we carried out investigations not just in Bogoro but

21  also with regard to what took place in Mandro, Kobu, Lipri, Bambu, and
22 also what happened in Bunia in March when the Ugandan forces, along with
23  certain armed groups, sent the UPC to Bunia.

24 PRESIDING JUDGE COTTE: (Interpretation) The witness on page 26,

25 line 28, of the provisional French transcript, the witness said, "I
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1 carried out the first mission after Christmas 2002," but afterwards each
time a reference has been made to the month of March and the beginning of

April, we do not have the year. It would be useful to specify the year

A~ W N

of that particular mission for the transcript so that we knew the exact

year in which that investigation has taken place. We believe we've

understood correctly, but we would like expressly in the transcript.
MS. DARQUES-LANE: (Interpretation)

Q. Witness, could I please ask you to confirm for the record the

O o NN o Q1

date of that mission?

10 A. The date of this mission was from the 24th of February to the

11  6th of March, 2003.

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

13 MR. HOOPER: (* Microphone not activated) ... can't be right. I
14 don't mind my friend leading on dates. It's a matter of record.

15 PRESIDING JUDGE COTTE: (Interpretation) I don't understand,
16 Mr. Hooper. I don't understand your comment.

17 MS. DARQUES-LANE: (Interpretation) In any case, I think that
18  Mr. Hooper can ask the question concerning the dates during

19  cross-examination.

20 PRESIDING JUDGE COTTE: (Interpretation) No. It's important at
21  this stage to know what year we're talking about. That is why the

22 Chamber asked the witness to clarify at this point in her testimony

23 through the Prosecutor's questioning which year we're talking about.
24  Could we continue on that line.

25 MS. DARQUES-LANE: (Interpretation) If I could take a moment,
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with your leave.
(Prosecution counsel confer)
PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, our concern
was simply to clarify the year here. The matter of the specific dates,
whether it was February, March, April, is another matter. We simply
wanted the year to appear in the transcript. There maybe discrepancies
between the provisional transcript in French and English. That is not
impossible, and perhaps that would explain your reaction, which I didn't
quite understand a moment ago.
MS. DARQUES-LANE: (Interpretation) I think I understand what my
learned friend was getting at, a confusion of months rather than the year
in this case.

PRESIDING JUDGE COTTE: (Interpretation) Go ahead, madam.

THE WITNESS: (Interpretation) Could I please have a sheet of
paper, because with all of these dates I get the impression that I said
February meaning March. In fact, the mission was March to April, and the
incident in Bogoro took place in February. Ijust realised this after I
had spoken. I have too many dates swimming around in my head. I would
like to have a sheet of paper to take notes if I could.

PRESIDING JUDGE COTTE: (Interpretation) Yes, you can have a
blank sheet of paper and a pen, of course. There's no difficulty
providing you with a sheet of paper during questioning. You are quite
free to take notes, even though these are oral debates as we know.

THE WITNESS: (Interpretation) Yes, I understand. There are too

many dates involved.
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1 PRESIDING JUDGE COTTE: (Interpretation) Please go ahead,

2 Prosecutor.

3 MS. DARQUES-LANE: (Interpretation)

4 Q. So that there is no further confusion with regard to the date of

5  this mission, could you please specify both the month and the year of

6 that mission?

7 A. The month was the month of March, the end of March. I believe it

8 began on the 24th. It took two weeks. It went up until the 6th of

9 April

10 Q. 2003?

11 A. 2003. Excuse me.

12 Q. From whom did you receive the information concerning the alleged
13 massacres you mentioned earlier?

14 A. Idon't remember the detail very well. I believe that it came

15  from members of civil society, and certain information came from the

16  military observers. At the time, we had no MONUC military forces there,
17 asIsaid. However, there were six or eight - I'm not sure the exact

18 number - of military observers based only in Bunia.

19 Q. To which armed group do these military observers belong?

20 A. No. These were military observers from the United Nations.

21 Q. You told us how many people were involved on this mission with
22 you. Where did you go first, and how did you get there?

23 A. First of all, we went to Bunia on a MONUC flight. At the time,

24  you had to go through Kisangani, through Kinshasa and Kisangani, and then

25 take another flight from Kisangani to Bunia. The first day or two we
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1 stayed in Bunia. AsIsaid, we met with and talked with colleagues from
the United Nations, that is the military observers, and also with certain

colleagues from other United Nations agencies who were there and certain

A~ W N

members of civil society. After that, we also spoke with the military
observers and with the Ugandan forces who were in charge of providing
security in Ituri for others who were the occupying force. In order to
carry out investigations, we needed them as escorts.

At that time, the Ugandans were co-operating for this kind of

O o NN o Q1

operation, and they agreed to escort us to the places that had been

10  attacked: Bogoro, Lipri, Kobu, Bambu, and so on.

11 Q. How did you travel in Bogoro?

12 A. In the morning, we were in two United Nations cars with the

13 military observers who were driving the cars. I myself, a Kenyan

14  officer, and -- and I think that that is all, because my colleagues

15 remained in Bunia to organise the interviews with the victims and the
16  witnesses who, for the most part, were in Bunia. So our objective was to
17 go to Bogoro itself and to see what the situation was, bearing in mind

18  that the Lendu forces who had attacked that village were still there.

19  And that is why the Ugandans said that they had talked with

20 Mr. Mathieu Ngudjolo to have authorisation to go to Bogoro, and also so
21  that they could inform the FNI and the FRPI forces, because this was

22 apparently a joint attack because they were in the field, so that they

23 could prepare themselves so that the visit could take place in the best

24  possible safety conditions -- best possible safety conditions.

25 Q. You said that at the time there was no MONUC presence to provide
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security on this territory and that it was the Ugandans who were looking
after that aspect. Did any members of the Ugandan forces accompany you?

A. Yes, of course. I forgot to specify this. There were members of
the Ugandan army with us before -- in front and behind our vehicle. They
were not military trucks or vehicles. One was in front. One was behind.
Ino longer remember whether there were tanks. In fact, perhaps there
was even a tank. I really don't remember.

Q. But these members of the Ugandan units were armed; is that not
correct?

A. Yes, they were.

Q. Why did you have to contact Mr. Ngudjolo to gain access to the
zones in question?

A. The Ugandans told us that it was that zone and that the forces
based in that zone were under the orders of Mr. Mathieu Ngudjolo.

Q. And so following that request what was the response of
Mr. Ngudjolo?

A. The response was apparently positive, but could I say that I was
not the person who contacted Mr. Ngudjolo. It was the Ugandans who did
that.

Q. And how did the contact take place between the Ugandans and
Mr. Mathieu Ngudjolo?

A. Well, really, we didn't ask that question. Perhaps they saw him
directly. Afterwards, I found out that Mr. Ngudjolo was based in Zumbe,
but I would not be able to tell you today whether they went to Zumbe to

ask Mr. Ngudjolo directly or whether he himself was in Bunia at that time
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1 given that the UPC was no longer based in Bunia.

2 Q. So you obtained the prior authorisation for that trip before you
3 even left Bunia.

4 A. Yes, that is correct.

5 Q. Do you remember the moment when you arrived in Bogoro?

6 A. Well, it takes a little time to organise when several groups need

7 toreach agreement to advance, particularly when it involves the

8 military. So I think we arrived towards 10.00, 10.30.

9 Q. And how long did you stay in total?

10 A. We did not stay for long. It was, I believe, a little less than

11  an hour, perhaps about 45 minutes. The Ugandans, in any case, had told
12 us that we should not remain there for long, and so we were only able to
13 achieve what we were aiming to achieve very partially. There was no

14 reason to remain longer.

15 Q. Why did the Ugandans tell you that you should not remain there
16  longer?

17 A. There were still clashes taking place not far away. There were

18 forces. I could not tell you exactly where they were located. There

19  were UPC forces in the village. There were still a lot of clashes

20 continuing in certain areas, or also there was the potential that

21  conflict could have started up again while we were there.

22 Q. When you arrived in Bogoro, what did you observe?

23 A. Well, already before we arrived in the centre of the village, we

24  observed along the roadside a lot of houses that had either been burnt or

25 had been half destroyed or which had no roofs. However, what we saw was
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1 houses and shacks.
2 Q. Did you see people when you arrived?
3 A. We did not see many people. When we got closer to the centre, we
4 saw people. Quite a few of them were armed and were dressed in military
uniforms, and some of them were civilians?
Q. So these people who were bearing arms, were they only adults, or
were there also children among them?

A. There were a few children. However, I could not tell you the age

O 0 NN o Q1

of these children, whether they were under 15 or not.

10 Q. And do you know to what group those armed persons belonged to?
11 A. They were Lendu forces. At the beginning, we thought that they

12 were FNI forces, forces under the command of Mr. Ngudjolo. Later, we
13 were also told that there were FRPI forces who had joined Mr. Ngudjolo to
14  attack Bogoro from several different directions.

15 Q. When you say, "We thought that they were FNI forces," to whom are
16  you referring to?

17 A. Because -- well, we thought they were FNI, because we -- we asked
18  for authorisation from Mr. Ngudjolo.

19 Q. And so you're talking about the unit. When you say "we asked,"

20 you're talking about the investigating unit?

21 A. Yes. In particular, it was the Ugandans.

22 Q. When you arrived in the centre of Bogoro, where exactly were you
23  with regard to the Bogoro Institute, for example?

24 A. Infact, I say centre, but it's not easy when you're talking

25 about a half destroyed village to identify the centre. Isay centre,
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1 because there was the school a little bit up on the hill on the right,
and this is where the commander was based as well, the person who was

presented to us as being the commander of Bogoro.

B~ W N

Q. And who was this commander?
A. He was called Commander Dark. That was his nickname, or the true
name. [ don't know.
THE INTERPRETER: Correction: That was his nickname. I do not

know his true name.

O 0 NN o Q1

MS. DARQUES-LANE: (Interpretation)

10 Q. And who presented him to you?

11 A. First of all it was the Ugandan soldiers who came down to talk

12 with him, and after that they introduced him to us, and we explained why
13 we were there. We sat down. They gave us chairs under a tree, and under
14  that tree we talked about the attack.

15 Q. IfI've understood correctly, you learnt that this commander was

16  called Dark because the Ugandans introduced him to you at that time.

17 A. Thatis correct.

18 Q. Were you able to visit the village at that time?

19 A. We asked for authorisation to go around the village, but

20 Commander Dark refused that authorisation. We also wanted to go up on
21  the hill where the school was, where the military camp of the UPC had

22 been located before the attack, but we were not given authorisation.

23 Q. Did he give you any specific reason for refusing that

24  authorisation?

25 A. No. I do not remember being given any reason.
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1 Q. So are you the one who asked Commander Dark if you could visit

2 the village?

3 A. Yes, that is correct.

4 Q. And what other subjects did you raise when talking to

5 Commander Dark?

6 A. Ishould clarify that Commander Dark spoke perfect French, so

7  that meant we did not have to use the Kenyan translator who was with me.
8 Idid not clearly state that we were there to carry out investigations.

9 Isaid we were there to see what was situation was. Sometimes we also

10 said we wanted to look at the humanitarian situation. We said that we

11  were concerned. We wanted to know the situation of the victims. And 1

12 said that we wanted to visit village, and that was refused.

13 Before leaving Bunia, perhaps on the last day, perhaps the

14 morning of the last day, we received information that a Hema family which
15 was going from Bunia to Kasenyi, which had taken the Bunia-Kasenyi route
16  which went through Bogoro, had been stopped by the Lendu forces, and that
17 is why I thought that perhaps we could have tried to free that family.

18 And so I spoke alone with Commander Dark, saying that we had received
19 that information and that it would be a good sign if he would free those

20 people and if we could go back to Bunia with them. But Commander Dark
21  said to me that those people were not there, that those people had been

22 with their line superior, their line manager, Germain Katanga, who was

23 more towards the south - I don't know the exact location - and that that

24 family was a family of agents, because they were carrying a letter, they

25 had a letter with them that they were taking to the Hema in Kasenyi.
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Q. And do you know what happened to those people?

A. When we went back to Bunia -- in fact, just a little before we
left Bunia, we received information that the members of that family had
been killed.

Q. Did you raise any other subjects with Commander Dark apart from

the disappearance of this family?
A. Yes. We talked about the deaths of civilians during the
fighting. I asked why many civilians, so many civilians, were killed,
and he said that this was normal practice in a war that civilians die.
He also explained to me why they had to attack Bogoro. He said that it
was because Bogoro was a strategically important place. It was situated
on a height, and UPC forces were bombarding the Lendu villages that were
located around Bogoro from that point. He also said that the fact that
UPC was in Bogoro made it difficult for Lendus, for civilian Lendus, to
go from Bunia to Tchomia to Kasenyi and to do so freely.

Later on, when we visited Zumbe and Ezekere, which were Lendu
villages, we saw for ourselves that these villages had been destroyed
through bombardment.

Q. You have just informed us that you discussed the death of
civilians during fighting with Commander Dark. Were you referring to the
fighting that took place during the attack on Bogoro in February 2003?

A. Yes,indeed. I was referring to the civilians who were killed
during the fighting, and even afterwards, because at some point the
fighting stopped, the soldiers withdrew, but the execution of civilians

allegedly continued according to certain eyewitnesses.
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1 Q. For how long did your conversation with Commander Dark last?

2 A. Since we spent about 45 minutes there, you know, there were also

3 discussions between the Ugandans and Commander Dark, I would say they

4 lasted -- our discussions lasted for a maximum of 30 minutes.

Q. A short while ago you talked about this family of Hemas which
disappeared. You said Commander Dark stated that the family was with
Germain Katanga.

A. That's correct.

O 0 NN o Q1

Q. What was the relationship between Commander Dark and

10 Germain Katanga?

11 A. Commander Dark told us that his hierarchical superior was

12 Germain Katanga.

13 Q. Did Commander Dark tell you what role he played in Bogoro?
14 A. He told us when we visited Bogoro that he was in charge of the
15 Lendu forces in Bogoro itself.

16 Q. Did you have an opportunity to take any photographs on site at
17  that point in time?

18 A. No. We did not even attempt to do so. Under such circumstances,
19  we know that it is difficult to take photographs.

20 Q. A short while ago you said that a certain number of people from
21 the investigation unit stayed behind in Bogoro to question people.

22 A. It was not in Bogoro.

23 Q. That was a slip of the tongue. I meant to say Bunia.

24 A. Yes, thatis correct, because there were -- there was a large

25 number of witnesses and victims to be interviewed and to be seen, and so
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they organised these witnesses and victims, and they identified a place
where we could see them individually and safely. They also organised a
means of transporting them, because they lived in various parts of Bunia.
Well, except for certain cases where we went to see the victims in their
homes or in hospital.

Q. About how many victims did you meet?

A. About a hundred. I do not know the exact number. Well, a little
over a hundred victims.

Q. And what did you learn from your discussions with these
individuals?

A. From the discussions we had with them, we learned that -- that an
attack took place around 5.00 or 5.30, attack by Lendus attacking from
four different directions. They said that certain people went towards
the military camp to seek protection, others did not have time. The
alleged perpetrators were carrying heavy weapons and spears. They were
dressed in khaki military uniforms. Some of them wore banana leaves on
their heads. Others had APC uniforms. The APC is the armed forces of
RCD/K-ML of Mbusa Nyamwisi. Others said they saw people dressed in
Ugandan uniforms and that they heard the people speaking Ugandan Swahili.
Some of them said that -- that some withdrew and came back at 10.00 a.m.
Others said that those who returned at 10.00 were -- or was another group
that had come from Kasenyi.

The UPC forces fought against that group at some point, and
towards 10.30 when they found that they could not withstand the attack

they started withdrawing, and certain civilians were able to flee with
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1 them. However, others and some who were hidden in the school compound
were blocked by the alleged perpetrators of the crimes, and from the

information we obtained, the people who were in the school compound were

B~ W DN

killed with light arms whilst the others were killed with firearms. Some

of the victims hid in the bush, and some of them remained hidden right up

to 8.00 p.m., and they gave us details of what they saw. They also added

that the forces were accompanied by women and children and that the women

were there to pillage property and transport the loot. Some of them,

O o N o Q1

when they attacked, would say, "We have come to will you."

10 We had more detailed accounts. One woman who was in the school

11  hiding under a bed with her child was found by the Lendu forces. She was
12 ill-treated, undressed, and she was asked to show where weapons were

13 hidden. Her child, her very young child, was taken away from her. And

14  she said yes, because she believed that by doing so she would save her

15 life, but at the end of it all, they understood that she didn't know

16  anything. They asked her to show them where property or food was hidden,
17 and when she took them there, they found another person who was hidden.
18  And since they were pillaging, they were taken up with their pillaging

19 activities, she was able to escape.

20 PRESIDING JUDGE COTTE: (Interpretation) Yes, Professor Fofé.

21 MR. FOFE: (Interpretation) Yes, your Honour. We have a problem

22 with interpreting here. On page 41, line 12, the witness, talking about

23  the attackers, mentioned, amongst other things, soldiers wearing Ugandan
24  uniforms and speaking Ugandan Swahili. I think that the adjective

25 "Ugandan" is not reflected in the transcript in line 12.
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PRESIDING JUDGE COTTE: (Interpretation) That's right. That is
noted. And in the final version of the transcript, this will have to be
clearly stated. Thank you, Professor Fofé.

Madam Prosecutor, you may proceed.

MS. DARQUES-LANE: (Interpretation)

Q. After these interviews, were you able to prepare a list of
victims and their names?

A. We were able to prepare a list of victims, and that list
contained the names of victims that (* indiscernible) witnesses saw
killed as well as the victims who had disappeared, because after one
month, that is one month after the incident, many witnesses told us that
members of their families did not return. So they were included amongst
the disappeared. We were able to prepare a list with names, the names
given to us by the eyewitnesses, and we also included the approximate
ages of these persons. Sometimes when we're dealing with children,
especially children -- young children, they did not know the names, and
that is a peculiarity of investigations in the Congo, that it's difficult
to always get the names of young children.

Q. When you talk about Lendu forces, are you referring to the Lendus
of the north and the Lendus of the south, or are you talking about a
particular group?

A. For this attack, what we understood was that the attackers were
the Lendu forces of the south and the Lendu forces of the north; that is,
at the time there were two armed groups, the FNI, that is the National

Integrationist Forces, and the FRP], that is the Patriotic Resistance
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1 Force in Ituri, FRPL

2 Q. How many victims were on your list?

3 A. Alittle over 300 victims.

4 Q. And who were these victims? Were they civilians or soldiers?

5 A. From what we learned from eyewitnesses, most of them were

6 civilians. Some -- some witnesses also informed us that their sons were

7 UPC soldiers who were killed.

8 At the Mudzipela hospital we saw a UPC soldier who was wounded,

9 but there were not up to five people in that category. However, half of

10 the 300 persons were children who were under the age of 18, from what we
11 were told.

12 THE INTERPRETER: Correction from the English booth: "Half of

13 the 300 or 330 persons were children under the age of 18, from what we

14  were told."

15 MS. DARQUES-LANE: (Interpretation)

16 Q. After your mission to Bogoro in particular, was a report prepared

17  on the findings of your investigation?

18 A. That's right. A report was prepared, but that report was not

19  only about the Bogoro incident. It covered what happened in Bogoro,
20 Mandro, Bunia, because some fighting also took place there between the
21 UPDF and the UPC, as well as attacks on Lendu villages, Lipri, Kobu,
22  Bambu, which we visited.
23 Q. With respect to the attack on Mandro, when did you go to that
24 locality?

25 A. We went to Mandro two or three days after Bogoro. I do not
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1 remember the exact date. Well, we went there within that period of two
weeks.

Q. And why did you go to Mandro?

S CS I V)

A. We were given information about the attack on Mandro once we were
in Bunia, and so we told ourselves -- we discussed with the Ugandans and
asked them whether we could go to Mandro. We went there just as we had
done in Bogoro, under escort, but I believe that the Ugandans knew that

in Mandro the forces which attacked the village were no longer there on

O o NN o Q1

the spot. Maybe they were able to communicate with the administration.

10 Ido not remember how that visit was organised.

11 Q. And what did you notice once you arrived at the village in
12 Mandro?
13 A. When we arrived, we noticed that there were was the civilian

14 population, and there was no one who was armed. The territorial

15 administrator, the head of the village, was there as well. We were able

16  to visit the village, and we noticed that the school and the health

17 centre were destroyed. We saw the ruins of the UPC military camp, and we
18 had discussions. We interviewed the victims and the eyewitnesses who
19  were there on the spot.

20 Q. And what did you learn from your discussions with the victims and
21 eyewitnesses?

22 A. They talked about an attack by the Lendus which occurred very

23  early in the morning, around 5.00 or 5.30 a.m., and that the goal of the

24  attack was to attack the military camp. However, there were civilian

25 casualties as well.
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1 Furthermore, the Lendu forces abducted women and children. They

2 took them away with them. And as I said earlier, the health centre was

3 burnt down.

4 Q. Once more, when you talk about the Lendu forces, do you include

the Ngiti forces amongst that force?
A. It was not very clear whether this was a combination of the
Ngitis, the South Lendus and the North Lendus. However, if my memory's

correct, the attackers came in from Zumbe. And since we were told that

O o NN o Q1

the forces of Mr. Mathieu Ngudjolo were based in Zumbe, we can presume
10 that these were Lendus of the north, but I cannot state this with

11 certainty.

12 Q. About how many interviews did you conduct during your visit?

13 A. Well, I did fewer interviews than in Bogoro. Less than a

14 hundred. Once more I cannot give you the exact number. We found a few
15 people from Mandro who were in Bunia. It was not all the villagers who
16  returned after the Lendu forces withdrew.

17 Q. Were you able to establish a list of victims?

18 A. Yes. We were able to establish a list of victims as well. About

19 a hundred victims, I believe.

20 Q. And after that investigation in Mandro, did you prepare a report

21  on the Mandro investigation?

22 A. Yes. The Mandro investigation was covered in the same report.

23  We included all the incidents which we investigated, as well as incidents
24  which we learnt of but which we did not have time to investigate. So in

25 that report, you have a section on other incidents reported to us by the
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victims, but incidents which we did not investigate because we spoke to
only a few people, and we were not able to go there on the spot.

MS. DARQUES-LANE: (Interpretation) Your Honour, I think we can
take our break now before we look -- move to the next section.

MR. FOFE: (Interpretation) Your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Yes.

MR. FOFE: (Interpretation) I would like to say that the
Prosecutor has focused on Mandro, whereas in the written statement of the
witness, all these details on Mandro are not found. I simply wished to
draw this to the attention of the Chamber and put it on record.

PRESIDING JUDGE COTTE: (Interpretation) We have taken note,
Professor Fofé. And that said, I believe that in the document given to
us by the Prosecutor, it was clearly stated that questions would be put
to the witness about Mandro. Whatever the case, we have taken note.

Witness, thank you for spending these first two hours in our
company. We also thank you for all the answers you've given to the
Prosecutor in return for -- in answer to her questions, answers which
have been beneficial to all parties and participants.

You are going to have a 30-minute break to rest, and please do
not forget our five-second rule. We are going to meet again at 5.00 p.m.
for another two-hour session. You will leave the courtroom, and after
you leave, we are going to rise.

Court Usher, could you please lead the witness out of the
courtroom, please.

(The witness stands down)
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PRESIDING JUDGE COTTE: (Interpretation) We are adjourned, and
we will reconvene at 5.00 p.m.

Recess taken at 4.25 p.m.

On resuming at 5.01 p.m.

(Open session)

COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Court is reconvened.
Kindly take your seats.

And, Court Usher, before you take your seat, could you please go
and fetch the witness. Thank you very much.

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Madam Witness, we shall
now get back to work. Please do not forget the five-second rule. And I
shall also say the same thing to Madam Prosecutor. And I also need to
remind myself of that rule.

Madam Prosecutor, you may proceed.

MS. DARQUES-LANE: (Interpretation) Thank you, Your Honour.
Before recommencing, I would like to draw the Chamber's attention to one
point raised by my learned colleague from the Defence. Unless I am
mistaken, the witness did indeed mention the Mandro attack in her
declaration, in paragraphs 67 and 68.

MR. FOFE: (Interpretation) Yes. I checked during the break,
and I confirm. Yes, I do confirm that. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Very well, then. You

may proceed, Madam Prosecutor.
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1 MS. DARQUES-LANE: (Interpretation)

2 Q. Witness, I should like to come back for a few minutes on some of

3 the things that you stated. Just for the record, it was on page 20,

4  lines 27 and 28. When you talked about your meeting with certain

persons, you said it was up to them to see whether they wanted to testify
or not.
Now, just to have this clear, what you mean is to testify within

the framework of a human rights investigation and not a legal proceeding;

O o NN o Q1

is that correct?

10 A. Yes,indeed. Indeed. Yes. It was up to them to decide whether

11  they wanted to have an interview with us. That would be a more correct
12 way of saying it.

13 Q. And so this was with the aim of creating your report for the UN;
14  is that correct?

15 A. Yes, that's correct.

16 Q. At the outset of this hearing this afternoon, you explained a

17  little bit how the missions were set up between the Special Investigation
18  Unit and the human rights section. So if I've understood you correctly,
19  you would get information about alleged incidents, and you would see the
20 human rights section about it who would then, in turn, authorise you to
21 make a field visit to get information about these alleged incidents; is

22 that correct?

23 A. Not quite. We were part of the human rights section. The

24  Special Investigation Unit was part of the human rights section, which

25 means that it was during the missions that we would also use human rights

Monday, 06 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-228-ENG ET WT 06-12-2010 46/86 RM T

Witness: Witness DRC-OTP-P-0317 (Open Session) Page 46
Questioned by Ms. Darques-Lane

1

~ W N

O o NN o Q1

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

section officials. I am part of the Special Investigation Unit, and I
answer also to the head of the human rights section.

Q. Soin order to conduct a field mission, who actually gave you the
authorisation to set up a mission?

A. We would discuss with the human rights section chief, and once we
had reached an agreement we would see about it with the Special
Representative to see whether that person was in agreement, and we would
also discuss the matter with the UN security people.

Q. And as to these discussions, which would ultimately end in an
agreement to set up a mission, were these cosigned in writing, or was
there an e-mail record? Was this a written agreement or an oral
agreement?

A. Initially they were oral discussions, and afterwards what we did
was -- or what the Special Investigation Unit would be to draft a special
operational plan where there would be a description of the events that we
had received word about, as well as the period on which we wanted to
conduct investigations, the localities we were to investigate, the
persons or the teams of the investigation, as well as the elements to be
taken into consideration such as, for example, security. This
operational planned was shared with the concerned sections for the
purposes of the investigation, and it was also transmitted to the
chef de cabinet and the Special Representative of the Secretary-General.

Q. With regards to the mission of March and April that we were
talking about a moment ago, had you already drafted an operational plan

at that point in time then or not?
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1 A. Yes, we had drafted an operational plan which was not overly

2 detailed, but above all, once it was drafted we did not know whether we

3 were going to be able to investigate, for example, the Mandro incidents

4 and the Lendu villages that had been attacked. The operational plan was,

above all, a plan for investigating Bogoro and potentially other places,
but it was not a juridical document that we had to follow to the letter.
It was a document designed to offer a framework for the investigation and

to explain to each of the concerned organisations what we were planning

O o NN o Q1

to do, in which period, and with what aims.

10 Q. At the outset of the hearing this afternoon you talked about the

11  attack on Bunia on the 6th of March, 2003. Did you conduct an

12 investigation on that attack?

13 A. It was not an attack on Bunia. In fact, this was a clash between

14  the UPDF, the Armed Forces of Uganda, and the UPC. We had been told that
15 the Ugandan armed forces had teamed up with the Lendu forces. The
16 Ugandan armed forces had said that the UPC had attacked their military
17 camp, if my memory serves me correctly, in Bule, and it was after that
18  that they took revenge and, in turn, attacked the UPC. And the UPC,

19 after those clashes, had left Bunia. The UPC armed forces and FNI

20 remained. Some military forces remained in Bunia, and it was, in fact,
21 afterwards that the UPC withdrew from Bunia, and for us the security
22 situation was greatly improved. It was easy to go to Bunia in order to

23 conduct our investigations from then on.

24 Q. Did you interview people about victims who may have fallen,

25 civilian victims who may have fallen during those clashes?
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A. Yes. We asked, but we did not have as detailed a series of
information as when we conducted interviews about Mandro, because there
we had had hundreds of victims and witnesses. However, we did discuss
things with the organisations who were in charge of collecting the
bodies. And among the United Nations, there were also military observers
who were involved indirectly, and we also interviewed to a lesser extent
some witnesses and victims. I don't remember the exact number, but there
were fewer than for Bogoro and Mandro.

Q. Did you have the occasion to conduct an investigation on Tchomia?

A. Well, Tchomia had been attacked twice, end of May and in
June/July. We did not go there during that same visit. We were not able
to go to Tchomia and Kasenyi. Nonetheless, afterwards we went to Uganda.
We went to the area just on the other side of Lake Albert where there
were quite a lot of refugees from Ituri. There we were able to conduct
interviews with the refugees who were from Tchomia and from Kasenyi.

Q. Did you visit Tchomia in 2003?

A. Tthink that I went there once, yes. But it wasn't during this
visit. It was after the month of May.

Q. And why did you go to Tchomia in May or after May?

A. Because there had been an attack by the Lendu armed groups.

Q. And what did you observe when you arrived in Tchomia?

A. We observed that there was a lot of destruction, destruction of
the health centre, destruction of houses. We discussed things with an
administrative authority who did give us a figure indicating that they

had visited the day of the attack or the day after the attack with
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1 Chief Kahwa. However, in this case we spoke with very few victims and
witnesses, if my memory serves me correctly. I think that we spoke with

more victims and witnesses from Tchomia when we were in Uganda. And by

~ W N

putting all of these accounts together, we could piece together what had
happened. But what I recall was that there were also patients in the
health centre who had also been killed.

Q. Do you know if those patients were civilians or soldiers?

A. We were told that they were civilians.

O o NN o Q1

(Prosecution counsel confer)

10 MS. DARQUES-LANE: (Interpretation)

11 Q. And what came out of your interviews with victims and witnesses
12 from Tchomia?

13 A. What came out was that there had been an attack early in the

14 morning led by the Lendu forces, who were allegedly accompanied by forces
15 of the APC, military forces of the RCD/K-ML, and that there had been

16  civilians killed. According to the administrative authorities, the

17  figures I'm not sure I can remember, there had been about 200, but we

18 were not able to establish a list that went any much further beyond 100

19 civilians killed.

20 Some people did tell us, because the Ugandans had left from Bunia
21  on the 6th of May, if I recall correctly, and some people told us that

22 some of the Ugandan forces were still there in situ, and the victims and

23  witnesses of those attacks apparently went with them. They accompanied
24  the Ugandans.

25 Q. As concerns the attack on Bunia of the 6th of March, 2003, do you
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1

have a number of victims? Were you able to create a list?

A. Well, as to the exact number, I think about 150, but I'm really
not able to remember offhand because we've conducted so many
investigations that I can't remember all of the figures.

Q. Did you have the opportunity to meet with the political and
military leaders of the Lendu and Ngiti militias during that period of
time?

A. During the month of April, there were meetings with the CPIs, as
they were called, the Ituri Pacification Committees, and there were
different stakeholders present, both political and military, present at
those meetings to discuss pacification with MONUC and also with the
participation of the Ugandan commanders, Kale Kayihura, for example, who
was in charge of the Ugandan forces at the time.

We took the opportunity of those meetings to try to meet with

certain chiefs, but since we were to leave on the 6th, because I think I
only had one day, the meetings were to commence on the 4th, and when we
undertook our Mandro and Bogoro investigations, I took the opportunity to
see Mr. Mathieu Ngudjolo. If you will, the political representative -
that's what we called him at the time, but sometimes it's difficult to
distinguish between who was military, who was political, because there
were many changes - Mr. Ndjabu, I met with him much later, perhaps when
we were there in June, although I cannot remember the date very clearly,
we met in Kpandroma, and at that time we talked, not in too many details,
but we did talk about Bogoro and Mandro.

Q. I'd like to come back, first of all, to the talk that you had
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with Mr. Ngudjolo, and then we'll move on to the interview that you
mention that you had with Mr. Ndjabu.

Could you please tell us at which time and where you met with
Mr. Ngudjolo.

A. 1think that it must have been the 4th when we met, because the
CPI had just commenced its work on that day, on the 4th, and I think it
must have been the day afterwards. And the meetings were being held in a
house behind what we called the Greek centre, Hellenique centre. And it
must have finished at about 5.30 or 6.00 p.m., and it was at that point

when I met with Mr. Ngudjolo. I asked him if we could talk and he was
very open. He said that it would be better for me to go where he was. I
don't know if it was his office or where he was living. And I went to go
and see him later on the same day, and we discussed, above all, the
attacks of Bogoro and Mandro.

Q. Madam Witness, I'd like to go back to one item. You said that
you went to his office. Was he alone in his office, or were there other
people present when you met with Mr. Ngudjolo?

A. When I say "office," it was an office/house, because the Lendus
were not always there. So it was more or less in a house.

At the door there were some armed soldiers, but I think that when
we had our talk, we were alone.

Q. You just said that you discussed Bogoro and Mandro. What were
the topics that were raised relating to these two attacks?

A. First of all, Mr. Ngudjolo accepted -- well, first of all, he

said that it was he who had organised those two attacks for strategic
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reasons. And he essentially repeated what Commander Dark had said. In
other words, that the Lendu villages around Bogoro had been bombarded
from sometime prior by the UPC and that there was also a military camp in
Mandro which needed to be unseated for the very same reasons, to protect
the Lendu villages. However, when I asked the question, "Why did you
also need to kill civilians," Mr. Ngudjolo answered that there were no
civilians among the Hema because they were all armed, including women and
children.

Q. And in which language did you conduct that interview?

A. It was in French.

Q. And did Mr. Ngudjolo speak French comfortably?

A. Yes.

Q. When you had that meeting with Mr. Ngudjolo, how did you know who
he was and what his role was?

A. Colleagues from political affairs had told me that he represented
the Hema and that he was the Chief of Staff of the FNI, and that up until
then I did not know Mr. Ngudjolo.

Q. TI'djustlike to come back to one point. You have just said that
he represented the Hema.

A. No, no. Excuse me. No, I'm sorry. The Lendu, obviously.

Q. And when did your colleagues from political affairs give you the
rank of Mr. Ngudjolo?

A. I can quite simply not remember, but I'm guessing it was in early
April, because when we arrived on the 24th of March, there were very few

people, and gradually MONUC was starting its political office, so I'm
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guessing it would be during that period, roughly in April when we were
2 discussing the issue of who was taking part in that pacification

3 committee.

4 THE INTERPRETER: "The commission," corrects the interpreter.

5 MS. DARQUES-LANE: (Interpretation) One moment, with your leave.
6 (Prosecution counsel confer)

7 MS. DARQUES-LANE: (Interpretation)

8 Q. A moment ago you talked about an interview that you had with

9 Mr. Ndjabu. Could you please tell us when you met with Mr. Ndjabu and
10 what was said between you and him.

11 A. Tdonot recall the exact date very clearly, but I think that it

12 was in the month of June. It could even have been later. Ireally do

13 not remember the date very well. We had the opportunity to go to

14 Kpandroma. The idea was to look at the overall situation, and then

15 perhaps we had also received information about violations there, but I'm
16  really not sure on that. What I do know is that I met Mr. Ndjabu, and

17 Mr. Ndjabu insisted that he was the political representative of the FNI,

18 butI don't remember going into details. I know that we did talk about

19 Bogoro and Mandro, but he did not recognise the facts. He said that he
20 was the political representative, and he was against the killing of

21  civilians.

22 Q. Did you ever meet with Mr. Katanga?

23 A. Idid not meet with Mr. Katanga during those interviews. In

24  fact, when we were in Bunia, the Ituri Pacification Commission, of which

25 Iwas a member because we were interviewing victims, I did not hear of
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him. I think that it was when we were in Bogoro and that he was there
that we were able to have that conversation.

I saw in 2005 in prison in Kinshasa, because it was then some
time since he had been arrested, him, Mr. Ndjabu, and six or seven other
people, and we wanted to see how they were being treated. And we had
quite a short discussion concerning the conditions of detention.

MS. DARQUES-LANE: (Interpretation) Mr. Presiding Judge, at this
stage the Prosecution would like to present the three reports to the
witness. We have received objections from the Defence. However, we
would like to submit these three reports to the witness with the aim of
having the documents authenticated, not to go into the content of the

documents, but also to find out whether the witness recognises them, can
tell us who were the authors, and so on. And after that we can have a
debate either now or after cross-examination whether these reports will
be included in evidence.

PRESIDING JUDGE COTTE: (Interpretation) That seems to be a wise
way of proceeding, Prosecutor. You can continue with questions
concerning the origin of those reports. Please go ahead.

MS. DARQUES-LANE: (Interpretation) I will give the numbers of
those reports, because I think that we all have them in electronic
format. These are DRC-OTP-0129-0267.

Q. That is the third of the three documents, Madam Witness that we
gave you.
A. Which one are we beginning with?

Q. The last of the three documents; that is, the document from the
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Security Council.
Next, the second document, is DRC-OTP-0152-0286. And the third
is 0202-0785.

~ W N

MS. DARQUES-LANE: (Interpretation) Usher, could you please put
those documents into the right order, because, unfortunately, we've put
them in the wrong order in that set.

PRESIDING JUDGE COTTE: (Interpretation) So 2 -- 0267, 0286, and

then 0785, if I've understood correctly.

O o NN o Q1

MS. DARQUES-LANE: (Interpretation) Yes.

10 Usher, I have them in the correct order, if you like.

11 Q. Witness, could I ask you first of all to look at the document

12 from the Security Council, which is DRC-OTP-0129-0267. Do you recognise
13 this report?

14 A. Yes, I recognise it.

15 Q. Who drafted it?

16 A. Idrafted it with my colleagues from the Child Protection Unit

17 who, in particular, drafted the section concerning children associated

18 with armed forces. And also, the part on political analysis was reviewed
19 by my colleagues from political affairs. As this was quite a substantial
20 report, the draft received a lot of comments from the office the

21  Secretary-General, from the Special Representative of the

22 Secretary-General. On the other hand, nothing was censored, and the

23 report was merely edited in New York before being presented to the

24 Security Council.

25 Q. When was it presented to the Security Council?
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1 A. Isee that it was in 2004.

2 Q. When was it drafted?

3 A. It was drafted over a three-month period, because we had to

4 review not only the investigations we had made but also the other
incidents that we had not investigated ourselves because we were not even
in the field. But the objective was to come up with a kind of map of
everything that had happened, to be as impartial as possible, and that is

why we also included the other incidents which were investigated by other

O o NN o Q1

organisations, and so -- okay. It was drafted over November, December.
10 I remember that at Christmas I was in Bunia, for example, to finalise

11  some of the points, and it was finalised at the end -- well, it took

12 quite a lot of time afterwards with the United Nations and so it was

13 finalised in February or March, I think, but after that there was a whole
14  process of drafting within the mission and also the editing process in

15 New York.

16 Q. Who supervised the drafting, and who supervised the editing?

17 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé.

18 MR. FOFE: (Interpretation) Excuse me, Presiding Judge.

19 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé, go
20 ahead.

21 MR. FOFE: (Interpretation) I apologise for intervening at this

22 stage, but here the Prosecutor is already getting into the detail. We
23  had raised objections with regard to these reports. I do not know what
24  the opinion of my learned friends on the other Defence team is, but I

25  think that the issue here does not concern the author of this report. I
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1 do not believe that we contest who was the author of the report. I think
that that is not where the issue lies. The issue concerns the content of

these reports and other aspects.

B~ W N

I thought that the Prosecutor was simply going to present these
documents to the witness so that she could recognise whether she was the
author of the reports and whether she wants these documents admitted into
evidence. In that case, the Chamber could give the Defence teams the

opportunity to present their objections.

O o NN o Q1

Thank you, Presiding Judge Cotte.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11  Professor Fofé.

12 Madam Prosecutor a moment ago led us to leave that the issue of

13 whether these documents are to be admitted into evidence could be

14  considered after the cross-examination. At the stage we are at now, it

15 does not seem to us that she has touched upon the content of the

16 document. She is asking the witness about the conditions under which it
17 was drafted, which is not irrelevant to the Chamber.

18 No doubt we would agree, as the witness -- agree to admit these

19 documents, as the witness has said, although the word "admit "perhaps is
20 apoorly chosen word, but no doubt we have heard that the witness was the
21 author of the report. Perhaps the conditions of the drafting of the

22 document, the degree of supervision to which the document was submitted
23  is of relevance. We will see so. We will see whether this is the case,

24  is of relevance to the impartiality of the document or not. We will then

25 be asked to decide upon. We will then ask to decide whether this
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1 document should be admitted into evidence and given an EVD number.
2 Professor Fofé, we have understood what you have said.
3 Prosecutor, please be cautious. Please only ask questions
4  concerning the origin of the document. Madam Prosecutor.
MS. DARQUES-LANE: (Interpretation) I would like to reassure my
learned friend, my questions only aim to establish the link between the
witness and the report only to authenticate these reports.

Q. So my last question concerning this report was: Who supervised

O o NN o Q1

the drafting of this report and its editing?

10 A. There wasn't really any supervision. We were the people who knew
11  the infringements the best because we were the people who were in the
12 field. We went to investigate the situation in Ituri nine times. Once

13  the report was drafted, then the head of human rights and the head of the
14  Child Protection Unit, as well as the head of political affairs reviewed

15 the report and made comments and proposed changes.

16 Q. And so the sources of this report were yourself and the results

17  of your investigations, as well as the various people who conducted the
18 investigations in Ituri; is that correct?

19 A. That is correct, except with regard to the incidents that we did

20 notinvestigate but which had been investigated by other institutions and
21  which we drew material on from other reports. In those cases we

22 specified that we had not conducted the investigations but that this was
23  the result of investigations from other NGOs, NGOs X and Y.

24 Q. Now I would ask you to take the other two documents. Let's look
25 at the document DRC-OTP-0152-0286. Do you have it before you?
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Yes.

Do you recognise this report?
Yes.

Who drafted it?
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I drafted it, except the part concerning child protection, which

was drafted by my colleague who accompanied us during those

investigations.

Q. On page 3, your name is written at the bottom. Was that to show

that that was your signature or to indicate your approval, your approval

of the text?

A. No. Infact, this is a United Nations procedure. This document

is called "code cable." That is a confidential way of sending United

Nations field reports to New York or to other offices, and, in fact, I

also drafted the three pages of summary. In other words, the report is

accompanied by a summary which is in the code cable, and normally you put

the name of the person who has drafted the code cable part. That does

not necessarily mean that the accompanying report, the report

accompanying that document, was drafted by the same person.

Q. And in that case, was it you who drafted the whole of this report

or not?

A. Idrafted it except for the part concerning children and armed

forces.

Q. There is a date on this report, the 20th of June, 2003. Is that

the date on which you drafted this report, or is it the date on which you

sent it? Can you clarify that for us, please?
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1 A. This is the date on which this report was sent.

2 Q. When was it drafted?

3 A. The report was drafted on return from Ituri. As]I said, there

4 was an initial preliminary report produced as quickly as possible,

perhaps within ten days, two weeks, and then once all of the cases had
been documented in computer form on that Excel document, then the final

report was, no doubt, drafted in the month of May. I do not remember the

exact date.

O o NN o Q1

Q. When you say within ten days, do you mean within ten days after
10  the end of your mission, your mission of March/April 2003; is that

11 correct?

12 A. Absolutely. That is correct.

13 Q. So there was an initial report, a preliminary report, which was

14 drafted as quickly as possible?

15 A. Yes.

16 Q. And then you produced this kind of report?

17 A. Thatis correct.

18 Q. And the sources of that report are, indeed, the members of the

19 investigating unit?

20 A. It was the people who were involved in that investigation. Not

21  just the members of the Special Investigation Unit but also my colleagues
22 from child protection, also my colleagues from the Office of the High

23 Commissioner for Human Rights, but also our police colleagues who were
24 with us. Everybody documented all of this in the same way. Everything

25 was put into Excel, and after that there was analysis was done. In fact,
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1 Talso had the questionnaires that we had used to get as much detail as
possible.

Q. Witness, I could ask you to take the final report which has

~ W N

number 0202-0785.
A. It's all right. It's all right. I have this report.
Q. Do you know this report?
A. There are parts of this report that I do not remember having

drafted. However, the writing at the top is my writing. Is this the

O o NN o Q1

preliminary report? Really -- perhaps this is the preliminary report,

10 because I really don't remember whether this is the preliminary report,
11 but the writing at the top is my writing.

12 Q. Very well. Can you just tell us what CIVPOL means.

13 A. CIVPOL is the United Nations police. It stands for "Civil

14  Police."

15 Q. Witness, do you need a little more time to familiarise yourself

16  with this document?

17 A. Really, certain parts of it relating to the deep underlying

18 causes I did not draft, but as we worked with the political department,
19  perhaps this is a part which they had already drafted and which we used.
20 Idon't consider this to be the report on Bogoro and Mandro, not the

21 final report.

22 MS. DARQUES-LANE: (Interpretation) Presiding Judge, Judges, I
23  think that I will leave the questions concerning the identification of

24  these documents at this point. So perhaps we should now discuss the

25 admissibility of these documents, unless the Chamber would prefer that we
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1 discuss this after the cross-examination.

2 PRESIDING JUDGE COTTE: (Interpretation) Simply so that we are

3 all fully informed, taking into account everything that the witness has

4 just given us by way of information in response to the questions you have
asked her, what are the motives that are leading you or would lead you at
the end of cross-examination to ask for the admission of these reports

5
6
7 into evidence? Can you give us some explanation in that regard, please,
8 Prosecutor?

9

(Trial Chamber confer)

10 PRESIDING JUDGE COTTE: (Interpretation)
11 Please go ahead.
12 MS. DARQUES-LANE: (Interpretation) What has moved the

13 Prosecution to ask for the admission of these documents is that these are
14 documents which are reliable, documents that give us much broader detail
15  concerning the mission carried out by the witness and the unit to which

16  she belonged. The matter or the objection raised by the Defence does not
17  relate to a lack of relevance of these reports, but, rather, to their

18  prejudicial or non-prejudicial effect.

19 PRESIDING JUDGE COTTE: (Interpretation) Well, Madam Prosecutor,
20 what you are proposing, because, in fact, it was you yourself who

21  proposed this, was that we should postpone the issue of deciding whether
22 these three reports or any one of them can be or should be admitted after
23  the cross-examination. We will see at that point what the situation is

24  looking like.

25 You -- do you consider that you have any other questions to ask

Monday, 06 December 2010 Case No. ICC-01/04-01/07



ICC-01/04-01/07-T-228-ENG ET WT 06-12-2010 63/86 RM T

Evidentiary Matters (Open Session) Page 63

1 the witness in the immediate term? All right. Then you can continue
your questioning, and we will postpone this matter until after the

conclusion of the examination and cross-examination.

~ W N

One moment. We'll give the floor to the witness first.

THE WITNESS: (Interpretation) Now Isee. This is not a report
that I drafted, because this is really language that I would not make so
bold as to use. But now I remember that the officer of the civil police

who was with us did his own report, and now I see that, in fact, indeed

O o NN o Q1

he had counted how many people he himself had interviewed alone, and this
10  report, as far as I know, was not made by the human rights section, not

11 officially, anyway. In any case, there are also names that appear in

12 this document, and that was not done in the other documents.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much for
14  that clarification, Witness.

15 Madam Prosecutor, given the clarification that the witness has

16  just given, she has just indicated that this report, 0202-0785, was not a

17 document that she drafted, the Chamber would simply ask you do you still
18 want to rely on this document in any shape or form? We do not know the
19  person who drafted it, apparently. We are not particularly sure that we

20 have the exact date of this document either. So isn't it possible

21 already at this stage to sort out which of these documents you're

22  interested in?

23 Do you agree that document 0202-0785 could be withdrawn? Also

24 taking into account its content.

25 MS. DARQUES-LANE: (Interpretation) At this stage, your Honour,
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the Prosecution would not like to make a definitive decision concerning
its request to have this document, in particular, admitted or not. We

will be better placed to make a decision at the end of the

B W N

cross-examination.
PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
I give you the floor, Mr. O'Shea.
MR. O'SHEA: Mr. President, your Honours, I fully understand the

wisdom behind the proposition of my learned friend and the statement of

O o NN o Q1

you, Mr. President, that this question can be left until the end of the

10 cross-examination. I can understand that from the Court's point of view
11  that certainly makes a lot of sense, because it means that you will have

12 the most amount of information possible before you make your decision.
13 And, of course, we have had situations like that previously in these

14  proceedings where even I have suggested that we leave a question until a
15 later stage exactly for that reason, that the Court has the most amount

16  of information possible.

17 However, in this specific instance not dealing with this issue at

18 the end of examination-in-chief and leaving it until the end of

19  cross-examination causes us a little bit of inconvenience, because the

20 manner in which we conduct our cross-examination, I think because of the
21 nature of these documents and their contents, fundamentally hinges upon
22 whether they're going to be part of the evidence or not. If they are

23  going to be part of the evidence, we will approach our cross-examination
24  quite differently to if they are not part of the evidence, and for that

25 reason I would request that the question of their admissibility be
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1 determined at this stage or at least at the end of the questions of my

2 learned friend. Technically that's the appropriate time, because

3 technically as we know the general principle is that questions of

4 admissibility are dealt with at the time that their admissibility is

5 proposed, and here we're dealing with Prosecution evidence. And I'd

6 request that we stick to the technical principle on this occasion,

7  because otherwise it's going to disrupt how we deal with our

8  cross-examination.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. O'Shea.
10 Madam Prosecutor, in the short term, how is your

11 examination-in-chief going to proceed, because we do have another

12 deadline coming up which would be the end of your examination-in-chief.
13 Are there any other matters you want to address with this witness for the

14 time being?

15 (Trial Chamber confers)
16 PRESIDING JUDGE COTTE: (Interpretation) Please go ahead.
17 MS. DARQUES-LANE: (Interpretation) Your Honour, to answer your

18  question, I do have some technical questions for the witness that should
19  take at most five to ten minutes.

20 PRESIDING JUDGE COTTE: (Interpretation) All right. Ask your
21  questions, providing they don't touch on these three reports. And once
22 you have asked your questions, the representatives of the two Defence
23 teams will briefly, because they have already done this in writing, and
24 we have understood that their objections were basically founded on the

25 possible prejudice for one or the other of the accused, perhaps more for
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1

one than the other, which the admission of these reports could cause,
they will briefly give us their objections.

I'll give you the floor, Madam Prosecutor, to continue your
examination-in-chief. Thank you.

MS. DARQUES-LANE: (Interpretation) Well, these are questions
which will require some precision. I would like to ask the witness to
explain to us who certain people are, persons about whom we know only
certain abbreviations and acronymes.

Q. Madam Witness, could you please tell us what the abbreviation
SRSG stands for?

A. Special Representative of the Secretary-General.

Q. Does this person head the MONUC?

A. Yes, indeed. He is the representative of the Secretary-General
of the UN in the state where the mission is located. He is the head of
the mission.

Q. Who was this individual for the period 2002/2003?

It was Mr. Ngonga (* phon).

Could you please tell us what the acronym DDR stands for?

It stands for Demobilisation, Reintegration, and Disarmament.
Sitrep?

It stands for "situation report."

> 0 > 0 »

Who was it drafted by?
A. It was drafted by the soldiers. It was not everyone who had
access to it. Sometimes we had access, and at some point we had more

regular access to it.
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Q. You said "soldiers." Are you talking about the soldiers who were
members of MONUC, UN soldiers? Can you be more specific?

A. MONUC soldiers.
Q. So these reports were sent up to the military hierarchy of MONUC?
A. Thatis correct.
Q. What does IEMF stand for?
A. InFrench?

Q. Icould give you our interpretation if -- and see whether you
confirm. So Interim Emergency Force --

A. ARTEMIS.

PRESIDING JUDGE COTTE: (Interpretation) Please try to make a
pause of five seconds between question and answer so that stenographers
and interpreters can keep up with you.

So you may carry on. We stopped at ARTEMIS.

MS. DARQUES-LANE: (Interpretation)

Q. Do you confirm that MONUC is the UN organisation or mission in
Congo?
A. Yes.

JUDGE DIARRA: (Interpretation) Could you please repeat the
English acronym for ARTEMIS?

MS. DARQUES-LANE: (Interpretation) Yes, indeed. Interim
Emergency Multinational Force, IEMF.

JUDGE DIARRA: (Interpretation) Thank you.

MS. DARQUES-LANE: (Interpretation)

Q. G2 Branch, Military Intelligence Branch. Do you confirm that
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that's what it stands for?

A. Yes, but I don't think that's something you will find in my
reports.

Q. MILOB, does that stand for military observers? And who were
these people?

A. Yes, indeed. They were military observers who belonged to
several states that had sent military observers. They were different
from the armed forces, because they were not armed, and their mission was
to observe. They were not involved in military operations.

Q. Did they draft reports?

A. Yes, that's correct. When I talk about military sitreps, such
sitreps were drafted by the MILOBS, that is MILOBS and other soldiers
drafted such reports.

Q. And their reports were sent to the military hierarchy alone, or
were they sent to other branches of MONUC?

A. They were sent mainly to the military hierarchy, and when there
were certain specific cases or incidents, they could share them with us.

Q. (In English) Daily sitrep. (Interpretation) Daily sitrep.

A. Itis the same thing. It is the daily situation report.

Q. (In English) Weekly report. (Interpretation) Weekly report?

A. It means a report drafted every week.

Q. Who drafted it?

A. Well, it could be drafted by the soldiers. We, too, prepared
weekly reports. We prepared monthly reports. We prepared half-yearly

reports which were more analytical. And weekly and monthly reports were
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1 more factual than analytical.

2 Q. Sector 6, what does it stand for?

3 A. Well, MONUC had different sectors. I don't know whether Sector 6
4 was Kisangani or Kasai. I do not remember. It concerned -- these

5 appellations were more for the soldiers.

6 Q. Could you please explain what was a brief, a G2 Brief?

7 A. It was a presentation made on the situation in Ituri, a

8 presentation prepared by a soldier who was in charge of information

9 management.

10 MS. DARQUES-LANE: (Interpretation) Your Honours, I have no more
11  questions for this witness.

12 PRESIDING JUDGE COTTE: (Interpretation) Does that mean you
13 don't have any questions at this point, or you have questions that you

14  could put later on depending on how things turn out?

15 MS. DARQUES-LANE: (Interpretation) I have no further questions
16  for the witness at this juncture. Maybe I may -- could have some

17 questions during re-examination.

18 PRESIDING JUDGE COTTE: (Interpretation) Very well.

19 Very briefly, Mr. O'Shea. Are you the one who is supposed to

20 present the objection that the Defence team of Mr. Katanga sent to us

21 last week? After you, Professor Fofé will take the floor. Could you

22 please give us any additional information you wish to share with the

23 court.

24 MR. O'SHEA: (* Previous translation continues) ... indicate to

25 me that perhaps we should do this in the absence of the witness. For
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myself, I'm not too troubled about that, but the witness could be
released since we've only got 20 minutes left. Oh, 45 minutes.

PRESIDING JUDGE COTTE: (Interpretation) We have 45 minutes
left, because we are concluding at 7.00 p.m.

Well, I don't think the witness has an objection to going out of
the courtroom to rest for a while and so that all parties and
participants can speak more freely.

Court Usher, could you please lead out the witness. This is not
a protected witness, so we do not need to go into closed session. Please
take her to the room which is close by so that we can bring her back to
the courtroom when the need arises.

Thank you, Witness. You seem eager to leave the courtroom, even
before we give you the permission to.

(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. O'Shea.

MR. O'SHEA: Yes, your Honours. As you, Mr. President, have
rightly pointed out, the issue here relates to the prejudicial effect of
admitting these reports, and of course we are referring back to the now
well-known provision of Article 69(4) and the discretion of your Honours
not to admit evidence in the event that there is a problem with the
fairness of admitting it.

The reports in question as is reflected in the evidence of this
witness so far, and I'm sure your Honours have noticed in reading the
reports, of course make direct references to both accused and that is an

important thing to note because we're dealing here with a situation which
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could recur repeatedly in these international criminal cases because we
now have a situation where the United Nations does have these bodies or
units specifically mandated to investigate human rights violations with a
view to ending impunity, and these bodies see as part of their mandate to
support the judicial process ensuring that those who are responsible are
made to be responsible judicially as well as perhaps in other ways.

This means that before a trial takes place there is a whole
process that takes place on the field when crimes are committed or after
crimes are committed involving NGOs and, indeed, now bodies of the United
Nations. So one has to be particularly careful about this kind of
exercise, because it risks protracting the trial process into the hands
of NGOs and United Nations bodies.

The objective this witness has stated of this evidence -- of
these reports was to support the United Nations rather than a judicial
process. However, that statement by the witness surely must be completed
by statements which are clear as the light of day in the reports
themselves.

If we take, for example, the third report, under the section at
the end which says "Le proposition et suggestion," one can see the
following paragraph as one of these propositions or suggestions:

"(Interpretation) Continue with consultations on all crimes

which are committed and which continue to be committed in order to
collect against the perpetrators incriminating evidence."

(In English) And again in relation to the second report dated

June 2003, if one looks at page 26 under "Recommendations," it states
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1 under paragraph 106, the bottom subparagraph under that paragraph, it
states as a recommendation:

"As a recommendation, support initiatives to strengthen justice,

S CS I )

reconciliation, human rights, promotion, to put an end to impunity
prevailing in Ituri. In particular, assist the judiciary and local human
rights NGOs."

Now, in that context I would submit that it is plainly part of

the objective of these investigations which are carried out with the end

O o NN o Q1

product of these reports to ensure the prosecution and eventual

10 conviction of those responsible for human rights violations. This is not
11  a case where witnesses are being interviewed and in a context which has
12 no context to this judicial process.

13 One, of course, has to bear in mind that at the time of these

14 interviews the International Criminal Court is firmly in mind.

15 The -- the difficulty with this, of course, essentially

16 undermines the idea that witnesses have to give evidence live before this
17 court. This is a principle which is reflected in Rule 68 of the Rules of

18 Procedure and Evidence. Although I don't directly rely on Rule 68,

19  Rule 68 reflects that spirit, that witnesses should come to court.

20 Here what we have is a report which has been compiled on the

21 basis of a number of witness interviews which have taken place. Those
22 interviews do not have the safeguards which are present in these

23  proceedings, either during the proceedings or pre-trial when the

24  Prosecution is interviewing witnesses. So, for example, if the witness

25 has already said in evidence that they made use of military observers of
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1 Kenyan nationality to give translation in Swahili of what witnesses were

2 saying.

3 Now, I would suggest that it is a matter of common knowledge, at

4 least for this Court, that the Swahili spoken in Kenya is different to

5 the Swahili spoken in the DRC. If it's not -- if it's not a matter of

6 common knowledge, it is certainly matter of common knowledge that Kenya
7 is -- essentially its second language is English, whereas Congo, its

8 second language is French. So far as Swahili, as it is, is influenced by

9 European languages, the influence in one case is English and the

10  influence in the other case is French, and this could be problematic. We
11  would not have Kenyan translators who were not professional translators
12 in this court or in an interview which the Prosecutor conducted.

13 Also, if one looks at paragraph 40 of the first report -- sorry.

14 Forgive me.

15 Paragraph 40 of the witness's statement, not the first report.

16  Paragraph 40 of the witness's statement. One can see that the witness

17  there states in her statement:

18 "(Interpretation) I told Dark that I was there to understand

19  what had taken place. I did not use the word 'investigation."

20 (In English) Now, at least in one sense that is a

21 misrepresentation to Dark, because plainly what was going on there was an
22 investigation, an investigation partly to establish who was responsible

23  for the crimes allegedly committed.

24 Now, if an interview is conducted by the Prosecutor, the

25 Prosecutor is not going to say something like that. They're not going to
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1 say, "We're only here to understand what happened." They're going to

2 make it very plain what their purpose is.

3 So those are just examples to illustrate that the safeguards

4  which would normally be present in a judicial process or judicial

5 pre-trial process were not present at the time of the interviews of these

6 particular witnesses by this United Nations agency.

7 The other difficulty which prejudices us is the manner in which

8 these reports have been drafted, because when your Honours peruse through
9 these reports, you will see that there are virtually no footnotes at all.

10  There are a few footnotes referring to a Human Rights Watch report, and
11  there are a few explanatory footnotes, but for the main there are

12 virtually no footnotes which give us a concrete idea as to the sources of
13 the statements in these reports. That puts the Defence in great

14  difficulty with respect to the content of these reports.

15 How can that difficulty be overcome? Well, that difficulty can

16  be overcome by hearing the witness. The witness has said that she has
17  drafted these reports. The witness has now been testifying during the

18  course of this afternoon and has been given -- giving quite a lot of

19 detail, in particular in relation to the issue of her contact with the

20 two accused and what she knows about the two accused. She's given a fair
21 amount of detail. And I don't think it's any less detail than one finds

22 in the reports, in relation to the two accused at least.

23 So her evidence is the best evidence, because she can say, "Well,

24  this is what I learned or I heard." The reliability can then be later

25 determined by your Honours. But in relation to the reports themselves,
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1 insofar as something which is in the report is not repeated in the
witness box, there are serious problems with reliability and serious

problems with our ability to test the reliability or the impartiality of

B~ W N

the persons who made the statements to begin with.

So the only real purpose of putting in these reports, other than
adding things which the witness cannot speak of herself, the only real
purpose of putting in these reports, other than putting in information

which the witness has not spoken of herself in the witness box, the only

O o NN o Q1

other purpose is to corroborate herself, which, in my submission, is not
10  a proper manner for presenting evidence.

11 She's redacted the reports herself. She's here before your

12 Honours. She's speaking. So what she's says in the witness box, your
13 Honours can look in the report and see yes, it is there as well, or, no,
14  it's not there as well. So it's merely self-corroboration. And when

15 it's not -- when it's in the report but it's not in what says in the

16  witness box, then, as I say, there are serious problems of reliability

17 which we, the Defence, cannot surmount because there is absolutely -- I
18 can't say absolutely but virtually no proper footnoting and sourcing of
19  the information in these reports.

20 And -- and finally, if I can just say that many of the statements

21 in the reports are of a general nature which are really impossible to

22 confront.

23 Thank you.
24 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. O'Shea.
25 Professor Fofé, you have the floor.
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1 MR. FOFE: (Interpretation) Thank you, your Honour.

2 To the arguments which have just been developed by Mr. O'Shea, I
3 would like to add the following: First of all, I would like to return to

4  the major prejudice that the admission of these reports could cause to

5 Mathieu Ngudjolo, a prejudice which is far higher than the probable

6 probative value of this report.

7 We know why the Prosecutor would like these reports to be

8 admitted into evidence. In these reports, there are alleged admission of
9 certain facts by Mathieu Ngudjolo.

10 I can tell you right here and now, your Honour, that

11  Mathieu Ngudjolo has never met this lady, never.

12 The second point I would like to raise --

13 JUDGE DIARRA: (Interpretation) Have we started the

14 cross-examination, because I am a bit lost.

15 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofé is

16  trying to demonstrate the prejudice that could be caused to

17 Mathieu Ngudjolo, and he is only hinting at it.

18 You can proceed, Professor Fofé.

19 MR. FOFE: (Interpretation) The second argument I would like to
20 raise is that this witness is coming to give evidence as a witness of

21 fact and not an expert witness. Your Honours, you know that the manner
22 of cross-examination of a witness varies depending on whether we are
23  dealing with an expert witness or a witness of fact.

24 The witness has just given oral evidence on what she knows about
25 the attack on Bogoro on the 24th of February, 2003, in answer to the
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questions put to her by the Prosecutor. I think that to be fair, it is
important that we stop with the testimony here in the courtroom. That
will enable us in our cross-examination to limit our questions to what
has been said before this Chamber, because if these reports are admitted
into evidence, we should therefore be obliged to get into details in
order to cover all of the different elements covered in those reports.

The third argument that I should like to advance is as follows:
Perhaps Madam Prosecutor would like the Chamber to have further
contextual information surrounding the Bogoro attack, but if my memory

serves me correctly, the Chamber has already stated that they have enough
information about contextual elements surrounding that attack, and I have
references that I could give you. Just by way of information, I could
refer you to transcript 187, the audience of the 14th of September, 2010,
page 33 to 35, testimony by Witness P-0002. I could also mention
transcript 196, page 34, testimony by Witness P-0012.

In any event, if we look at the content of these reports, we see
that there is nothing new provided here concerning the context. They
contain contextual elements of which the Chamber is already aware and
which other witnesses have already contributed here before the Court
during their testimony.

The fourth element that I should like to underscore, and here I
come back to a methodological matter, is as follows: Your Honours, the
Defence cannot know the identities of the people providing the
information to Witness 0317. As you know, your Honours, a source could

be valid only if clearly identified and designated so that the adversary,
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1 and in this case this means the Defence, would be able to determine the
reliability of that source. In this particular case, we have zero

information concerning the sources of the information, because the

A~ W N

sources indicated by the witness are survivors who are unidentified, or
sometimes Ugandan soldiers with no further identification provided. Such
a mass of sources cannot be considered true sources. This does not

enable us to verify any information provided from those sources.

Finally, the Defence should like to draw the Chamber's attention

O o NN o Q1

to the fact that the issue of these reports has already been discussed on

10  several occasions. We contested the admissibility of these reports

11 already in our filing 1375 on the 14th of August, 2009. In particular,

12 this challenge was on page 17, paragraphs 16 and 17 in filing 1375.

13 We also challenged these reports in our filing 1522 of the

14 12th of October, 2009, in paragraphs 9 and 10.

15 In other words, this is not a new issue, and we are surprised to

16  see the Prosecutor coming back to this today.

17 That is what I wanted to add, your Honour, to the arguments

18 already tabled by my learned colleague Mr. O'Shea.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

20 Professor Fofé.

21 Madam Prosecutor.

22 MS. DARQUES-LANE: (Interpretation) If we were to summarise the
23 arguments put forward by my learned colleagues in the Defence teams, it
24  would be down to three or four points. Firstly, the fact that admitting

25 into evidence these documents would cause prejudice which would be
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greater than the probative value of the documents themselves.
Secondly, that the information contained therein is excessive

given the information already presented to the Chamber and that the
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testimony of P-0317 is enough in itself.
I think that one of the last points raised by my learned
colleague was that the information contained cannot be verified.
According to Article 69(3) of the Statute, the Prosecution can

provide evidence relevant to the case in order to achieve a manifestation

O o NN o Q1

of the truth. Given this obligation, it is therefore up to the Chamber

10  to decide as to the relevance and admissibility of any evidence by

11  bearing in mind its probative value and any potential prejudice to the

12 fairness of the trial.

13 The Prosecution's position is clear. Firstly, the fact that the

14  witness is going to undergo a cross-examination concerning the documents
15  of which she has knowledge, of which she drafted partly or in whole, will
16  meet the challenge raised by the Defence and will provide contextual

17  information. The information that has come out in the

18 examination-in-chief and which will come out in the cross-examination

19  will enable the Chamber to evaluate the weight to be given to this

20 information given the information contained in the reports.

21 As concerns admittance into evidence of these documents, the

22 Chamber has stated that they will bear in mind the following conditions:
23 Inits -- in its decision 1665, paragraph 100, and I should just like to

24 summarise what is contained therein, the nature and origin of documentary

25 evidence, its relevance, relevance of the information contained therein,
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1 if the content of the documents is clearly understandable, if the

2 information contained in the documents relates exclusively to the

3 historical context, the reason for the initial creation of the document

4 and the addressee of that document, and here in particular the issue

5 raised by Counsel O'Shea is relevant, in other words, whether this

6 document was produced as part of a legal proceedings or whether it was a
7  purely private investigation, whether the sources of the document can be
8 verified and identified, whether it is possible to determine the method

9 employed in order to collect and deal with the information contained

10  therein, and whether there is any doubt as to the authenticity of those

11  documents.

12 As we have already expressed in writing in our motion requesting
13 leave for the admission into evidence, the bar table evidence, the

14  Chamber also laid down the principles for admission into evidence and the
15 admissibility of evidence. In other words, the relevance, the prima

16  facie relevance of the documents, probative value, the balance to be

17  struck between probative value and any potential prejudice that could be
18 caused by admission of said evidence.

19 In light of these elements, the Prosecution can respond as

20 follows: Itis clear that these documents are relevant. These documents
21  deal with the events that peppered the Ituri conflict between the years

22 2002 and 2003. They offer contextual information. They give a glimpse
23  as to the military and political stakeholders involved who were present
24  during the clashes, and above all, it offers concrete -- they offer

25 concrete information which was put down in writing at the time of the
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events concerning the attacks on Bogoro, Mandro, Bunia, Tchomia, and
others.

These documents also provide information about the potential --
those who are potentially responsible for the attack. The sources are
identifiable. The witness has mentioned them. These investigations were
undertaken by people who have field experience and who stuck to a
methodology of which the witness spoke. These were standardised
methodological procedures. The information was collected and put into
written form at the time of the events. The approach of the
investigations was a neutral one. And here again the witness also stated
this by stating that these documents have, on the one hand, information

concerning the attacks conducted by Lendu Ngiti groups, and on the other
hand, attacks conducted by Hema groups such as the UPC.

The aim of these reports was, as my colleague has pointed out,
not to be part of illegal proceedings, which I think attests to their
neutrality. Furthermore, for some of these documents we had to ask for
the confidential nature to be reclassified under Article 54(3)(e).

What is clear is that through these documents we can see that no
particular armed group was specifically targeted, and, therefore, the
Prosecution's position is that the cross-examination will enable the
Defence to question the witness on all of the issues regarding to the
compiled information, regarding the sources of the information, and, as
Professor Fofé has just mentioned, the disclosure of these documents
which took place more than one year ago, which means that the Defence has

been able to prepare its cross-examination of the witness and these
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1 documents.

2 Finally, the Prosecution should also like to recall the oral

3 decision handed down by this Chamber concerning the admissibility of 17
4  excerpts submitted via Witness P-0030, to which the Defence objected.

5 The references are transcript 176 on pages 1 to 3, lines 12 -- I think

6 that my line reference may be in doubt, but at least anyway, from pages 1
7 to3.

8 The Chamber at that juncture admitted the excerpts, underscoring

9 the relevance of the information which confirmed the existence of an

10  armed conflict at the time of the Bogoro attack and underscore the

11  distinction between testimony and statements made outside of a legal

12 proceedings context. It furthermore recalled that through a

13 cross-examination it would be possible to shed light on the information
14  provided by the sources, as well as by applying that decision. In this

15 case, a cross-examination will enable the Defense to question the witness
16  on who drafted these reports, how they were drafted, how the

17  investigations were supervised, and how all of this had been put into

18  writing. This would enable the Chamber to assess the weight to be given
19  to the information contained in these reports.

20 Thank you.

21 PRESIDING JUDGE COTTE: (Interpretation) Counsel O'Shea.

22 MR. O'SHEA: Thank you, Mr. President. There's a question of

23  equity that comes into play here. My learned friend refers to the

24  ability of the Defence to cross-examine this witness on these reports,

25 but that, in the circumstances, is not a realistic remedy.
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The first report, which we can say is the most polished and
elaborate report, the one which was presented to the Security Council,
consists of 40 -- 46 pages, I think. And as I've indicated, 46 pages
without referencing for the main part. Without sourcing, let me put it
that way.

The witness has stated in the witness box that the written notes
which were taken have been destroyed, that information was transmitted
into an Excel document, and that this formed the basis of what we have.

Mr. Hooper has requested any notes. We haven't received

anything. We can assume that at least anything that was on paper has, as
the witness stated, been destroyed.
The witness herself has already demonstrated during the course of
these proceedings that her -- her recollection in relation to the exact
elements contained in the report is not necessarily that -- that firm
that she's going to be able to -- to go into specifics.
The Defence has 60 per cent, theoretically less in our case,
60 per cent of the time of the Prosecution in examination-in-chief to
cross-examine. We can't realistically or possibly go through all the
assertions in this report and ask this witness -- take the assertion at
paragraph 147.

"Mr. Witness, from which witnesses was this information
obtained? What were the names of those witnesses? Who took the
interview?" et cetera. We couldn't possibly go through that process,
because we would undermine the expediency of these proceedings. And it

would on the face of it have be a useless protest to go through anyway
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1 because the witness would not be able to provide the information given

2 that the original source documents which produced this report are no

3 longer there. So cross-examination is not the answer to this problem.

4 MR. FOFE: (Interpretation) Your Honour.

5 PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Fofé.

6 MR. FOFE: (Interpretation) Very briefly. Ishould like to add

7  one thing.

8 Firstly, as concerns the final report, the witness clearly stated

9 that this report had not been drafted by her herself. So I feel that

10  there is no way forward for the third report, because it's not even the

11  witness's own work.

12 As concerns the second report, the witness mentioned that it was

13 only partially drafted by her. So the second report had been, according
14 to what she said, drafted by two people.

15 As concerns the first report, she gave us several items of

16  information about this report, and in particular, the fact that this one

17 had been nourished by observations made by other people who had suggested
18  certain changes, and I refer to page 63 of today's transcript, lines 17

19  to20.

20 In other words, all of these reports do not represent the work of

21  the witness alone, and the cross-examination questioning time is of a

22 vital importance, because admitting this report into evidence would mean
23  that we would have to greatly extend our -- the range of our questions,
24 and we're not going to have time to do that.

25 PRESIDING JUDGE COTTE: (Interpretation) One final remark,

Monday, 06 December 2010 Case No. ICC-01/04-01/07



|CC-01/04-01/07-T-228-ENG ET WT 06-12-2010 85/86 RM T

Evidentiary Matters (Open Session) Page 85
1 please, Madam Prosecutor, because then I'm going to have to give the

2 floor back to the Defence. It's nearly 7.00 p.m.

3 MS. DARQUES-LANE: (Interpretation) I shall be brief. Very

4  simply, for the Chamber we should like to draw your attention to the fact
5 that Witness 0046, Madam Peduto, her testimony had been admitted into
6 evidence by Trial Chamber I without any legal discussion on that. The

7 report was admitted.

8 My second point is as follows: In jurisprudence from the -- from

9 ICTY, NGO reports were deemed admissible and this is established case
10 law.

11 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

12 Madam Prosecutor.

13 Counsel O'Shea.

14 MR. O'SHEA: Well, I wasn't going to have to speak again, but

15  since jurisprudence has been mentioned, I'll refer to the International

16  Court of Justice case involving Uganda, I think it was, where the

17 International Court of Justice did not rely on a MONUC report on -- on
18 the basis that it was impossible to verify the impartiality of the

19 resources. And I can also refer to Hadzihasanovic before the ICTY, where
20 asimilar point was made at paragraph 303.

21 I wasn't going to refer to that jurisprudence, but I'm obliged to

22 in the light of my learned friend's last comment.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

24 Professor Fofé? No?

25 Very well. We will discuss this at 9.00 tomorrow morning, and we
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1 shall suspend, or, shall I say, adjourn today's hearing. So give us just

2 acouple of moments so that we can tidy up. We do not have any complex
3 security measures to respect, and we need all of our pieces of paper.

4 Thank you very much to all of those who have assisted us in

5 today's hearing, and we rise until tomorrow morning.

6 The hearing ends at 6.56 p.m.

7 CORRECTION REPORT

8 The following correction has been implemented into the transcript.

9 *On page 6, line 22 and pagell lines 22 and 24: “UNHCR" has been corrected by
10 “OHCHR”.
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