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(Open session at 9.15 a.m.)

THE COURT OFFICER: We are in open session, your Honours.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you, court
officer.

WITNESS: DRC-OTP-P-0012 (On former oath)

(The witness answers through interpreter)

PRESIDING JUDGE COTTE: (Interpretation) Good morning, Witness.

THE WITNESS: Good morning.

PRESIDING JUDGE COTTE: (Interpretation) Here we are again this
morning. Before handing over to Professor Fofé, the Chamber would like to recall
that -- and we will not discuss this issue, but with our conversations yesterday about
the issue of photographers with witnesses 320 and 268.

MR FOFE: (Interpretation) Thank you very much, your Honour.
Your Honours, good morning.

QUESTIONED BY MR FOFE: (Continuing)

Q. Good morning, Witness.

A.  Good morning.

Q.  We shall continue with our interview today and attempt to finish today.
We shall not forget to maintain a brief pause between questions and answers and
vice-versa.

Witness, I should like to start today by showing you an exhibit with the
leave of the Presiding Judge and with the assistance of the court officer. It is a public
item, DRC-OTP-0106-0163.

PRESIDING JUDGE COTTE: (Interpretation) Is it also possible for
the witness to have a paper version of this document? Could he please have the
document both on the screen and in paper version, if it's not too voluminous?

Thank you very much.
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MR FOFE: (Interpretation) Yes, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Do the accused have

the document on the screen? Isee Mr Ngudjolo does. Mr Katanga, please let me

see. Yes, Isee that you do. The witness does. Over to you, Professor.

Q.
A.

Q.

MR FOFE: (Interpretation) Thank you, your Honour.
Witness, do you recognise this document?
Yes.

As we can see, this document is entitled "RCD Political Section", written

on 20 January 2003 in Kampala, addressed to the leader of the RCD-Goma in Goma

and has as it's objective an alliance with the RCD-Goma, and on page 2 the document

is signed for the political section on a temporary basis of the RCD-K/ML by

Dr Faustin Ndekesiri. Let me pronounce this better: Dr Faustin Ndekesiri,

coordinator spokesperson.

The first question I should like to ask you, Witness, is the following.

After the fall of Lompondo and the RCD-K/ML in Bunia on 9 August 2002, Mbusa

Nyamwisi was still challenged within his own movement, the RCD-K/ML, is that so?

A.

Q.

> O » 0O » 0O

No, I don't think so.

Do you know Mr Faustin Ndekesiri?

Yes, he is a friend of mine.

Which ethnicity is he?

He is Nande.

He is, therefore, of the same ethnicity as Mbusa Nyamwisi?
Yes.

On the first page, in paragraphs 1 and 2 of this document, we can see

paragraph 2 which continues onto page 2 says the following, and I shall read quickly
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given that you have the document in front of you:

"Your Excellency, Mr President, with this letter we should like to
arrange a meeting - an alliance - with you of a political, military, economic and
financial and socio-cultural nature with your movement in order to enable us to
deliver on our objectives as previously stated when we took up arms; notably, to free
the Congolese people from any form of dictatorship. Indeed, as you can see in our
annexed political declaration, we have already announced the destitution of
Mr Mbusa and his team from the RCD-K/ML."

End of citation. I shall stop there. Witness, were you a witness to that
deposement of Mr Mbusa?

A.  Ithink that the question is incomplete, from my point of view, because it
would be better to make a distinction between the people who wrote the letter and
the people of Mbusa Nyamwisi. That's my first point. How did they come to write
this letter? And there I'm -- from there I might be able to answer such a question.

Q.  You have no doubt understood that I'm trying to save time, so I think it
would be better if you quite simply answer my question.

A.  Counsel, if I answer this question, there will -- there will be no effect. If
I say, "No, I did not participate," you can see that this would not be helpful, but was
there really a deposement? That is the question that surely needs to follow.

Q. Inthat case I think that you can approach the question in the way that
you feel is most effective, but please always remembering to remain brief in your
answer.

A. Aswe already know, Mbusa and Wamba had already separated. They
went before going to Kampala, including Ndekesiri who saw himself as the real, true

representative of the movement, and so it was in this capacity as spokesperson for
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Wamba Dia Wamba that he wrote this letter to Mbusa. It is not as if the
KML -- RCD-K/ML people of Mbusa wanted him to be deposed, but it was more the
case that -- that it was on behalf of Wamba Dia Wamba that this letter had been
written by Ndekesiri.

Q. Thank you very much.  On page 2, and there is a paragraph that I
would like to quote the letter:

"Mr Mbusa Nyamwisi, who wanted to be clever, abusing the agreement
to seek peace, had met with the representatives of our country, the RDC, which had
individually declared Beni as the territory of Beni-Lubero, the government of
Kinshasa, and we presume with the complicity of the latter. ~ All of this military
arsenal, human resources and material resources needed to be accounted for, which
came to Beni from Kinshasa."

My question, Witness, is in January 2003 Mbusa Nyamwisi had become
or had not become an ally of the Kinshasa government?

A.  Yes, he was.
Q. Ithank you very much.

Mr President, we know that this document, if I'm not mistaken, has
already been assigned an EVD number by the Katanga team, so I am wondering
whether we would need to have an EVD number assigned for our team or not.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, would it
be necessary?

No, I'm told that that is not the case. So the document has been
assigned an EVD number and is an EVD document, in fact, so that's fine. That's the
most important thing.

MR FOFE: (Interpretation) For the purposes of the transcript, we are
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talking here about document EVD-D02-00068.

Q. Mr Witness, we note that most of the documents that can be ascribed to
the Ituri political/military movements were drafted in Kampala, in Uganda. Many a
meeting of political and military actors in Ituri with the Ugandan authorities were
held, notably, in the presence of President Museveni himself, and these were held in
Uganda. Now, my question is as follows: Were it the Iturian political and military
actors or players who requested for these meetings to be held in the presence of the
Ugandan authorities, or was it President Museveni himself who requested of these
Iturian political and military actors or players that he go and see them -- or that they
go and see him, correction - in Uganda?

A.  Professor, I think we should understand that virtually all of the
political/military movement who -- movements that were active in Ituri had been set
up by Uganda. Uganda was behind it, behind all of them. And those who were in
charge there had been placed there either by Uganda or they were under Ugandans'
protection. And as soon as a conflict of interest arose between those in charge, then
they could only go and solve that problem in Uganda. MONUC could not solve
those issues because MONUC had not set up a political/military party, but those who
had could do so.

Another reason is that we had asked Uganda to facilitate pacification
within the Ituri region. Uganda was occupying the territory as a foreign nation and
I believe that it was of its responsibility to manage the territory and make sure that no
crimes occurred there. It was its responsibility. Uganda also recognised the fact
that anything that happened there, in view of the fact that it was the occupying force,
was responsible as such. And this is why it was involved, Uganda was involved.

On some occasions, the political chiefs would request that they meet
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with Uganda, and sometimes it was Uganda that requested that those players or
actors go and discuss the issues that they had with them. On occasion, the president,
President Kabila, would put an issue to Museveni. Museveni would then call
together those who were in charge of the political and military groups, and he -- in
order to give the message to the president. This happened on many an occasion.

Q. Ithank you very much, Mr Witness. When the Ugandan authorities,
notably, President Museveni, invited the political and military players from Ituri to
go and see them in Uganda, could those players say no? Could they say no to the
Ugandan authorities?

A.  Yes, they could say no. They were not obliged to go. But when the
issue was serious, then those in charge thought it would be better to go and discuss it
in Uganda. However, there were some who refused, some who did not want to go,
and they were under no obligation to do so. Museveni did not have a police force
that could go and get those people who would refuse to go. They had virtually all
the telephone numbers of those players involved and they could contact them by
telephone. They had their secret services working in the Ituri region. They could
communicate with them, they could go and discuss matters with individuals who
could go there, such as Lubanga, for example, who on many an occasion refused to
leave. And some days, even when he had attacked UPDF on 6 March, for example,
Museveni said at the meeting in the morning, he said, "Well, I'm surprised because
this very morning we had a meeting with him. He was supposed to come here.
We were supposed to have a discussion. However, when I thought -- when I was
expecting him, I hear that he attacked my troops." So there are some people who
could refuse to go, indeed.

Q. Ithank you, Mr Witness. You have just made mention of the fact that
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there were some individuals who might say no, or who could say no, and you gave
the example of Thomas Lubanga who said no to President Museveni. Now, apart
from Thomas Lubanga, could you provide us with an example of another
political/military player from the Ituri region who said no to President Museveni,
who turned down an invitation from the president?

A. Tomy knowledge -- well, I do not know. Iremember that on one
occasion President Museveni said that Kahwa had gone back to Bunia and that he
had given him instructions which he had not followed, that he had followed his own
instructions. He had said to him that, upon arriving in Bunia, he should not make
any statements over the radio, that he should go home like any citizen and that he
should leave his party to do the work. But upon his arrival there, he went to present
himself to all the authorities as the new person in charge, which was a source of
problems for him. He did not respect what I had said to him.

However, if he invited him to a meeting, then he would go. On some
occasions, he would refuse. He would refuse and he said -- well, he would say, "I'm
busy in Tchomia, I have work to do here. And when I'm done, I shall come." But
generally speaking, there was no reason for him to refuse because at that moment in
time we had already understood that President Museveni was working in Kinshasa.
He was in permanent contact with the president and he would push or encourage the
leaders to join forces with Kinshasa in all those meetings that he organised.

At the outset with the forces of Mbusa or Mbesa (sic) were against
Kinshasa, but those smaller movements that came to exist subsequently, well,
President Museveni did not want to continue war, and this is how he wanted to bring
them closer to Kinshasa.

Q. Ithank you very much for the explanations, Mr Witness. However,
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I would like to read to you an excerpt from paragraph 213 of your statement to the
Prosecutor's investigators dated May to July 2005. Ijust want to read one or two
sentences, the last two sentences from that paragraph, and I quote. You were talking
here about relations and contacts in Uganda, and I quote what you said: "I should
say that we cannot say no when the Ugandan authorities call upon us. The
Ugandans would hold meetings when there was an event that was cause for concern,
for example, the deployment of soldiers from the APC."

Is that your statement, Mr Witness?

A. Yes,itis clear.

Q. And what would happen to a military/political player who said no to the
Ugandan authorities?

A.  Well, I don't know what could happen to them because as I said, with the
exception of Thomas Lubanga whom I saw refuse, I did not see any other people
refuse so I have no experience as to what might have been said. I did not see any
player being arrested in Uganda by the Ugandan authorities. And even when the
people from the UPC went to meet with Brigadier Kale Kalihura, they wanted to see
whether President Museveni had refused, but I did not see anybody arrested as such.
So I didn't see that. No, I don't see how this could have happened to somebody
because I have no experience in the matter.

Q. And in the excerpt that I have just quoted from, you give as an example
an event which might have been cause for concern to the Ugandan authorities;
notably, a deployment of APC soldiers. My question is as follows: At any given
moment in time after Lompondo was driven out of Bunia, did the APC -- or, were the
APC soldiers deployed in the Ituri region?

A.  They were still there. They were in Komanda, in Ituri.
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Q. Mr Witness, in your statement you talk about the Pacification
Commission for Ituri. Now, this commission was supposed to be set up at the
behest of the heads of state, the Congolese, Ugandan and Angolan heads of state, in
compliance with the Luanda accord dated 6 September 2002; is that correct?

A.  Yes.

Q.  Mr Witness, could you tell the Chamber why Thomas Lubanga refused
to take part in the Ituri Pacification Commission?

A. Thomas Lubanga did not refuse to take part in the IPC. The problem
was the circumstances under which the commission should function. For Lubanga,
the commission should be gathered around the UPC, which was due to organise how
the commission would be set up, and this was not really in line with the wishes of the
three presidents you mentioned who expected for this commission to be a national
affair, not an ethnic affair, and it was for this reason that the Lendus were not in
agreement to establish the IPC around Lubanga or with Lubanga at the centre.

Lubanga thought that Ituri was a country in its own right. He did not
see it as a district or a province, he saw it as a country in its own right. And
President Kabila was supposed to have dealings with him as if he was dealing with
another president from another state. So he did not think that there was anybody of
higher up in the hierarchy who would be able to organise such a commission.
Lubanga knew that were this commission to be organised by other individuals, he
would no longer be in a position of responsibility because they would divide the
power and the territory would be handed over to the government. That was not in
his interest. It was not in his interest to accept to organise such a thing in view of the
fact that he considered himself to be president of that part of the Congo.

MR FOFE: (Interpretation) I thank you, Mr Witness.
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Mr President, with your leave, might the court officer please show the
witness, the parties and participants the public documents bearing the reference
numbers DRC-D03-0001-0453. We do have a hard copy for the witness. If the
usher might assist us with this matter.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, usher. I
thank you.

MR FOFE: (Interpretation)

Q.  Mr Witness, could you please read through these documents, cast an eye
over them? These documents also have an annex, annex A.

MR MACDONALD: (Interpretation) With your leave, Mr President,
in order to speed things up somewhat, independently from the answer that the
witness might give as to whether he has seen the document or not, the Prosecution
has no objection were the Defence to wish that an EVD number be assigned this
because I do understand that this is an oral bar table motion, and we have no
objection to this. This is a peace agreement. And this would bring me to say,

Mr President, that with regard to these documents such as the Luanda, Sun City,
Lusaka agreements, et cetera, it might be that the Chamber might use its power to ask
for those documents to be tendered into evidence in order for things to be facilitated
because, of course, we have not included all of them in our list of Prosecution
documents, but in view of the fact that they are contextual documents, then the
Chamber might like to have them because these documents are accessible via the web
in general. These treaties have been filed with the United Nations, for the most part.

PRESIDING JUDGE COTTE: (Interpretation) I thank you,

Mr Prosecutor. You would have to give us a list of the documents that you have just

mentioned and that you were referring to, and I thank you for your proposal.
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MR FOFE: (Interpretation) I thank you, Mr President, and I thank
you, Mr Prosecutor, for accepting this because this is indeed a document that we have
talked about lengthily and it is important for the case.

Q. Mr Witness, you can see that we have before us the -- we have the
Luanda agreement signed by the three heads of state from the Congo, Uganda and
Angola. This is the Luanda agreement dated 6 September 2002. We are not going
to dwell lengthily on this document in view of what the Prosecution just said. We
might limit ourselves to looking at annex A. Annex A, there is a page number,
page 146, stating that the inauguration of the IPC in Bunia was due to take place on
day -- on the day of the event plus 20, or 20 days after the event, and if we calculate
then this was to be 26 September 2002.

If we move on to the next page, we note that the establishment of the
administrative authority in Ituri was due to take place 45 days after the event, and if
we calculate in terms of time, this would have been on 21 October 2002. And further
down, the beginning of the withdrawal of Ugandan troops from Bunia was due to
occur 70 days after the event, and if we calculate, this would have fallen on
15 November 2002. And lastly, the end of the withdrawal of Ugandan troops from
Bunia was due to occur 100 days after the event, which would have been on
15 December 2002.

Mr Witness, in reality, this schedule or calendar was not respected, was
it?

A. Yes, I think that this is clear.

Q.  Of course this is obvious, but it is for the purposes of the transcript.

And during that very period, including the month of September and

October 2002, and even beyond, until December 2002, and even beyond, which
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political/military movement was governing Ituri at the time?
A.  During that period of time it is true that the UPC was leading Ituri.
Q. Thank you very much.

MR FOFE: (Interpretation) Your Honour, with your leave, I believe
we can give an EVD number to this exhibit.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, if you
could.

THE COURT OFFICER: Your Honours, the document
DRC-D03-0001-0453 shall be given evidence number EVD-D03-00066 and is admitted
as a public exhibit. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, ma'am.
Professor Fofé.

MR FOFE: (Interpretation) Thank you, your Honour. With your
agreement, your Honour, if we could move on to the last document. If the court
officer could be so kind as to show the witness, the parties and the participants
another document, also public in nature, DRC-OTP-00107-0190. And we have a
hard copy for the witness.

PRESIDING JUDGE COTTE: (Interpretation) Very well. Witness,
you have the hard copy and I believe the document will also be displayed on the
screen shortly. Thereitis. Excellent. We have the document on our screens.
Now, Professor, please proceed.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Witness, before we review this document I do have a few minor
questions. Now, to the best of your knowledge, is it correct to say that the aim of the

meeting held on 9 February 2003 in Dar es-Salaam was specifically to ensure the
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participation of the armed groups in the Ituri Pacification Commission by way of
amendment to the Luanda agreement?

A.  Tomy knowledge, the meeting in Dar es-Salaam was intended to deal
with the delays with the implementation of the Ituri Pacification Commission, to
break the impasse, and the central figure in all of this was Mr Thomas Lubanga. If
Mr Thomas Lubanga had agreed to cooperate with the presidents who were there, we
wouldn't have needed the FIPL FIPI. FIPI was something that had been put in place
to serve Lubanga, but President Museveni thought that if Lubanga realised that forces
would be organised to drive him out forcibly from Bunia, he might give way and
organise the commission. Unfortunately, he did not agree with that. He refused.
And then President Kabila took the initiative of inviting the various people in charge
of FIPI in Kinshasa, no doubt to discuss ways of driving Lubanga out and organising
the commission. So the person who was blocking the process was Lubanga.

Now, since you asked the question, if it was a way of ensuring the
participation of various political/military stakeholders, I'm not so much in agreement
with that. Rather, it was a way of driving out the political/military stakeholders
from the game. They wanted we -- they wanted them to be dismissed, brushed off.
They didn't want to have to say to the presidents, "Thank you for your work. Go
away and let your friend arrange the commission." That was not desired.

Q. If we could now turn to this document that you have in front of you,
could you have a close look at this document, Witness? Are you familiar with this
document?

A. Yes, I am.

Q. And what is this document, briefly?

A.  This document has to do with the amendment to the Luanda agreement
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because the timetable that was set had -- was delayed, and the meeting that was
organised in Dar es-Salaam, President Museveni had had the opportunity to -- to
obtain a postponement for the deadline to withdraw the troops, and that is why there
was this amendment.

Q. Regarding the pacification commission, on the third page, point 4, can
you see that? The following is stated and I will quote: "The chiefs of state agreed
that the commission had to be implemented and the work of the commission was to
begin on 17 February 2003. The commission shall conclude its work by
20 March 2003, and after that time Ugandan troops shall entirely withdraw from
Ituri."

Now, even that particular timetable was not respected in actual fact; is
that not so?

A.  Yes, that timetable was not respected. I think that at that very same
date the people in charge of FIPI were in Kinshasa consulting President Kabila and
people were counting on them to serve as a counter-balance to Mr Lubanga.

Q. Now, [ don't want to dwell on this point, but at the last page we can see
that there is a timetable, a timetable that sets -- if we look at the fourth box, it speaks
of the initial work of the Ituri Pacification Commission on day J plus 15, 25 February
2003, also on 18 March 2003, and then finally, the last box, withdrawal of UPDF
troops from Bunia on day ] plus 38; namely, 20 March 2003.

This timetable was not respected now, was it?

A.  Yes, it was not respected.

MR FOFE: (Interpretation) Thank you very much, your Honour.
Could we have an EVD number allocated to this particular document?

PRESIDING JUDGE COTTE: (Interpretation) Court officer.
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THE COURT OFFICER: Your Honours, document
DRC-OTP-0107-0190 shall be given evidence number EVD-D03-00067 and is admitted
as a public exhibit. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, court
officer. Professor Fofé.

MR FOFE: (Interpretation) Thank you, your Honour.

Q.  Witness, in your testimony you also spoke of the fall of the UPC in Bunia
on 6 March 2003. You explained how you had been summoned in the morning of
6 March 2003 by President Museveni who announced to you that that very morning
6 March 2003 the UPDF troops had driven out the UPC from the town of Bunia; is
that correct?

A.  Yes.

Q. Now, at that particular time President Museveni asked you to prepare to
go and take control and administer the town of Bunia; is that correct?

A.  Yes, in order to prepare for the setting up of the Ituri Pacification
Commission.

Q.  Witness, did you state that Mr Lombeya Lotumbe was with you when
you met with President Museveni on that day, on 6 March 2003?

A. Tthinkso. Ithink he was there.

Q. Lombeya Latumbe. This gentleman, Lombeya Latumbe, what was he
doing at that particular time? What were his duties, his role?

A. Inolonger remember exactly what his role was, but I think he was an
adviser, one of the advisers to Chief Kahwa.

Q.  What ethnic group was he from?

A. Tdon'tknow. Inany event, he was not Hema. Heisnot Lendu. Heis
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from the Orientale Province. He is the nephew of the -- of Governor Lombeya, who
had been in Kisangani.

Q. Lombeya --

THE INTERPRETER: Inaudible.

A.  Yes, his nephew.

MR FOFE: (Interpretation)

Q. Topoke then?

A.  Yes.

Q.  Witness, during your testimony you also spoke of General Kale Kayihura
of the UPDF, the Ugandan army. Do you know on what date he was appointed in
Bunia?

A. No, Idon't know exactly when, but I do know -- I think it -- I think it was
in the month of January. In January he replaced the person who had been there
before, and he was in -- a political adviser of President Museveni and so, it was
thought that he could do a good job of negotiating with Lubanga from a political
point of view. That is why he had been put in place there.

Q. Now, you said that was in January. January of which year?

A, 2003.

Q.  Thatis correct; January 2003.

Now, I know that you were about to begin providing us with an
explanation, but since I'm still not entirely satisfied, I will ask my question: Now, do
you know why General Kale Kayihura had been sent to Bunia in January 2003?

A.  InJanuary 2003 General Salim Saleh had left to Bunia to meet Thomas
Lubanga and talk to him and try once again to persuade him to take part in the work

of the pacification commission, and he was booed. He was booed. He even
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received threats. There were threats that he would be arrested. And General
Kisembo Floribert was on the radio saying that the Ugandans would be driven out,
they would be arrested, and many things were said.

In Uganda they deployed General Kale Kayihura. This general was
responsible for negotiating politically with Lubanga, but he took advantage of the
situation to go in -- Kale -- you see, he speaks Rwandan. He is Ugandan, from
Ntugamon (phon), and in that area, the people in that region do speak Kirwanda, and
so he tried to contact some people within the UPC who also spoke that language to
make contact and determine how they could get rid of Lubanga. So that is how it
came to be that he met with Colonel Mbuyi Ali, who was also -- who also spoke the
language, and the person in charge of military intelligence of the UPC. And he
started to provide him with information, but the fundamental goal was in the event
that Kale Kayihura -- I beg your pardon. In the event that Lubanga did not agree to
give way, the Ugandans could drive him out by force.

At the same time, Thomas Lubanga wanted to begin once again to bring
in arms from Rwanda, and the people who had sent him for training for heavy
weaponry started to come in from Kingali. So people started to send him weapons,
not to Bunia, but to villages, small airports, and the Ugandan knew that, so they
started to prepare for the possible consequences. They began their preparations, but
they didn't know that the UPC was going to attack them directly so early.
Fortunately -- and Colonel Ali Mbuyi Ali went to explain to the general that
tomorrow there would be an attack, so they were able to take precautions. They
took all the necessary precautions, and they thought they would bring in the Lendu,
who at that time were based in Bogoro. I think that --

Q. Thank you, Witness. Now, this Colonel Ali Mbuyi Ali, you met with
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1  him at the office of the president that morning of 6 March 2003, is that not so, in the

2 office of President Museveni?

3 A.  Yes, we were surprised to see him there in the office of the president.

4  He was from the UPC. But after, when we're in the office of General Kale Kayihura,

5 hesaid to us, "This gentleman saved our lives." And since that time -- and so he

6 remained in Uganda. General Kayihura had explained to the chief that he should be

7 integrated, but he refused, and so he was sent to the group of Jerome Kakwavu.

8 Q. Thank you very much, Witness. Now, with regard to this conflict

9  between the UPC and the UPDF, without giving us too many details -- we wouldn't
10  want to have to go into private session -- now, with regard to this conflict between the

11  UPC and the UPDF, did you speak about Mr Denis Akobi?

12 A.  Yes, I spoke with him.
13 Q. And who was he?
14 A.  Akobi was in charge of the work that was being done by the ESP in

15 Bunia, and I worked with him --
16 Q. No, no, don't -- don't -- it's in your own best interest. Exactly what did

17  he do within the UPC?

18 A. He was the vice-president of the UPC.

19 Q. And what ethnic group was he from?

20 A.  Ithink he was Ngiti.

21 Q.  What did he tell you about the attack of the UPC against the UPDF?

22 A.  Well, Professor, I don't really understand exactly why, as vice-president,

23 he would be going to fight an army of another country, and you know they didn't
24 have the resources. It was really an excessive response. And he said to me, "My

25 friend, I'm very sorry about that day." He was at my home. Ihad a call on the
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telephone and there was - the news was given that tomorrow there was going to be
the attack on the UPDF. [Isaid, "Why"? And he said, "Myself, I don't understand
why. Idon't understand why, but I was told that we must attack.” So Ilearned
about this, and he said I should stay away from the attack and stay somewhere calm.
So the attack occurred without him, the vice-president, really knowing. And
according to him, Lubanga too had been informed that they had to attack.

Q.  Witness, according to your knowledge, this attack had been decided
upon by whom?

A. IthinkI've already told you that. Ibelieve I've already told you that
they received the order from Kigali. The general, General Floribert, Kisembo
Floribert, said to me, "If we manage to resist for an hour and we can fight the
Ugandans, the planes will come with reinforcements, with weapons and munitions,
and we will drive out the Ugandans from the territory." They were sure that that is
how it was going to go down. They were attacked during an hour, but there was
nothing, so they found that things were not going well and, oddly enough, they were
surprised that the Lendu/Ngiti also were attacking, and the time had gone by, so they
fled. They were awaiting a promise, a promise that was not kept, and the promise
could have only come from Rwanda, as they had promised.

Q. Witness, now, after that attack did Floribert Kisembo -- was he dismissed
from his position as Chief of Staff of the UPC and replaced by Bosco Katanga -- Bosco
Ntaganda?

A. No. Floribert Kisembo remained alone with the troops. Bosco
Ntaganda and all the staff, they had fled. They had taken the plane in Bule and they
left for Rwanda with the Ugandan rebels who were with them there. They left

to -- and went to Rwanda. But Kisembo Floribert had gone with troops towards
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Baku., Baku is the road when you want to leave Ituri to go to the Haute-Uele territory.
And that was not when it happened; he was dismissed on the 31st, during the attacks
of 31 October 2003, since he did not want to arrange for the Hema to fight against
other Hema in Tchomia. So that is how it came to be that Lubanga was dismissed.
Correction, Lubanga dismissed him.

Q. And do you know who gave that order to the UPC members to go and
attack the Hema in Tchomia and Kasenyi?

A.  We do not know exactly who gave the order, but rumours had started to
circulate among the Hema. The rumours were among other groups, not only the
Hema. There were cousins and other people that they knew who had gone there to
go and ask for contributions to go and make the attack in Tchomia.

Now, the Hema, who were with us, they reasoned that they needed to
go and call on Nestor Kamaragi, and the reason was to explain that Mr Isingoma
Gaston who had also gone there along with two other Hema people to explain what
they had heard and what was in the pipeline. But the very next day we called
Kisembo Floribert to explain that it was illogical that you could go and join in this
attack against your brothers and kill them, although Kisembo didn't know about this
attack and he didn't know what was in the pipeline. And on the day of the attack,
the day that we knew there would be an attack, that's when the attack occurred, in
the morning. And most of the people who were on the front line of the fighting
were Rwandaphones.

Some were taken hostage, some died on the spot, but all of the Hema
troops had not -- all of the -- especially southern Hema had not participated in the
attack. Because of this defeat, Mr Bosco Ntaganda had reported to us, to Lubanga

what had taken place. They weren't Hema troops that had come to help them. He
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was not aligned by Kisembo. That's how they decided to depose Kisembo Floribert.

Q.  Witness, in which interest did Bosco Ntaganda launch this attack against
the Hema in Tchomia and Kasenyi? For which interests?

A. They needed money. It was Bosco who was working in Ituri. Apart
from the orders that he received from Kigali, he also received orders from Hema
traders. It was Hema traders who gave the order to attack an Tchomia, and Tchomia
was a very important entry point and they could come through there when it came
to -- to paying customs duties. So it was absolutely vital for them to recover
Tchomia in order to give provisions to their troops. Unfortunately, that wasn't the
case.

Q.  Witness, a moment ago you mentioned flight by Bosco Ntaganda
possibly with other people towards Kigali, if I've understood correctly, and I would
like to clarify this point. ~After the fall of the UPC in Bunia, did Thomas Lubanga flee
to Kigali?

A.  Yes.

Q. How did he flee? How was he able to get away?

A. Kisembo Floribert had said that when they were going into battle in the
city and when they saw the attack by the Lendu who had come from Bogoro towards
Dele, they called Bosco Ntaganda but unfortunately the letter was already in
Iga-Barriere and did not answer. Iga-Barriere is -- is outside of Bunia, already on the
way out. And not only him, but he was escorted by Madam Lotsove, Professor Jean
Baptiste Dhetchuvi, and others. And he also took some heavy weaponry with him,
and he was already in Barriere. They were no longer in situ, and they wanted to go
to Bule and the Rwandans in Bule sent them there by plane. The plane landed and

they got in that way so that they could make it to Kigali.
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I remember when I met him in Dar es-Salaam, I saw him and he had a
lot of beard growth, and that's when I saw him in Dar es-Salaam and that's where I
heard, you know, we had to practically go into hiding in Kigali because we hadn't
been able to chase out the Ugandans.

Q.  Witness, in this escape to Kigali, was Thomas Lubanga also accompanied
by Colonel Muzora?

A.  Yes, Colonel Muzora was also there. When they all met up in Bule,
among the participants there he was surprised to see that Muzora was already there
because they had -- they thought that it was only people from the UPC. Only
Thomas Lubanga knew this person, which means that a lot of information they had
received had actually come from the rebellion. And Colonel Muzora was there.
They all met up in Bule. And Colonel Muzora was in the same aeroplane to go to
Kigali.

Just to add some information, Colonel Muzora was a colonel from the
Ugandan army who had defected. He wanted to go to Rwanda, and from Rwanda
he went to Ituri.

PRESIDING JUDGE COTTE: (Interpretation) Please, can we ask you
to speak a little slower, if you can.

THE WITNESS: Thank you.

PRESIDING JUDGE COTTE: (Interpretation) No, it's we who thank
you, sir. Professor Fofé, you may continue.

MR FOFE: (Interpretation) Thank you, your Honour.

Q. Witness, Colonel Muzora's movement is what we could call in French
PRA. The French initials P-R-A.

A.  Yes, thatis correct. I forgotten the English translation, but indeed it was
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the PRA.

Q. And who was the head of that PRA movement?

A. It was of course Colonel Muzora, but he was accused of being in cahoots
with Dr Kizza Besigye who was head of the opposition in Uganda.

Q. Thank you very much, Witness. And you have just mentioned that it
was in departing Kigali that Thomas Lubanga went to take part in the Dar es-Salaam
meeting on the -- from the 14th to the 18th of May 2003, is that not so?

THE INTERPRETER: 14th to 17th corrects the interpreter.

A.  Yes.

Q.  After that Dar es-Salaam meeting from the 14th to 17th of May 2003, did
Thomas Lubanga return to Kigali? Is that what happened?

A.  Yes.

Q.  Witness, during that meeting in Dar es-Salaam from the 14th to the 17th
of May 2003, each participating group had received a copy of the ceasefire
agreements from the 18 March 2003, is that not so?

A.  Yes.

Q. Had Thomas Lubanga read the contents of those agreements of
18 March 20037

A. Thomas Lubanga arrived late, slightly late to that meeting. And the
copy that we had been given so that we could re-read it before signing it in the
presence of the president, when he arrived he read the document and he said he
could not sign such a document.

He started to amend that document. He removed some articles, he
changed some articles, and yet the organisation had tried to fit in with his wishes to

try to create another document, a document that everybody had signed, but that
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document that was signed was not the original one that was submitted to us which
essentially covered the same items that the first document had covered of the one
from 18 March.

Q. Yes. Ishould like to ask you three very precise questions: Did Thomas
Lubanga agree to sending Congolese armed forces to Ituri?

A. No, he did not agree. But later, the Artemis forces who came, he
mobilised all of the Hema to combat that presence, the presence of Congolese soldiers
and the Artemis forces who had come to rescue the Ituri people.

Q. Was he also not in agreement with the idea of sending the Congolese
National Police forces to Ituri?

A. No, he did not agree, and that's why many people were arrested. When
they came across the police, they were arrested. There was one who had even been
cut off in Shari from the group, and I forget the name, but there was a colonel who
was a friend of mine who said my dear friend the police are getting involved over
there. He had called Tchaligonza to wonder whether he could denounce the actions
of our enemies and say we cannot cooperate with them, but later I'd heard that this
person had been liberated. In any case, all of the police officers eventually fled, they
went back by foot all of these people who had come from Kinshasa. They ran away.

Q.  One final question: Did Thomas Lubanga agree to the idea of sending
to Ituri the district commissioners appointed by the Kinshasa government?

A. No, because in the fourth meeting of the armed groups we proposed that
Kinshasa could appoint the commissioners, but not everybody went to that meeting
with MONUC in Kinshasa because everybody had been gathered in that big hotel to
amend the document, but the document had not met with agreement and so someone

was supposed to come from Kinshasa to represent Ituri.
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So everybody had signed the document, but since the document had
been amended but not in the manner in which Lubanga had wanted, then everybody
else had signed, but he did not sign it. And Jean Kazana (phon) did not want to sign
it, but when the others made comments about it he said that this could be tabled to
the MONUC, and they asked MONUC to maintain the document as they had tabled
it.

Q. Thank you very much, Witness. Do you recall the conversation that
you had in August 2003 with Thomas Lubanga, particularly as regards his
relationship with the Kinshasa government?

A.  There was the arrival of the minister of defence of the French army who
came to oversee the Artemis troops. Artemis had been sent by the European Union
to Ituri, and when we finished that meeting the minister of defence of Congo and the
minister of the interior preferred to discuss things directly with the political/military
leaders. And while they were waiting to meet with them, their minister -- it's true
that I had a conversation with Mr Thomas Lubanga about Ituri, and he had said that
I don't know why I get called into little meetings like this. They came. They called
me. There was a meeting in Dar es-Salaam. There was a meeting with MONUC.
This is not my meeting. It's important for President Kabila to make an appointment
to work -- to deal with me directly. He's the president of the country and he wanted
to be on an equal footing with the president.

And that's why it's important to realise, there was no political party
here. All of the political parties here are from the UPC. Everybody is part of the
UPC. And Idiscussed it with different people, and in Dar es-Salaam everybody said
he had the same attitude. (Indiscernible) you were a member of the UPC, but I sent

someone to go and talk to you about it and everybody took him to be a kind of leader.
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Everybody treated him that way. And he said, fairly and squarely, that he wanted
to declare an Independent Republic of Ituri and there was no way he was going to
discuss this with the others. And that was the last discussion that I had personally
with him.

Q. Thank you very much, Witness. Ihave one final issue to discuss with
you.

I was looking at the time, your Honour, and I wonder if it would be
better to take a break now, rather than to start that new issue. After that, I don't
have many more questions for the witness. Thank you, your Honour. Thank you,
Witness.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Professor Fofé. When you say not much more time, could you give us an idea?
Would that be half-an-hour? An hour?

MR FOFE: (Interpretation) I think I would need 30 minutes,
half-an-hour at the most, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Professor.
The reason I'm asking you that -- Mr Hooper?

MR HOOPER: Can I indicate I -- I think it most unlikely we're going to
reach this next witness today. That's as a result of disclosures that have just been
made to us. In fact, if the witness were to leave the Court, I can better explain
perhaps what the problem is. I welcome that, or at least -- well, I see we've about
five minutes. PerhapsI can do it now, rather than at 11.30. It won't take me long,
but best in the absence of the witness.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, we shall

move into closed session so that the witness can leave the courtroom and take this
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30-minute pause as a break.
THE WITNESS: Excuse me, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Yes, Witness.
THE WITNESS: [Ihad prepared the document that was requested
yesterday.
PRESIDING JUDGE COTTE: (Interpretation) Please hold onto it for
after the break. Thank you very much. It's true that you had that document, yes.
(Closed session at 10.55 a.m.)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Open session at 10.56 a.m.)
THE COURT OFFICER: We are in open session, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) So Mr Hooper, we
don't have a lot of time but we are ready to hear what you have to say now.
MR HOOPER: Yes. Right at the outset this morning you may recall that
Mr Macdonald was good enough to indicate that he had sent us I think this morning
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged), and from what I've been able to see purports to be a general
overview of the situation in Ituri. I think, having said that, the Chamber would
appreciate that there may very well be matters in this of relevance.

I need time to look at this document. It's like receiving another
statement. I need time to look at it, to discuss with the team and also to discuss it
with Germain Katanga most of all. The document is in English. At least for once I
have that advantage. ButI will need to go through it in a little more detail - or
someone will, in any event - with Mr Katanga so that he's fully informed, as he
should be, about what it is and any consequent steps by way of further questions for
example that I intend to take or he suggests I take will have to be considered.

I can't see that can be done today. This witness, I think, is going to
have to come back tomorrow with the possibility that he will be asked further
questions.

So that would be an undoubted invitation to you, but I'm afraid that I
can't see an alternative way. And having looked at this document, I don't think
there's any shortcuts here. I've been distracted sufficiently not to hear a lot of what's
been said this morning, because I've been trying to get up to speed with the
documents that we've been getting which have triggered other inquiries of course as
it naturally does.

Now, we've also asked the Prosecution to let us know what other

documents they might have that are connected with this witness that we haven't had.
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I'm grateful to Mr Macdonald for his efforts and his frank disclosure even at this late
stage, but it does inevitably lead to a concern that there's material here that we're not
getting. Anyway, that's the position.

I appreciate, you know, stating - as I hope realistically and reasonably I
have - that this may be a matter as I think it will be that will require attention
tomorrow. Having said that, I'd suggest that if Professor Fofé has indicated he's to
be but half-an-hour, and I think we've always learnt to have confidence in his
estimates, rather than mine, if it is half-an-hour I'd ask that we don't sit again 'til 12,
so that we can have a break and so can Germain Katanga have his break and
Mr Ngudjolo, and I will get half-an-hour with the document that's been served on us
and we will see how far we can get by 12 o'clock.

So between 12.00 and 1.00, we will finish this witness, and probably
witness -- and probably any -- I don't know what the cross position will be. Thaven't
taken that into account, in fact. I'd forgotten about that, so maybe I'll
be -- Mr President, you'll have other views as to the progress today, but at some
time I'm going to need some time.

Anyway, that was one possible compromise but it may be unrealistic
and my original idea of saying, well, give us tomorrow, we're going to need it, is
going to have to stand.

PRESIDING JUDGE COTTE: (Interpretation) The problem is that we
are having this discussion at a moment where we can't actually have it, which means
that I can't really take a look at this. I'm being told now that we cannot take this any
further and that we have to resume a discussion in half-an-hour's time.

Mr Macdonald, could we maybe talk about this?

It would seem that the administrative constraints of the Court are very
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heavy and that we have no flexibility in this regard. Court usher, what exactly can
we do then?

THE INTERPRETER: Message from the English booth: Very fast,
impossible to interpret.

PRESIDING JUDGE COTTE: (Interpretation) So we're going to have
to resume in 20-minutes' time in order for people to set up.

MR FOFE: (Interpretation) I think we need to resume at 11.30. We
shall calmly finish off our cross-examination, with our compliments, Mr President,
and then we can move onto other issues, Mr President.

PRESIDING JUDGE COTTE: (Interpretation) Mr Fofé, that's what
we're doing, but after what Mr Hooper just said I did not really grasp whether he
wanted to have tomorrow morning to do what he wanted to do or whether he
thought that he might be able to solve the new issues thrown up by disclosure from
the Prosecution today. He told me that he needed tomorrow morning. Is that the
case, yes or no?

MR HOOPER: Ihaven't had a chance to read the document or discuss
it, so we're rising -- we rise 'til 11.30, and I will understand my friend wants to
complete his cross, and we can take other matters as well. It's entirely up to the
Court.

If there is time, if I get half-an-hour to discuss the matter with Germain
Katanga, that might save some time. Realistically, I think not. I think realistically,
I am suggesting that we get as far as we can today and then come back tomorrow. It
may be five minutes tomorrow, it may be half-an-hour tomorrow with this witness.

I can't see it being longer than that.

PRESIDING JUDGE COTTE: (Interpretation) So we shall reconvene
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at 11.35 after half-an-hour pause, and Professor Fofé will bring his cross-examination
to aclose. If Mr Hooper needs a further half-an-hour in order to discuss matters
with his client, he can do so. And if it is then possible to conclude any new
questions that might rise out of the fresh disclosure from the Prosecution, then we
shall do that today, but we shall see all of this at after the end of the
cross-examination by Professor Fofé.

Of course, we do have the possibility of bringing in Witness 219 today
for a moment, at least in regard of -- regard to the protective measures, but we will
see that at a later stage.

Court is suspended for the time being.

(Recess taken at 11.05 a.m.)

(Upon resuming at 11.39 a.m.)

(Closed session)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Open session at 11.40 a.m.)

THE COURT OFFICER: We are in open session, your Honours.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, thank
you.

Mr Witness, here we are again in order to proceed with the
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cross-examination conducted by Professor Fofe.

Professor Fofé, at the end of the first part of the hearing, I hope that this
did not -- you were not -- you did not lose your concentration as a result. We would
like to make the most of this opportunity to thank you and to thank the other
members of the Defence team for Mathieu Ngudjolo. We would like to thank you
for having restructured your cross-examination in record time, under the conditions
that we mentioned yesterday, and we appreciate that very much. Over to you.

MR FOFE: (Interpretation) Ithank you very much, Mr President.

Mr President, might we commence by receiving from the witness the document that
he kindly drafted for us?

PRESIDING JUDGE COTTE: (Interpretation) Yes, indeed.

Professor Fofé, could you please remind us of the sketch that the witness said he
might furnish us with and mentioned yesterday afternoon. Could you please, usher,
go and get the document from the witness and remind us of the contents thereof.

MR FOFE: (Interpretation) Yes, indeed, Mr President. The witness
yesterday made mention of the airports in the Ituri region and, at the same time,
promised to us that he would provide us with a sketch showing the various locations
of those airports throughout the Ituri region and this is what it's all about.

PRESIDING JUDGE COTTE: (Interpretation) I thank you, court
officer.

Professor Fofé, the witness has made a sketch. We do not know
whether it is very precise, but it is very well documented, I can see that, and I think
that you might want to put a number of questions to him on the subject on the basis
of this sketch.

Usher, could you please give the sketch to Professor Fofé.
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MR FOFE: (Interpretation) Might you give us a moment to examine
the sketch, Mr President?

PRESIDING JUDGE COTTE: (Interpretation) Of course. It goes
without saying, Professor Fofé, that the document might then be placed on the
projector so that the parties and participants can make the most of the work
accomplished yesterday evening by our witness.

MR FOFE: (Interpretation) MTr President, to gain time, whilst the
members of my team are looking at the sketch I shall continue.

PRESIDING JUDGE COTTE: (Interpretation) Yes, of course. If you
can just tell us whether the sketch is deemed confidential, or not. Otherwise, yes, I
think you can carry on.

MR MACDONALD: (Interpretation) Might we also look at the
sketch before it is distributed to the various Defence teams? We haven't seen it.

PRESIDING JUDGE COTTE: (Interpretation) Of course. It will not
be used by Professor Fofé without having been put on the projector for everyone to be
able to see it, but I would invite you to familiarise yourself with this document, and
were you then not come to use it, of course it would not be projected. Please, you
may proceed, Mr Fofé.

MR FOFE: (Interpretation) I thank you, Mr President.

Q.  Mr Witness, without dwelling on facts or events beyond the first quarter
of the year 2003, I would just like to put a number of questions to you, notably with
regard to that which you made mention during your testimony, which is the attack
on Tchomia in July 2003, on 15 July 2003. My first question is as follows: Were you
present in Tchomia when this attack took place?

A. No.
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Q.  Mr Witness, would it be true to say that once you had returned from
Libye, or once they had returned from Libye, Chef Kahwa held a press conference at
the Speke Hotel in Kampala where he had accused the government of Kinshasa and
Mbusa Nyamwisi of having organised the attack?

A. He didn't organise them but supported them.

Q.  So, Chief Kahwa accused the government of Kinshasa and Mbusa
Nyamwisi of having supported those attacks?

A.  Yes.

MR FOFE: (Interpretation) Ithank you, Mr Witness. That was my
last question.

I shall now ask, Mr President, for a minute or so for us to decide
whether to use the document that you have given us. And then I will come back to
you, Mr Witness.

PRESIDING JUDGE COTTE: (Interpretation) Yes,indeed. Please
take a moment to examine the document.

MR FOFE: (Interpretation) Mr President, might the court officer
please -- please put the document on the projector. Ibelieve that this document is
public in nature because it does not contain any indication to the contrary. Maybe
the Prosecutor might cast his glance over this.

PRESIDING JUDGE COTTE: (Interpretation) Yes, indeed, I think we
should give this to the Prosecutor so there is no problem with regard to the security
of our witness. And once he has checked this - this is after all a Prosecution
witness - and once this has been checked, or once the document has been checked,
then it shall be put on the projector if this can be done without any risk to the witness.

Thank you, Mr Prosecutor.
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Usher, could you please present the document in such a manner that
everyone can see it. This is a public document which was prepared by the witness
himself, at the behest of the Defence team for Mathieu Ngudjolo.

Gentlemen, the accused, do you have this document before you on the
screen? Do the legal representatives also have the document before them?
Professor Fofé, please proceed.

MR FOFE: (Interpretation) I thank you, Mr President.

Q.  Mr Witness, you drafted this document without using any form of
documentation. You did this on the basis of your memory, did you not?

A.  Yes, 1did this this morning in the waiting room here.

Q. Soitis possible that you might have forgotten other airports, is it not?

A.  Yes, indeed, it is possible that I might have forgotten some; many, in fact.

MR FOFE: (Interpretation) Thank you very much, Mr President, I
have no further questions to put to the witness. Iwould just like an EVD number to
be assigned to this document produced by the witness.

PRESIDING JUDGE COTTE: (Interpretation) Court officer, please.

THE COURT OFFICER: Your Honour, this will be *EVD-D03-00069.
Thank you. Iapologise, this is 69.

PRESIDING JUDGE COTTE: (Interpretation) Number 69. Thank
you, court officer. Thank you, Mr Witness, for having prepared this document for
the Court.

Professor Fofé, please.

MR FOFE: (Interpretation) I thank you, Mr President.

Mr Witness, I'd just like to thank you for having answered all my

questions. Thank you very much indeed for all the information that you imparted to
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the Chamber.

Mr President, your Honours, this marks the end of my
cross-examination of Witness P12, and I'd like to thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Professor
Fofé. The Chamber would just like to make sure that the disclosure of documents by
Mr Prosecutor this morning does not -- or, has not given rise to any further questions
on your part, that is the documents he'd made mention of at the end of the previous
part of our hearing before the break.

MR FOFE: (Interpretation) Mr President, we have not had the time
to examine those documents. We would require a certain amount of time in order to
do so, in order to conduct an assessment and come to a position within the team. At
this juncture we cannot give our precise position in this regard.

PRESIDING JUDGE COTTE: (Interpretation) Before giving the floor
to the team of Germain Katanga with regard to their proposal in regard to the
organisation of our proceedings, subsequent to the disclosure of those four new
documents this morning, Judge Van den Wyngaert would like to put a question to
the witness.

JUDGE VAN DEN WYNGAERT: Thank you, Mr President. Thisis a
question seeking clarification from the witness.

What is wrong? There is a certain amount of sound. Oh, I apologise.

I believe that you said that Bosco Ntaganda was in Kiga-Barriere, but I
can see on the sketch that you have provided us with that it's "[ga-Barriere." Is this
the location you were referring to this morning when you said that Bosco Ntaganda
was to be found at that location? Is that the location you were referring to?

THE WITNESS: Yes. When we called him over the radio he
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answered, saying that he was already in Iga-Barriere, whereas other people were
elsewhere.

THE INTERPRETER: Inaudible. Two microphones on at the same
time.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam
Judge Van den Wyngaert, and thank you, Mr Witness. Judge Diarra, please.

JUDGE DIARRA: (Interpretation) Thank you, Mr President. I
would like to address my question to the Defence team of Mathieu Ngudjolo, to ask
whether the half an hour requested by the team of Germain Katanga was enough for
them to be able to rapidly examine this document and provide us with a position in
this regard.

MR FOFE: (Interpretation) Your Honour, I believe that this does not
suffice because a number of these documents are in English and we need a certain
amount of time because English is not our first language, it is our second language,
and we need a little bit of additional time to examine it.

JUDGE DIARRA: (Interpretation) You mean your third language,
Counsel.

MR FOFE: (Interpretation) Yes,indeed. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper.
Counsel Hooper, you who have the good luck of having this fourth document in the
English language, could you please tell us how much time you would require to
examine these documents or whether you have already been able to do so, and
whether you've had the opportunity to discuss it with your client or not. You've all,
of course, understood that were the witness to answer further questions subsequent

to the disclosure of these documents, then of course this would have to be done by
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tomorrow at the latest because the witness will be leaving us tomorrow. Mr Hooper,
please.

MR HOOPER: Iam halfway, or just over halfway through one of them.
The other three are much shorter and of a different nature. So the one that's going to
take some time is the one I -- the 17-page one and I'm going to need a little more time.
I don't know whether at this stage there are further questions or re-examination, and
then perhaps we could see what time we are at and whether I feel that the remaining
time is sufficient to both take instructions and to return to address the Court and
perhaps possibly put further questions to the witness. I think that would be
determined by how many questions the Prosecution may have in re-examination.

PRESIDING JUDGE COTTE: (Interpretation) Mr Prosecutor. This
exchange is occurring in the presence of the witness, and were either of you to think
that it might be preferable for the witness to leave the courtroom, then of course this
is what we shall do.

MR MACDONALD: (Interpretation) First point, Mr President.

PRESIDING JUDGE COTTE: (Interpretation) Yes, please,

Mr Prosecutor.

MR MACDONALD: (Interpretation) First of all, the Prosecution
does not have any further questions to put to the witness subsequent to the two
cross-examinations that have concluded. Ibelieve that that is the first point unless,
of course -- if there are no further questions to be put to the witness, we might let him
go, but before parting company I think that the Prosecution would like to clarify the
issue of the documents disclosed this morning, in response to a number of
observations made by Mr Hooper.

But, generally speaking, Mr President, in view of the
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circumstances - and this is unfortunate and we might come back to this without the
witness being present - but I think it might be preferable for both of the Defence
teams to have the possibility to digest this 16-page document that has already been
disclosed previously, without going into detail. And then we can come back and see
whether there are any questions to be put, first and foremost. And then secondly, if
this is the case, that we do so immediately before then moving on to Witness 219.
That is my suggestion.

It is midday now. We might suspend for a further half-an-hour and
then maybe Mr Hooper - I don't quite know - but maybe he might be able to start. I
don't want to force things here because the Prosecution is, as I said, coming here at
the 11th hour with some documents. So there are some explanations that could be
furnished, however, for this delay.

PRESIDING JUDGE COTTE: (Interpretation) Now, in popular
French, we do not say the -- we don't say "five to 12," but we talk about the 11th hour,
and I'm making a number of literary references here.

Now, Mr Hooper, were we to give you 45 minutes, that is to say, were
we to part company now and meet again at 12.45, would those 45 minutes suffice for
you to be able to look at the last document, the fourth document, before putting
possibly further questions to the witness, that is to say, between 12.45 and 1.30; would
that be possible for you?

MR HOOPER: That's possible for me, but it may be difficult for our
francophone colleagues. And perhaps one way -- and I'm sorry to -- perhaps this
might cause extra difficulties or some difficulties for the witness. If, in fact,
addressing the realities of the situation, and to be safe and cautious as well, and if Mr

Katanga can be kept here and not whisked away in a vehicle at 1.30, it may be that
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one idea is that we ask the witness to come back tomorrow at 9 o'clock for possibly
further questions. And if, in fact, it emerges, for example, later this afternoon, that I
have no further questions, I can send an email to say, "We don't need him back." 1
think the probability is that we will. And in the meantime, if it's possible, we

could -- as, Mr President, you suggested earlier, we could kick off with 219, in terms
of the usual introduction modalities at least, and then that won't take us too long, and
we can then perhaps at least have an hour to both read, and I can take some
instructions as well here this morning, which would greatly assist me, and then I can
let the Court know and the witness know whether we're going to require him
tomorrow. So that's, I hope, a helpful suggestion.

PRESIDING JUDGE COTTE: (Interpretation) Very well. In view of
the fact that the rights of the Defence are always primordial, we are going to give you
time to look at these four documents; we're going to give you the afternoon to do so.
And were either of the two Defence teams to wish to put any further questions to the
witness tomorrow morning, then fine, and then the further examination might be
conducted by the Prosecution, were he to deem it necessary to put further questions
subsequent to your questions tomorrow. Then you will be able also to make your
final observations and we shall do everything to make sure that the witness be
"released" tomorrow. It might be after half-an-hour, it might be after an hour. We
shall see. I think you should take the time to examine the documents in order to be
able to work correctly. Do you agree with me, Mr Hooper? Are we going to make
the most of the presence of Witness 219?

Is he still within the Court premises, court officer?

We shall make the most of the presence of Witness 219 within the Court

premises, and we shall need to suspend for a duration of 30 minutes when we go
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from one witness to another, especially since the witness shall be testifying in a
different language.

Now, we are also going to inform you of the protective measures that
the witness will benefit from during the testimony. We are also going to take his
oath and we're also going to note his identity. We shall of course gain time in so
doing, and we hope that Witness 219 will be able to continue tomorrow after any
further questions have been put to this witness.

Court officer, you also noted that Mr Hooper voiced his desire, were it
to be at all possible, for the Registry and the Security services to benefit from a
discussion within the Court premises with his client. And I think that the team for
Mathieu Ngudjolo, who has not yet expressed themselves on the matter, will also
want to do that. Would it be possible, therefore, for the prison convoy to not leave
too fast this afternoon in order to enable this discussion between the Defence and the
two accused to take place?

Maitre Kilenda.

MR KILENDA: (Interpretation) Just briefly, Mr President, I just want
to inform you that two of our coworkers within the team have already reserved time
to spend at the detention centre this afternoon with Mathieu Ngudjolo. Now, were
it be possible for Mr Ngudjolo to leave the Court at the habitual hour, this would
allow our team members to move forward in examining this document.

PRESIDING JUDGE COTTE: (Interpretation) Very well. Court
officer, with regard to the team for Mathieu Ngudjolo, nothing shall change. This
will be the habitual time for his departure back to the detention centre, and during
the afternoon his counsel will meet with him.

Now, as far as Germain Katanga is concerned, were it possible to
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organise the meeting at the end of the hearing, I would ask you to examine this
possibility with the Court Services Division, and of course consulting the security
services, because of course there are a number of constraints that we are not in control
of.

We shall suspend until 1 o'clock. Then we shall reconvene in order to
inform you of the protective measures for the following witness, and the witness will
then be brought into the courtroom at approximately 10 past 1. He will be able to
furnish us with his identity and take the oath. We shall then suspend the hearing at
1.30 and reconvene tomorrow morning in the presence of our witness.

Mr Witness, we can't do without you any more, so we shall see you
again tomorrow morning.

Now, after the testimony of this witness and after the final questions,
the Chamber will give you further information on the schedule.

Court officer, the ideal situation would be that tomorrow, at the end of
our witness's testimony, the witness in our presence today, ideally you would be able
to calculate - something you do very diligently - the time imparted to each and every
team so that we know what time has been used by each and every team to date, and
then we will be able to start with the examination-in-chief by the Prosecution. Are
we in agreement? Very well.

We're sorry for the public, the public attending in this courtroom,
because they might have thought that we would be moving forward in a linear
fashion, but of course we are obliged to suspend the hearing. If you are still in our
company at 1 o'clock, we will be very glad to have you with us again.

Court officer, might we move into closed session for the witness to leave

the courtroom?
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Now Mr Witness, we shall see you again tomorrow morning at 9. You
are free for the rest of the day and thank you very much for your contribution.
(Closed session at 12.11 p.m.)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Open session at 12.12 p.m.)
THE COURT OFFICER: We are in open session, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) We will go back into
open session.
Now, Prosecutor, if -- if you are in the position -- well, this is more than
a wishy it is actually more of an order. (Expunged)
(Expunged)
(Expurgée) to Pauline Dores (phon), who is -- Pauline Baranes, who works with us.
MR MACDONALD: (Interpretation) On that last point, your
Honour, now, I don't know what the position of the Defence is in this regard, but

these are documents that come under Rule 67 or 67(2), so they aren't necessarily
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statements in the meaning of 76, thus, I'm really not quite sure whether it would be
timely to forward them to the Chamber. Now, that being said -- that being said --

PRESIDING JUDGE COTTE: (Interpretation) What does the Defence
think? It is a rather difficult matter to talk about documents that one has not
actually seen. Mr Hooper?

MR HOOPER: Ihave no objection to the Chamber having them, but
then they're not evidence yet, but I've got no objection to the Chamber knowing what
our concerns are or how our time is being spent. And if they do become referred to
tomorrow, given that one is 17 pages, it may be helpful if the Bench has seen it before
reference is made to the document and, indeed, in the knowledge that the Bench has
seen it, any questions I might ask would be necessarily shorter.

PRESIDING JUDGE COTTE: (Interpretation) Mr Kilenda.

MR KILENDA: (Interpretation) We believe that it is absolutely
necessary for the Chamber to see these documents. You are here to render judgment
and so, you must know everything that is going on.

PRESIDING JUDGE COTTE: (Interpretation) Now, Prosecutor, for
us it's just a matter of gaining initial understanding of these documents to determine
what they are all about.

MR MACDONALD: (Interpretation) My colleague, Mr Luvengika, is
signing -- is signalling to me.

THE INTERPRETER: Overlapping speakers. Five-second rule not
observed.

PRESIDING JUDGE COTTE: (Interpretation) Another thing,
Prosecutor?

MR MACDONALD: (Interpretation) I would justlike to draw the
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Chamber's attention, I would just like to go back to a detail and I will use another
expression about being at the last hour, the 11th hour.

I would like to draw the Chamber's attention to a ruling that was made
public, and it had to do with similar documents that were disclosed in the past,
confidential documents that were accessible to the Defence, and I believe this is ruling
1391 and this has to do with a confidential ex parte ruling 1330.

Previous to that there was another decision 1227 confidential ex parte,
and we are trying to find -- I beg your pardon, the confidential version 1248. When I
say "confidential," it is confidential ex parte available only to Defence teams. That is
why the legal representatives have not -- were not cc'd on that particular ruling. It
has to do with documents of a similar nature, documents similar to those that we sent
to the Defence this morning that we will also forward to the Chamber in the next few
moments.

It is quite true - and I make reference to the fourth document mentioned
by Mr Hooper - that we sent a document this morning with fewer redactions by the
source here, the United Nations. We are in open session, your Honour, I won't say
any more than that. But in order to be expeditious we sent the document indicating
the various conditions of the United Nations, the standard conditions set by the
United Nations so that the document can be discussed at a hearing. But there was
no ruling from the Chamber regarding these conditions.

I will also forward them to the Chamber with the fourth document so
that the Chamber can take stock of them and if it deems necessary adopt these terms
and conditions. They are the same ones as those that were dealt with earlier by the
Chamber for similar documents in the rulings that I have just mentioned.

I would also like to inform all that these documents were disclosed in
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2009; all of them. Of these two -- if you don't mind, Mr Hooper, I will just conclude
and then --

MR HOOPER: 2008, I think.

MR MACDONALD: Yes, but I'm referring -- pardon. (Interpretation)
I beg your pardon. I'll stick to one language so as not mix up the interpreters.

PRESIDING JUDGE COTTE: (Interpretation) 2008, according to
Mr Hooper. Date of disclosure 2008.

MR MACDONALD: (Interpretation) Yes, I will get back to that point,
2008, but right now I am talking about ruling 1227 and 1330 Confidential Ex Parte,
and they're versions that were made accessible to the Defence. Reference is made to
similar documents, similar to this fourth document that was disclosed this morning,
and a ruling was made in this regard in 2009.

Now, the document, your Honour, this fourth document which totals
16 or 17 pages that Mr Hooper has been mentioning, it is quite true that a redacted
version - in accordance with the wishes of the source; namely, the United
Nations - was disclosed in the year 2008. It is true that some information that could
be used to link the document to Witness P12 was redacted by the source, the United
Nations.

It is also true that the Defence could not know that specifically for this
particular document it was written by Witness P12.  (Expunged) without going
into further details because we are in open session, and this seems to be all somewhat
complicated, because we are --

PRESIDING JUDGE COTTE: (Interpretation) Indeed, itis extremely
complicated.

MR MACDONALD: (Interpretation) Well, it is because our
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disclosure system is also rather complicated and we receive versions with fewer
redactions, and then as time goes on some redactions are lifted, and then later orders
are issued by the Chamber so that one can discuss various documents.

Now, the point I'm driving at is, and to clarify, despite the fact that
within the metadata for the document, it is indicated that it is a United Nations
document because they were the ones who provided them to the OTP and not from
P12, the content -- nearly all the content of this particular 17-page document was
known to the Defence.

Now, and I understand and we will return to this point tomorrow,
indeed, we must allow the Defence the opportunity to reread the document and make
the necessary connections with P12.  (Expunged)

(Expunged)

MR HOOPER: I'm sorry. When we started, we had an hour to 1
o'clock and we could have usefully done something, and what is Mr Macdonald
going on about? We haven't made a song and dance about the fact they didn't
disclose the connection with P12.  We could have; we didn't. So you needn't
apologise. We've stepped over that in order to save time.

MR MACDONALD: (Interpretation) Agreed. Very well.

PRESIDING JUDGE COTTE: (Interpretation) We have seen that this
fourth document in the time was disclosed to the Defence and that there are links that
were not made at that particular time, and it would be suitable for the Defence to do
so now and they will be able to draw their conclusions if they believe that there are
any conclusions to be drawn. The fact that the document was already disclosed may
allow us to save some time, and that is a good thing. We do hope so.

Prosecutor, before we suspend, and we don't want to slow down the
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proceedings now, you said that the United Nations set a number of conditions for this
document to be discussed at a hearing. Now, could you remind us of these
conditions briefly? Idon't have them in mind. There was a ruling, but do they go
beyond closed session?

MR MACDONALD: (Interpretation) No, no. Itis the use of
pseudonyms, as we do with P12, discussion of matters in closed session -- correction,
closed session, and also a number of details will have to be discussed in private
session to respect confidentiality, but this is what we have done.

THE INTERPRETER: Overlapping speakers. Five-second rule not
respected.

PRESIDING JUDGE COTTE: (No interpretation)

THE COURT USHER: All rise.

(Recess taken at 12.23 p.m..)

(Upon resuming at 1.01 p.m.)

(Open session)

THE COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Kindly take your seats.
In a moment we shall have Witness 219 to come into the courtroom. The
cross-examination should continue tomorrow. This incoming witness is called by
the Prosecutor and his identity is not to be revealed to the public.

The Chamber notes that this witness is not part of the ICC protection
programme, but for reasons of security his current residence is being held secret and
he benefits from special protection measures implemented by the Victims and
Witnesses Unit. Through its decision number 1667 from 23 November 2009

concerning protection measure for certain witnesses, the Chamber decided to enable
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Witness 219 to benefit from the following measures: Firstly, designation by
pseudonym, and retransmission in an altered form of his voice and image.

Almost a year has gone by since that decision of 23 November 2009 so
the Chamber has decided that it was worthwhile getting an update from the unit on
any risks that have been encountered since that last date. Bearing in mind the
wishes expressed by the witness in an interview with the unit on 8 October and given
the report and the recommendations tabled as at 12 October, the Chamber considers
that there are no reasons to withdraw the three measures of protection that have
already been decided upon.

Indeed, Witness 219 has indeed received threats in January of 2009 and
February 2010. So as to guarantee his protection and that of his family, he has
therefore changed address and the adapted protection measures have been
implemented by the unit here. Without protection measures of his identity, then his
testimony here at the Court would mean that he would be running some risks and
perhaps risks for his family as well who could be threatened or intimidated.

The Chamber therefore feels that he must remain anonymous, which
means that he will use a pseudonym. His voice will be altered, as will be his image,
and these will be sufficient to ensure his protection. This decision will lead the
Chamber to order that we go into closed session whenever the witness enters or
leaves the courtroom, but there will be no need for curtains to be set up between the
accused and the witness when in the courtroom. These are classic protection
measures.

The Chamber would also like to point out, and they mentioned this
before, that the witness has said that he will be testifying before the Court in Swahili.

Therefore, we require interpretation with, as we know, the relay phenomenon
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because we will have interpretation from Swahili into French and from French into

English, which means that the Germain Katanga team must have enough time to

benefit from the interpretation service.

Court officer, let us now move into closed session so that we can have

the witness brought into the courtroom and that he can give us his identity before we

go into open session and give us his oath.

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Closed session at 1.06 p.m.)
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(Expunged)
(Expunged)
(Open session at 1.15 p.m.)
THE COURT OFFICER: We are in open session, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) Thank you, court
officer.

Witness, before starting with your testimony, which will in fact
commence tomorrow, you must undertake to speak the truth. You understand that
this is a solemn oath that you are to take. I'm going to read slowly the formula of
this oath so that you can understand the gravity of this and the scope of this very
clearly, so please listen to me carefully.

I do solemnly declare to say the truth, the whole truth and nothing but
the truth. Have you understood me clearly?

THE WITNESS: Yes, I have understood you clearly.

PRESIDING JUDGE COTTE: (Interpretation) Now then, do you
undertake, Mr Witness, to say the truth, the whole truth and nothing but the truth?

THE WITNESS: Yes, I accept.

WITNESS: DRC-OTP-P-0219 (Sworn)

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
The Court will ask you to listen carefully again once more to this, and we would ask
you to say the truth, the whole truth and nothing but the truth. If during your
testimony or in answer to the questions that may be put to you in this courtroom, if
you do not speak the truth, you could be liable to stand before the Court accused of
false testimony, and if your false testimony is proven, then you could be convicted.

Here again I ask you: Have you understood clearly what I am telling
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you, sir?

THE WITNESS: Yes, I followed everything you said.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
The Court takes note then that, under Article 69(1) of the Statute and Rule 65(1) and
(3) of the Rules of Procedure and Evidence, that we are satisfied with your
undertaking. Ishall read one further time - remind you one more time, sorry - that
you must speak clearly, slowly into the microphone that you have before you without
switching languages so as not to hinder the work of the interpreters. If you decide
to speak in Swahili, please remain in Swahili. If something doesn't work, perhaps
with your headset or on your screen when evidence is shown on the screen, please
tell us straightaway, Witness. You will raise your hand and notify us of the problem
so that the usher can come and assist you or fix the problem with the apparatus that
is not working. Please do not remain with a headset that doesn't work or a screen
that doesn't work.

Witness, next to you you have a jug of water and a water glass. You
are welcome to help yourself to water whenever you wish. The Court sees no
problem with you serving yourself some water whenever you wish, as all of the other
participants in the courtroom do.

Also near you, you can see there is a box of tissues which you may also
use, if you so wish. Here again, the Court has no problem with this; quite the
opposite. We want you to be at ease in the courtroom so that you can best answer
the questions put to you and so that you can best help the three Judges that make up
the Bench of this Court.

Have you understood everything that I have said, Witness?

THE WITNESS: Yes, I have understood everything clearly.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you. Thatis
fine then. Now we are going to part company for today. You've just revealed your
profession and your identity and, what is very important, you have taken your oath
to speak the truth. So in theory, we will see one another tomorrow morning, and
Mr Prosecutor shall commence with his questions. Are things more or less clear for
you, sir?

THE WITNESS: Yes, everything is clear.

PRESIDING JUDGE COTTE: (Interpretation) Well, that is all, then,
for now. This was very brief but I'm sure you've understood that it was very
important for us to meet with you so that we can get to know one another and meet
one another.

Court officer, may we go into closed session so that the witness may
leave the courtroom discreetly.

(Closed session at 1.22 p.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Open session at 1.23 p.m.)

THE COURT OFFICER: We are in open session, your Honours.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, court
officer. Court officer, what we need then is for all of the parties and participants to

have a copy of the updated list, excuse me court officer, may you turn towards me so



10

11

12

13

14

15

16

17
18
19
20

|CC-01/04-01/07-T-203-Red-ENG CT WT 14-10-2010 60/60 RM T

that I can address you in person. Yes, court officer, it would be advisable for
everybody to have this table with the columns that you usually handout to all the
different parties and participants. It will be updated particularly as concerns

Mr Prosecutor for his examination-in-chief. Obviously it will most likely need to be
updated with the additional questions to be put by Mr Hooper and Mr Ngudjolo's
Defence team so it would be important so that when P12 arrives 219 arrives that we
have the full table updated. Is that clear? Thank you very much. So please make
sure it is sent to everybody before and also during the session so that we have it
tomorrow.

Before parting company, I would like to remind the OTP team that they
must bear in mind that given the time-frame that we have ahead of us that the
questions for the photographer line up, you need to approach the Defence team so
that the Chamber can learn as to whether we are going to use the line ups based on
the 2007 photos or whether it's going to be necessary to also set up a line up based on
the new photographs taken in 2010.

Court is adjourned until 9 o'clock tomorrow morning.

(The hearing ends at 1.25 p.m.)
CORRECTION REPORT
The following correction has been made to the transcript:

*On page 39 line 17: “EVD-D03-00068" has been corrected by: “EVD-D03-00069".



