|CC-01/04-01/07-T-206-Red-ENG WT 19-10-2010 /71 PV T

Procedural Matters (Open Session) Page 1
1 International Criminal Court

2 Trial Chamber II - Courtroom I

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - ICC-01/04-01/07

6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial hearing

9 Tuesday, 19 October 2010

10 The hearing starts at 9.02 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now

13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Please be seated.
15 The accused persons are with us. Good morning, sirs. Good

16 morning, everyone.

17 The Defence team of Mathieu Ngudjolo has made it known to the
18 Chamber that they would like Witness 166 to appear in person, that is,
19  after the testimony of Witness 28. The Defence team of Germain Katanga,
20 do they have any views to express on this point?

21 MR. HOOPER: Sorry. I was watching the transcript, rather

22 listening in the ear.

23 We've no particular position on it. We'll be satisfied with the

24 Chamber's decision.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
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1 Since one of the Defence teams would like this witness to appear

2 in person, since the principle of orality of proceedings requires that we

3 should have in the courtroom any witness which -- or whom we wish to

4  examine, the Chamber would like to ask the Prosecutor to modify the order
5 of appearance of his witnesses to bring Witness 219, Witness 160, and

6 after the testimony of Witness 28, they should postpone the witness, so

7  the testimony of Witness 166, who will then be the last witness of the

8 Prosecution team.

9 MR. MACDONALD: (Interpretation) Thank you, your Honour. Good
10 morning. My voice is better than it was last week.

11 PRESIDING JUDGE COTTE: (Interpretation) We are listening to

12 you.

13 MR. MACDONALD: (Interpretation) Your Honour, we have fully

14 understood that we are going to be through by the 10th of December, but
15 we were taking into consideration the date of the family event of the

16  witness before we organise his arrival. Maybe he will be available

17 before Witness 28. We cannot say for certain. But if that were to be

18  the case, we could have him give his testimony before Witness 28, and

19  then we close the schedule with Witness 28.

20 I am saying this, but we will respect any decision taken by the

21  Chamber. Maybe we should take the testimony of Witness 166 before that
22 of Witness 28. That would be the position of the Prosecution team. Of

23  course, maybe the various parties and participants have different views.
24 PRESIDING JUDGE COTTE: (Interpretation) That is understood. So
25 the most important thing for the Defence team of Mathieu Ngudjolo is that
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1 the witness should appear in person. The most important thing also is

2 that the Defence team should be informed of the dates on which the

3 witnesses are going to appear. You have already told us the subject

4 matter on which you're going to be examining the witnesses, and if it's

5 possible to have this witness come before Witness 28, go ahead, but you
6 should inform the various parties and participants, as well as the

7  Chamber, as soon as possible so that we can all take our respective

8 measures. You should at least give us notice in time.

9 Do you have a second matter to raise?

10 MR. MACDONALD: (Interpretation) Yes, very briefly. I wish to
11 draw the attention of the Chamber and of the team of Mr. Kilenda that we
12 made a filing, filing number 2439, which is confidential and ex parte.

13 We also filed a redacted version on the statements which related to a

14  discussion that took place with the Kilenda team. The Kilenda team

15 responded to that filing on Friday, filing number 2461, and it is

16  ex parte and accessible to the Prosecution team only.

17 Since we filed a redacted copy which is accessible to the Hooper

18 team and to the representatives of victims, we think that it would be

19 appropriate that a redacted confidential version should be filed as well,
20 if thatis possible. Well, if it's possible to do redactions. Ijust

21  wish to raise this point and draw the attention of the Chamber to it.

22 PRESIDING JUDGE COTTE: (Interpretation) I think that the filing
23 which you prefer to, the filing made on Friday, well, unless I'm

24  mistaken, with respect to that filing of last Friday on the difficulties

25 which came up between you on the examination of witnesses, could you
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please tell us what it was all about?

MR. MACDONALD: (Interpretation) It had to do with the parents
of the witness.

PRESIDING JUDGE COTTE: (Interpretation) I fully remember what
it was all about. I have not been able to read the filing put in by the
team of Mr. Mathieu Ngudjolo, a filing made on Friday. I would simply
like to ask my collaborators seated before me to invite by mail
Mr. Simon De Smet to study that passage of the transcript today, pages 4
and 5, in order to see what could be done about the statements made by

the Prosecutor, and we will revisit that after the break.

Ms. Assathiany, if you could relay that information, we would be
grateful.

We will go into closed session in order to bring in the witness
and let the Prosecutor carry on with his examination. Thank you,
Court Officer.

(Closed session at 9.11 a.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Open session at 9.12 a.m.)

COURT OFFICER: We're in open session, your Honours.
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1

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Court Officer.

Good morning, Witness.

THE WITNESS: (Interpretation) Good morning.

PRESIDING JUDGE COTTE: (Interpretation) Can you hear us well?

THE WITNESS: (Interpretation) Yes, I can.

PRESIDING JUDGE COTTE: (Interpretation) We are going to
continue with our proceedings.

Prosecutor, you have the floor.

MR. GARCIA: (Interpretation) Good morning, your Honours.

Questioned by Mr. Garcia:

Q. (Interpretation) Good morning, Witness. My name is
Lucio Garcia. As Mr. Dutertre said yesterday, I am going to replace him
in continuing your examination.

Mr. Witness, I would like to take you back to what you said
yesterday, and I wish to get some clarifications from you and then follow
up with other questions, and if at some point you do not understand any
of my questions, please feel free to interrupt me and make that known to
me.

Yesterday, you said that you went to Bogoro after the attack.

You also stated that you saw dead bodies in classrooms and that you spent

a certain amount of time in Bogoro. Mr. Witness, did you get to know

what was done to the bodies afterwards, whether they were buried or not?
A. Yes. The bodies were not buried immediately. It was -- they

were buried some days later on. Some of the bodies were deposited into
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1 holes and covered with soil. There were latrines not very far from some
of the bodies, and when the bodies started rotting they were deposited

into the latrines. However, I would not say that they were buried, so to

B~ W N

speak.

Q. This information which you have just provided to us, was it given
to you by someone in particular? You have the list of names that were
given to you at the beginning of your examination, and you should please

use the codes to refer to any of the names which you find on the list.

O o NN o Q1

A. Are you asking whether I should talk of, well, somebody who would
10  give me information about the burial of the corpse?

11 Q. That's right.

12 A. No. This information was not provided to me by anyone in

13 particular.

14 Q. Soif I understood you well, it's something that you observed

15 yourself whilst you were in Bogoro. Is that the case?

16 A. It took a certain number of days, and at some point the bodies

17 were being deposited into latrines because the bodies were smelling.

18 There were certain soldiers who stayed behind after the attack on Bogoro,
19 and the smell of the rotting bodies was -- well, they found it

20 uncomfortable, and at some point they started dropping the bodies into
21 latrines in order to avoid having to smell them. But this does not mean
22 that the bodies were effectively buried.

23 Q. Very well. Your Honour -- very well, Mr. Witness. We do

24 understand that this was not a burial properly so-called.

25 You said that later on the bodies were deposited in latrines.
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Does that mean that you were no longer in Bogoro when this started
happening, when the bodies were dropped into the latrines?

A. Well, let me clarify this point. The bodies were not dropped
into the latrines on the 25th. The bodies were lying there for some
weeks, and after the fall of Bogoro, it was easy to move around, to go to
Zumbe and to travel all over the entire territory. And after the 25th,
when the bodies started rotting and when they started smelling, they
started dropping the bodies into latrines, but no graves were dug to bury
the bodies, no. That's not what happened.

Q. Thank you, Witness. I would like to get another clarification on
points you made yesterday. At the end of your testimony, you said that
you had discussions with certain people, (Expunged)
amongst others. In your discussions with them after the attack on
Bogoro, did you discuss about how the attack took place? Did you discuss
about the different forces that attacked Bogoro, the roads they took to
carry out such attack, information of that nature?

A. Yes. That information was provided to me.

Q. Witness, could you briefly tell us about the information that was
provided to you, how the attack took place?

A. From what I was told, this is how the attack took place: In the
morning before the attack started, the group from the garrison descended
by way of the river of Mayi Ya Franga in Kasenyi, and the troops went
towards Bogoro, and the group from the BCA, the group of Germain, went
directly passing through the road of Manzikala, and Cobra and Kisoro went

through the plain of Bogoro on the other side and they attacked through
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that front line. And the people of Lagura and Zumbe descended taking the
south-east road and entered Bogoro, and the people of Zumbe divided up
into two groups. One group entered by crossing a brook in Kavalega, and
they entered directly into the centre of Bogoro. Another group passed
through a place called Triki. It's a place where you have a cypress

forest. They passed through that place before reaching Bogoro, and all
these troops encircled Bogoro and Bogoro was like caught in a vice
between them.

Q. Witness, just to come back to what you told us, you mentioned the
plain of Bogoro. Could you tell us where that plain is located, that is
taking as a point of reference the Waka hill?

A. It wasin Lakpa. The plain is located on the left of Lakpa.

Q. Witness, you also said that the people of Zumbe divided into two
groups. Did you have information as to who in Zumbe participated in this
attack on Bogoro?

A. Yes. There was Kute, Boba Boba, Saidi, and I'm talking here
about the commanders. You also had Nguna, the younger brother of
Ngudjolo. There was also Lobho Pitsi Justin. Chef Manu from
Djini (* phon). Those are the commanders I know who came from Zumbe.

Q. Witness, you mentioned the commanders from Zumbe. Do you -- did
you also get information as to who was the supreme commander of the
commanders you just mentioned, that is the commanders from Zumbe?

A. First of all, the highest ranking of the commanders from Zumbe
were first and foremost Mr. Ngudjolo. There was also the late Kute and

Boba Boba. There was Lobho as well, as well as Chef Manu, as well as
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1 Saidi. These are the commanders who were the highest ranking in Zumbe.
However, Ngudjolo was the supreme commander of the army in Bogoro. In

each sector, however, there was one person who represented the others.

B~ W N

Q. Witness, did you at some point have the opportunity to discuss
with Mr. Ngudjolo on the attack on Bogoro?

A. No. Ididn't talk to him. However, one day after the battle
whilst I was discussing with him, he told me, "Well, I don't know what

Germain did." There was a problem between the two of them. He said,

O o NN o Q1

"Germain provoked the war in Bogoro, but he would not have been able to
10 win the battle if I hadn't gone there to give him assistance, because he

11  was pushed back on several occasions." He gave me this information not
12 immediately after the battle of Bogoro but sometime later, a long, long

13 time later.

14 Q. Mr. Witness, just for us to be clear on this point, and I am

15 reading the transcript, I asked you to know whether you had any

16  discussion with Mr. Ngudjolo and you answered by saying, "No, I did not
17  talk to him, but one day after the battle whilst I was discussing with

18  him, he said --" well, just to it make things clear, does that mean that

19 youindeed did talk to Mr. Ngudjolo and he gave you all the information
20 you'vejust relayed to the Court?

21 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, you

22 should speak more slowly.

23 THE WITNESS: (Interpretation) I have just informed you that I

24  discussed with him.

25 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, I think

Case No. ICC-01/04-01/07 Tuesday, 19 October 2010



|CC-01/04-01/07-T-206-Red-ENG WT 19-10-2010 10/71 PV T

Witness: Witness DRC-OTP-P-0219 (Resumed) (Open Session) Page 10
Questioned by Mr. Garcia

1 we should look at the transcript, page 11, line 17, where the witness
states in the provisional version of the transcript: "He gave me this

information not immediately after the battle of Bogoro. It was later on,

A~ W N

long afterwards."
I think that clarifies the point you're trying to make,

Mr. Prosecutor.
MR. GARCIA: (Interpretation) Thank you, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) I would like to remind

O o NN o Q1

you to speak slowly. Well, I would like to say you have to speak slowly,

10  because I have been informed that you were speaking a bit fast.

11 You may proceed, Mr. Prosecutor.
12 MR. GARCIA: (Interpretation)
13 Q. Witness, I wish to get more clarification from you. Regarding

14  this discussion with Mr. Ngudjolo, you have said that it did not take

15 place immediately after the Bogoro attack. Are you able to tell us when
16  that conversation took place?

17 A. That conversation took place later in Bunia, and when I was

18 discussing with him, I was not alone. I was with a friend of mine, and
19  the name of the friend is on the sheet of paper in front of me, and that
20 is the name at letter K.

21 Q. Thank you, Mr. Witness. You testified yesterday that you left

22 Bogoro on that day. Are you able to tell us who stayed back in Bogoro?
23  Were there any soldiers who remain in Bogoro, and if the answer is yes,
24  who were they?

25 A. Yes. Some soldiers stayed in Bogoro, and that is because after

Case No. ICC-01/04-01/07 Tuesday, 19 October 2010



|CC-01/04-01/07-T-206-Red-ENG WT 19-10-2010 1/71PV T

Witness: Witness DRC-OTP-P-0219 (Resumed) (Open Session) Page 11
Questioned by Mr. Garcia

1 the Bogoro attack, all the soldiers from Zumbe went back home. There was
a position of the mobile garrison under the command of Yuda. That is the

force that stayed in Bogoro.

B~ W N

Q. If you're able to answer, is there someone in particular who
stayed as the commander of that mobile garrison which stayed in Bogoro
after the attack?

A. Yes. After the attack there was a force that remained in Bogoro.

As to the mobile garrison, the person who was responsible for that

O o NN o Q1

garrison was Dark, because Yuda was injured. There was a commander at
10 the position in question. When you are at the roundabout and you are

11 going along the Bunia road, there is a house with several rooms, and that
12 is where a camp was set up, but I'm not able to tell you the name of the

13 commander who was in command of that camp.

14 Q. Mr. Witness, did you have a conversation with a certain Lonu,

15 Lonu, spelled L-o-n-u, that is, after the Bogoro attack?

16 A. Yes. I once had a conversation with Lonu after the Bogoro

17  attack, and that conversation took place in Kasenyi. We went to Kasenyi
18 when the Hemas invited the Lendus for negotiations. There was

19  Chef Kahwa, Kisembo Bitamara and his team, and during conversations, Lonu
20 said that some serious things had taken place in Bogoro. He said that

21  they had seen people cook the hearts and intestines of human beings, and

22 he told me that when we were in Kasenyi --

23 THE INTERPRETER: Mr. President, the witness is speaking very
24 fast.
25 PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, please try
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to speak slowly. That would be better for you, and that would make it
possible for the interpreters to do their job correctly.

THE WITNESS: (Interpretation) Very well.

MR. GARCIA: (Interpretation)

Q. Witness, you have just mentioned a certain Lonu. Can you tell us
who that person was? What was his position or occupation?

A. Lonu is a young man who hails from Zumbe. I do not know what
role he played in the Zumbe army. However, at one point when the CPI
started working, he was sent to be in charge of the Kasenyi customs. He

was a member of the group that received a certain percentage in Kasenyi
on behalf of the FNI, but I cannot tell you what his role or position was
in that group.
JUDGE DIARRA: (Interpretation) Your Honour, when he said CPI,
is he referring to that Ituri Pacification Committee?
THE WITNESS: (Interpretation) Yes. That is the Commission for
the Pacification of Ituri.
PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.
Mr. Prosecutor, please proceed.
MR. GARCIA: (Interpretation)
Q. Mr. Witness, you were talking to us about Lonu. Do you know his
full name?
A. No. AllTknow is that he was called Lonu. I do not know his
real names.
MR. HOOPER: I'm sorry to interrupt. There is no notice that

this particular aspect of the witness's evidence was going to be led in
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1 the course of his testimony. This is the allegations made by someone
called Lonu to this witness in respect of people cooking and eating parts

of other human beings. This was not something that was on the

= S CS I )

Prosecution's original -- original list of matters. Now, they've
provided us with quite a long list of matters and I don't think it's
there and this witness is very pointedly led to it. He was led to it
very directly by asking if he'd had a conversation with Lonu, which in

the nature of this witness's testimony and how it's come about, because

O o NN o Q1

he's now subject to a compilation, really, of his testimony that was

10  drafted by the Prosecution and provided to him, is a very clear pointer
11  in his own mind as to the -- as to the bit of evidence that's being

12 touched upon. So we're just a bit concerned about that.

13 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, please
14 focus your examination on the initial subject of the direct examination
15  of this witness so that we can make progress in a constructive manner
16  towards the determination of the truth without giving any room for

17  objections and interruptions. Please proceed.

18 MR. GARCIA: (Interpretation) Thank you, your Honour, but for
19 information, all the information related to the conversation with Lonu is
20 in the witness statement, and particularly in paragraph 295. This is

21  just to point out, your Honour, that this is not a new issue for the

22 Defence. They are aware that that conversation took place and that the
23  Prosecutor was going to deal with it, because most of that conversation
24  with Lonu relates to the attack on Bogoro, and the charges of which this

25 Chamber is seized are related to that attack on Bogoro. So I understand
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1 that Mr. Hooper is objecting, but that issue has already been introduced.

2 SolIdonotunderstand Mr. Hooper's objection.

3 MR. HOOPER: Well, there's 1.200 pages of transcripts relating to

4  this witness. There's then an amalgam that's been composed by the
Prosecution which was gone through with the witness -- was put in
statement form and gone through with the witness in December of 2009. I
wouldn't say it was a script. It's not a script but it was a formulation

drawn from previous interviews, and that's, of course, a document which I

O o NN o Q1

assume this witness has had the opportunity to look at prior to coming

10  into the courtroom.

11 Now, in that material there's, of course, a great amount of

12 material, and the -- and we, the Defence, are alerted to the particular

13 subjects that are going to be raised by the detailed -- in this case

14 detailed indication that the Prosecution have served on -- on the Chamber
15 and onus. As far as I know, this particular issue isn't contained

16  within that. And itis a particular issue, isn't it, cannibalism. It's

17 not been, as far as I can recall, dealt with before. I'm wondering why

18 it's suddenly being trailed into this case and to what extent it assists

19 anybody.

20 May I say that for my friend to say that I know that a

21  conversation took place with Lonu is far from the truth. We don't accept
22 what this witness is saying in his evidence, much of it, so there's --

23 there's a considerable gap between what this witness has come to say and
24 what we understand he has a reasonable basis for knowing.

25 If the issue of -- this particular issue was being raised and
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we'd had notice of it, we might very well have raised an objection.

Secondly, it's not appropriate in the circumstances in which this
witness's evidence has been gathered together in that statement to put to
the witness, And did you have an occasion to speak with Lonu? He's read
his statement and it's the kind of question that only natural leads to
the light going on. He knows then the bit that they're talking about.

He's being led to that bit of his evidence, something which he hasn't
naturally said in the course of his testimony. There's our concern. But
the damage is done.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, you
must not forget the conditions in which the testimony of 219 was admitted
into the record of this case. It was relatively late, that is, in the
light of decisions handed down by the Chamber given that the volume of
disclosures was quite large. So we know the background of the
preparations for the proceedings, and it is normal that the Defence
lists -- or, rather, the Defence teams mainly referred to the list of
themes that you communicated as the themes that you would be dealing
with. So you have to bear in mind the remarks that have just been made
by the Defence team of Germain Katanga, and to the extent possible,
please proceed your examination-in-chief as you have been doing since
this morning and as you did in the past few days, that is, bearing in
mind the necessity to be fair and arrive at the determination of the
truth. You should not excessively rely on points that would appear to
the Defence not to be clearly included in the scope of your proposed

examination.
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MR. GILISSEN: (Interpretation) With your leave, your Honour, we
note the decision of the Chamber and, of course, we would comply with it.
We want to tell you how we feel. We think, maybe wrongly, that the issue
of cannibalism in Bogoro is important for the children who participated
in that attack as well as for the victims and the families of the
victims. This is not a secondary question. It's not a secondary issue.

It is a crucial issue for the three categories of people that I have

talked about. The Chamber has given its directives, and I believe that

this issue was raised during the preparations, and even during the
confirmation of charges cannibalism was mentioned, and I can refer you to
the transcripts. So I'm a bit surprised that such an embarrassing issue
should raise difficulties for the Defence, which has been doing its job
brilliantly and which has been trying now to exclude this issue. And
given what has been suffered by the victims, cannibalism is an important
issue.

I want to be cautious, but when this happens, it means that human
beings are not being considered in the same way, because human flesh is
being eaten. So I am relying on your wisdom here, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Mr. Gilissen. The Chamber fully understands your feelings. We
absolutely do not underestimate the seriousness of any possible acts of
cannibalism. We believe that we can -- we can actually remember, and I'm
not really sure about the transcript reference, that this issue was

already raised by a previous witness. However, we would like to point

out that facts of this nature, as legally characterised, do not feature
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in the decision of the confirmation of charges. Subject to verification,
it does not seem to me that human -- inhuman treatment is included in the
confirmation of charges decision.

You should not forget, except proven otherwise, that the witness
that we have before us did not personally witness any such acts, and yet
the interest of his testimony, which is important, lies mainly in what he
saw, what he heard, and what he experienced. That is where we are at.

Mr. Prosecutor, please proceed.

MR. GARCIA: (Interpretation)

Q. Mr. Witness, once again talking about the Bogoro attack, do you
know what happened to the women who were in Bogoro during the attack?
A. Yes. We are talking about Bogoro, and I think we are talking
about Bogoro which was 22 kilometres away from Bunia.

Regarding the women who were in Bogoro and whose dead bodies were
in the classrooms in Bogoro, I would say that no woman survived. There
was a soldier, a certain Akufaka (* phon) who was moving about and
wearing a woman's genitalia on his wrist like a bracelet. It was seen
that the genitalia of the women were cut off. Even the men's sexual
organs were cut off. There was a system known as gilet. Those parts of
the women were cut off, and there was no woman who had survived. No
woman could stay alive beyond a period of 45 minutes there.

Q. You mentioned a system known as gilet. Did I understand you
correctly?
A. Yes. We are talking about how people were killed, but we have to

really understand what happened. One should have needed to see the dead
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bodies right there. These are scenes that one would not like to see a
second time. People were not killed with bullets. For example, someone
would be taken and killed.

When I talk about the gilet system, this is a system that was

applied. Someone's head could be cut off, or his chest opened up as if
one was opening a Bible to read it. People's extremities could be cut
off. And this was done by the combatants. They came with knives and
spears. It was those commandos who carried out such acts.

When we talk about this today, it's as if we are talking about
something that happened a long time ago, but these are events that really
did take place.

Q. Mr. Witness, during your testimony you told us that during the
Bogoro attack there were mainly Ngiti forces and Lendu forces under
Ngudjolo. To your knowledge, did Ngitis and the Lendus fight together
during other attacks subsequent to Bogoro?

A. After Bogoro, Germain went with troops towards Zumbe. He had a
meeting in Zumbe, and after they went and attacked Mandro. I think it
was on a Thursday. Ino longer remember the date on which Mandro was
attacked. They attacked on that Thursday. And it was in Mandro that
there was a problem between Germain and Ngudjolo, and after that attack
those two forces never fought alongside each other again. That never
happened. So there were those two attacks against Bogoro and Mandro, and
those attacks were perpetrated by the two groups together.

Q. Mr. Witness, when you say it was after Bogoro, are you able to

tell us approximately how long it was after Bogoro that the attack on
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Mandro took place?

A. Those were attacks that were quite close to each other. The
interval between them was approximately two weeks.

Q. And you also tell us that there was a dispute between Ngudjolo
and Germain. Can you tell us what that problem was?

A. According to Germain himself, when the attack on Mandro took
place, his body-guard Geribe (* phon) was beaten.

THE INTERPRETER: Your Honour, the interpreters cannot understand

what the witness is saying. He has to repeat.

PRESIDING JUDGE COTTE: (Interpretation) There is a problem.

You know that there is need to interpret into English and into French.
Can you repeat your answer. It must be unpleasant for you to be
interrupted, but it is important for us to understand what you're saying.
So please repeat from the beginning of your answer. That is what the
Swabhili interpreters are telling us.

On page 23 of the transcript, line 2, and I read your answer:

"According to Germain himself, when the Mandro attack took place,
his body-guard Geribe was beaten."

You could spell that name for us, and that is where we were at,
so please repeat that answer slowly and clearly.

THE WITNESS: (Interpretation) This is what I have to say: The
body-guard of Germain beat the individual who was using a MIG 50 weapon.
After striking him, he took over that weapon, that is the MIG 50, and
there were women walking behind the combatants, and those women took the

weapon and carried it to Zumbe. So it was those women who had carried
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away the weapons. That is the first point.

The second point concerns the cows that were there. Ngudjolo
took all the cows and did not give any to Germain, and that was the cause
of that dispute that I talked about. Those were the two reasons.

JUDGE DIARRA: (Interpretation) I'm sorry, your Honour. I am
wondering whether it is appropriate to have that clarification right now.
Those woman you are talking about, were they combatants? Were they
members of those armed groups or they were women who were prisoners?
That is, the women who were taking the weapons, were they responsible for

carrying them away? I do not fully understand.
THE WITNESS: (Interpretation) This is how the battle went on.
in fact, when they planned to attack a town, the entire village was
aware. And since the villagers were aware, the soldiers were armed.
They had weapons. And those who had weapons would go ahead. And it was
they who would attack the village or locality in question. And behind
the soldiers you had other people who were armed with spears and
machetes, and those were called fighters. They did not have any
firearms. They followed the soldiers who had firearms. And after them
you had the population of men, women, and children who followed after the
fighters in order to loot the locality. After that locality fell, they
would loot property to take back home. It was these women, therefore,
who collected the weapon after the battle, and so it was not possible to
find the weapon afterwards.
PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you may

proceed.
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MR. GARCIA: (Interpretation)

Q. Witness, you said that the disagreement broke out partly because
of an issue relating to cows. Could you please tell us what normally
happened during an attack or after an attack when cows were taken or
property looted? How was the loot divided? Was there a system in place?
Was there a certain tradition for dividing the loot? What was the normal
practice with respect to loot that was taken after an attack?

A. Well, this is what used to happen during an attack: When an area
was attacked and taken over, things like television sets, motorcycles,
radios, all such property had to be taken to the commanders first and
foremost. It was the commanders who took such objects of value, and
after them, the soldiers would take mattresses and things of that nature,
and each one took an object, and that object would belong to them and
could not be shared with others. After the soldiers, the population
would take things like pots or clothing.

Now, with respect to cows, there were two systems. In Zumbe

there was a different system. In Aveba, yet another system was used when
cows were taken after the battle. (Expunged)
(Expunged)
(Expunged). And in Zumbe that was a different system.
When cows were taken, the cows were taken to Godza, and there there were
certain wise old men, and it was these old men who would sell the cows
and then pay a certain percentage of the proceeds to the soldiers, and
the money was used for the war effort. I'm talking about Zumbe.

With respect to Aveba, when cows were stolen or looted, first of
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all, there was the old man, Bayonga, to whom a cow had to be given. A
cow had to be given to him in priority. Secondly, a cow had to be given
to Germain, and that cow was sent to his residence. And if there was
another cow remaining, then that cow would belong to the soldiers, and
that cow had to be eaten by the soldiers in the camp, and whatever
remained was shared by the rest of the looters who could sell it and then
share the money. That was the system that they had in place.

Q. Witness, as concerns Germain Katanga in particular, what would

happen if that cow was not given to him or if a cow was not shared with
Germain Katanga after an attack? Would there be consequences if the
system as you described was not observed?

A. 1did not observe on any day that cows were brought and not
shared with him. I remember that one day Commander Bahati went to Boga
and he looted cows. At night he hid the cows, and the next day, in the
morning, when Germain heard about this, he went to look for the cow in
question. He went and collected the cow, and he made sure that he had
his share.

I do not remember any occasion on which cows were taken and
Germain's share was not given to him at the BCA.

Q. Witness, we are going to change topics for now. In the course of
your testimony, you said that in the BCA camp, at the residence of
Germain Katanga, that there was a phonie, a communications radio. You
also talked about an individual by the name of Oudo, who was a radio
operator. I have a few questions to put to you concerning the entire

communications system that existed in Aveba and in the Ngiti camp.
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First of all, I would like to know whether, to the best of your
knowledge, there were phonies or other radio communication equipment in
the other Ngiti camps which you made mention of yesterday in your
testimony.

A. Yes. Ithink that the radio communications system, that is, the
phonie system, was in Aveba, and the equipment was of the brand Kenwood.
They had digital and analogue systems and the colour of equipment was
black. And this phonie system was managed by a radio operator called
Oudo and his code-name was Juliette Oscar. That was the first phonie
system.

Now, at the level of the various positions there were small radio
communications equipment called white phonies, and that was a different
system. There were also Motorola radios use for communication in Aveba.

As far as the communication system is concerned, Oudo had two
logbooks. He obtained them in Beni. And he had coded messages in these
logbooks, and there were two frequencies used with the phonie system.
The first frequency was called the boulevard, and the number was 80.102.

THE INTERPRETER: Or the interpreter corrects, 82.102.

THE WITNESS: (Interpretation) And on this system called
boulevard you could talk to someone in Kpandroma to discuss family
matters which had no relation to war or military matters. That's what
was done on boulevard.

There was another channel, and when Oudo used that particular
channel, he would interrupt the phonie system, and that channel was used

purely for military matters. He would start whistling through this
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channel and send messages. He would say, "We are going to leave from
point X to point Y." And so they would leave. He would say, "We are
going to use another logbook." And he would go to what they called
Briki Cali (* phon) 4, and he would start communicating.

There was another phonie system which made it possible to hook up
with Beni, and that major system was used for communication of messages
to small phonie sub-systems. Cobra could call Labu (* phon).

THE INTERPRETER: The Swahili booth would like the witness to
slow down or to repeat his answer. The witness is going at breakneck

speed and making things difficult for the Swabhili booth.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, I would
like to interrupt you once more. Please speak slowly. You have a lot of
things to say, but take your time. Take your time to speak slowly.

Could you please repeat your last sentence so that the interpreters can
faithfully render what you are trying to say. Thank you.

I am aware that it's very difficult to speak slowly when one has
lot of things to say. We are all aware of that within the courtroom, and
I know that it's even more difficult for you as a witness. Please take
all your time.

THE WITNESS: (Interpretation) Very well. I was saying that
after communication through the major phonie system, there was another
means of communication which was used to relay information to the various
positions, and this was done through what was called the white phonie.
The white phonie had its own name, and the name was in the Ngiti

language.
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1 When Cobra was in Labu, he used to call that system Labu. Or he

2 could call the system Saka Ekbar Dada (* phon) and so on and so forth.

3 The system could also be called Nyama, or another name could be used for
4 it

MR. GARCIA: (Interpretation)
Q. Thank you, Witness, for that explanation. I'm going to ask you a
few questions in order to clarify certain points that you raised.

A short while ago you talked about the white phonie. You said a
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distinction should be made between the major phonie system, which I

10  believe is the black phonie, and what you refer to as the white phonie.

11 Now, let's talk about the white phonie.

12 If I understood your testimony well, and please correct me if I'm

13 wrong, that was the phonie that could be used to communicate from the BCA
14  camp, thatis, to communicate with the other positions, the other Ngiti

15 camp positions. Is that correct?

16 A. Yes, that is correct.

17 Q. If Iunderstood you well, the other Ngiti camps that you

18 mentioned yesterday in detail, well, to the best of your knowledge, these

19  camps had the phonies blanches. Is that the case?

20 A. Some of them had the phonies blanches, but others simply had

21  Motorola radios.

22 Q. Now, with respect to these Ngiti camps, those of them that only

23 had Motorola radios, what was done at the BCA camp to communicate with
24  such camps? What means of communication was used?

25 A. Atthe BCA we had -- well, at the BCA there was only one phonie
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system, a Kenwood phonie system. The white phonie was used at the health
centre at the hospital in Aveba. There was a white phonie in that place,

and Oudo would go to the Aveba hospital to use the phonie -- the white
phonie system and talk to the various positions, and he would do this

after having operated the major phonie system.

Q. Witness, just so we understand each other well, the major phonie
system which was in BCA, which you referred to as the black phonie, well,
what -- which camps could be contacted through these major phonie system,
the one which was a Kenwood and which was found at the BCA camp?

A. The major -- the major phonie system was also found in Kagaba.

There was another major system in Bavi. And in the -- in Cobra's vehicle
there was a phonie system as well with a tall antenna, and this phonie

was used to speak to people in Kata Bey, Beni, the people of Kpandroma,
and the people of Mongbwalu. So the major phonie system in BCA was used
to communicate with these various localities on every occasion.

Q. Inyour testimony you said that it was the individual called Oudo
who served as radio operator when there was need to contact the other
camps; is that correct?

A. Yes. Oudo was the radio operator in Aveba. He was the person
who was trained to serve as radio operator, and so he was the one who
every morning at about 8.30, 9.00 a.m., would go down to communicate, and
he would do the same in the afternoon at about 3.00 p.m. So he was in
charge of radio communications.

Q. Witness, with respect to these radio communications which were

done by Oudo and in order for us to fully understand each other, were
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these communications done on a daily basis? Was there a certain schedule
that was followed? Were there any situations which required radio
communication? How was this done?

A. Communications were done every day. Ordinary communications were
done on a daily basis. When we had to deal with -- when they had to deal
with military matters or army matters, radio communication was done.
However, with respect to ordinary communication, this was done on a daily
basis.

Q. Witness, I will once more change the topic, because I wish to get
additional information on things which you mentioned in your testimony
yesterday and on Friday.

In the course of your testimony, you mentioned in detail the
various Ngiti camps that were in existence. Could you please tell us
what would happen when a commander or any officer who was in charge of a
Ngiti camp did not comply with the orders issued by Germain Katanga?
Were there any consequences? What would happen if such a situation
occurred?

A. First of all, the only commander who did not obey Germain's
instructions, as far as I know, was Kisoro -- or, rather, there was
another one who never respected the troop organisation system. His camp
was attacked and set on fire, and once that happened, the commander could
flee, and he would later on return, perhaps, to join the group and try to
be reconciled with the rest of the troops. That's how things were done.

Q. Did that happen with any particular commander?

A. Yes. Once Yuda went to Zadhu to attack a certain area. And on
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another occasion -- this happened in Bavi after the death of Kandro.
Bavi was attacked, and Kisoro was chased after and the same thing

happened to him.
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On another day, Yuda went to look for Lobho Tchamangere because
he had killed someone. He went to attack, and he was arrested and
imprisoned there. And that's the way we -- or that was the way they
operated.

Q. Mr. Witness, still on the same topic, to the best of your
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knowledge -- to the best of your knowledge, did the military officers in

10 these Ngiti camps report to Germain Katanga? Did they send him reports
11 about their activities?

12 A. Talking about written and signed reports, I would say that they

13 didn't exist, but it was possible for someone to come, introduce

14  themselves and explain what had happened. He could say there was a

15 problem at such and such a place. That was the procedure, but there were
16  no written or signed reports. However, it is not possible for me to know
17  everything that happened, but I must say that I did not see any written

18 reports, but I witnessed some verbal or oral reports that were given.

19 Q. Witness, I would like to backtrack a little bit. In answer to my

20 question, amongst other things you said that Bavi was attacked and Kisoro
21  was chased down. Can you tell us who was attacked in Bavi?

22 A. Cobra.

23 Q. Can you tell it us why he was attacked?

24 A. Cobra was attacked because he had killed Kandro. After having

25 killed Kandro, the garrison group attacked Cobra.
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Q. Yesterday, you also talked about the fact that some planes

brought in weapons, amongst other things, to Aveba. Can you tell us

whether apart from the weapons and ammunition that you described

yesterday there was something else that was brought to Aveba, that is, as

part of the war?

A. Apart from weapons and ammunition, I did not see anything else.

Q. Can you tell us the type of weapons that we are talking about

here?

A. The weapons that were brought on board a plane to Aveba were as

follows: There were AK-47s from Beni. There were 100 AK-47s. Fifty of

them remained in Aveba while the other 50 were taken to Kpandroma. Apart

from the ammunition that was brought on board the plane -- or, rather,

apart from the weapons, there was also ammunition. There were

Kalashnikov AK-47s, MAGs. In fact, there were many more MAGs than

AK-47s. There were also mortar shells.

Q. Witness, can you tell us what types of uniforms did those Ngiti

troops wear at the BCA camp?

A. First of all, it was not every soldier in the BCA camp that had a

uniform. Most of those who had uniforms were commanders. They went to

Beni and bought uniforms from APC soldiers. It was also possible to take

off the military uniform of a dead UPC soldier. Not every soldier was

provided by -- with a military uniform. Some of them wore civilian

clothing, and others wore mixed clothing, that is, a civilian pair of

trousers and a military uniform top. There were also military uniforms

inscribed with the words "FAC." Some soldiers wore those, and some
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commanders also wore camouflage uniforms. So it was not all the soldiers
who wore military uniforms.

Q. Witness, yesterday during your testimony you stated that on the
eve of the attack on Bogoro you observed the presence of child soldiers
amongst the troops leaving for Bogoro.

My question to you is as follows: With regard to the camp

itself, that is, the BCA camp, who was the youngest of the soldiers in
that camp? What would have been the age of that soldier?

A. TIbelieve that I can tell you some details about this. I
remember that immediately after the fighting the people who could help us
were the UNICEEF officers, because those people arrived Aveba after the
fighting. They came on board a helicopter, and they were guarded by
soldiers of the Bangladeshi contingent. They were accompanied by a
Moroccan major known as Yousfi. They arrived on the day Germain was ill.
He had been hospitalised in the Aveba hospital centre. Those soldiers
came with UNICEF workers. They attended a meeting in which we were
present in the chapel of the Aveba church. There were notables or sages.
There were church leaders and Ngitis. They told us that they had come to
take away all the children who were in the army and to send them to
school.

After the meeting, the UNICEF workers went and visited Germain in

hospital. They had a discussion with him, and after that they took all
the children who were of primary school age and sent them to primary
school. The secondary-age schoolchildren were sent to secondary schools,

and those who were in a position to stay in the army, stayed in the army.
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I cannot give you further details, because I did not have a pen or paper
with me to write down their ages. I believe that that data would be in
the possession of UNICEF, as I have explained to you.
Also, at the time of disarmament, the workers of Save the
Children took care of child soldiers. Those are the people who can
answer your question, because I do not want to venture into that area.
Q. Witness, I have a question for you that is a bit general in
nature. Regarding the consumption of drugs and marijuana, for example,
by soldiers, what can you tell us about that?
A. This is something that was not even regulated. It is not
possible to say that smoking cannabis or any other drugs was an offence,
no, because the commanders themselves smoked cannabis excessively. For
example, someone like Yuda, he smoked cannabis excessively, and no normal
person would have done that. And he mixed several types of marijuana.
Another person who smoked was Cobra. Even foot soldiers smoked
marijuana, and they put Kalis into it, and after that those people could
become disruptive.
I do confirm that there were no regulations regarding the use of
drugs.
Q. Regarding the use of drugs, was this a common occurrence or did
this happen at specific times only?
A. All the time. At any time that someone wanted to smoke, he would
do so. Whenever someone felt like drinking, they would go and drink. So
everyone was free to consume drugs any time they wanted.

Q. Witness, just before an attack did the soldiers take any drugs,
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marijuana or something else?

A. Before an attack there was a place where people stopped. That is
some metres away from the place that they wanted to attack. They would
say the following: "Here we have come to take fetishes." They would use
razor blades to cut their bodies, and after that they could use fetishes
in the form of powder that would be sniffed through the nose. There was
also a chocolate-coloured liquid that was used. They were assisted by
people known as docteurs or doctors. These were the people responsible
for the fetishes. They were the ones who made the incisions and smeared

the combatants with products.
This is something that happened not in the village but a few
kilometres from the place that was to be attacked.

Q. You have mentioned the féticheurs. What were their names?

A. The most senior of those féticheurs, or medicine men, in Kagaba
was known as Raymond. He was a witch doctor, a specialist. In Aveba,
the specialists in the areas of sacrifices and ceremonies was known as
Kasaki. Kasaki would conduct ceremonies and sacrifices before the
soldiers went to battle.

Q. Witness, was there a spiritual leader or a chief witch doctor or
féticheur?

A. Yes, there was a spiritual leader. He was responsible for
presiding over religious ceremonies or orders. It was in Tchei. His
name was Sarago (* as interpreted). And he was -- if it was a major
ceremony, it would be Bayonga himself who would preside. And if he was

absent, he would delegate Kasaki to act in his stead.
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Page 33

MR. GARCIA: (Interpretation) Just a moment with your leave,

your Honour.
(Prosecution counsel confer)

MR. GARCIA: (Interpretation)

Q. Witness, you have mentioned two people that I will refer to. You

mentioned Bayonga as well as Saradu. Can you spell that word for us? It

is not on the transcript. I believe the first name you mentioned was

Saradu.

A. Saradu is S-a-r-a-d-u, Saradu.

Q. Thank you, Witness. Ibelieve that the Chamber and myself would

like to better understand the responsibilities of those two people. Did

they have different responsibilities, that is, Bayonga and Saradu?

A. Yes. To begin with, in the Walendu-Bindi collectivity, the first

person after God was Bayonga. He was the one who was the supreme leader.

He was known as PDG. He was someone who had a sort of government, a

group of people that he moved about with. There were singers, there

were -- there were choristers, there were pastors and so on. There was

someone responsible for prayer. Others were responsible for praying to

Jesus. There was someone responsible for sacrifices, presiding over the

slaughter of cows and so on, and this person was Saradu. He was the

spiritual officer of Chief Bayonga.

MR. GARCIA: (Interpretation) Your Honour, given the time, I

would suggest that we break now, and I would like to reassure the Chamber

that I will not take too much longer after we reconvene.

PRESIDING JUDGE COTTE: (Interpretation) Very well. We will
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Witness: Witness DRC-OTP-P-0219 (Resumed) (Closed Session) Page 34
Procedural Matters

1 leave it here after talking about Bayonga and Saradu.
Mr. Witness, you will have 30 minutes' break. We will meet here

again at 11.30.

A~ W N

And, Court Officer, please let us go in a closed session to allow
5 the witness to leave the courtroom.
6 (Closed session at 10.54 a.m.)

7 (Expunged)

o]

(Expunged)

Ne)

(Expunged)
1

)

(Expunged)

11 (Open session at 10.55 a.m.)

12 COURT OFFICER: We're in open session, your Honours.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you. The hearing

14 is suspended. We will reconvene at 11.30 a.m.

15 Recess taken at 10.55 a.m.
16 On resuming at 11.31 a.m.
17 (Closed session)

18 (Expunged)
19 (Expunged)
20 (Expunged)
21 (Expunged)
22 (Expunged)
23 (Expunged)
24 (Expunged)

25 (Open session at 11.33 a.m.)
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1

COURT OFFICER: We're in open session, your Honours.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Madam Court Officer.

Before we call upon the Prosecutor, the Chamber would like to
indicate that we have invited the Defence team of Mathieu Ngudjolo to
prepare a confidential version of the ruling that you mentioned during
our first hearing at the beginning.

Witness, can you hear me well?

THE WITNESS: (Interpretation) Yes.

PRESIDING JUDGE COTTE: (Interpretation) Then everything is
working correctly. Please do not forget that you can never speak too
slowly, even if you have a lot of things to say.

Prosecutor.

JUDGE DIARRA: (Interpretation) What you're saying in French is
very complicated. Just tell him to speak slowly.

PRESIDING JUDGE COTTE: (Interpretation) Well, that may be the
case, but I do have the impression that the witness has understood.

JUDGE DIARRA: (Interpretation) Well, I had to think about what
you said before I understood.

PRESIDING JUDGE COTTE: (Interpretation) Fine.

Prosecutor, please proceed.

MR. GARCIA: (Interpretation)

Q. Good morning again, Witness. When we stopped for the break, you
were telling about a person named Bayonga, and you told us, amongst other

things, that there was someone in charge of prayers and sacrifices and
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presiding certain ceremonies, slaughtering animals, and this was Saradu.
As regards those sacrifices or those ceremonies, was there --

were there particular occasions where those ceremonies took place?

A. The sacrifices depended on the circumstances. There would be a
sacrifice every time the circumstances required such sacrifices.

Q. Could you tell us what kind of circumstances justified such
sacrifices or such ceremonies?

A. Yes. When there were battles, there was a sacrifice where an
animal was slaughtered, and if there was a wedding in the camp, there was
also a sacrifice. And after a battle, when we came back there was also a
sacrifice.

MR. HOOPER: Can Ijust ask the interpreter, did the witness say
"when we come back," which is the translation in English? It was
something that also concerned me yesterday, that the word "we" was used
in English, which is a straightforward first person plural, but I'm not
sure whether that was indeed an accurate, I put it like that, translation
or whether in French it was another form of phrasing that was used.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Counsel Hooper. I shall re-read the French transcript on page 42 at the
last line, and 43, 1 to 4. I can read the following and the response
given by the witness:

"Yes. When there was fighting, there was a sacrifice which
involved slaughtering an animal. When, for example, there had to be a
marriage in the camp, there was a sacrifice. And after battles, upon

return there was a sacrifice.”
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So if it is this portion of the sentence, indeed there is no
pronoun in the French.

THE INTERPRETER: The interpreter would add that indeed it was no
doubt a slip simply because the English sentence required a subject.

PRESIDING JUDGE COTTE: (Interpretation) Indeed, it was an
interpretation error, and we would like to ask the witness to repeat his
answer.

Witness, the Prosecutor asked you what were the circumstances
which justified such a sacrifice or such a ceremony. Would you be so
kind as to repeat your answer to be absolutely certain that the
interpretation is as true and genuine as possible.

THE WITNESS: (Interpretation) Yes. There was a sacrifice
before battles. There was also a sacrifice on the occasion of weddings,
and there was also a sacrifice after battles.

MR. GARCIA: (Interpretation)

Q. Asregards the ceremony --

MR. GARCIA: (Interpretation) Your Honour, apparently there's a
problem on the screen. With the translation. Apparently the -- on our
screens something is wrong.

PRESIDING JUDGE COTTE: (Interpretation) Do you mean in the
English or the French?

MR. GARCIA: (Interpretation) In the French.

PRESIDING JUDGE COTTE: (Interpretation) Well, it must be your
screen only, because mine seems to be perfectly fine. The French

transcript is okay. Professor Fofe indicates that he's not having a
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Witness: Witness DRC-OTP-P-0219 (Resumed) (Open Session) Page 38
Questioned by Mr. Garcia

1 problem.

2 Court Officer, do we need to check --

3 MR. GARCIA: (Interpretation) I've just noticed that everything
4 seems to be fine. Apparently it's corrected itself. Thank you, Usher.

MR. MACDONALD: (Interpretation) I was the one who indicated
that the transcript comes onto the screen, goes back up, disappears,
et cetera, and we are -- while we're seeing your question on the screen,

if you will, my colleague was asking another question, and it's difficult

O 0 NN o Q1

to follow. If there's a delay in the transcript, it makes it very

10  difficult to follow. I don't know whether there's a difference in the

11 rate of appearance, if you will, of the words on the screen between the
12 English and the French, but I can tell you that in the French it goes up
13 and down, it disappears. It's a bit like a yo-yo going up and down, and
14 it's very difficult to follow.

15 PRESIDING JUDGE COTTE: (Interpretation) Fine. I hope that

16  everything will be okay. At present the transcript that I have on my

17  screen is perfectly linear.

18 Prosecutor, please proceed.
19 MR. GARCIA: (Interpretation)
20 Q. Witness, as regards the ceremonies or sacrifices that took place

21  Dbefore battles, can you tell us what the goal of such ceremonies was?

22 A. There was a traditional aspect in the fighting, and this goes

23  back to the generation of grandparents, a traditionalist approach. So

24 the ceremony involved enabling someone not to be hit by bullets and that

25 the soldiers not be afraid when going to battle. That is why this
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ceremony was held before a battle. And a goat or a sheep or a cow was
slaughtered, and there were songs that were sung recalling the Israelites
coming out of Egypt. So when the animals would be slaughtered these
songs would be sung, and when the blood started flowing, you had to put
salt on it and remove the heart and the liver of the animal. The

soldiers who were to go to the front went by there, and each soldier
would touch the blood of the slaughtered animal and put it on their
foreheads, on their -- on their heart, and on their hands, and they would
do this one after the other. After the ceremony, they would leave.

Q. Witness, in order to be perfectly clear, who was in charge of
said ceremony? Was it Bayonga? Was it someone else under his authority
who carried out these ceremonies?

A. That depended on the camp where the ceremony took place. There
was someone in charge of the ceremony. At BCA in Aveba it was Kasaki who
was in charge of such ceremonies.

Q. What ceremony was Bayonga in charge of?

A. Bayonga could also be in charge of a ceremony, but he would do it
in particular when it was a particularly major ceremony. For example,
there was a ceremony that he presided over in order to put an end to the
war, and, in fact, he had received powers from Lungu, and he slaughtered
several cows and he said the war was over, and he said that people would
continue to reproduce. But in other camps he delegated other individuals
to preside over similar ceremonies.

Q. Asregards the ceremonies that took place after battles, what was

the goal of those ceremonies?
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A. The goal of a ceremony following the battle was a purification
ceremony. Those who returned from battle had committed killings and
other acts, and it was to avoid the consequences of such acts that they
were guilty of.

Q. What were they specifically afraid of? You mentioned
consequences. What were they afraid of exactly?

A. Idon't know if you've had the opportunity to see someone who has
killed several people or who is coming back from a battle. You know,
there were many people killed, and someone coming back from battle is not
at peace. His spirit is not at peace. The person is upset, and they're
not at ease. So in order to avoid such effects, these ceremonies were
organised in order to put an end to these potential effects on the
individuals.

Q. Witness, you also stated that ceremonies took place when there
was a wedding; is that correct?

A. Yes. There were also ceremonies when a wedding took place. For
example, if you take a woman in marriage, there was two types. There
were two types of ceremonies. In fact, if you take a woman without a
ceremony and you bring her into the BCA camp without there being the
ceremony, you could be punished by death. It was called Munyoni. This
meant that it would bring bad luck to the camp. So in order for things
to be correct, you had to tell Kasaki that you had taken a woman, and
Kasaki would get a chicken, and the woman would take part of the chicken,
and then the chicken was slaughtered with a series of chants, and after

this ceremony, you were considered as husband and wife, living together
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as a couple, and so you could can stay in the camp without any problem.

If, however, the ceremony had not taken place, if Munyoni was not
observed, then this would bring bad luck, evil, to the camp. And if
someone was killed on the battlefield, you could be accused of being
responsible for that death because you had taken a woman to the camp
without the appropriate ceremony. That was called sere (* phon) in
Zumbe. If you had a sexual relationship with a woman who was not
recognised as your legal wife, this was called sile, and you had to go to
Godza, and you had to lie down on the ground and call someone who would
walk on your body. And then you turn over, and you lie on your back, et
cetera. And then you would be hit or lashed with a leopard skin, and you
would be purified when you left. So in other words, the sexual
relationship that you'd had before the ceremony had been purified.

So those were the two types of ceremonies that were celebrated
related to marriages in the camp.

Q. Could you first of all spell the term you used that you

pronounced Munyoni? Could you spell it for us so the record is perfectly
clear.

MR. GARCIA: (Interpretation) Perhaps the Court Officer could
give the witness a piece of paper so that he could write it down if
necessary.

For the purposes of the transcript, your Honour, the witness has
spelled M-u-n-y-o-n-i.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

MR. GARCIA: (Interpretation)
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Q. I'd like to begin discussing the situation in the BCA camp.

Could you tell us whether there were couples or married people who lived
in the camp?

A. Yes.

Q. Were there single people as well?

A. Yes, there were.

Q. In the camp were they separated or did they live in different

areas of the camp?

A. On the map that I drew, on the sketch, in front of the line that
corresponded to where the tribunal was, there were houses for married
soldiers, and on the other side the single soldiers lived.

Q. Witness, as regards the married soldiers, where did the women
come from?

A. That depended on circumstances. It depended on how the couples
had met. It's difficult to tell you how those couples met. I can't tell
you whether they got married in this circumstance or the other before
they came to the camp. It's difficult for me.

Q. To your knowledge, were there any Hema women in the camp?

A. None at all. No Hema women in the camp.

Q. Can you explain why there were no Hema women in the camp?

A. Well, you know, the war in that area was an ethnic war. It was
between the Ngiti and the Hema or the Lendu and the Hema. So it was very
difficult to have a Hema wife. In other words, a wife from an ethnic
group that they were fighting. It was impossible. That was not going to

be done, and that never will happen.
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1 Perhaps today with the return of peace it's possible, but at the

2 time, it was impossible to have a Hema woman come and live with a Ngiti
3 or Lendu in the camp.

4 Q. To your knowledge, Witness, were there women in the camp who had

been forced to marry?
A. Yes, there were. I knew of a case of a forced marriage. It was
a soldier from Shari who married a Hema woman who sold alcoholic drinks

called Kadire (* phon). One day when we were going -- while we were

O o NN o Q1

drinking alcoholic drinks I asked her, I said, "From the way you look,

10 you don't seem to be from this area," and she said, "Yes, it's true. I'm

11 not from the area." I asked her where she was from and she said she was
12 from the other side. SoI asked her how it came about that she was with
13  this man, and she answered, "Well, he took me by force. And to go to the
14 market, I went with the younger sister of my husband whose name was
15 Baluku (* phon), and I couldn't do anything else without a member of my
16  husband's family being present." That was the first case that I had

17 knowledge of.

18 The second case concerns a soldier named Jamukula. He was used

19  to wearing several items of clothing at the same time. This gentleman

20 also had a wife, and the woman said that she was somehow living with him
21 asahostage, and she stayed with him until she became pregnant, and

22  after the disarmament she returned to Bunia, and today they are divorced.
23 Those are the two cases of women who were forced into marriage.

24 Q. Asregards the first case you mentioned, did you -- do you know

25 the woman's ethnic origin?
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A. No. Idid not have the opportunity to determine her ethnic
origin.

Q. IfIunderstood you well, Mr. Witness, that woman -- or these
women were married to Ngiti soldiers. Is that the case?

A. Yes.

MR. HOOPER: Can my friend clarify for the record, because in
English it reads that a soldier from Shari, I think, married a Hema
woman. And we don't think that's right. We don't think that's correct,
but I'll leave it to my friend to deal with. And we didn't get the name

of the soldier in the second incident either.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, the
first part of Mr. Hooper's statement was not interpreted. However, could
you clarify with the witness -- get the witness to clarify these two
points. In the French transcript, page 50, lines 24, the witness says:

"Yes, there were some. I knew one case of a forced marriage. It
was a soldier from Shari who got married to a Hema woman who sold
alcoholic drinks."

I would like to stop there. And in the transcript, what is
written actually reflects what was said, but with respect to the second
case, we think the transcript is not very clear, and for that reason it's
hard to understand for us. Could the witness be asked to clarify the
second case he mentioned. By so doing, I believe he would be addressing
the concern raised by Mr. Hooper, who, like us, could not make sense of
what was written in the transcript and what the witness said.

MR. GARCIA: (Interpretation)
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Q. Witness, just to make it clear for everyone, in the second case
you mentioned, could you please give us the name of the soldier you
talked about.

A. Yes. The soldier's name was Jamukula.

Q. Could you please spell the name for us once more. Maybe the
Court Officer would give you a sheet of paper to write on if that is
necessary.

Your Honour, it's Jamukula, J-a-m-u-k-u-l-a. I'll repeat:
J-a-m-u-k-u-l-a.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. You may
proceed, Mr. Prosecutor.

MR. GARCIA: (Interpretation)

Q. Witness, just to make this clear, you a mentioned two women who,
from what you said and from what you claimed they told you, were in a
forced marriage. If I understand your evidence well, for these women to
enter the camp a ceremony had to be organised, the type of ceremony you
described a short while ago. In other words, a marriage ceremony. Was
that the case?

A. Yes.

Q. At the BCA camp, who was the individual who officiated at this
marriage ceremony?

A. The person who officiated at the marriage ceremony was
Mr. Kasaki.

Q. And when that marriage ceremony took place, were there certain

commanders or high-ranking officers who attended?

Page 45
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A. When I talk of marriage, I'm not talking about your usual wedding
ceremony to which the entire village is invited. No. That was not the
case. There were just a few individuals who came together. You could
even have two persons and a few officers. The most important thing was
to make it certain that such and such a person has gone through the
ceremony. It was not the type of wedding where you have so many vehicles
and people are wearing wedding clothes and dresses and so on. It was a
different type of ceremony from the normal wedding ceremony we are used
to.

Q. Witness, to your knowledge, did Germain Katanga know about the
marriages that took place?

A. Germain was aware of this practice.

Q. Witness, at the beginning when you started talking on the subject
of marriages, you mentioned the term "sile." In the transcript it's
spelled as follows: S-i-l-e. Is that the right spelling for the term?

A. Yes.

Q. You also very briefly described what this ceremony entailed,
these ceremonies that took place in Zumbe. Did you personally attend any
of these ceremonies, the ceremony to remove the sile, the ceremonies that
took place in Zumbe?

A. Tam going to give you some clarification on this point. It was
after Ngudjolo's attack on Tchomia. We were in Aveba, and we heard that
cows had been taken to Zumbe. We went Zumbe (Expunged)
(Expunged)
(Expunged)
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged) after the said ceremony. So we spent the entire day

of Friday in Zumbe. And everything was done under eucalyptus trees.
There was a graveyard close by. It was in that place that the ceremony
took place. After the ceremony, a weapon was taken and given to
Ngudjolo, and he fired it four times, towards the north, the south, the
east and the west, and then the ceremony ended.

We left that place to go to Godza, and it was in Godza that women
were brought. It was said that these women were hostages. They were not
Hemas, but they were the Lus (* as interpreted) who had been captured by
the Hemas in Tchomia. They were taken to Godza, and it was in Godza that
a ceremony took place. And the people who were there on the spot said
that on the next day, Saturday, Bunia had to be attacked, and it was on
that day that the French Artemis force arrived, on that same Friday. So
a ceremony took place. And all of us who were there had to participate
in that ceremony. I participated in the ceremony myself. That is the
only ceremony of which I was an eyewitness in Zumbe.

Q. Witness, I've noticed in the transcript that you said in your
answer that it was in Godza that women were brought, and it was said that
they were not Hemas but Alus (* as interpreted) that had been captured by
the Hemas. Did you really mean to say Hema, or who captured these women

who were hostages?
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1 A. It was Ngudjolo's troops that had descended to attack Tchomia.
Tchomia was a Hema village. The troops attacked Tchomia, and after the

attack they returned with those women. They were the wives of soldiers,

~ W N

or, rather, the women -- well, the wives of soldiers. And where the
ceremony took place there was a video room. The women were kept in the
video room. And after that they went to participate in the sile

ceremony. These were women who had been taken from a Hema village, but

they were women from the Lulu ethnic group.

O o NN o Q1

Q. How many women were there all in all, Mr. Witness? How many of
10  them were taken?

11 A. 1did not count them, but there were more than four women.

12 Q. Mr. Witness, could you please tell us how you came to know that
13 these women had been abducted or captured in Tchomia?

14 A. There are women who came with the soldiers to Tchomia, and the
15 soldiers had gone to attack Tchomia, and that is why I say they had been
16  captured. They were taken hostage. They were taken hostage, and it was
17  said that they were hostages.

18 Q. To your knowledge, Witness, were there any women or girls who
19  were abducted during the Bogoro attack?

20 A. Well, to tell you the truth, as far as the Bogoro attack was

21  concerned, I was living in the Walendu-Bindi collectivité. I did not see

22 any woman taken hostage during the attack on Bogoro, and I don't intend
23  to lie on that point.

24 MR. GARCIA: (Interpretation) With your permission, your Honour,

25 Iwould like us to go into private session for a while.
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PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could we

move into private session, please, since certain questions are going to

be put to the witness that might reveal his identity.

(Private session at 12.21 p.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

Case No. ICC-01/04-01/07

Tuesday, 19 October 2010



|CC-01/04-01/07-T-206-Red-ENG WT 19-10-2010 50/71 PV T

Witness: Witness DRC-OTP-P-0219 (Resumed) (Private Session) Page 50
Questioned by Mr. Garcia

1 (Expunged)
(Expunged)
(Expunged)
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(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

O 0 NN o Q1

(Expunged)
10 (Expunged)
1

—_

(Expunged)
1

N

(Expunged)
1

[6V]

(Expunged)

14 (Open session at 12.24 p.m.)

15 COURT OFFICER: We're in open session, your Honours.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

17 Mr. Prosecutor, you may proceed.

18 MR. GARCIA: (Interpretation)

19 Q. Witness, I wish to get one last clarification from you. At the

20 beginning of today's hearing, I asked you whether you had received any
21  information on how the attack on Bogoro was organised.

22 MR. GARCIA: (Interpretation) It's on page 9, line 19, of today's
23  transcript, your Honour.

24 Q. And your answer to me was: "From what I was told." That was

25 what you said before you continued answering. You said, "From what I was
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1

told." Could you please tell us who gave you details, who gave you
information on how the attack on Bogoro was organised?
A. The person who gave me -- the person who gave me information

about the attack on Bogoro were the following: (Expurgée)

(Expurggée)
(Expurgée)

three individuals explained to us about what happened during the attack
on Bogoro, and I personally heard these three individuals.

Q. Witness, we are going to change topics. In the course of your

Page 51

testimony yesterday, you said you had a conversation with Germain Katanga

after the attack on Bogoro, and my question to you is the following:
After that conversation which you had with Germain Katanga, later on,
whether this was a few years later or recently, since Germain Katanga was
detained have you ever had an opportunity to talk with him? And I just
simply want you to tell me whether this -- whether you had the
opportunity, yes or no. If I get your answer, I'll put other questions
to you.

A. Yes, I have had an opportunity to discuss with him.

Q. Since Germain Katanga was detained, you have had an opportunity
to talk to him. On how many occasions did you talk to him?

A. Only once.

Q. When you had the opportunity to talk with Germain Katanga, how
did you feel about the fact that you were talking with him? How did you
feel?

A. When I had discussion with Germain --
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Q. Iapologise for interrupting you. Isimply want you to explain
to me how you felt with respect that discussion. I don't want you to go
into the details of your discussion. So I will now let you answer that
question.

A. Ifelt sorry for him when he talked to me.

Q. Why did you feel sorry for him?

A. You said you did not want any details. He told me that he was
suffering here. We spoke for a long time, and I felt sorry for him.
Afterwards, what he asked me to do, well, I was afraid to do it.

Q. Please continue, Witness.
A. I'was afraid because I had already been in contact with the
Office of the Prosecutor. So to make an effort to come and testify for
him this time, well, that would have been asking me a bit too much. That
is why our conversation simply fizzled out. I did not even say good-bye.
I felt that I was in danger.
MR. GARCIA: (Interpretation) With your leave, just a moment,
your Honour.
(Prosecution counsel confer)
MR. GARCIA: (Interpretation)
Q. Witness, one last question relating to this conversation. In the
last part of your answer you felt that you were at risk. What were you
afraid of specifically?
A. I'was afraid because in the course of our conversation, it was
said that I had to come here and say -- say that he was not in Bogoro and

he was not the one responsible for the Bogoro attack. That is the
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conversation that I had with him, whereas I had already given my
statement to the investigators, and I had told the investigators the
truth about the Bogoro attack. So I would have to choose between the two
camps. Either come here and say that he was not directly responsible for
that attack, or continue on the path that I had already taken, that is,
the statement that I had already given. That was very difficult for me.

Q. Last question, Mr. Witness. When you say the reality or the
truth, what exactly was that truth?

A. What was the reality? In fact, I asked him a question. I asked
his emissary a question. I asked him was he present or was he not
present at that place, and the person answered me whether he was there or
not is not the issue. The essential thing was to have him get out of
there. And I told him, my brother, that is not serious at all. I can do
what you're asking me to do, but I will be pushed up against the wall
with other questions, so I have to tell the truth, that he was in Bogoro
and he organised that attack on Bogoro. Ibelieve that is the path that
we should follow, and if you don't want that, then we should put an end
to all this. That is what happened.

Q. Thank you, Witness.

MR. GARCIA: (Interpretation) With your leave, your Honour, I

had intended to conclude the direct examination by producing certain
documents through the witness. My intention was, of course, to show him
some documents so that he should make remarks about those documents if
necessary.

The reason why I'm explaining this to the Chamber is that
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1 Mr. Hooper objects, I believe, to the presentation of those documents to

2 the witness. Amongst others, it is document DRC-OTP-0029-0076. I do not
3 know whether Mr. Hooper stands by his objection at this stage. Can the

4  document be shown to the witness. And if that is the case, I will

5 suggest, if the Chamber agrees, that we stand down the witness, lead him

6 out so that he should not be contaminated by our debate on this issue and

7 so that we should be able to plead in the courtroom.

8 PRESIDING JUDGE COTTE: (Interpretation) Before Mr. Hooper

9 addresses the Court, can you tell us the provenance of this document? I

10  have located the written remarks of the Defence team of Mathieu Ngudjolo,
11  dated the 14th of October, 2010, 18.25, and this was an objection at that

12 time to the presentation of six documents, but I do not see the one that

13 you have mentioned amongst them, that is, 0029-0076.

14 MR. MACDONALD: (Interpretation) In that case, your Honour,

15 maybe it would be appropriate for that document to be shown -- well, not
16  to the witness, but to the parties and participants and the Chamber so

17  that the Chamber should be able to see that document. I don't want to

18  talk about the legal argument, but regarding details of the provenance of

19 that document, we can give those details. I believe I can do that in the

20 presence of the witness. We have been -- we have arguments on the

21 testimony of this witness to present.

22 PRESIDING JUDGE COTTE: (Interpretation) To the extent that I

23  have pointed out that this document DRC-OTP-0029-0076 is not included in
24  the list of documents objected to by Mr. Hooper, perhaps he should tell

25 us what is his position before you even present the document.
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1 Mr. Hooper, please.

2 MR. HOOPER: Yes, it is objected to, and it was objected to by an

3 e-mail dated the 13th of October and sent to -- we hope sent to

4 everybody. Not necessarily the case but -- and there's four items

5 specified on that document. It's the bottom one.

6 PRESIDING JUDGE COTTE: (Interpretation) Very well. Thank you,
7 Mr. Hooper. You are quite correct. This was the prior e-mail, and you

8 indicate in that e-mail that the provenance of that document was

9 uncertain.

10 So, Prosecutor, in order to enable everyone to understand --

11  Court Usher, please call up this document on the screens, but not on the
12 screen of the witness for the time being, and then the Prosecutor will

13  give us the details of the provenance of this document.

14 MR. HOOPER: We agree with the original idea that the witness

15  should, in fact, leave the court during the argument. Objection is being
16  taken. It's difficult to assess how long the argument will be. Fifteen

17 minutes. Mr. O'Shea is taking the argument for the Defence of

18  Germain Katanga.

19 PRESIDING JUDGE COTTE: (Interpretation) To begin with, call up
20 that document on the screen in a way that the witness cannot see it,

21  please.

22 MR. MACDONALD: (Interpretation) The details that I want to give
23 youis the same details that I can give without the witness, and please

24  Dbe reassured, Mr. Hooper and the others, that I'm not revealing anything.
25 You will recall, your Honour, that there was a document of a
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1 similar nature or provenance that was shown to Witness 250. This was a
2 letter including information on that document. The provenance is the
3 same, the same date. I do not know whether this jogs the memory of
4 everyone, but I had provided information on the source of the document,
5 the date the document was acquired, and others. And, your Honour, I
6 Dbelieve that, in any case, in order to show the document rapidly to the
7  parties and participants, maybe we should take the witness out of the
8 courtroom. We would begin with that document and begin with the
9 addressee of that document as well as the title of the document.

10 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, let us
11  go into closed session for the witness to briefly leave the courtroom.

12 (Closed session at 12.43 p.m.)

13 (Expunged)

14 (Expunged)

15 (Expunged)

16 (Expunged)

17 (Expunged)

18 (Expunged)

19 (Expunged)

20 (Expunged)

21 (Expunged)

22 (Expunged)

23 (Open session at 12.45 p.m.)

24 COURT OFFICER: (Previous translation continues) ...

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
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1 Court Officer.

2 Court Usher, could you display this document, DRC-OTP-0029-0076
3 on the screen so that everyone should be able to see it. Let us wait for

4  the Court Usher to return.

MR. MACDONALD: (Interpretation) Itis on PC 1, your Honour.
PRESIDING JUDGE COTTE: (Interpretation) Very well. Prosecutor,
tell us about the provenance and relevance of this document at this stage

of the proceedings.

O o NN o Q1

MR. MACDONALD: (Interpretation) Briefly regarding the

10 provenance, and I will leave Mr. Garcia talk about the relevance.

11 Your Honour, it is a document that was taken in Medhu camp. It was

12 seized from the Medhu camp, which was carried out with -- by the court of
13 Bunia with the assistance of MONUC on the 23rd of September, 2004. We
14 gave that same information the last time regarding the letter about soap

15 when -- during the testimony of Witness 250, so it is exactly the same

16  situation when it comes to the provenance.

17 We disclosed the document in February of 2009.

18 PRESIDING JUDGE COTTE: (Interpretation) Just one moment,

19 please. I'm trying to do something else at the same time.

20 Please proceed.

21 MR. MACDONALD: (Interpretation) So this was the same event, the
22 23rd of September, 2009. The Bunia High Court seized the documents with
23  the assistance of MONUC. MONUC handed us these documents under

24  Article 54(3)(e), and we went back to the High Court which confirmed that

25 these were the documents that had been seized, and MONUC authorised us to
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1 use that document, and the documents were disclosed to the Defence.
This is the same conditions that were applicable to the famous

letter about soap, whose EVD I no longer remember, but I believe all of

~ W N

us remember what it is all about.

Now, regarding the content or the substance, Mr. Garcia will
explain to you why we believe this document is highly relevant to the
proceedings in this courtroom.

MR. O'SHEA: It might save time, Mr. President, your Honours, if

O 0 NN o Q1

I was to indicate to this Court that there is not an objection on grounds

10  of relevance. We accept that the letter might be relevant to these

11  proceedings. So there's no need for -- for my learned friends to justify

12 themselves on that basis. I don't know if that saves time.

13 PRESIDING JUDGE COTTE: (Interpretation) Of course, Mr. O'Shea,
14 and thank you. So you wanted to make a remark on the provenance.

15 MR. O'SHEA: I have something to say about the source, but the

16  principal objection is not source. The principal objection is the

17  introduction of this document through this witness.

18 PRESIDING JUDGE COTTE: (Interpretation) Maybe we should listen
19  to Mr. O'Shea, or you wanted to make remarks immediately, Mr. Garcia?
20 MR. GARCIA: (Interpretation) Yes, indeed.

21 PRESIDING JUDGE COTTE: (Interpretation) So tell us why you

22 think you can introduce this document through Witness 219, and then

23  Mr. O'Shea will respond.

24 MR. GARCIA: (Interpretation) Your Honour, I can see that

25 Mr. O'Shea is on his feet. I believe it would be preferable for
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1 Mr. O'Shea to begin by telling us the justification for his objection. I

2 understand that relevance is not an issue, so I can reassure the Chamber

3 that our arguments on the possibility of introducing this document

4  through the witness will not be very long.

5 PRESIDING JUDGE COTTE: (Interpretation) Very well. Mr. O'Shea,
6 itis up to you now to explain why you think Witness 219 is not the

7 appropriate witness through which this document has to be introduced.

8 But to the extent possible, try to be brief, because as you will recall,

9 we would have wished to authorise Mr. Gilissen to ask his questions

10 today, but I think we may not be able to do so. So let us try,

11 Mr. O'Shea.

12 MR. O'SHEA: ], of course, refer to your Honours' decision 1665,

13 paragraph 97, where your Honours essentially set out that an item of

14 documentary evidence may be put to a witness where there is an inherent
15 correlation with that witness. And just -- just so that it's clear, in

16  the French version of the document which your Honours have drafted, the
17  expression used in French is, I quote, "intrinsequement liée."

18 PRESIDING JUDGE COTTE: (Interpretation) We have the decision in
19  French with us.

20 MR. O'SHEA: So -- sorry. I'm not allowed to change languages.

21 Forgive me. So essentially that is the linchpin of the point that I make

22 now. Mr. MacDonald has quite rightly referred to the fact that

23 your Honours have on a previous occasion had occasion to address a

24  similar situation with regard to a letter in the case of Witness 250.

25 Again there was an argument from myself, and on that occasion there was
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1 also an argument from the counsel for Mr. Ngudjolo on slightly different
grounds, and that was a decision of your Honours, an oral decision of the

4th of February, 2010, and I'm afraid I only have the English transcript

B~ W N

reference to hand, but the English transcript reference is T-96 CONF
ENGCT, and it related to a letter which made reference or which
essentially made reference to, directly or indirectly, a delegation from
Zumbe at Aveba. And on that occasion -- and so obviously important for

me to be frank with the Court, on that occasion your Honours admitted

O o NN o Q1

that letter with regards to Witness 250, and your Honours stated:

10 "Here in its statement -- in his statements in the hearing or in

11  the testimony of the witness, it was often mentioned his participation in

12 adelegation which went from Zumbe to Aveba."

13 So I take that to have been a significant factor in the minds of

14  your Honours when your Honours made the ruling in relation to the letter
15  which the Prosecution attempted to put before Witness 250. And -- and I
16  take it that your Honours in that instance felt that there was an

17 inherent correlation between the witness and the letter based upon the

18  fact that both the letter and the testimony of the witness referred to

19 some delegation at Aveba.

20 It would also -- it's also worth remembering, although

21  your Honours pointed out that this was something which could be decided
22 independently of this fact, it's also worth remembering, because this was
23 relevant to the circumstances at the time, that it came out in evidence

24  in the witness of 250, and your Honours will remember that I made a great

25 hoohaw about that, that he was a secretary, and the reason I became
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1 flustered at the time was because we said the Defence had no notice of

2 that, a point which the Bench was not sympathetic to.

3 The situation in this instance that your Honours have before you

4  is quite a different situation. Witness 250 was not only a person who

5 did, in fact, look at letters, but he -- he had his story and his story

6 tied into the letter in question.

7 In this specific instance, my learned friends have -- have put

8 questions with what I might say is a great deal of rigour to this

9 witness, and as a result of those questions the witness said the

10  following, and this was today, the 19th of October, 2010, at page 28 of

11  the English transcript, lines 2 to 9. The witness there states:

12 "I was not witness to written reports."

13 So immediately the witness has himself made it plain that he has

14 not seen written reports to Germain Katanga. That immediately raises a
15  question as to the extent to which this witness can be of assistance with
16  regard to the letter in question. And I understand the letter which is

17  being proffered at the moment, and I'm going to read out the DRC number
18 just so that we're on the same page, DRC-0002-9076, a letter dated the

19  9th of February, 2003, a letter which refers to an event on the

20  14th of February, 2003, and a -- and an instruction in relation to that

21  event that there was a decision that the military should not carry a

22 firearm unless they are designated for security and requesting the

23  receiver of the letter to attempt to put into effect this decision.

24 Now, I've simply paraphrased the letter. I--1don't need to --

25 toread out its entire content. It's in front of your Honours, and it's
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1 in French. And it's a letter which is addressed to: "A Monsieur le
President du Mouvement, a Aveba Mkubwa."

In my submission, this witness has effectively brought him out of

B~ W N

the ability -- brought himself out of the ability to comment on this
letter by the evidence which I've cited, and the subject matter which is
dealt with in this letter or the event which is being dealt with in this
letter has not been the subject of the discussion by this witness so this

witness is not in a position to comment on this letter. I heard my

O o NN o Q1

learned friend Mr. MacDonald in passing mention the reference to the

10  president, the person to whom the letter is addressed. In my submission,
11 when your Honours use the phrase in English "inherent correlation," and
12 in French "intrinsequement liée," your Honours used words with a specific
13 meaning and did so deliberately. It's not just a question of picking up

14  astring from here and then picking up a string from over there and

15 trying to tie them together because there's a common word in a letter.

16 The witness has given his answers. The witness has given his

17 answers as to the commanders he knows about, the places he knows about.
18  The witness has given his evidence on the position of Germain Katanga.

19  This letter does not expressly refer to Germain Katanga, but it does

20 refer to president which is a word which the witness has used. But it's

21  not for that reason that this is an appropriate witness through which to

22 put this document, because he's given his evidence on the presidential

23 status of Mr. Katanga, and him commenting on this letter, him commenting
24  on this letter would not add to his evidence on the basis of the evidence

25 thathe's given so far.
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Indeed, by putting the letter in front of the witness, the only

purpose which it can serve would be to lead the witness into areas that
the witness has not already spoken about. No useful function is served
by showing a letter which uses the word "president" to a person just on
the basis that they've spoken about someone's presidential status. But
what -- but by showing this letter to -- to the witness and the witness

not having, you know -- not having seen this letter before. We know that
already, even without asking the witness, on the basis of his evidence.

It becomes a tool to lead the witness. And of course that is -- that is

an aspect of the decision in relation to Witness 250 where your Honours
did go along with the Defence. Although your Honours allowed the letter
into evidence, your Honours expressly restricted the Prosecution's
questions on the letter to matters which the witness had discussed during
the course of his evidence. That was part of your Honours' oral ruling

in relation to the letter, the other letter, which was the subject of

Witness 250.

With regards to the source of the letter, this is not the

principal foundation of our objection, but I just want to draw it to the
attention of your Honours, because it might be something word taking into
account in the equation, that although my learned friend states that the
letter -- or I understand him to have stated that the letter was seized

at Medhu, my learned friends have not produced any evidence which
supports that, and the Defence has approached the TGA -- TGI, but the --
the TGI are -- are not in a position to assist on the letter. So the

Defence is placed in a very difficult position in relation to this letter
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1 and its source, but I do understand, of course, that that should not be

2 and is not our principal foundation for objecting to this process, but it

3 might be a factor to take into account.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

5 Counsel O'Shea, for those arguments and also the precise reference to the
6 oral ruling dated 4th of February, 2010, that you have given us.

7 Prosecutor, could you briefly respond regarding the legitimacy of

8 introducing this document through the witness, and then the Chamber has
9 other questions regarding the value of this document for your case,

10  regardless of the decision taken, that is regarding the value for your

11  case producing a document that would lead us to think that one of the

12 accused is the president of the FRPI, whereas this aspect has already

13 been dealt with by the witness on several occasions during his testimony.
14 Please proceed.

15 MR. GARCIA: (Interpretation) Your Honour, your Honours, I would
16  like to begin with the second point that has just been mentioned by the
17 Chamber. In other words, what is the relevance, what is the importance
18  of this document given the fact -- or, rather, given the testimony given

19 by the witness that has already been given before this Chamber. I would
20 like to respond to that question as follows: It is obvious, your Honour,
21 and I can guarantee that this witness is going to be cross-examined for a
22 lengthy period of time as regards his overall credibility, and in
23  particular, his credibility regarding the statements made here before
24  this Chamber these last three days. His credibility is going to be
25 called into question, and they're going to try to determine whether
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1 certain statements, certain contrary statements have been made, certain

2 different statements, et cetera. Therefore, documentary evidence of this

3 nature is of particular importance.

4 This is an independent document that confirms what the witness

5 has stated, what the witness has confirmed here before this Court. The

6 very fact that the witness did not participate in the drafting of this

7 document is such that the probative value of this document is

8 particularly important. And this document, in fact, confirms what the

9 witness has already stated in this courtroom, and that is indeed where

10  the importance of this document lies.

11 PRESIDING JUDGE COTTE: (Interpretation) Thank you. We've

12 understood the argument. Now, what about the first question, that is the
13  legitimacy of introducing this document through this witness?

14 MR. GARCIA: (Interpretation) I shall be very brief, because

15 Counsel O'Shea has dealt with the fundamental points. What I'd like to
16  say and what I ask you to remember, and I'd like to recall to

17 Counsel O'Shea and to the Chamber that indeed the criterion given in

18  paragraph 17 of decision 1665 is referred to as something that has an

19 inherent correlation. I agree with Counsel O'Shea, but we must also

20 recall that when the question of introducing evidence that was termed the
21  "soap letter" on several occasions, the Chamber explained or defined what
22 was meant by this criterion as follows, and this is on page 5. The

23 Chamber affirmed that it can only note that there are certain

24  convergences between the testimony given thus far by the witness and the
25 content of this document.
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1 What I'm saying, your Honour, is that we must take account of

2  this definition, that is, the definition of the term "inherent

3 correlation." And if I may, the definition given by the Chamber is wider

4  in scope than one might think at first glance. Therefore, your Honour,

5 there is different position between the Prosecution and the Defence.

6 As regards the convergences, indeed, your Honour, it is obvious

7  that the Prosecution has presented here a witness that has had contacts.

8 I'mnot going to list, but we know that he has had several discussions

9 with Ngiti commanders on numerous occasions, and therefore he has very
10  important relevant information to give to this Chamber.

11 When you speak about convergence in the initial phase, let us

12 examine what is stated in this letter, in this evidence. On the

13  right-hand side, you see the various individuals to whom this letter is

14 addressed. For the most part they are individuals who have been

15 mentioned, officers who have been referred to by the witness during his
16  testimony. The witness spoke about Nyabiri, he spoke about Kagaba, and
17  he referred to the commander in Kagaba on several occasions. He spoke
18 about the troops in Kagaba, in particular the soldiers who stayed in

19 Bogoro when he left. He also spoke about Bukiringi. He spoke about

20 Aveba and Kaswara. He spoke about Gety. And at the end of this

21 morning's hearing, the witness spoke briefly about the CEO. So all of

22 this information finds a factual basis in the testimony given by

23  Witness 219, and therefore, in my mind, there is convergence between this
24  document and Witness 219's testimony.

25 I'd like to add an additional detail in parentheses if I may.
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When you want to admit a document through a witness, obviously underlying
this rule you must be able to obtain clarification from the witness.
That's the basic rule, the basic implicit principle that underlines
paragraph 97 and also the ruling handed down by the Chamber regarding the
soap letter.

What I'm saying, your Honour, is there is convergence here.
There are details by which the witness can give clarifications to the
Chamber. He can clarify that these individuals were commanders, that
they were Ngiti commanders, and there are other points of convergence.
Underneath there's a reference to the president of the movement in Aveba.
We must recall that during Witness 219's testimony, he confirmed that
Germain Katanga was the president of the FRPI before the attack on
Bogoro. This can be found on page 12, lines 5 to 10, where the witness
confirmed that indeed Mr. Germain Katanga was the president. And the
relevant aspect here is that when you examine the date here, you see the
date is February 9th, 2003. In other words, before the attack on Bogoro.
And this document also includes the confirmation that there's reference
to the president of the movement in Aveba, and therefore this witness can
also provide confirmation of this as well.

In the very content of the letter there's a reference to the
market.

Your Honour, I've been reminded that we're in public session.

PRESIDING JUDGE COTTE: (Interpretation) I believe, Prosecutor,
that perhaps without any discourtesy you could perhaps close your

comments, because we have understood the reasoning, and we've understood
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1 the points that you've wanted to express to the Chamber. Counsel O'Shea
was brief. You have expressed your opposing position, and it is now up

to the Chamber to decide on whether or not this document can be

B~ W DN

introduced through this witness, and that is just what we're going to do
at this point in time.

MR. GARCIA: (Interpretation) If I may without interrupting
you --

PRESIDING JUDGE COTTE: (Interpretation) Yes, you did interrupt

O 0 NN o Q1

me. Go ahead, but be brief, please.

10 MR. GARCIA: (Interpretation) The reason I interrupted was

11  simply to say that I hadn't quite finished what I was saying. There was

12 also mention of Kasaki and Tatu, which were mentioned also by

13 Witness 219. Thank you.

14 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Garcia.
15 We have heard, indeed, that those elements were mentioned by the witness
16 and that you believe represent sufficient elements of convergence as was
17 mentioned in the February 4th, 2010, ruling.

18 Mr. Garcia, at the beginning of your arguments you emphasise that
19  the cross-examination, which would begin once the Legal Representatives
20 of Victims have completed their examination, and that most likely they

21  would be calling into question the credibility of this witness, we do not

22 as of yet know what questions the two Defence teams will be asking, and
23 if indeed they do ask questions, and this is indeed quite probable, we

24  have even less idea of how Witness 219 is going to react. We have been

25 able to see the behaviour of this witness over the last hours. The
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1 Chamber must be consistent indeed in the various rulings it hands down,
but it must also apply appropriately the -- its own rulings of a more

general nature.

B~ W DN

In the specific case, we heard the oral ruling referred to which
was handed down on February 4th, 2010. This was ruling 1665. We should
perhaps again look at paragraph 97: If documentary evidence is
inherently -- if there is an inherent correlation, the participation of

this evidence can be presented through this witness, but it must not be

O o NN o Q1

mentioned before it is presented to the witness.

10 You rightly noted, Prosecutor, a passage in the oral ruling,

11  dated February 4th, 2010, which reads as follows:

12 "These are elements which can be found in the document which is
13 contested today, in particular." And a bit further down I quote:

14 "The Chamber can only note that there is a certain convergence

15 Dbetween the testimony given thus far by this witness and the content of
16  said document.”

17 Perhaps, perhaps, Witness 219 during his testimony has referred
18  to the quality of president of FRPI. That is one of our accused,

19 Mr. Germain Katanga. No doubt that is the case, and as you've just said
20 at the end of your comments, he also referred to the market which is

21 mentioned in this document that we are now discussing, as well as a
22 number of other elements that I'm not going to repeat but that you

23  quoted.

24 However, it remains that this witness this morning expressed

25 clearly himself that he had seen no written, signed document. The
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1 question referred to summaries or reports that had been sent to the BCA

2 camp in Aveba, and the witness referred to oral reports, and the question
3 at the time was sufficiently precise for us to understand that the

4  witness who was aware of a number of things at the time, a number of

5 things taking place within the Aveba camp and beyond the Aveba camp, but
6 it appears clearly that the witness did not see any written documents.

7 Therefore, the Chamber considers that the elements of convergence do

8 exist, but they seem less well founded than in the case of 250, and in

9 particular because Witness 219 has stated that he has not seen any

10 written records.

11 Therefore, the Chamber admits the formal objection expressed by

12 Counsel Hooper and refuses the admission of this document through

13 Witness 219.

14 I am told that we've come to the end of our session. Prosecutor,

15 you shall therefore continue tomorrow morning. I don't know if you

16  intend to produce other written documents. Can you tell us at this point
17  in time whether that's the case, but please do be brief. We have very

18 little time left on the tapes. What is going to be the amount of time

19 you're going to need tomorrow to complete your direct examination?

20 MR. GARCIA: (Interpretation) Following the Chamber's ruling, we
21  have no further questions under our direct examination.

22 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
23  This is something that we will ask you to repeat tomorrow in the presence
24 of the witness. We would like to thank you, you as well as Mr. Dutertre,
25 for the way you have carried out this direct examination. We're not
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evaluating the quality of the substance, of course, but as regards the

way the direct examination was carried out, we congratulate you for going

to the essential and keeping to your time limit that had been given to

you.
We shall now rise. Counsel Gilissen, Madam Goffin will replace

you tomorrow, and she will be asking the questions on behalf your team.
We would like to thank Counsel O'Shea and Mr. Garcia for this

legal discussion we've just had which took a bit of time out of our

initial schedule but it was an interesting legal discussion and most

useful.

Counsel Luvengika, you will also have an opportunity to put your
questions tomorrow. The Chamber will most likely have a few questions
but only a few because a number of points have already been dealt with.
A few details need to be obtained from the witness, and therefore,

Mr. Hooper, I believe you should be able to begin your own
cross-examination tomorrow. So therefore it -- you need to be prepared.
I'm pretty sure you will be able to begin tomorrow.

Mr. Gilissen, Mr. Luvengika, Madam Goffin, you will sort through
your own questions given the questions that the Prosecutor has already
put forward and given that the interests of the victims have already been
referred to. Of course, you may have questions remaining following the
discussions that have taken place thus far.

We shall now rise and resume tomorrow morning at 9.00.

The hearing ends at 1.27 p.m.
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