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International Criminal Court

Trial Chamber 11 - Courtroom 1

Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra
and Judge Christine Van den Wyngaert

Situation: Democratic Republic of the Congo -
1CC-01/04-01/07

In the case of The Prosecutor v. Germain Katanga and
Mathieu Ngudjolo Chui

Trial Hearing

Friday, 24 September 2010

(The hearing starts at 9.02 a.m.)

(Open session)

THE COURT USHER: All rise. The International
Criminal Court iIs now iIn session.

PRESIDING JUDGE COTTE: (Interpretation) Please be
seated. Today"s session IS now commencing. The accused are
with us.

Before having the witness brought in, the Chamber
would like to issue an oral decision which 1s quite urgent.
This 1s an oral decision on the urgent application of the
Defence of Germain Katanga dated 10 September 2010 1n order
to be authorised to use during iIts iInvestigation the
photographs of witnesses 249, 268 and 353.

Before starting to read the text of the decision,

the Chamber would like to state that i1t 1s going to carry out
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this reading In open session while the submissions relating
thereto are still classified as confidential.

With a view to ensuring the publicity and the
transparency of the proceedings, the Registry will carry out
a reclassification of the submissions of the parties, knowing
that the instructions of the Chamber will be provided to it
separately.

The Chamber i1s therefore seized with application
number 2381 of the Defence of Germain Katanga, dated 10
September 2010, with a view to be authorised to use the
photographs of three protected witnesses of the Prosecutor
during its iInvestigations. These are witnesses 249, 268 and
353.

This application comes within the context of
decision 2148, which the Chamber rendered on 31 May 2010 and
in which 1t set out guiding principles on the use of
photographs of protected witnesses for investigative
purposes.

In support of i1ts application the Defence cites
difficulties In i1dentifying the three witnesses, as well as
the need to carry out iInvestigations in a limited time frame.
It indicates that in this regard it Is preparing a panel of
photographs which i1t will submit to the VWU for approval.

At the request of the Chamber, the legal

representatives of victims and the Prosecutor have filed
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observations i1n response respectively on 16 and 20 September
2010; submissions 2394 and 2397. The Defence of Mathieu
Ngudjolo has not considered i1t necessary to file submissions.

The Prosecutor, as legal representatives, considers
that the criteria put by the Chamber in 1ts framework
decision of 31 May 2010 are not met in the case in point; iIn
particular where it -- In that the Defence has not
demonstrated having made use without results of alternative
identification methods for these three witnesses. As the
legal representatives, the Prosecutor also observes that the
modalities of setting up the panel of photographs proposed by
the Defence does not correspond with the instructions of the
Chamber which called upon the unit to prepare this panel
itself.

He adds that the holding of a register of the use of
the photographs was also ordered. Also concerning Witness
353 the Prosecutor lists the identifying elements which the
Defence already has, according to which they are sufficient
In order to investigate the subject without the aid of
photographs.

The VWU was consulted and filed observations on 20
September 2010 (submission 2396). Reminding the opinion that
it had previously given on the question, i1t recommended
obtaining the consent of the three witnesses concerned, or at

least informing them in advance that their photograph was
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going to be used for i1nvestigative purposes and to do so for
psychological reasons.

It also Insisted -- In an ex parte annex It stressed
the highly vulnerable nature of witnesses 249 and 353.
Furthermore, it also spoke 1In favour of the proposal of the
Defence of Germain Katanga where it concerned the preparation
modalities for the panel of photographs to be shown to third
parties during the investigations. In its view, It was
enough for the party which was investigating to prepare this
panel itself and submit 1t to i1t such that 1t could ensure
that the choice of photographs guaranteed the protection of
the witnesses concerned.

The Chamber, first of all, would like to recall that
the guiding principles that it set out iIn its decision of 31
May 2010 went into a certain number of points of the
observations that the unit had formulated at the time. It is
also astonished to see reiterated both by the unit itself, as
well as by the parties and participants, recommendations;
some of which had been explicitly ruled out by its above
mentioned decision.

This -- having made this reminder, the Chamber would
like to rule on the case of each of the three witnesses
concerned In accordance with the principles set out In iIts
framework decision.

Firstly, where i1t concerns Witness 268, the Chamber
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considers that the difficulties relating to witnesses”
identification have been sufficiently established by the
circumstances which gave rise to confidential decision number
2325, rendered on 26 August 2010, and in which 1t ordered
recall of Witness 323 with a view to that witness carrying
out the i1dentification of Witness 268 In a parade of
photographs.

It therefore authorised the Defence to use the
photograph of this witness during these iInvestigations,
obviously making sure that all the necessary precautions not
only in 1ts framework decision, but also by the protocol
relating to the use of names of protected witnesses for
Investigative purposes, were met.

However, with a view of not interfering with the
identification procedure of Witness 268 by Witness 323, the
Chamber calls upon the Defence of Germain Katanga not to show
this photograph to the latter. You will remember by a video
link with 323 that was to be done, unless the Chamber is
mistaken, during the first week of November, so it i1s ruled
out to present the photograph of 268 to 323 before that the
proceedings implemented by the Chamber have been able to take
place.

Now, where it concerns witnesses 249 and 353, the
Chamber would like to recall that they are considered as

highly vulnerable. It considers that the Defence of Germain
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Katanga has not sufficiently grounded its request, In that 1t
has not pointed out particular difficulties of identification
in the field.

More particularly, the Chamber is astonished that
the Defence has not, as i1t had indeed invited it to do In i1ts
decision of 31 May 2010 -- that it has not stated the
nature -- the lack of fruit which was borne in i1ts researches
with a view to finding the name of the mother of Witness 249
and that i1t tried to have the lifting of the redaction. In
this regard, the reference made by the Defence to the
situation of the witness 1s not convincing.

With regards to Witness 353, the Chamber considers
that the fact that the Defence only has a small amount of
time to iInvestigate in that regard, because of the late
nature of the disclosure of his name, does not justify the
use of that person®s photograph. It considers that the
Defence should start by trying to identify, or carry out the
identification, using the information that it has available
to 1t.

The application is therefore rejected where it
concerns these two witnesses, and the Chamber invites the
Defence to seize it once again if it finds i1tself confronted
with much more precise difficulties and more concrete
difficulties than those that it mentions In the present

application, but in a very general way.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 7/95 PV T

Some precisions have to be brought with regards to
the modalities of use of photographs. First of all, the
Chamber does not have an objection to the panel of
photographs being prepared by the party who is investigating
when the final implementation of this panel is carried out
under the control of the unit. To the extent that such
supervision safeguards the protection of the witnesses
concerned, 1t considers that this procedure conforms to the
spirit of i1ts framework decision.

The Chamber would also like to recall that the party
carrying out the investigations has the obligation to make a
register of the use of each photograph.

Finally, the Chamber can only repeat that it has
decided, that the consent of the witness concerned cannot be
a prior condition to the use of the photograph. It
reiterates, furthermore, that the unit can perfectly, if it
considers that necessary, iInform Witness 268 that the Chamber
has authorised use of that person®s photograph by the Defence
team for investigative purposes In conditions which will
ensure that person®s security.

I would like to thank you for your attention. The
Chamber i1s going to ask Mr Katanga and Mr Ngudjolo to leave
the courtroom just for a moment in order to allow the witness
to enter.

Court officer, please take us i1nto closed session so
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the witness may enter discreetly. Usher, we would like to
ask you to escort iIn the witness.

(The accused exit the courtroom)

(Closed session at 9.16 a.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 9.19 a.m.)

THE COURT OFFICER: We are iIn open session, your
Honours.

(The accused enter the courtroom)

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
court officer.

Good morning, Witness.

THE WITNESS: Good morning.

PRESIDING JUDGE COTTE: (Interpretation) You can
hear me well? The technology i1s working. You can therefore

follow and participate in our proceedings. Counsel Kilenda
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IS going to take up his cross-examination again. We hope the
technology works as well as possible for the presentation of
videos. And please do not hesitate, as you have already
done, to ask Counsel Kilenda to remind you of the objectives
of the Defence team within the framework of this
cross-examination which will make it possible for us all to
follow these proceedings.

The floor is open to you.

MR KILENDA: (Interpretation) You will remember
that 1 have a debt towards the Prosecutor who wanted to have
precisions with regard to the minister of human rights. This
was a matter 1 wanted to indicate the precise passage to it:
Yesterday"s transcript, 191, page 46, lines 15 to 20. | have
already asked that the witness tell us how he was approached
by the UPC - this i1s page 45 - and the witness spoke for
quite a long time about this. And iIn the passage which 1"ve
just indicated, the witness continued, "1 continued to work
for them until the time that Ntumba Luaba came from Kinshasa.
He came with Thomas Lubanga. |1 was there. 1 was at the
airport. We left the airport In a cortege until -- until
there -- and went to their HQ. | took photos. | continued
to work for them, and afterwards we heard that the minister
for human rights had been arrested and this minister for
human rights went back to Kinshasa."

Your Honour, 1 don"t know 1f¥ I have satisfied the
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Prosecutor in this regard.

PRESIDING JUDGE COTTE: (Interpretation) Has
Counsel Kilenda paid his debt appropriately in this regard?

MS VARGA: Mr President, your Honours, good morning.
I just wanted to indicate that the passage that Mr Kilenda
was -- promised to give us reference to was with regards to
the kidnapping of the minister of human rights by the Chief
Kahwa Panga Mandro, and the reference Mr Kilenda kindly gave
us now does not refer to that exact passage. Thank you. The
transcript of yesterday where Mr Kilenda®s question appears
IS transcript number 191 at page 57, lines 21 to 25.

MR KILENDA: (Interpretation) Your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Please go
ahead, Counsel Kilenda.

MR KILENDA: (Interpretation) 1 do really not think
that there i1s controversy with regards to this subject
because we spoke about a recipe we can follow by asking the
witness who was arrested by, or stopped by, and then
otherwise we"ll never finish.

PRESIDING JUDGE COTTE: (Interpretation) No, we"re
going to stay there. The important point, at least from the
memory of the President of this Chamber, was -- and perhaps I
might have misunderstood this, but I just wanted to make sure
that there was iIndeed a reference to this minister for human

rights. For my part, | hadn"t added the abduction part to
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1It, 1t was more the personality aspect that was concerned
there. But everybody®s going to find the appropriate
passage. Counsel Kilenda, you can continue with your
cross-examination. Thank you, Prosecutor.

Please continue.

QUESTIONED BY MR KILENDA: (Interpretation)

Q. Good morning, Witness.
A. Good morning.
Q. I hope you"re very much on form this morning. |

have to say that I thought of you all night because 1 fell iIn
love with one of your phrases yesterday, and I won"t quote
all of it here, for reasons that you will understand. |
don"t want you to be identified and I will therefore be
deliberately evasive, but yesterday you spoke about these
things that are full of history. I"m not going to quote them
here but you said -- that seduced me a lot and that"s why 1
asked you to really use the last of your strength in order to
obtain the most possible information that we need iIn order to
make 1t possible for this Chamber to rule knowing all the
facts.

Thank you very much, your Honour. There was an
Issue this morning that 1 continue with, paragraph 11. I™m
going to do so but still, with your leave, 1 would firstly
like to go back to the transcript, the same transcript 191,

page 46, line 11, where the witness is speaking about Colonel
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Maguru, just to obtain clarification in that regard. 1 know
iIt"s very difficult for the witness, but you will see what
I"m talking about.

Witness, when you speak of Colonel Maguru, do you
not think -- or are you thinking of Captain Maguru of the
UPDF, perhaps?

A. Thank you for the question. Captain Maguru of the
PDF was a pan-Africanist. And when you asked the question
about Colonel Maguru, I didn"t know Captain Maguru before. 1
think that these two names are similar, but when you see
them, they are two different people. They don"t have the
same face.

Q. Thank you, Witness. We just wanted to indicate to
you this morning that, according to the information that we
have - and you are right not to know it - 1t"s not Colonel
Maguru but Colonel Aguru of the FAC who was the commander of
EMOI 1n Beni. That is obviously not your fault. |1 just
wanted to indicate that to you.

MR DUTERTRE: (Interpretation) Your Honour.

PRESIDING JUDGE COTTE: (No interpretation)

MR DUTERTRE: (Interpretation) | was just waiting
for the transcript. |1 note that 1t"s not a question but It"s
a comment on the part of Counsel Kilenda, who is giving
evidence himself. |1"m objecting to this practice. IT he

asks questions, he"ll get answers. He shouldn®"t be providing
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evidence himself.

PRESIDING JUDGE COTTE: (Interpretation)
Understood. Counsel Kilenda will continue to ask his
questions. He will not make comments which perhaps had an
objective not to reassure the witness but at least to put him
at ease. Let"s stay within the orthodoxy of our proceedings,
question - answer.

Counsel Kilenda, please continue.

MR KILENDA: (Interpretation) Thank you.

Q. Witness, you don®"t know Colonel Aguru?

A. I think In the submissions or documents there
was -- It was written "Colonel Maguru.'™ You"ve just said
"Colonel Aguru."™ I think that might be an error. You see,
you will have seen in the video; this is a person who
identified himself. He represented the FAC. He"s a giant,
but Captain Maguru is small. He is somewhat better buirlt.
This 1s the reason why -- well, the way in which I wanted to
answer you. |If you knew him yourself, you would have a
picture of him. And I will leave you that choice but I am
answering you in that way.

Q. Thank you, Witness. So I put it to you that i1t is
Colonel Aguru. |1°m going to paragraph 11, which should be
read In private session, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Let"s go

into private session for a new reading of paragraph 11. |1
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shall ask the -- we shall ask the court reporters to be very
careful when they write up paragraph 11 in order to make sure
that the witness can answer i1t usefully.

(Private session at 9.30 a.m.)
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Page 15 expunged. Private Session
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 9.37 a.m.)

THE COURT OFFICER: We are i1In open session, your
Honours.

PRESIDING JUDGE COTTE: (Interpretation)
Mr Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour. I will be talking about that document.

Q. Mr Witness, the document shows a solidarity march
for the UPC and for peace in Bunia. When was that march
organised?

A. According to the document that you just read, that
march took place on 26 February 2003.

Q. Thank you, Mr Witness. To your knowledge, what was
the purpose of that march?

A. As far as 1 know, and in light of the video
footage, 1 think that there are many things that were said iIn
the video, and if you view that video footage you will know
what they were talking about.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, you still need to make an effort to answer the
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questions put to you. From time to time you can remind us
all that i1t is possible to find a date on the video but, If
Mr Kilenda 1s asking you a question, it iIs because he hopes
that you will give him some more precise information, or a
more precise date. |If you cannot do so then tell him, but do
not refer him back to the video extract because he has
already talked about that. Do we agree?

Please proceed, Mr Kilenda.

MR KILENDA: (Interpretation) Thank you, your

Honour .
Q. Mr Witness, what was the purpose of that march?
A. This was a solidarity march by the population in

support of the UPC. I would say that this was the purpose of
the march. The civilian population wished to express their
support for the UPC.

Q. Against whom was the UPC supposed to be supported?

A. Bunia town had been surrounded by two groups;
namely, the Ugandan army and the UPC army. The UPC mobilised
the population to ask for their support and demand the
withdrawal of the Ugandans. |1 believe that was the purpose
of the march.

Q. Thank you, Witness. And who was accused of
disturbing the peace iIn Bunia?

A. I have told you that there were two armies, the

Ugandan army and the UPC army, which was in control of Bunia
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town. At the end the UPDF remained, because the UPC left and
the UPDF restored peace in the town. |1 do not think I am
able to give you any further details about that.

Q. That i1s quite correct, Mr Witness. You can only
tell us what you know, but please can you tell us which event
triggered that march?

A. I believe 1 have already told you. | said that the
purpose of the march was to secure the support of the
population 1In relation to the statements that had been made
at that time. During that march, Mr Mileyo was introduced
and he was supposed to be the governor on behalf of the UPC.
After the march, there were speeches and Mr Mileyo was
introduced to the population. He was governor on behalf of
the UPC, but not for a long time.

So, let me repeat. The population was trying to
support the UPC in demanding the withdrawal of the UPDF. You
can listen to the statements of people such as Chef Kahwa,
and Afande Kale also said something along those lines. 1
believe you have to listen to the speeches of the leaders,
the authorities and the politicians, who made speeches at
that time and you will have answers to your questions.

Q. Thank you, Mr Witness. Am 1 to understand that you
do not know whether the UPC organised a march after the
attack against Bogoro?

A After the Bogoro attack of 6 March 2003? Or was it
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after 6 March? What do you mean specifically, Counsel?

Q. The Bogoro attack.

A. Counsel, you are talking about the Bogoro attack.
There were combatants In Bogoro fighting against the UPC
forces. But | think that the UPC was still iIn Bunia town,
and there was no march at that time. That is 1T | remember
correctly.

THE INTERPRETER: The Swahili interpreter would like
the witness to be asked to repeat his answer. It was not
clear to the iInterpreter in the Swahili booth.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, for technical reasons linked to difficulties with
interpretation, can you kindly repeat your answer. 1 believe
you do remember what Mr Kilenda told you, page 19, lines --
line 2, "Do you know whether the UPC organised a march after
the Bogoro attack?' And you said, "Are you talking about 6
March, or after that? What do you mean?'" And then

Mr Kilenda said, "The Bogoro attack.' Then you gave an
answer that the iInterpreters were not able to understand. |If
you can kindly repeat that answer, 1 would like to thank you
In advance for that.

THE WITNESS: The fact i1s, | asked Mr Kilenda a
question. He was talking about the Bogoro attack. | wanted
to know whether he was referring to a date after 6 March 2003

or before 6 March. 1 know that when that town was attacked,
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the UPC was no longer in Bunia. There was a march before the
month of March, but in March, the UPC was no longer in Bunia
town. You had the army of the combatants and the UPDF army.
The UPC was no longer in Bunia and did not fight in March
against the Ugandan forces, so the UPC had retreated to other
camps. So I did not see any march In the month of March
2003.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda, you can rephrase your gquestion oOor you can go on
to another question. You will decide yourself.

MR KILENDA: (Interpretation) Your Honour, I am
going to ask a different question.

Q- Thank you, Mr Witness. On 6 March 2003, the UPC
attacked the UPDF; i1s that correct?
A. Yes.
Q. What really happened?
PRESIDING JUDGE COTTE: (Interpretation)
Mr Prosecutor.

MR AVICH: The Defence should probably ask the
witness where the attack took place precisely because the
question i1s too general.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda, our concern is that the witness should provide us
with the most comprehensive answers, so you should have to

make 1t possible for him to provide such answers. So please



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 21/95 PV T

proceed, Mr Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q. The UPC attacked the UPDF in Bunia In -- on 6 March
2003; 1s that correct?

A. It 1s true that there was fTighting in Bunia on 6
March 2003 between the UPDF and the UPC troops.

Q. What really happened? To your knowledge, what was
the reason for that attack?

A. Are you seeking for my opinion here, or do you want
a general opinion regarding what happened? You see, some of
the things you are talking about are political in nature.
Maybe the politicians could not understand each other and
they decided to fight. So there was armed combat. But I do
not know, when you ask your question, do you want me to give
you my personal opinion only. I have to understand before
giving you an answer.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Prosecutor.

MR AVICH: Your Honour, the witness is clearly not a
contextual witness. He 1s not there to give opinions. It is
an expert witness who can do that.

PRESIDING JUDGE COTTE: (Interpretation) Just a
moment, Mr Kilenda. We have been facing this problem ever

since the testimony of Witness P30 and the beginning of the
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testimony of Witnhess P2. One thing i1s clear: This witness
attended a certain number of meetings, conferences and
gatherings. It i1s true that he"s not a political chronicler
or analyst and that he can only provide personal opinions,
and as | have told you, he can give you the opinions of an
informed observer.

Mr Witness, you are not expected to do the
impossible. If a question is put to you that is beyond what
you understood yourself, then just say so. You have said
that some of the questions are political In nature. That 1is
correct. But i1f you are able to give your opinion because
you attended some of those events, that would be good for
this Chamber.

Thank you, Mr Prosecutor, for reminding us that the
witness i1s not a political analyst. But he can give us his
point of view because he attended a series of meetings during
that period, which are not very far away from the events of
which we are seized.

Mr Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour. You have said what I wanted to say so I will not
repeat it. We do not want to be too choppy iIn our
proceedings. 1 am not asking the witness to give opinions.
You will recall, your Honour, that you told Witness P30 that

he was a witness of the political history of his country and
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that he was i1n a position to provide some information to the
Chamber. You will recall, also, that yesterday this same
witness said that he had a brain, that he was intelligent,
and 1 am not going to give you the exact quote, so as not to
identify him, but he said that the documents referred to had
a story behind them. So I have noted the answer and 1*°11
move to something else.

PRESIDING JUDGE COTTE: (Interpretation) Remember
what 1 have said. We have with us a witnhess who Is an
informed observer. Please proceed.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q. Mr Witness, when 1 asked you a question, you can
answer me if you know, but if you do not know, just tell us
that you do not know. As the President has said, you cannot
be expected to do the impossible. Mr Witness, you attended
the press conference of Mr Lubanga in Kampala, on 11 February
2003. If you know, can you tell this Chamber what was the
venue of that press conference?

A. The press conference in Kampala -- well, | think I
had the opportunity to travel with President Lubanga. 1 was
in Kampala. 1 attended another conference, incidentally, on
another occasion. As concerns the video footage on the
Kampala conference, 1 think the cassette shows that it was at

the Speke Hotel. 1 was there but 1 waited for them In town.
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However, 1 did not go into the room where the conference was
(Expunged)
(Expunged)

Q.- You were iIn town. Does this mean that you are not
able to tell us about those who actually attended that
conference?

A. Talking about the background of the conference, |
knew about i1t because 1 was following up what was happening.
I know that everything went smoothly and, later on, the same
process happened back at home and, after that, there were
other difficulties. But all those events took place for a
single purpose only.

Q.- Thank you, Mr Witness. 1 will now read out
paragraph 13 of your statement given to the investigators of
the OTP. "The UPC wanted -- "

MR AVICH: 1"m sorry to interrupt, your Honour, but
could Mr Kilenda specify the statement he is referring to?

PRESIDING JUDGE COTTE: (Interpretation) Is it the
statement that you mentioned yesterday, 87-1887?

MR KILENDA: (Interpretation) It was the same
statement. It is DRC-0087-188. Just one moment, your
Honour .

PRESIDING JUDGE COTTE: (Interpretation) Agreed.

MR KILENDA: (Interpretation)

Q. Mr Witness, with regard to the conflict between the
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UPC and the UPDF, did you hear that General Kale Kayrthura was

captured, that is, captured by the UPC?

A. Yes.

(Expunged)

(Expunged)

(Expunged)

A. Yes.

Q.- What is the name of this journalist?
A Mike Arerenge.

Q.- Thank you, Witness. |If you know -- 1f you don"t
know, you can say you don"t know. Do you know the reasons
why the Ugandan brigadier -- the reasons why the Ugandan
brigadier was arrested by the UPC?

A. I think that the brigadier had a precise plan for
which he came to Bunia. He came to Bunia within the
framework of the CPl and the CPI wasn®"t to be carried out
alone by the UPC. It wasn"t the UPC which was the only armed
group in the region. There were several. When the brigadier
was -- well, he was arrested at Lubanga®s residence. That
was at the time when he was going on a mediation mission. He
went to speak to them and 1t was at that time that he was
arrested. However, afterwards he was freed. He was
arrested. This 1s known by everybody who was there. They
can also bear witness to that.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
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Kilenda, just for the reading of the transcript, with regards
to the CPl we have to state that it"s the Committee for
Pacification in lturi and not the International Criminal
Court, and when i1t"s Kale Kayihura, and you used that, we
understand the term "brigadier™, but it i1s the
brigadier-general. That is something that we would like to
figure for subsequent readings of the transcript.

MR KILENDA: (Interpretation)

Q. IT you also know, Witness, on what date did this
brigadier-general, or was this brigadier general arrested?
Here 1 am talking about Kale Kayithura.

A. It was before the fighting on 6 March. 1 don"t
know the date exactly, but 1t was before the battle of 6
March.

Q- Thank you very much, Witness. Witness, 1T you
know, do you know how he was released?

A. You know, Uganda 1s a -- 1t has a government army.
The UPC 1s an armed rebel group. You know, it"s not easy for
an armed group to confront a government army. There were
negotiations, following which he was released. Also, there
Is a fact there were certain UPC commanders who were against
this project to arrest the general and 1t iIs in this way that
he was released. Afterwards, the fighting started again.

Q.- Thank you, Witness. In paragraph 34 of your

statement before the iInvestigators of the Office of the
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Prosecutor, you refer to a meeting between the UPC and the
UPDF on 23 January 2003. Would you like me to re-read this
statement, or do you remember 1t?

A. I would prefer it if you would read it.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
Kilenda, 1If this paragraph isn*t too long, please read it,
please. We are still talking about the same statement here.

MR KILENDA: (Interpretation) 1 have to read this
In private session so | don"t expose the witness to a risk.

PRESIDING JUDGE COTTE: (Interpretation) 1Is it very
long?

MR KILENDA: (Interpretation) No.

PRESIDING JUDGE COTTE: (Interpretation) So I would
just like to address the public to say that we are going into
private session, because the words that Counsel Kilenda is
going to say could i1dentify the witness who 1Is subject to
protective measures.

Please take us iInto private session, court officer.

(Private session at 10.06 a.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Honours.

Kilenda, please continue.

Honour .

Q.

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 28/95 PV T

(Open session at 10.08 a.m.)

THE COURT OFFICER:

PRESIDING JUDGE COTTE:

MR KILENDA:

We are iIn open session, your

(Interpretation) Counsel
Thank you, court officer.

(Interpretation) Thank you, your

Witness, are you able to tell the Chamber who

represented the UPC and the UPDF at this meeting on 23
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January 20037

A. Thank you for the question. The UPC was
represented by His Excellency Thomas Lubanga, who was the
President thereof. The UPDF, iIn accordance to the military
rules, there was Colonel Mayombo who was responsible for
intelligence. There was also General Salim Saleh, who was
there as well. Those are the two people who represented the
UPDF. However, in the meeting there were also sector
commanders and captains, as well as some UPDF leaders who
were present, but Colonel Mayombo and General Salim Saleh
came from outside lturi, because they didn*"t live in Bunia.
They didn"t live In lturi.

Q. Thank you, Witness. And the other
(indiscernible) -- the other meeting iIn Azanga, iIn the Azanga
room, was that something you took part iIn?

A. Yes.

Q. Who organised i1t?

A. It was the UPC. When there was the meeting, the
UPC was present with 1ts executive committee. In the Azanga
room, It was a -- or it was the follow up to the first
meeting and in the Azanga room there was the civilian
population as well as other persons, but the people
responsible within MONUC were also present.

MR KILENDA: (Interpretation) Thank you, Witness.

Your Honour, I"m going to ask for a moment in



|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 30/95 PV T

private session. That won"t take a lot of time. 1It"s to
read statement 35.

PRESIDING JUDGE COTTE: (Interpretation) Please
take us 1Into private session, court officer.

(Private session at 10.12 a.m.)
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Page 31 expunged. Private Session
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(Open session at 10.19 a.m.)

THE COURT OFFICER:

PRESIDING JUDGE COTTE:

MR KILENDA:

We are iIn open session, your

(Interpretation) Please

(Interpretation) Thank you, your
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Q.- Witness, In this statement, I"m not going to go
back over i1t but you speak about a meeting which Lubanga and
the UPC executive held i1n Lubanga®s residence opposite the
office of the water board, régie des eaux. Could you tell
the Court on what date this meeting was held?

A. The meeting was held in 2003, in February, but I
don"t remember exactly the day. We weren"t in March then. |
think 1t was February, it was February 2003. 1 don®"t know if
it was the end of January 2003 or February 2003, but it
certainly wasn®"t yet March 2003.

Q. Witness, were you present when Thomas Lubanga met
Mr Kabila in Arusha?

A. No.

MR KILENDA: (Interpretation) Your Honour, excuse
us. We will relax as soon as we can. Well, there are
questions which might appear repetitive but we"re just
following your instructions.

Q. Now, with regards to paragraph 103 of your
statement before the iInvestigators of the Office of the
Prosecutor, you speak of a point between Adolphe -- or a
briefing that was given, a press briefing between Adolphe and
Thomas Lubanga in January 2003, Adolphe of the RCD-Goma. Do
you remember this declaration, this statement, or do you want
me to read i1t for you?

A. I remember. In 2003 President Onusumba of the
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RCD-Goma was i1n Bunia, President Onusumba, and there was a
press briefing in the Hotel Helenique.

Q. Are you able to say, 1f you can, what was said
during this press briefing?

A. No, 1 can"t remember any more. |1 think that it"s
important to watch the video In order to remember that. They
were speaking about the alliance between the RCD-ML and the
UPC. There were several journalists there who were asking
questions In that regard.

Q. What event took place iIn Bunia on 18 March 2003?

A On 18 March 2003, the Commission for the
Pacification of lturi started.

Q.- Did you take part In the signing of the ceasefire
agreement in Bunia on 18 March 20037?

A. Yes, | took part in the ceremony for the ceasefire.

MR KILENDA: (Interpretation) Your Honour, on page
35 of the transcript, line 11, there®"s "an alliance between
the RCD-Goma and the UPC,"™ and not "the RCD-ML."™ We would
like that to be corrected.

PRESIDING JUDGE COTTE: (Interpretation) Yes,
that"s correct. Witness, | shall read your answer: "No, |
cannot remember any more.' Page 35, line 9. This was iIn
answer to a question line 7: "Are you able to say, I1If you
can, what happened, what happened during this press

briefing?"” 'No, | cannot remember that. 1 think that i1t"s
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important to follow the video in order to remember that.

They were talking about the alliance,' and what we have on
the transcript is "between the RCD-ML and the UPC. There
were several journalists there who were asking questions in
that regard." Did you want to say "RCD-ML"™ or "RCD-Goma"
there? You were the person who was speaking, so it should be
you who says which of the two movements you wanted to refer
to.

THE WITNESS: Thank you very much. I think that at
that meeting there was Onusumba, who was the President of the
RCD-Goma. Lubanga was also present. He was President of the
UPC.

PRESIDING JUDGE COTTE: (Interpretation) Thank you
very much, Witness. We"re going to correct the transcript
and substitute "RCD-ML"™ with "RCD-Goma."'

Counsel Kilenda, please continue.

MR KILENDA: (Interpretation) Thank you, your
Honour. Your Honour, with your leave, we would like to have
the agreement on the ceasefire. We"d like to have that
brought out. That"s document DRC-0TP-0043-0201 and, at the
same time, the video which relates thereto. The reference is
EVD-OTP-00188, and the reference translation in the
transcript 1s DRC-0TP-1041-0484, line 806 to 853.

PRESIDING JUDGE COTTE: (Interpretation)

Prosecutor.
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MR DUTERTRE: (Interpretation) Just one point, your
Honour -- or two short points, your Honour. It seems to me
that the presence of the person concerned at this event has
already been established 1n examination-in-chief - that"s iIn
the transcript - and, as such, 1 don"t know why i1t"s
necessary to repeat that. With regard to the document
itself, the witness was present. We don"t object that the
witness is shown that document. However, that does not mean
that any question can be asked on that document. He didn"t
draft 1t. He didn"t sign it, so the type of question that
can be put to him In that regard has to be measured and 1t --
I am saying this because i1t may be possible that I object to
certain types of questioning thereafter.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
Kilenda.

MR KILENDA: (Interpretation) Thank you for giving
me the floor. 1 think that when the Prosecutor, In his
examination-in-chief, questions a witness, this is in line
with his objectives. When we cross-examine the same witness,
we also have objectives that we pursue. 1 therefore do not
see, legally, what makes i1t possible for the Prosecutor to
prevent us from having a document re-appear, to thereafter
ask questions about 1t to the witness.

That i1s the position of the Defence iIn order to

assure the defence of our client. But I do note that we
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haven®t yet asked any questions. We haven"t asked any
questions at all. And the Prosecutor is already objecting in
anticipation. 1 think that this practice, if it is a
practice, should be ruled out here.

The Prosecutor should wait for us to ask our
questions, or question, and If that gives rise to an
objection then he is within his rights to make an objection
and you, who are a neutral arbiter, will be able to decide in
that regard, but an objection In anticipation iIs not
envisaged in the decision 1665.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda, Mr Prosecutor, the Chamber has fully understood
that the Prosecutor was not involving himself in intellectual
terrorism, and that except there i1s an error, you said that
you would produce two documents, and the Prosecutor had
indicated in writing that he would object. At this
particular point he is not yet objecting but he iIs just
making some fraternal recommendations. 1 believe this i1s how
i1t should be understood.

It 1s clear that you had not yet asked your
questions, and we are coming back to the same debates that we
have had since the beginning of Witness P2"s testimony. He
iIs not a political analyst. He did not sign the agreements,
but he was there. He attended the events, and he i1s able to

have an opinion on those.
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So please proceed, Mr Kilenda. We believe that you
will overcome the obstacles. Regarding who should project
those video extracts, are the people responsible able to
project that?

JUDGE DIARRA: (Interpretation) Your Honour, with
your leave, Mr Kilenda has said that the Prosecutor and the
Defence are not pursuing the same objectives. 1 totally
agree but, 1T there are facts that have been established,
whatever the objectives, they can serve other objectives
because they are constant. The Defence cannot change the
facts depending, or rather, the answer cannot change,
depending on who Is answering the question.

PRESIDING JUDGE COTTE: (Interpretation) Thank you.
We agree you gave the reference DRC-043201. |If you have a
copy of that, the court usher could hand 1t over to the
witness. The video extract can be shown. I do not know
whether this i1s an extract that is in the binder and, i1f so,
iIT you have the possibility to give the reference of the tab,
then 1t will make i1t possible for us to i1dentify that extract
rapidly. But if that 1s not the case for that particular
extract then proceed, Mr Kilenda. The important thing is
that we should be able to see the footage.

MR KILENDA: We are seeing the agreement on the
screen.

PRESIDING JUDGE COTTE: (Interpretation) Very well.
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We have, on our screens, the agreement for the cessation of
hostilities In lturi. | believe the witness has a hard copy.
And Mr Kilenda remembers that our witness i1s not a political
personality iIn the DRC but simply an informed observer.

MR KILENDA: (Interpretation) Yes, indeed, your
Honour .

Q. Mr Witness, | am not going to ask you a question on
the substance of the agreement itself. But are you able to
tell this Chamber who the parties were who signed the
agreement on that day?

A On that day there was the RCD-ML, which was
represented, that is the RCD-ML of Mbusa Nyamwisi. There was
also the FRPI which was represented by Mathieu Ngudjolo Chui,
who signed the agreement. Then there was Chef Panga Mandro,
who signed on behalf of his party, PUSIC. There was also --

THE INTERPRETER: From the Swahili interpreter, can
the witness be asked to repeat the name?

PRESIDING JUDGE COTTE: (Interpretation)
Mr Witness, at the request of the interpreters you said there
was the FRPI represented by Mathieu Ngudjolo, who signed the
agreement, and you said there was Chef Panga Mandro.

THE WITNESS: It was Kahwa Panga Mandro.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr Witness. | believe the interpreters had missed one part

of the name. You can continue.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 40/95 PV T

Mr Kilenda, are you through?

THE WITNESS: There was also Unencan, who signed the
agreement. There were various groups represented but, 1T you
look at the video footage, you will be able to see those who
signed the agreement. There were also the Lendu-Bindis who
were equally represented but 1 think the UPC was not
represented because i1t had been said that Mr Lubanga would be
contacted and people were asked to wait for him to come and
sign, but he was not consulted before, but 1 think Mr Lubanga
did not sign. 1 am not very sure of that but I believe he
did not sign.

MR KILENDA: (Interpretation)

Q. Thank you, Mr Witness. Let me ask you to refer
immediately to the last page of the document that you have iIn
your hands. Are you there yet?

A. Yes.

Q. Can you look at that last page, carefully identify
the name of Mathieu Ngudjolo, and tell the Chamber in what
capacity he signed that cessation of hostilities agreement on
18 March 2003, or perhaps the page before that, | believe.

PRESIDING JUDGE COTTE: (Interpretation) Yes,
indeed. The Chamber was wondering whether that was a
complicated question. But, Mr Witness, we are actually
talking about page 4 of that document, and in line 3 it

begins with ""Done at Bunia.'" Can you now answer Mr Kilenda®s
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question, because Mr Matthew Ngudjolo®s name iIs not on the
last page; i1t 1s on the penultimate page. And so,

Mr Kilenda, your question on page 42 should be repeated,
because the witness i1s apparently confused.

MR KILENDA: (Interpretation) Thank you, your

Honour .
Q. Have you located the name of Mathieu Ngudjolo?
A. Yes. | can see the signatories to the agreement.

However, when you look at the video footage that we"ve
already seen here, there were people signing. | believe that
the Prosecutor showed the video extract in question. Here we
have a different document. But I know that Chef Kahwa
signed. And I also saw Mr Floribert Ndjabu signing on behalf
of the FNI. The FPDC was also called up; the RCD-ML; the
UPC. But I do not remember the document in question very
well. We have already seen a video extract in which people
were signing the agreement.

IT we can watch that video footage again, from that
day, and there was also Vital Kamere, we would be able to
know what happened on that day and based on that you can ask
your question again. But on the basis of a document such as
this you cannot ask me questions because | cannot see the
name of Mr Ngudjolo, and 1 do not see the FRPI on that
document but the FRPI was there. They were represented. |

think i1t would be better, i1t would be preferrable for us to
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watch the video footage again.

PRESIDING JUDGE COTTE: (Interpretation)
Mr Kilenda, you have the choice, either to show that video
extract which 1s 7.4, that is tab 7.4, if | am not mistaken,
or rephrase the question and indicate clearly to the witness
that you are not referring him to the last page but to the
penultimate page.

In this case, we may not have to re-project that
video extract 1T you ask your question differently, because
there was an error in the first question.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q.- Mr Witness, we will have all the time to watch all
the video extracts that we need to project but, for the time
being, I am asking you to focus on the cessation of
hostilities agreement signed on 18 March 2003. This is a
document that was disclosed to us by the Office of the
Prosecutor. And I am referring you to the last-but-one page,
and I am requesting you to look at that document carefully.
That i1s the part beginning with ""Done at Bunia.”™ And below
that you have all the signatories to that agreement. Try to
locate the name of Mr Mathieu Ngudjolo. When you find that
name, you yourself should tell the Court in what capacity
Mr Mathieu Ngudjolo signed that document. So those are two

small exercises that we are asking you to do: First of all,
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locate the name of Mr Mathieu Ngudjolo, and then tell us in

what capacity he signed the agreement.

JUDGE DIARRA:

(Interpretation) Is it the name of

Mathieu Ngudjolo or Ngudjolo Mathieu that you are talking

about? Because | also had difficulties.

THE

Mr Kilenda.

WITNESS: Very well. 1 have understood you,

I have located the relevant line and 1 believe 1

am now able to answer your question which would be

satisfactory to you.

I have seen the title "Done at Bunia,

Democratic Republic of the Congo 18 March 2003." You have

the first signatory, the second and third, and so on. And

then In fourth position we have Ngudjolo Mathieu, who signed

on 18 March 2003.

Q.

representative of the FRPI?

A.

MR

KILENDA: (Interpretation)

Did Colonel Mathieu Ngudjolo sign as the

Yes, because in the video i1t was clearly stated

"FRPI™ and it was at that time that the Colonel rose and

signed the document.

Q.

Look at that document that you have in your hands

carefully.

to that document.

representative of the FRPI?

A.

Very well.

THE

I"m not referring to the video. | am referring

INTERPRETER:

Did Mathieu Ngudjolo sign i1t as the

On the document that you gave me --

The witness did not complete his
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answer .

MR DUTERTRE: (Interpretation) The witness can
testify to what he remembers, to what he experienced and
recorded in his memory as a witness, but he cannot be asked
to comment on that document -- and even ask him why. He
cannot be asked to comment on a document that he did not
draft and that he did not sign, or issue.

PRESIDING JUDGE COTTE: (Interpretation)
Mr Prosecutor, the witness was not asked to comment on
anything. The simple question -- and we are not supporting
the Defence here, just like we do not support the legal
representatives; we are simply playing our role. The witnhess
was simply asked to look at page 4 of this cessation of
hostilities agreement in lturi, to say whether Ngudjolo
Mathieu®s name features on that paper. He answered, "Yes.'
And the next question to him was to tell the Court in what
capacity he signed.

Mr Witness, you have that document. You have page
4. And this is not a question from the Chamber, i1t is from
Mr Kilenda. On this document, in what capacity did
Mr Mathieu Ngudjolo sign that document? Full stop. And then
Mr Kilenda will move on to another question. Please answer,
Mr Witness.

THE WITNESS: Very well. If you look at the

document in front of me, that i1s the document which was
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signed, you will see that 1t was on 18 March 2003 that that
document was signed. |1 do remember that on that date, 18
March 2003, Mathieu Ngudjolo signed, and we can all see his
signature on the document. And if you look further down, you
will see "FRPI," and below that, there i1s the name of Germain
Katanga, and 1 can see that there are three names under the
"FRPI." They are the names of Germain Katanga, Pascal Alezo
and Pitchou Iribi.

You have seen the video extract where mention is
made of the FRPI. There was a structure of the party and
there was even an armed wing. So, they"re the ones who are
aware of that structure. 1 cannot give you any further
details. 1 can see what 1s on the document, the 18th, and 1
know that they signed it on the 18th. 1 did not know that
other people signed on the 22nd, because I can see the 22nd
on the document also. It is also a good thing for me to be
enlightened on this issue.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda, you can proceed. The witness has talked about
the columns under which some signatories signed. So,
conclude your question and move on to something else.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q.- Witness, | am putting it to you that the document

that you have 1n your hand clearly indicates, for the Lendu
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representatives of the Djugu territory, there are four
signatories, and the fourth signatory is Colonel Ngudjolo,
and 1 am telling you that this document was disclosed by the
Prosecutor on -- and on that day, the 18th, the FRPI did not
sign. 1 did not ask you to make any comment. I am simply
pointing out that the FR -- that Mr Ngudjolo signed that
document on the 18th as the Lendu representative of the Djugu
territory. 1 am done, your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Yes, you
are done with this issue, but we want things to be very
clear.

Mr Witness, on this page, that is page 4, do you see
that the name of Colonel Mathieu Ngudjolo falls under a
column that is for the representatives of the Lendu people of
the Djugu territory? Can you see that?

THE WITNESS: Yes, | can see that on the document.
It 1s written for the representative parties of the Lendu of
the Djugu territory. There are four people who signed,
including Colonel Mathieu Ngudjolo.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr Witness. Mr Prosecutor.

MR DUTERTRE: (Interpretation) Your Honour, 1 would
like to point out that, to begin with, Mr Kilenda was
argumentative with the witness i1n his statement and he was

actually giving evidence, with interpretation. Secondly, 1
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would like to reiterate the fact that this witness i1s not the
right person to be asked questions that are speculative In
nature. He cannot say why someone 1s signing under this
capacity or that capacity, what justified i1t and why.

There are other witnesses who can give opinions,
such as Witness P12, who have more precise knowledge. Even
though P2 i1s an informed observer, he iIs not in a position to
tell us the reasons why a signature appears at one place or
the other. And even asking him whether a particular
signature falls under a particular column does not provide
any added value. This i1s something that the Defence can
include in their closing brief, or he can talk about that
with witnesses who have signed the document. But there 1Is no
added value that can be derived from the answers of the
witness regarding the signatories from one party or the
other.

The fact of the matter is that we are getting very
close to speculation from this witness because -- when he®s
made to answer questions relating to why and how. Because i1f
it"s simply to take note of something, Mr Kilenda can do so
himself, In his closing arguments. We did not need to do so
with this witness. Witness P12 can be asked such questions.
The word '"capacity"” was actually very speculative. Not even
the column under which the person signed. So, this witness

IS not 1n a position to specify the capacity of Mr Ngudjolo
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when he signed that document.

PRESIDING JUDGE COTTE: (Interpretation) Just a
moment, Mr Kilenda.

Mr Witness, you can see how important you are,
because your testimony has given rise to intense debates.

Mr Prosecutor, you are exaggerating a little bit,
insofar as Mr Kilenda might have made comments that were
really not necessary, but at no point did he ask the witness
to comment on this peace agreement in lturi. He was not
speculative. Given his objective as a Defence counsel, he
simply wanted the witness to take note that on page 4 the
name of Mathieu Ngudjolo, who is one of our accused, came
under a specific column. That 1s where we are at. The value
of such an exercise will be determined when the time comes.
Maybe this i1s not even important for the Defence of Mathieu
Ngudjolo. The Chamber does not wish to speculate.

We are going to stop here. 1t i1s 11 a.m. The
accused persons, please step out of the room.

(The accused exit the courtroom)

We are going to go into closed session for the
witness to go and rest. He needs that. The court usher will
go and retrieve the lturi peace agreement from the witness
and lead the witness out of the courtroom.

(Closed session at 10.59 a.m.)

(Expunged)
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(Open session at 11.00 a.m.)

THE COURT OFFICER:

PRESIDING JUDGE COTTE:

We are iIn open session, your

(Interpretation) Thank you,

The hearing i1s suspended. We will reconvene

(Recess taken at 11.00 a.m.)

(Upon resuming at 11.33 a.m.)

(Closed session)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Open session at 11.34 a.m.)

THE COURT OFFICER:

We are iIn open session, your
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(The accused enter the courtroom)

PRESIDING JUDGE COTTE: (Interpretation) Thank you
very much, court officer. Mr Katanga and Mr Ngudjolo are in
the room. Witness, we are back for two hours. Can you hear
me well?

THE WITNESS: Yes.

PRESIDING JUDGE COTTE: (Interpretation) You can
hear me well. Mr O"Shea, please.

MR O"SHEA: Sorry to speak out of turn. It iIs just
something I noticed when I was listening iIn French, and 1
have to be very careful here because French i1s not my first
language, but the witness said, and this is at page 47, line
11 to 12, when talking about the FRPI he says (Speaks
French - no interpretation). Now, when I heard that the
impression that 1 got, and 1 am not sure how correct I am,
but the impression | got is that what the witness was saying
was that ""The FRPI has a structure; they know their
structure. 1 am not really In a position to provide details
in relation to that. That i1s how I understood the French
expression and 1 don*"t know if 1 understood i1t correctly.

When 1 looked at the English transcript, it said the
following in English: "So,™"™ iIn inverted commas, SO your
Honour can hear in English, "So they are aware the ones who
are aware of that structure. | cannot see any further

details,"” and that in English doesn"t give any sense at all
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that the witness 1s giving any impression about his own
knowledge of the structure which is different from the
impression 1 got from the French.

At the same time, I can understand from the point of
view of the translators that technically i1t might be a
correct translation, but the meaning which Is conveyed i1n the
two transcripts seems to me - and |1 say this with caution
because 1 am not a French speaker - to be different.

And on the French 1t 1s page 41, line 20 to 21 --
oh, sorry, that is the English transcript.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Counsel 0*"Shea. So you want us to clarify this point. You
remember that at this time the witness was not replying to a
question. In reality he was expressing himself freely.

Witness, | am going to re-read quickly to you the
answer or the words that you stated in the French transcript
on page 46, line 22. Counsel, 24. You were being asked
about the document by counsel Kilenda, and it was about the
cessation of hostilities in lturi and that agreement. You
said on page -- line 24 you said, "Well, 1T we refer to the
document which is in front of me, a document which was
signed, well, i1t was 18 March 2003 that this document was
signed, and 1 remember that on this date of 18 March 2003
Mathieu Ngudjolo signed this. And his document can be

seen -- his signature can be seen on this document. And i1f
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you look somewhat lower in the document you will see the
FRPI, and in the -- with the name of FRPI you have the
signature of Germain Katanga and | see that i1t is written,
"for the FRPI"."™ | said in-between brackets. ™"And there are
three signatures; Germain Katanga, Pascal Alezo and that of
Pitchu Iribi and then i1t continues for the FRPI and we looked
at the video extract where they speak about the FRPI, and
there was a structure of the party. There was also an armed
wing and 1t was they who were aware of this structure. |
cannot say more on that. That is the date of the document.
It"s the 18th. 1 know that they signed on 18 May. |1 didn"t
know that there were others who signed on the 22nd because |1
also see the date of the 22nd."

I will stop there with the quote. This iIs a
provisional transcript which has not yet been revised.

Witness, could you just state with precision what
you meant to say when you said the words "And we looked at
the video extract where the FRPI i1s spoken about. There was
a party structure. There was also an armed wing and 1t was
they who are aware of this structure. | cannot say more in
that -- about that. What exactly do you mean by that, to the
extent that the French transcript and the English transcript
don"t -- aren"t iIn perfect concordance in this regard? Could
you just explain what you were thinking about so that Counsel

O"Shea i1s clear, or he has some light shed on this for him
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and for all of us?

THE WITNESS: 1 think that at that time we were
speaking about the cease-fire agreement signed on
18 March 2003. When 1 speak about 18 March 2003, and we were
following the video extracts, and when we follow the video
extracts we can see that Mathieu Ngudjolo said that they had
opened lraison offices and he presented himself often as the
commander of the FRPI, and Germain Katanga was also a member
of the FRPI.

What 1 wanted to say was that from this agreement it
Is as iIf there was a difference between these different
signatures. According to what 1 could see on the note and
the document and on the video extract, Ngudjolo said that he
was the commander of the FRPI, and there is something
different on the document. These are the people. It is they
who should give explanations. It is difficult to know how to
divide the two groups and that"s what 1 was talking about.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
O"Shea, I think we are going to stay with that. The witness
has brought the precision that he felt he was able to give
you .

MR O"SHEA: Yes.

PRESIDING JUDGE COTTE: (Interpretation) That will
figure iIn the transcripts.

Counsel Kilenda, please continue with your
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cross-examination.

MR KILENDA: (Interpretation) Thank you, your
Honour. Your Honour, | would like to crave your indulgence
to deviate somewhat from the plan for our cross-examination
which we stated yesterday because, as you know, 1 indicated
to you that i1t was from the second part that we were going to
project certain extracts, and you can guess the following.

So the witness is not identified, for the moment 1 would like
to ask you to refer to 7.3 in the folder, public document,
EVD-0TP-00183 -- 188, rather, reference to the transcript
DRC-0TP-1014-048, 0484, line 806 to 853, public documents,
and 1 would ask our interpreters to interpret these documents
if that i1s possible, with sound and translation as well.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Counsel Kilenda, for these precisions which make i1t possible
for the iInterpreters to do so. We shall now wait for the
pictures to come on to the screen.

(Video extract played)

THE INTERPRETER: (Interpretation) "My general, 1
reply to the name of Colonel Mathieu Ngudjolo. All the
representatives come from the Djugu territory have signed.
Now 1t"s the Walendu-Bindi representatives. They have
written their names in -- PUSIC has signed. Signed on
18 March 2003. Thank you. For the FNI. For the FNI.

Excellent. Mr Ndjabu Ndgabu has signed."
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MR KILENDA: (Interpretation)

Q. Do you recognise this film, Witness? This extract,
rather.

A. Yes.

Q- And 1t 1s the signature of the cessation of
hostilities agreement in -- on 18 March 20037?

A. Yes.

MR KILENDA: (Interpretation) Your Honour, with
your leave, we are going to stop on the 35th second.
(Video extract played)
Q. Is that Mr Mathieu Ngudjolo?
A. Yes.
MR KILENDA: (Interpretation) |If 1 play i1t from the
start, we will stop just after Mathieu Ngudjolo signs.
(Video extract played)
THE INTERPRETER: (Interpretation) ™1 am Colonel
Ngudjolo Mathieu. Pleased to meet you."
MR KILENDA: (Interpretation)
Q- Did you hear the words well after
Mr Mathieu Ngudjolo signed?
A. Yes.
Q. What did you hear exactly?
A. The representatives of the Lendu Djugu signed, but
your question is good relating to the document that you have

given me. But did you not follow the other video extracts
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where Afande Ngudjolo identifies himself as the commander of
the FRPI1, Counsel?

Q. You are right, 1 followed several extracts where he
did identify himself but when -- at the appropriate moment we
will come back for that, but for the moment can we focus our
attention to this?

A I thank you. || am waiting for your question --
your questions, but I"m trying to explain to you. 1 spoke
about the military structure and the different tasks that
these persons fulfilled. 1 am awaiting your question.

MR KILENDA: (Interpretation) Thank you, Witness.
Your Honour, still with your leave, we would like to stop
once again at one minute and 55 seconds.

PRESIDING JUDGE COTTE: (Interpretation) Please go
ahead.

(Video extract played)

MR KILENDA: (Interpretation)

Q. Did you hear that?

A. Yes.

Q. Do you know this person?

A. This person i1s called Floribert Ndjabu, FNI.

Q. In what capacity did Mr Ndjabu sign here?

MR DUTERTRE: (Interpretation) Your Honour.
PRESIDING JUDGE COTTE: (Interpretation)

Prosecutor.
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MR DUTERTRE: (Interpretation) I"m sorry, my
objection -- 1°d like to go back to my previous objection.
The witness observes -- or he stated that the tape speaks for
itself but, as far as | am concerned, we cannot ask in what
capacity he i1s signing. We can ask him 1f he knows why a
certain person signed when a certain group was called. Then
he can say "yes" or ''no" and then continue, and that®"s how
you have to deal with that issue: 'Do you know why a certain
person signed for which group?'" Either he knows that, or
not, and 1f he doesn"t, that"s where we stop. There are
witnesses - more political witnesses - who will come, and I™m
referring to P12 here once again, who can give explanations
with regards to the different participants on a ceasefire
agreement, cessation of hostilities. The witness did not
conceive this and he hadn"t, I think, seen i1t before today.
So 1 would like us to limit ourselves to asking or -- 1°d
like there to be limits in terms of what we ask this witness.
Either he knows or he doesn"t. |If we don®"t ask the question
of why, you go Into speculation. Or, alternatively, there"s
no point because the tape speaks for itself. There"s a
transcript, and you can just discuss that at the end of the
presentations of the different parties.

MR KILENDA: (Interpretation) Very briefly, it"s
the "why" that leads to the speculation. We did not think

when we prepared our cross-examination, we did not think of
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asking him why somebody had signed. We have an extract.
There®s something that we have noted and we think that, for
the moment, this i1s sufficient.

PRESIDING JUDGE COTTE: (Interpretation) The
Chamber has the feeling that this debate could go on forever.
Once again, our witness was present as an external observer
at a certain number of conferences and meetings. At the
moment we are speaking about the conference at which the
cessation of hostilities in lturi agreement was signed. The
limits between the question of why and who i1t represented --
who he represented, is a tenuous one, but we heard that it
was Floribert Ndjabu who was signing. Why was Floribert
Ndjabu there, or who did he represent? Pardon me, but for
the President of this Chamber this is the same question and
the "why" in reality is more insidious than who did he
represent.

So, Witness, who did he represent? The Chamber 1is
not replacing the Defence team of Counsel Kilenda. 1t would
just like us to get out of this swamp which we"ve waded into.
Who was Floribert Ndjabu? What group, what party, if you
know, did he belong to?

THE WITNESS: |1 think that in the video extract
there®s a voice that we heard. It was said that Ndjabu
represented the FNI. A lot of things are said iIn this

session. Counsel Kilenda has gone back to the extract, we"ve
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heard what was said, what these people have said, and that 1is
related to the questions that were asked. A lot of people
were able to follow. 1 don"t think my answer would be any
more Important than what we have heard in the extract here
today.

PRESIDING JUDGE COTTE: (Interpretation) While you
are an active witness and you"re a participant, please try
and forget all the legal conversations that we might have and
please concentrate on the efforts of memory that are asked of
you, efforts that you®re making with a lot of goodwill. We"d
like to thank you for that.

Counsel Kilenda, please continue.

MR KILENDA: (Interpretation) Your Honour, | see
that the extract that we have just shown already has an EVD
number. 1 would just like to make a request in this regard
and that i1s to see the agreement of the cessation of
hostilities, DRC-0TP-0043-0201, to also have an EVD number,
and we will leave that to your decision.

PRESIDING JUDGE COTTE: (Interpretation) For some
of the documents we envisaged that you would produce them and
they would be provisionally accorded an MFI number, but we"re
not going to go back over the discussions. But court
officer, please give them an EVD number.

THE COURT OFFICER: Your Honours, the evidence

number will therefore be EVD-D03-00044.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you,
court officer. Please continue, counsel Kilenda.
Prosecutor, please go ahead.

MR DUTERTRE: (Interpretation) Excuse me, your
Honour, 1 just wanted to confirm that the Prosecution, to the
extent that this document can be commented on by P12, has no
objection to an EVD number being attributed thereto.

PRESIDING JUDGE COTTE: (Interpretation) Perfect.
So we will have the opportunity to speak about that again
next week. So, counsel Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q.- Mr Witness, I do not remember the transcript page,
but I remember that this morning we briefly discussed the
arrest of General Kale Kayihura by the UPC. Do you remember
that?

A. Yes.

MR KILENDA: (Interpretation) Thank you. Your
Honour, with your leave we would like to call up document
DRC-D03-0001-0375 and page 376.

PRESIDING JUDGE COTTE: (Interpretation)
Mr Prosecutor, you can get to your feet without looking like
someone who 1s being persecuted. You are simply playing your
role.

MR DUTERTRE: (Interpretation) |1 don"t want to
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interrupt too often, but sometimes i1t is necessary and
sometimes it iIs more frequent In certain hearings than
others.

Your Honour, we sent an email In which we objected
to the production of this document as well as the next
document. | would like to restrict myself to this particular
document, whose ERN number has been given, and my objection
iIs simple enough. This is not a document that comes from the
witness. He is not the one who drafted the document. He is
not the one who signed the document.

Furthermore, he i1s not a member of the UPC and this
IS an extract from the UPC site. He therefore cannot
authenticate that document. Even i1f 1t i1s the OTP, or
whoever who disclosed that document, i1t is irrelevant. He
therefore cannot authenticate the document and we know why he
1S here.

IT we go down this road we are going to open
ourselves up to comments of a political nature. He iIs not a
political analyst, he is not a historian and he is not a
sociologist. He cannot, therefore, give an opinion on this
document which comes from the UPC site.

There 1s no link between this witness and the
document i1n question within the meaning of your decision
number 1665 and i1ts paragraphs relating to the production of

documents. At the most, Mr Kilenda can show the witness that
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document and ask him 1If he has already seen the document
before, and he should even have done that with the previous
document. If the witness has not seen the document, then
that should be the end of the matter. That i1s, If the
witness cannot i1dentify the document.

PRESIDING JUDGE COTTE: (Interpretation) We have
heard you well, Mr Prosecutor.

Mr Kilenda, you have to be very careful i1ndeed
regarding the statement that Mr Prosecutor has made. Before
you started your cross-examination yesterday | told you, and
I am repeating this now, what has to happen with this type of
document.

The Chamber nevertheless needs to be consistent with
the position adopted during the cross-examination of Witness
P30. During that cross-examination, that is of Witness P30,
the Chamber insisted regarding these types of documents,
whose source has just been described by the Prosecutor, we
said that this type of document should not be read in its
entirety. You should only select the excerpts that are
really relevant and about which the witness can provide
information that i1s useful to the Chamber.

I reminded you that this type of document could
possibly be assigned an MFI document, with the possibility of
attributing an EVD document put back to the end of the

cross-examination. So, Mr Kilenda, 1f you need to avoid a
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really choppy cross-examination, then you should make very
very limited use of this document and you have to be as
efficient as possible. You have to go to the heart of the
matter, or the Chamber will be compelled to ask you to go on
to something else.

MR KILENDA: (Interpretation) Thank you, your
Honour, for that reminder, which is very important. 1 note
that paragraph 97 of your decision, relating to document
1665, iIndicates or stipulates that documents that are
produced before a witness have to have a link to that
witness. You, as members of the Bench, are the only ones who
can make that determination, but this does not prevent the
Defence from expressing what we think is the link between the
document and the witness.

You certainly recall that when we asked the witness
a question relating to the capture of General Kale Kayihura,
that 1s when 1 asked him one last question on that issue as
to how the general was released, the witness said that
negotiations had taken place. We do know that there indeed
negotiations and that is the reason why I am producing this
document.

I totally agree with the Prosecutor when he says
that 1t would be preferable for me to show the witness the
document. IT there is no objection that i1s what I will do

and 1 will ask him 1f he recognises the document. After that
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I will be very careful about the questions that | ask so as
not to distort the purpose of my cross-examination.

PRESIDING JUDGE COTTE: (Interpretation) Very well,
present that document to the witness, but remember what 1
said. The use of that document and the following document
should be done with the intention of going directly to what
Is crucial.

So, Mr Witness, you will look at document
DRC-D03-0001-0375. Court usher, please, you can take that
document and show it to the witness.

MR KILENDA: (Interpretation) This i1s indeed a
two-page document and we are showing him the second page,
which is DRC-D03-0001-0376.

PRESIDING JUDGE COTTE: (Interpretation) Agreed.
Court usher, please. If | understood you correctly, this
page should also appear on our screens. There it goes.
Accused persons, can you see that page? Very well. Now,

Mr Kilenda, with caution and circumspection you can proceed.

MR KILENDA: (Interpretation) Thank you, your

Honour .

Q.- Mr Witness, do you know this document?

A. No, 1 have never seen this document. 1 do not know
it.

MR KILENDA: (Interpretation) Thank you, your

Honour. I will stop here with regard to this document.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you,
counsel. You are a wise man. Please proceed.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q. Mr Witness, did you ever hear about any conflict
between Mr Thomas Lubanga of the UPC and Mr Mbusa Nyamwisi of
the APC?

A. Yes, | heard about 1t and 1 was always also a
witness to the conflict. Those two personalities did not get
along. | believe 1 told you this yesterday.

Q. You did indeed speak about a problem of leadership.
Is 1t what you are referring to?

A. That 1s correct. 1| said that those two people did
not get along. Mbusa was the leader of the RCD-ML and inside
that party Mbusa and Lubanga were leaders, but they later
went their different ways, and Lubanga had his own group.
That 1s where the misunderstanding between them came from.

MR KILENDA: (Interpretation) Thank you,
Mr Witness. Mr Witness, your Honours, that i1s the end of the
first part of our cross-examination which was related to the
statements given to the OTP by the witness and we will now go
directly to the second part which deals with extracts
produced by the Prosecutor and which extracts have already
been assigned EVD numbers.

Yesterday, | informed you, and | seek leave of the
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Chamber not to ask the routine questions that usually need us
to go into private session, because those questions have
already been asked and the answers given.

PRESIDING JUDGE COTTE: (Interpretation) |1 believe
we are all agreed on that, the Prosecutor and also the
Defence of Germain Katanga, so we will refrain from asking
those preliminary questions again about the provenance of the
materials. Thank you. Please proceed.

MR KILENDA: (Interpretation) Thank you, your
Honour. Let me now refer you to tab 1.1, and the EVD number
of the document is EVD-OTP-00163. This is a public document
and which will be seen in its entirety. We do not wish to
rely on the withness"s memory, Nnor even on our own memories.
The reference of the transcript is DRC-0TP-1047-0027, lines
152 to 183. That i1s for our iInterpreters.

(Video extract played)

.. Information from a reliable source that we are
going to (inaudible) the next day. The day after, after
yesterday was that? (inaudible) The day after Wednesday."

MR KILENDA: (No interpretation)

(Video extract played)

THE INTERPRETER: (Interpretation) "We talked about
how the conflict started and how it ended. We were outside
of the town. The UPC was inside the town. |If we had been

the ones who had started the fighting, that fighting would
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have moved from inside to outside. Because they are the ones
who are the victors. In fact, i1t was iIn Dele that the
fighting started. They attacked Dele, they fought there.
And we left that place to go to Kpandroma where Tibasima®s
house i1s located. They attacked us there with heavy
weaponry, and we responded. They calmed down, and then we
deployed troops that routed them and forced them to retreat
even in the town. So, we chased out those who were in Dele,
and that i1s how the fighting ended.™

MR KILENDA: (Interpretation)

Q. Mr Witness, does this footage ring a bell? Do you
remember?
A. I think that | remember these i1mages. | remember

them while watching this video footage and what was being
said In 1t.

Q.- Thank you, Mr Witness. With your leave, your
Honour, we will freeze the iImage at 3 seconds. Mr Witness,
do you remember who this person is?

MR DUTERTRE: (Interpretation) Your Honour, it is
not up to me to do so, but maybe Mr Kilenda can skip these
questions. They have already been asked. 1 think we can
save time.

MR KILENDA: (Interpretation) We agree, your
Honour .

PRESIDING JUDGE COTTE: (Interpretation) Yes, | had
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wondered about 1t, but anything that will allow us to save
time but to avoid the witness feeling that we are asking him
to repeat his answers i1s a good thing. It is one thing to
refresh his memory by playing that video again, but 1T he has
already i1dentified the individuals involved during the direct
examination, then we can skip that.

During the direct examination, Mr Witness, you
already i1dentified this person as Brigadier-General
So-and-so.

MR KILENDA: (Interpretation) Thank you, your
Honour. This was a good proposal by the Prosecutor, and the
Defence of Mathieu Ngudjolo gladly accepts i1t. Let us now go
back to another public document, tab 1.2, EVD number
EVD-0TP-00164. Translation of the transcript is
DRC-0TP-1045-0027, lines 323 to 332, with sound and
interpretation, please.

(Video extract played)

THE INTERPRETER: (Interpretation) "We do not want
to relive the experience of the UPC war. As a result, 1 am
asking the doctor here, I am asking you to be disciplined.
Stay i1n your territory for purposes of security. |If you need
reinforcements, 1T people attack you, then make the request
and we are going to come. As you can see, the soldiers are
there. Others are on their way. The mission of those

soldiers i1s to protect lturi. Let us set aside confusion.
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People were attacked in certain areas and In others such as
Lipri; they went there, they Kkilled people. In Songolo they
went there, and they killed people in Tchai; Bogoro."

MR KILENDA: (Interpretation)

Q.- Mr Witness, did you attend this meeting at your own
initiative, or were you invited to attend?

(Expunged)

(Expunged) Are we iIn open session?

PRESIDING JUDGE COTTE: (Interpretation) | saw your
hesitation. So, court officer, let us go iInto private
session briefly to allow the witness to complete his answer
without any risk of identification.

(Private session at 12.24 p.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)
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(Open session at 12.27 p.m.)

THE COURT OFFICER: We are iIn open session, your

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

Honours.
Mr Kilenda.
MR KILENDA:
Honour .
Q.

(Interpretation) Thank you, your

Mr Witness, who i1s the general referring to when he



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 71/95 PV T

said that the president has also decided that?

A. He was referring to President Yoweri Museveni, the
Ugandan Head of State who had given him an order, so he was
talking about President Museveni.

Q. Thank you, Mr Witness. In that extract the general
also mentions Dr Besigye, who had made some arrangements with
the UPC. Do you know Dr Besigye?

A. Which page are you referring to on that video,
Counsel? If he mentions a doctor, | think he i1s referring to
Mathieu Ngudjolo, who was present in the meeting. He never
referred to Dr Besigye.

MS VARGA: (Overlapping microphones) Sorry, I will
repeat my sentence for the purposes of the record. The
section that Mr Kilenda was referring to is not in the
footage that was played and was admitted into evidence, and
also the remark about the president and the question
referring to the president.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Madam Prosecutor. All that must be cross-checked. With
regard to Dr Besigye, 1t is indeed not clear. It iIs not
certain that that part was projected to the witness. In
transcript DRC-0TP-1045-0040 on line 354 there is a reference
to Besigye but 1 am not sure that this was shown. Regarding
the reference to the President, 1 admit that 1 was not able

to verify that myself. This is something to be checked out,
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Mr Kilenda, even i1f you have to come back to this issue.
Please proceed.

MR KILENDA: (Interpretation) Thank you, your
Honour. We prefer to proceed and we will determine whether
we will come back to that later.

Your Honour, still with your leave, we are going to
refer to 2.3 and have document EVD-OTP-00170, translation
transcript DRC-0TP-1019-0237, lines 309 to 361. This is a
document which i1s confidential.

PRESIDING JUDGE COTTE: (Interpretation) |If it"s
confidential, 1t has to be shown iIn private session. Court
officer. So I would just like to remind everyone tab 2.3.
It was EVD170, it was confidential. Thank you.

(Private session at 12.33 p.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)
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Page 73 expunged. Private Session
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Page 74 expunged. Private Session
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(Open session at 12.37 p.m.)

THE COURT OFFICER: We are in open session, your
Honours.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour. 1 am going to break the rule that I fixed myself to
do for once and maybe the last to call upon the memory of the
witness, not to lose any time.

Q.- But do you remember this extract where
Mathieu Ngudjolo called Dark "My operator from Bogoro,' or
"My Bogoro operator''?

A. He said the following: Did he say "Operator of
Bogoro,™ "*Commander of Bogoro,' 'Section commander in
Bogoro," or '"Bogoro operator™? You would have to find the
extract for confirmation in that regard. That would be
better.

Q. But you know Dark?

A. Yes, he was on the screen. |If you show the extract
again, we can see him.

Q. My question with regards to Dark is simply to know
iIT you know where he currently i1s?

A Currently, Dark has been integrated within the
national army.

MR KILENDA: (Interpretation) Thank you very much,
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Witness.

Your Honour, we are going to jump to 4.17 in the
binder.

(Video extract played)

THE INTERPRETER: (No iInterpretation).

MR KILENDA: (Interpretation) 1 committed a sin. |
should have indicated to you the EVD number and the
transcript reference. It"s EVD-OTP-0078, DRC-0TP-1030-0024,
line 124 to 149 for our interpreters.

(Video extract played)

THE INTERPRETER: (Interpretation) '"We have come to
an agreement with the commander with certain forces. We"ve
had a meeting here with those from Zumbe, from Ndromo and
those from Irumu and with those who come from other places
further away than Kasenyi, with all the commanders who are
here, and we have come to an agreement with regards to the
principle to support the cease-fire. That i1s therefore what
I wanted to tell you. Our plan is that after the setting up
of the CPl1 we will leave here, but we ask that when we leave
this place there inevitably be an arrangement with regard to
the security.”

MR KILENDA: (Interpretation) Your Honour, we would
ask you and all parties and participants not to consider this
extract, which we renounce.

PRESIDING JUDGE COTTE: (Interpretation)
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Understood.

MR KILENDA: (Interpretation) Your Honour, we have
finished with the extracts, the Prosecutor®s extracts. We
would like immediately, with your authorisation, to go to the
third and last part of our cross-examination and this is
namely with regard to certain extracts that we have selected
ourselves. Contrary to what has just happened, perhaps we
would ask you each time to go into private session unless --
I don"t want to identify the witness while we show i1t first.
I am concerned about identifying the witness.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
Kilenda, 1If private sessions are very quick, as was done iIn
the examination-in-chief of the Prosecutor, we shall do that
In such a way that i1t"s clear. So we are talking about the
extracts that the Prosecutor didn®"t show and in this regard
you should ask your questions thereon. So what"s the first
extract that you want to show, counsel Kilenda?

MR KILENDA: (Interpretation) The first extract 1is
the document DRC-OTP -- excuse me, your Honour. It 1s
DRC-D02-0001-0422, transcript reference DRC-0TP-1030-0024,
lines 110 to 141.

(Video extract played)

THE INTERPRETER: (No iInterpretation).

MR KILENDA: (Interpretation) We did ask for

interpretation.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/07-T-192-Red-ENG WT 24-09-2010 78/95 PV T

PRESIDING JUDGE COTTE: (Interpretation) Then we
have to show i1t again. Counsel Kilenda, could you state to
us which the tab is to which this extract 0001 refers. No,
It 1Is not a Prosecution -- it 1s not a document in the
binder. So, iInterpreters, here this i1s a document, It is a
video document which i1t would seem 1 am looking for the term
here, which was not improved by the Registry services, SO In
this regard you will try to provide original interpretation
from the original document. That will be complicated for
you. Just do what you can.

Counsel Kilenda®s team are very much aware of this,
SO we are going to go back. We are going to show this
extract once again to the -- i1f they are sufficiently slow
and audible, then interpreters, we would ask you to give your
interpretation thereof. Please do the most you can. We
would like to thank you for that. So let"s go back now.

(Video extract played)

THE INTERPRETER: ™1 would like to say certain
things to you. First of all 1 would like to speak about the
development of the situation. Yesterday there was a meeting
of the CPl. The preparatory committee i1s held until 7 May
but you know the task which is iIncumbent upon us is that of
ensuring the security of lturi before our departure. The
United Nations has to be prepared. We have to work with the

region In order to ensure the proper follow-up of the
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pacification process and | said to you that yesterday we took
control of Bule and we have taken a lot of hostages.

We also got a lot of arms and a lot of persons
presented themselves to our forces and the people left Bule
to go to our zone. We have to be able to deal with these
people who don®"t want peace. Yesterday we had information
from the President. He asked us to state the following:

That we, UPDF forces, are going to put an end to military
operations. | therefore prepared a statement which Is going
to be read out to you because we have already finished with
our objectives.

Firstly, we were able to restore peace which had
been disturbed by these -- by this awful -- by Kisembo. This
was the fTirst objective.

Secondly, we have to take control of the airport,
the airport of lrumu, Mongbwalu and Bule. We have learnt
that there were people who were bringing aid there. We
finished that, and we received a lot of reports about it.
Having taken control of Bule, we didn"t have any other
intentions other than carrying out the work of the police and
ensuring the security of Bunia and villages as well, such
that the members of the population don"t have a problem. The
members of the population were maltreated, they were killed,
and that"s what the work of the police consists of. We are

going to continue."
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MR KILENDA: (Interpretation) Your Honour, In order
not to go frequently into closed session, | would propose
that where 1t concerns our extracts, and in order not to add
to the decision with regards to the private session,
(Expunged)

(Expunged), that will make it
possible for us to go to the gquestion which can be put
publicly. 1 don®"t know i1If that i1s acceptable to you?

PRESIDING JUDGE COTTE: (Interpretation) We are
going to go into private session briefly.

(Private session at 12.52 p.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 12.53 p.m.)

PRESIDING JUDGE COTTE: (Interpretation) In order
to meet the concerns, we wanted to clarify what we were doing
in terms of saying the last passage iIn closed session.

MR O"SHEA: Just for the assistance of the Chamber
and the parties, | just point out that EVD-D02-00062 public,
which 1s an exhibit introduced by the Katanga team, is
overlapping with the present extract. We started 1 believe
at 10.46 so he has started slightly later from where the
Ngudjolo team started, but i1t is just so that everyone
understands the relationship between what®"s being presented
now and what was presented by us.

PRESIDING JUDGE COTTE: (Interpretation) Thank you
very much, Counsel O"Shea. It is difficult for us all to
juggle between these different extracts and see those were

the ones the Prosecutor showed, the ones you did, the
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Ngudjolo team, those which have had an EVD number. Thank
you. Counsel Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour .

Q. Witness, the source of this video that we have just
seen, iIs that a problem to you?
A. Yes.

PRESIDING JUDGE COTTE: (Interpretation) In that
case we shall go into private session for a moment. The
public have to understand that we have to ensure the
protection of the witness.

(Private session at 12.56 p.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)
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Page 83 expunged. Private Session
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(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 12.59 p.m.)

THE COURT OFFICER: We are iIn open session, your
Honours.

PRESIDING JUDGE COTTE: (Interpretation) Counsel
Kilenda.

MR KILENDA: (Interpretation) Thank you very much,
your Honour. We all noted that the witness put up his hand.

Q. Witness, what | am interested In iIn this extract is
the point where the brigadier-general, who you know very
well, speaks about the control of Bule. Do you see what I am
talking about, more or less?

A. I heard him mention Bule, but he also mentioned
Mongbwalu and Kpandroma. Can you ask your other questions,
please?

Q. Yes, indeed, he also mentioned Mongbwalu and
Kpandroma, but what is of interest to me here is the fact
that he said that the UPDF troops had taken control of Bule.
My question is as follows: Whose village is it? Do you know
any personality who hails from Bule; that i1s someone from
Ituri?

A I do not know any political leader who hails from
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Bule.

Q. Thank you. Let me put it to you that Mr Thomas
Lubanga i1s from Bule. What do you say to that?

A. Bule 1s a Hema locality.

Q. Do you know Mr Kisembo? Who is he; that i1s Kisembo
who 1s mentioned iIn this text?

A. The Kisembo who was referred to by General Kale
Kayihura is Kisembo Bahemuka.

THE INTERPRETER: And the Swahili interpreter did
not hear the last part of the witness"s answer, so could he
kindly repeat.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, the interpreters who are the link between you and
us did not hear the end of your answer. You said that the
Kisembo referred to by General Kale Kayrthura was Kisembo
Bahemuka. Can you complete that answer?

THE WITNESS: He was the chief of staff of the UPC.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr Witness.

MR KILENDA: (Interpretation) Your Honour, we would
have liked to ask for an EVD number for this. 1 do not know
what procedure you prefer, whether we should go to the end,
or right now?

PRESIDING JUDGE COTTE: (Interpretation) Court

officer, please assign an EVD number to that video extract,
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please.

THE COURT OFFICER: Your Honour, the EVD number will
therefore be EVD-D03-0045 and i1t i1s admitted as a public
exhibit. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
court officer.

Mr Kilenda, please.

MR KILENDA: (Interpretation) 1 am sorry, your
Honour, we need to consult so as to avoid repetitions. Now,
we will refer to document DRC-D03-0001-0424. The reference
for the transcript is DRC-0TP-1040, or rather 1030-0027,
lines 866 to 885. This is a public document. This will be
shown with sound and interpretation, to the extent possible.
The translation is DRC-OTP-1030-0024, lines 866 to 885.

THE INTERPRETER: From the Swahili booth, which
extract i1s 1t, your Honour?

PRESIDING JUDGE COTTE: (Interpretation)
Mr Interpreter, just like the previous excerpt, it iIs not
part of the binder. This Is an extract that was not shown by
the Prosecutor, so you need to make an extra effort here.
Let the projection begin.

(Video extract played)

THE INTERPRETER: (Interpretation) "My name 1is
(inaudible). My role here in lturi (inaudible). | received

a message from the Ugandan President, Yoweri Museveni, who 1is
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asking the UPDF to stop the fighting. From September of last
year, foreign troops tried to lay down their arms. From
Mandro to Bunia and Mongbwalu, at the airport, we tried to
restore peace by using the rebels based in Ituri, and also to
restore peace in Bunia by using the Lendu population in the
area of Kpandroma towards (inaudible).

We did everything to have a compromise between
ourselves and the UPC of Thomas Lubanga, which in the
beginning (inaudible). We tried to provide the reason why
APC (inaudible) in the lturi region. The UPC was pushed
back.""

There 1s a background noise that does not make it
possible for the iInterpreter to interpret, says the Swahili
interpreter.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda.

MR KILENDA: (Interpretation) Thank you, your
Honour. I note that the witness raised his hand, so 1 will
not ask the questions that you know.

Q. Thank you, Mr Witness. Do you know the name of the
person that we can see on the screen?

A. He is Captain Felix of the UPDF.

Q- Do you know his surname?

A. He introduced himself at the beginning of the

extract. He said that his name was Felix Kulaije. That 1s
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what he said at the beginning of the footage.

MR KILENDA: (Interpretation) Thank you, your
Honour. You would have realised that our iInterpreters did
their best. We are happy with what they were able to produce
and we would like to ask for an EVD number.

PRESIDING JUDGE COTTE: (Interpretation) Court
officer —-- well, Madam Prosecutor.

MS VARGA: Mr President, before attributing an EVD
number to this video extract, i1t would be fair to ask
questions as to the location and the date when this footage
was taken, because that has not been established.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Kilenda, can you try to adduce more information from the
witness regarding the space and time attributable to this
video so that the EVD number that you are seeking should be
assigned to an extract that is better i1dentifiable.

MR KILENDA: (Interpretation) Thank you, your
Honour. Thank you, Madam Prosecutor.

Q.- Mr Witness, what is the nationality of this
captain?

A. He 1s of the Ugandan army, so his nationality 1is
Ugandan.

Q- Can you tell the Court where this meeting took
place, where this statement was made?

A. I think 1t was at the airport. You heard the noise
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of a plane.

Q.- Would this be Bunia airport?
A. Yes, 1t IS In Bunia.
Q. You heard the captain mention instructions from

President Museveni, didn"t you?
A. Yes, | think we all heard that.
Q. Which date was i1t; that i1s when the captain was

making that statement?

A. I no longer remember the date.
Q. Not even the year, approximately?
A This video was filmed iIn March 2003, March or

April. 1 know that 1t was in 2003, that is before 6 May, so
1t must have been before 6 May 2003. At that time the UPC
was iIn control of that region.

Q. Can you tell the Chamber to whom the captain was
addressing himself on that day?

A He was speaking to the population of Bunia, the
population of lturi. This was a communiqué that he was
broadcasting.

MR O®"SHEA: Sorry, Mr President.

PRESIDING JUDGE COTTE: (No interpretation).

MR O"SHEA: 1 wonder 1f we could have a spelling of
the witness of the name Kulaije, Felix Kulaije. He was asked
what was the name of the captain and he said the name was

clearly stated. Of course the translators had not been able
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to 1dentify i1t iIn there audibly, but 1f we could please have
a spelling of Kulaije.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, we are quite sure that you are going to be able
to assist us. The captain is called Felix Kulaije. Can you
spell out that name for us so that everyone should be clear
about the person appearing on that video, or i1f you prefer
you can write the name down. Which do you want?

THE WITNESS: There 1s no problem. This captain
introduced himself, and you can write down his name by
referring to the way he introduced himself.

PRESIDING JUDGE COTTE: (Interpretation) Yes, but
are you able to help us by spelling out his name, letter by
letter? We have understood Felix, F-E-L-1-X, but for Kulaije
we need your assistance. K-A and what next; that i1s i1f you
know the spelling of that name?

THE WITNESS: There i1s no problem. 1If you can give
me a sheet of paper, I will write down the name as | heard it
on that video extract.

PRESIDING JUDGE COTTE: (Interpretation) Very well,
Mr Witness. Court usher, please hand over a pen and paper to
the witness.

Let me seize this opportunity to point out that
yesterday the Defence team of Mathieu Ngudjolo very kindly

sent an email dated 23 September at 16.19 specifying the list
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of video extracts to be projected, including their ERN
numbers, extract numbers, references to the originals and the
translations.

I do not know whether this can facilitate the task
of the iInterpreters, but the document was received and i1f
they find that things are not so easy maybe they should
contact the court officer so that everything should be easier
on Monday.

Thank you, court usher. Now, I will not spell
Felix, but just the surname. It is K-U-L-A-1-J-E, Kulaije.
Thank you, Mr Witness. Mr Kilenda, we were about to assign
an EVD number to this document and the Prosecutor had asked
us to adduce more information.

MR KILENDA: (Interpretation) Your Honour, can we
ask two more questions?

PRESIDING JUDGE COTTE: (Interpretation) Very well.

MR KILENDA: (Interpretation)

Q. Mr Witness, in the video that we have just seen,
the captain mentions the capture of all the airrports iIn
Ituri; 1s that correct?

A. He was talking about the airports that had been
taken and he gave the names. | do not remember all of them,
but I heard the names of the airports that had been taken
over.

Q. Taken over by whom, those airports?
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A. I think Afande Captain Kulaije was reading a
document. We all heard what he said, so I do not have an
answer to your question. He gave a list of the airports that
had been captured and he provided certain details. It was
the UPDF soldiers who had taken over those ailrports.

MR KILENDA: (Interpretation) Thank you very much,
Mr Witness. Your Honour, if there i1s no objection, we will
ask for an EVD number for that extract and, given the time,
we prefer to end here for today.

PRESIDING JUDGE COTTE: (Interpretation) 1In light
of those clarifications, court officer, please assign an EVD
number to that video extract.

THE COURT OFFICER: Your Honours, the EVD number
will therefore be EVD-D03-00046 and the exhibit is admitted
publicly. Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Madam Court Officer. Mr Witness, we are going to meet again
on Monday afternoon. Mr Kilenda, 1 believe the four hours of
Monday afternoon will enable you to conclude your
cross-examination.

MR KILENDA: (Interpretation) You can count on us
for that, your Honour.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, 1 believe you will be free after Monday afternoon

and this should have an effect on the next witness.
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MR KILENDA: (Interpretation) For purposes of the
record, 1t is written UPC instead of UPDF.

PRESIDING JUDGE COTTE: (Interpretation) Where
precisely?

MR KILENDA: (Interpretation) Page 98, line 11.

PRESIDING JUDGE COTTE: (Interpretation) Please
look at page 98, line 11, and the witness says "It was the
soldiers of the UPC who took over those airports.”™ | think
the witness said UPDF. No objection to that? That is what
you said, Mr Witness, or do you need me to read out your
entire answer? | will read i1t over quickly, line 7:

"I think that Afande Kulaije, this 1s a document and we all
heard what he said, so | do not have other questions or
answers to your questions. He gave a list of the airports
that had been taken and he gave some details. 1t was the
members of the UPC."™ 1In reality you wanted to say UPDF or
you did indeed say UPDF, but this did not come through.
Logically this should be UPDF; isn"t that correct?

THE WITNESS: Yes, those airports were under the
control of the UPC, but later on the UPDF drove them out of
the airports and took over control. 1 think we can
understand each other on that.

PRESIDING JUDGE COTTE: (Interpretation)

Mr Witness, we all agree. That is fortunate. Madam

Prosecutor.
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MS VARGA: (Microphone not activated) Sorry, my
microphone was not on. We were wondering whether Mr Kilenda
will take up the full four hours on Monday, or at least a
large part of that time allocated so that VWU could prepare
the next witness for the testimony, and if Mr Kilenda will
take up all of the four hours then perhaps Witness 12 should
not be bothered on Monday to come to court.

PRESIDING JUDGE COTTE: (Interpretation) Once again
we would like to ask the Defence teams to give estimates of
the time that they needed. Apparently you need the first two
hours definitely, but do you need all four hours?

MR KILENDA: (Interpretation) Your Honour,
conscious of the necessity to be expeditious, we think the
witness, the next witness, should be prepared, but we are
going to definitely take the first two hours.

PRESIDING JUDGE COTTE: (Interpretation) So, Madam
Prosecutor, make sure the witness does not come before
4.30 p.m., that is for the second half of the session. Thank
you, Mr Kilenda, 1n any case, for that clarification.

Thank you, Mr Witness. The hearing today was
difficult, but you did your best to give your contribution.
It was also difficult for the interpreters and the rest of
the support staff. There were many interruptions and the
five second rule was not always respected. We thank you for

that.
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Accused persons, we will see you on Monday morning.
Security officers, can you kindly escort them out of the
court room.

(The accused exit the courtroom)

PRESIDING JUDGE COTTE: (Interpretation) Court
officer, let us now go into closed session to allow the
witness to leave the courtroom. Goodbye Mr Witness, and
thank you.

(Closed session at 1.29 p.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 1.30 p-m.)

THE COURT OFFICER: We are iIn open session, your
Honours.

PRESIDING JUDGE COTTE: (Interpretation) Thank you
very much, Madam Court Officer. This hearing is adjourned.
We will all reconvene here at 2 p.m. on Monday.

(The hearing ends at 1.30 p.m.)



