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1 International Criminal Court

2 Pre-Trial Chamber 11

3 Situation in the Central African Republic - 1CC-01/05-01/08

4 Case against Jean-Pierre Bemba Gombo

5 Hearing - Open Session

6 Monday, 29 June 2009

7 The hearing starts at 2.00 p.m.

8 COURT USHER: All rise. The International Criminal Court is now
9 in session. Please be seated.

10 JUDGE TRENDAFILOVA: Would the Court Officer please call the

11 case.

12 COURT OFFICER: Situation in the Central African Republic, case
13 the Prosecutor versus Jean-Pierre Bemba Gombo, 1CC-01/05-01/08.

14 JUDGE TRENDAFILOVA: Thank you. 1 welcome everyone who is here
15 today in the courtroom and in the public gallery.

16 I would ask now the security officers to please bring Mr. Bemba
17 in.

18 (Mr. Bemba entered court)

19 JUDGE TRENDAFILOVA: I welcome you, Mr. Bemba, to this hearing.
20 Before the hearing 1 was informed that you have some pains in your back,
21 so please do not consider necessary to stand up if you want to address
22 the Judge or if you would like to answer some questions. And in case you
23 need some medical assistance, there is a physician here at your disposal.
24 Now I turn to the parties and to the Registrar to introduce their
25 teams, beginning with the Office of the Prosecutor. Who is now
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1 representing the Office of the Prosecutor?

2 MS. KNEUER: Thank you, Madam President. The Office of the

3 Prosecutor is today represented by lIbrahim Yillah, trial lawyer; Thomas
4 Bifwoli, associate trial lawyer; and Horejah Bala-Gaye, assistant trial
5 lawyer; and myself, Petra Kneuer, senior trial lawyer.

6 JUDGE TRENDAFILOVA: Thank you, Ms. Kneuer.

7 Now I would like to invite the Defence to please identify the

8 team.

9 MR. KHAN: If it please, your Honour, good afternoon.

10 Mr. Jean-Pierre Bemba Gombo is represented by Mr. Richard Nkwebe,

11 counsel -- co-lead counsel, who"s on the extreme left; Mr. Aime Kilolo,
12 who is the co-counsel; Mr. Jean Jacques Mangenda, who is our case

13 manager; and myself, Karim Khan.

14 JUDGE TRENDAFILOVA: Thank you, Mr. Khan. We know each other

15 since the confirmation hearing and I"m pleased to see you all here.

16 Now I would turn to the Registrar, who is representing the

17 Registrar, the Office of the Registrar? 1 see Mr. Dubuisson.

18 MR. DUBUISSON (interpretation): Yes, thank you, your Honour. On
19 the Registry bench you have Chi Wang, who is a jurist in our office; as
20 well as Dahirou Sant-Anna, who Is a jurist at the detention centre; and
21 my name is Marc Dubuisson, representing the Registrar, Silvana Arbia.

22 JUDGE TRENDAFILOVA: Thank you, Mr. Dubuisson. Finally, of

23 course | have to present myself and my legal officer. My name is

24 Ekaterina Trendafilova. | am the Presiding Judge of Pre-Trial Chamber 11
25 dealing with the case of the Prosecutor versus Mr. Jean-Pierre Bemba and
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1 acting as a Single Judge on behalf of the Chamber and my legal officer to
2 the left is Mr. Mohamed El Zeidy.

3 Now before resorting to the subject matter of today"s hearing, it
4 deems appropriate to shortly recapitulate the proceedings of the case

5 related to the pre-trial detention of Mr. Bemba in order for the public

6 to understand the purpose of the present hearing.

7 On the 23rd of May, 2008, Pre-Trial Chamber 111 at the time, now
8 Pre-Trial Chamber 11, issued a warrant of arrest for Mr. Bemba pursuant

9 to which he was arrested in the Kingdom of Belgium on the 24th of May,

10 2008. On the 10th June, 2008, the Chamber issued a new warrant of arrest
11 entirely replacing the first one. Subsequently, Mr. Bemba was

12 transferred to the seat of the court on July the 3rd, 2008, and had his
13 Ffirst appearance before the Chamber the next day, 4th of July.

14 On the 23rd of July, 2008, the Defence presented an application
15 for interim release which was rejected on the 20th of August, 2008, by

16 the then Single Judge Kaul acting on behalf of the Chamber. The Defence
17 appealed the decision on the 22nd of August, 2008, and the Appeals

18 Chamber confirmed the said decision of the Single Judge on December the
19 16th, 2008.

20 On the 3rd of November and 22nd of December, 2008, the Defence

21 presented the second and third applications for interim release which

22 were rejected by the Single Judge on 16th December, 2008, and 14th of

23 April, 2009, respectively.

24 After this very short recollection of the proceedings regarding
25 the pre-trial detention of Mr. Bemba, 1 will turn to the purpose of
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1 today"s hearing. At the outset it is important to underline that in

2 accordance with Article 61(11) of the Rome Statute and letter (h) of the
3 operative part of the Chamber®s decision confirming some of the charges
4 against Mr. Jean-Pierre Bemba issued on the 15th of June, 2009, the

5 Chamber is still seized of the case of the Prosecutor versus Mr. Bemba.
6 Second, as you know, a Chamber®"s ruling on the release or

7 detention of a suspect or of an accused -- 1 received a message and 1

8 excuse myself to the interpreters that 1"m running too fast. So 1 shall
9 do my best to slow down.

10 Second, as you know, a Chamber®s ruling on the release or

11 detention of a suspect or an accused is subject to periodic review in

12 accordance with Article 60, paragraphs (2) and (3) of the Rome Statute.
13 According to Article 63(3) of the Rome Statute, the Chamber could change
14 its ruling if it is satisfied that changed circumstances so require. As
15 provided for in Rule 118, paragraphs (2) and (3) of the Rules of

16 Procedure and Evidence, the Chamber shall review its ruling on

17 Mr. Bemba"s detention at least every 120 days, and a hearing must be held
18 at least once a year.

19 Considering that Mr. Bemba has been detained at the seat of the
20 ICC since the 3rd of July, 2008, the Single Judge holds the present

21 hearing on behalf of Pre-Trial Chamber 11 in accordance with Rule 118(3)
22 of the Rules of Procedure and Evidence for the sake of considering any
23 issue related to the pre-trial detention of Mr. Bemba.

24 Third, the Single Judge invited to the hearing the Registrar and
25 welcomes the presence of her representatives since the Office of the
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1 Registrar is the organ of the International Criminal Court having the

2 overall responsibility for all aspects relating to detention pursuant to
3 Regulation 90 of the Regulations of the Court and chapter 5 of the

4 Regulations of the Registry.

5 The Single Judge recalls the Code of Professional Conduct and

6 invites the parties to behave professionally and ethically. 1 would also
7 like to remind the parties and the registrar the provisions of Article 71
8 of the Rome Statute and Rules 170 and 171 of the Rules of Procedure and

9 Evidence which the Chamber, and in this case me acting as a Single Judge,
10 feel duty-bound to apply if need be to ensure the proper conduct of the
11 hearing.

12 Further on, I will invite the parties and the Registrar to be

13 concise when given the floor and to go straight to the points that need
14 to be addressed today. Also, since the Single Judge®s decision following
15 this hearing will be based on the law, the facts of the case, and the

16 arguments of the parties advanced during today"s hearing, the parties

17 should adequately develop their legal arguments. Thus, 1 strongly

18 suggest that the parties should refrain from making general statements.
19 At this moment in time, | wish to clarify that the decision of

20 the Single Judge will be issued on the basis of the observations of the
21 parties made during today"s hearing which will be reflected in the

22 transcripts of the hearing as well as on observations of the relevant

23 states as the case may be. This is sufficient to satisfy the

24 requirements of Rule 118(3) of the Rules of Procedure and Evidence and of
25 Regulation 51 of the Regulations of the Court.
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1 I would also like to inform the parties and the Registrar about

2 the organisation of this hearing. First, I will give the floor to

3 Mr. Bemba or -- and to his Defence team, as this is a hearing on the

4 pre-trial detention of Mr. Bemba who can address any issue related

5 thereto. Then the floor will be given to the Prosecutor to make

6 observations on the issues raised by Mr. Bemba or by his Defence team.

7 The time allocated for the Prosecutor and the Defence is 20 minutes each.

8 Of course being not under the obligation to exhaust their time.

9 The representatives of the Registrar will intervene -- is there
10 something which appears to be inconsistent with your understanding about
11 the organisation, Mr. Khan?

12 MR. KHAN: Madam President, perhaps the guide-lines can be

13 finished and your directions can be fully put before the parties and then
14 any observations can be made by the Prosecution and the Defence. | don"t
15 think, in fairness, the parties were given any advanced intimation from
16 your Honour as to the time that was going to be allotted to the

17 Prosecution and the Defence. Your Honour, I will -- the submissions, as
18 you"ll hear in due course will be made by Mr. Kilolo, and it may be that
19 he anticipated he required more than 20 minutes to make those

20 submissions. But, your Honour, perhaps -- your Honour, with your leave
21 your full guide-lines can be put before the Court, put before the

22 Chamber, and then the parties can be invited to make any observations on
23 those to the extent that they may or may not be relevant.

24 JUDGE TRENDAFILOVA: OF course Mr. Khan speaking on behalf of the
25 Defence team, if you think that the time that I have decided will be
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1 enough for high professionals as you all are to develop the legal

2 arguments related to any issue that Mr. Bemba or you could raise on his

3 behalf related to pre-trial detention, | considered it to be enough. But
4 in case you need a little bit more time, of course I"m very much in

5 favour to expedite the proceedings but not to have hastily conducted the
6 proceedings which will be detrimental for Mr. Bemba or for any one of the
7 parties, you will be given more opportunities. But still, I really rely
8 that you go to the point, addressing each specific argument that would be
9 very much In favour of a proper decision to be taken by me after this

10 hearing is over. Of course the rights of the Defence are of utmost

11 importance to me and you will have the full opportunity to develop any

12 legal argument that you deem necessary for the purposes of the Defence.
13 MR. KHAN: Madam President, 1"m most grateful for that.

14 Certainly it is the preference of the Defence to be as succinct as is

15 possible, but, your Honour, we"ll see how the argument progresses and if
16 additional time is needed, perhaps at that juncture we can seek leave of
17 the Court --

18 JUDGE TRENDAFILOVA: Yes.

19 MR. KHAN: -- for that additional time.
20 JUDGE TRENDAFILOVA: Thank you very much. We shall see how the
21 proceedings are going to develop. OFf course | once again highlight that
22 I very much rely on the professionalism of both teams.
23 The representatives of the Registrar will intervene whenever an
24 issue raised falls within their duties and requires their expertise. The
25 Defence, of course, will always have the last word. This is to say |
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1 will provide the Defence with 15 minutes at the end to respond to the

2 Prosecutor and to make its closing statement.

3 Finally, I would like to remind the parties and of course myself
4 to speak slowly iIn order to ensure an accurate simultaneous translation.
5 Now, having said this, 1 give the floor to Mr. Bemba or to his

6 team or to Mr. Bemba and his team as you will decide among yourselves.

7 MR. KHAN: Madam President, once again we"re much obliged. With
8 your leave we anticipate that the matters will proceed in this order.

9 Submissions on the merits of interim release will be put forward by

10 Mr. Kilolo. After the Prosecution have had the opportunity to respond,
11 Mr. Nkwebe and if necessary myself will seek to reply to the Prosecution
12 submissions. Your Honour, at that point we give notice to your Honour
13 that we may ask to go into private session for 15 minutes because

14 Mr. Bemba would like to address your Honour in relation to matters that
15 may be raised by the Prosecution in their response and maybe other

16 matters that are better dealt with in private session.

17 Your Honour, 1 just highlight that at the outset as a matter of
18 planning today®s hearing. 1 am told by Mr. Bemba that 15 minutes would
19 be sufficient for what he wishes to say, but that will be in response to
20 any submissions that my learned friends for the Prosecution may seek to
21 put before you. Your Honour, I hope that"s clear.

22 JUDGE TRENDAFILOVA: You"re perfectly clear, Mr. Khan. What

23 you"re suggesting does not deviate from the organisation that I have

24 suggested because it"s quite normal and logical that Mr. Bemba, who is in
25 detention, has first to address the Judge, in this case the Single Judge.
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1 It might not only be an address related to interim release, but as I

2 highlighted to any other issues related -- issue related to his

3 detention. And of course then the floor will be given to the Prosecutor

4 and you will have the last word. So there is no deviation from what I

5 have suggested.

6 As to how you distribute the work among yourselves, it"s up to

7 you so I*m not interfering. 1 shall accept anyone who will speak on

8 behalf of the Defence team of Mr. Bemba.

9 With regard to the private session, of course I will respect the
10 desire of Mr. Bemba and the suggestion for private session of 15 minutes,
11 bearing in mind that, now Ffinalising our case, 1"m going to issue a
12 decision on reclassification of decisions in documents and unsealing
13 where one of the criteria for some of the decisions and documents to
14 remain confidential, non-public, and so on, are the personal interests
15 and the privacy of Mr. Bemba. So the suggestion of Mr. Bemba is in full
16 consistency with my approach to all the Ffilings related to our case.

17 When Mr. Bemba would like to address these specific issues, | shall ask
18 the Court Officer to properly organise the courtroom with regard to the
19 private session.

20 Now you have the floor.

21 Mr. Kilolo.

22 MR. KHAN: Madam President, 1°m much obliged. 1 simply raised it
23 to intimate that our preference is that Mr. Bemba does not personally

24 address you right now --

25 JUDGE TRENDAFILOVA: Yes.
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1 MR. KHAN: -- but he will seek to do so at the end.

2 Your Honour, before we come to Mr. Kilolo there is a matter I

3 would wish to address for the court record. It will take about two

4 minutes or so, and | do this because of your Honour®"s prudence in

5 inviting a representative of the Registry to today"s proceedings.

6 Your Honour, there"s been a number of decisions in relation to

7 legal aid and funds in this case, the first was in August 2008 and the

8 most recent was December 2008, a matter that your Honour determined.

9 Your Honour, we are -- we do give notice to the Court that an application
10 for legal aid will be submitted by Mr. Bemba as soon as it can be

11 drafted, and in addition an application to the Court for the unfreezing
12 of assets.

13 The position is that the Defence are in what can only be

14 described as a powerless state. Some members of the Defence team have
15 not been paid a penny since January 2009. Others, the most recent

16 payment 1 think was March 2009. So dire is the Defence predicament is
17 that on Thursday 1 asked our case manager to print out various documents
18 for me and 1 was flabbergasted and extremely disappointed when I heard

19 that he couldn®"t do this very basic of requests because we did not have
20 the money for an ink cartridge, and he was trying to borrow other

21 people®s printers who are not part of the Bemba Defence team.

22 But, your Honour, but puts us at a very significant disadvantage.
23 This is pertaining to the legal team, never mind the investigation. And
24 we have no investigator appointed because of this financial problem. So,
25 your Honours, 1 just mention this that we do ask that when your Honour
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1 and the Registry are seized of the respective applications, they are

2 given the most -- they are given the most urgent consideration because

3 they go to the very heart of our client®s rights to a fair trial in our

4 respectful submission.

5 Your Honour, with that being highlighted, Mr. Aime Kilolo, with

6 your leave, will address you on the issue of provisional release unless

7 there are any observations from the Prosecution on this preliminary issue

8 that I raised for the record.

9 JUDGE TRENDAFILOVA: Thank you, Mr. Khan. 1 was listening very
10 carefully to the issue you have raised and 1 still have to underline that
11 what you have raised now is a very important issue, at the same time
12 going beyond the scope of the hearing because the hearing iIs on any
13 matters related to the pre-trial detention. As | understand, you"re
14 going to file a written submission and it will be dealt with by me, and 1
15 shall seek consultations and the expertise of the Registrar.

16 At the same time, I understand that actually your request is for
17 an urgent consideration. This has always been one of the leading ideas
18 when we were addressing any motions, any applications coming from both

19 parties. You know that law is difficult field of social science and it
20 needs proper consideration and finally taking the best decision which

21 would pay respect to different interests that are touched upon by this

22 decision. So we are not going to go into any of the issues that you have
23 raised now. They are extremely important. 1 expect that you file a

24 written application and we shall proceed accordingly.

25 So now, Mr. Kilolo -- is there some issue that the team of the
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Prosecutor would like to raise?

MS. KNEUER: No, your Honour.

JUDGE TRENDAFILOVA: Thank you, Ms. Kneuer.

Mr. Kilolo, you have the floor, please. Sorry?

MR. KHAN: Your Honour, Mr. Kilolo has intimated that he would
like to use the lectern, so I"m asking the Court Usher if perhaps the
lectern could be handed to Mr. Kilolo so he may use it to put his notes
on.

JUDGE TRENDAFILOVA: Yes. |1 remember that this was the case
during the hearing. OF course, Mr. Kilolo, you have to be furnished with
all necessary tools in order to properly proceed with your task.

MR. KILOLO (interpretation): Thank you, your Honour. It"s true
that as | wasn"t aware of the amount of time that would be allocated to
us we were counting on taking up an hour. I won"t hide this from you,
but 111 try and be as succinct as possible.

Your Honour, I would like to pose the main question today from
the outset. Why should Mr. Jean-Pierre Bemba be released? Article 60,
paragraph 3 of the Statute provides the answer. According to that
article i1t is possible for you to review whether after a certain period
of time, a year in this case, it"s possible for you to try to determine
whether there are new circumstances -- are you receiving interpretation
now?

JUDGE TRENDAFILOVA: (Microphone not activated).

MR. KILOLO (interpretation): Thank you.

Your Honour, | believe that today the main issue that you have to
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examine with regard to Article 60, paragraph 3 of the Rome Statute is to
determine whether there are new circumstances that would lead one to
decide to release Mr. Jean-Pierre Bemba. 1 think this is the question we
are all preoccupied with today.

111 go to your decision of the 15th of June, 2009, directly,
your decision on the confirmation of charges. Having read the decision,
one notes that there®s a significant reduction of the charges contained
in the Prosecution®s indictment. You will note that most of this
indictment was completely dismissed by your decision, the main part of
the indictment was dismissed. And today what we could note iIn the
decision is that Mr. Jean-Pierre Bemba never personally took part in a
criminal plan, the objective of which was to commit crimes against the
civilian population in the Central African Republic. We also note that
Mr. Jean-Pierre Bemba in fact took a certain number of steps iIn order to
punish the perpetrators of the alleged crimes. We also note that in your
decision you consider that Mr. Jean-Pierre Bemba did not take a
sufficient number of measures to put an end to the crimes and to punish
the perpetrators. We note, above all, that the Prosecution has failed to
persuade with regard to the Prosecution®s main allegations with regard to
Jean-Pierre Bemba®"s personal responsibility. There"s no proof of
criminal intent with regard to Mr. Jean-Pierre Bemba, regardless of
everything that has been said in the courtroom or via the international
media.

We also note - and we"d like to emphasise this - we also note

that when Mr. Jean-Pierre Bemba was deprived of liberty it was because
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1 there were reasonable grounds to believe that he had been personally

2 involved in the commission of crimes. In your decision of the

3 15th of June, these allegations were dismissed. It was stated that there
4 are no substantial grounds to believe that Mr. Jean-Pierre Bemba was

5 personally responsible for the crimes committed in the Central African

6 Republic.

7 Your Honour, these are the new circumstances that we have

8 discovered in your decision of the 15th of June. And before presenting

9 you with our various arguments today, we would like to go through all the
10 documents that we have presented in order to request the release of

11 Mr. Jean-Pierre Bemba. These are arguments that we would like you to

12 re-examine in the light of the new situation.

13 1°d like to refer to the case law of the ICTY. In the case

14 Hadzihasanovic, judgement of the 15th of March, 2006, paragraph 2706. In
15 this decision it is stated that in that case, as in the case of

16 Jean-Pierre Bemba, responsibility pursuant to Article 28 - and this

17 concerns command responsibility - responsibility of that kind is not as
18 serious as responsibility under Article 25 and this is in fact the form
19 of responsibility the Prosecution was referring to.

20 Punishment in case of a conviction is necessarily inferior or

21 lighter than the punishment that would be meted out in the case of

22 individual responsibility. And this is because the commander is someone
23 who did not participate in any way in the commission of the crimes

24 concerned. It is a person who did not have any criminal intent. So this
25 is the situation that Mr. Jean-Pierre Bemba finds himself in today in
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1 relation to your decision of the 15th of June.

2 This leads us to the question of the seriousness of the crimes

3 Mr. Jean-Pierre Bemba has been charged with, and we can note that since
4 the 23rd of May - and that"s when you issued the first arrest

5 warrant - and then there was an arrest warrant in June that replaced the
6 first arrest warrant and since all the decisions you took in which

7 provisional liberty was requested for Jean-Pierre Bemba, all the

8 decisions you took refusing provisional liberty, the situation has

9 changed for Mr. Jean-Pierre Bemba. He hasn®"t committed atrocious crimes
10 as was initially alleged. You are facing a person who is charged with
11 not having taken measures that in your opinion should have been taken in
12 order to punish the perpetrators of the crime or to prevent the crimes.
13 These crimes were committed by third parties. So I would like to reflect
14 on Article 58 that concern the conditions that you have to review in

15 order to determine whether i1t is still necessary to maintain

16 Mr. Jean-Pierre Bemba in detention.

17 So as far as the risk of absconding is concerned, if

18 Mr. Jean-Pierre Bemba were released today would he abscond? Is there

19 real risk as far as this is concerned? At the very outset you"ll
20 remember that when on the 9th of May the Prosecutor filed a motion
21 requesting that Mr. Jean-Pierre Bemba be deprived of liberty, you took a
22 decision on the 21st of May, in which you quite simply dismissed this
23 request for depriving Mr. Jean-Pierre Bemba of liberty because you
24 believed that at that point in time there wasn"t sufficient evidence of
25 regarding Mr. Jean-Pierre Bemba®"s personal involvement In the commission
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1 of the crimes concerned.
2 So as far as 1"ve been able to note, it is at that point that the
3 OTP decided to side-step your decision of the 21st of May - I put it like
4 that - and on the 23rd of May they had a motion not based on Article 58,
5 according to which they had proof of Jean-Pierre Bemba®s personal
6 involvement in the crimes. Instead, it was simply stated that it was a
7 matter of urgency to act and that there was a risk of Jean-Pierre Bemba
8 suddenly absconding. And this risk apparently came from sources,
9 intelligence sources, but we haven®"t had any documents presented to us
10 with regard to this risk. 1711 immediately deal with the risk of
11 absconding, but we have realised that such a risk is non-existent. We
12 believe that this information that was provided to you is erroneous,
13 information regarding this risk.
14 So with regard to the risk of fleeing, the OTP has said, We have
15 received information from intelligence services according to which
16 Mr. Jean-Pierre Bemba might leave the Schengen area and might go to an
17 unknown destination. You said you®"re told he might go to the Congo and
18 if he returns to the Congo, if he goes to the Congo it will be difficult
19 to have access to him.
20 You have seen, your Honour, there are documents in our file, they
21 are documents that we and our case manager will provide you with, that in
22 July 2007 Mr. Jean-Pierre Bemba met the European Commissioner,
23 Louis Michel. It was a public meeting that the press covered and this
24 meeting was about the issue as to whether Mr. Jean-Pierre Bemba would
25 accept - and this was what the international community wanted - whether
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1 he would accept to return to the Congo and resume his role of opposition
2 leader. And Mr. Jean-Pierre Bemba said, | refuse to return to the Congo.
3 My security is at risk. 1 wouldn®t be safe there. 1"ve already been the
4 victim of two assassination attempts.

5 So this is public information. These are objective pieces of

6 information that contradict the allegations made by the Prosecution in

7 the month of May 2008. It was claimed that Mr. Jean-Pierre Bemba was

8 going to return to the Congo, but he had said that either the UN or the
9 European Union should initially organise a meeting to discuss the issue
10 of his security before he returned to the Congo. This is an issue that
11 still hasn"t been resolved to date. So you have an objective element

12 here that demonstrates that there never was a risk of absconding. The
13 alleged risk of absconding to the Congo was quite simply non-existent.
14 This was erroneous information.

15 You will see in our documents, I"m referring to case number --
16 there®s the reference 331, annex B -- 333, it"s a Human Rights Watch

17 report, "We"ll crush all of them."™ This is a report you have certainly
18 seen, it"s in the file, and in this report it is claimed that

19 Mr. Jean-Pierre Bemba would face the risk of being assassinated if he
20 returned to the Congo, and that also concerns most of the MLC members.
21 So here we have two objective elements in the public domain everyone is
22 aware of this, two elements that contradict the idea that he might flee
23 to the Congo as alleged by the Prosecution in order to justify the
24 issuance of an arrest warrant.
25 The second element is as follows. You have said -- you are told
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1 yes, there has been a request for a visa for the United States, there is
2 a risk of him going to a state that hasn"t ratified the Rome Statute.

3 Your Honour, you will see all these elements in the file. There is the

4 passport. Mr. Jean-Pierre Bemba®"s passport, it has a number of visas for
5 trips between Belgium and the United States, so Mr. Jean-Pierre Bemba had
6 already been to the United States and returned to Belgium and to

7 Portugal. 1It"s true, as we have seen iIn the file, there were return

8 airplane tickets, there were hotel reservations so that he could go on

9 vacation with his family, with his children. So this is information that
10 you were provided with, and I can understand the pressure under which

11 your Chamber was placed when the Prosecution said, Since you won"t issue
12 an arrest warrant because we haven"t provided you with enough evidence at
13 this point in time with regard to Mr. Jean-Pierre Bemba"s personal

14 involvement in the crimes, well, in that case we"ll inform you of the

15 fact that there is the risk of absconding. We have just received this

16 information.

17 This information arrived two days later. From which source? To
18 date the OTP -- well, we have asked the OTP to present us with the

19 relevant document from the intelligence service, the document that
20 demonstrates that Mr. Jean-Pierre Bemba did not only have the intention
21 of absconding, of leaving Belgium and going to the Congo or to some other
22 unknown destination, not only did he have such an intention, but the OTP
23 also tells us why they think that the trip to the United States had
24 nothing to do with school holidays but all the documents show that this
25 was the case. They say that this trip had to do with absconding and
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fleeing from international justice. So this is what has been claimed
with regard to Mr. Jean-Pierre Bemba to date, and I"m sure that these are
elements that you will review with all due caution, your Honour.

In this respect 1°d like to refer to the jurisprudence to the
case law of the European Court of Human Rights. The case concerns
Smirnova v. Russia, it"s the 24th of July, 2003, decision in which it is
stated that the Court cannot simply stop or examine the seriousness of
the crimes when determining the risk of absconding, they have to take
into consideration a certain number of elements, family relationships,
financial links that the accused, a suspect, may have with host states.
So you will note that in fact Mr. Jean-Pierre Bemba has family members,
his wife and his children are in Europe or they are in host states, these
are host states that we will be suggesting or recommending. He has
property, he has a plane in Portugal, he has funds which have been frozen
so far.

I would now like to examine the other risk that has been
mentioned which is obstruction of the investigation or the process, and 1
would like to deal with this from two points of view. First of all,
cooperation. When Jean-Pierre Bemba arrived early in July 2008 here at
the ICC, at the very first hearing where he appeared we made contact with
the OTP on behalf of Mr. Bemba. Following that contact, Mr. Jean-Pierre
Bemba requested to cooperate with the OTP. He also said he wanted to be
heard, Send me your investigators rather than leaving me in prison
without anything to do. He said I"m available to Mr. Moreno-Ocampo if he

wants to come and question me. We had a meeting, and Madam Petra Kneuer
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1 remembers, 1"m certain, Mr. Jean-Pierre Bemba, Mr. Van der Spoel, a

2 number of lawyers, myself, there were representatives of the OTP, and we
3 discussed, and there was even a transcript of this discussion which was
4 taken down by the OTP, but this has not as of yet been submitted to us.
5 And following these discussions with the OTP, Jean-Pierre Bemba offered
6 to cooperate with the OTP right from the point in time when he was

7 arrested, but the OTP refused.

8 I would also like to refer to the case Pandurevic, this is an

9 ICTY case dated October 3rd, 2005. It is the case IT-05-86-AR65.1. And
10 this document considers that a suspect cannot be penalised for refusing
11 to cooperate with the OTP, but whoever requests such cooperation

12 should -- that should be considered as a point in his or her favour when
13 requesting interim release. Your Honour, 1°m sure you understand that we
14 are requesting today to benefit from the -- this case law and we are,

15 therefore, requesting the interim release of Mr. Jean-Pierre Bemba on

16 those grounds.

17 Now, you®ve been told a number of things. You"ve been told that
18 there were fears because he is still the president of the MLC and that
19 there is some kind of hypothetical risk of putting pressure on witnesses.
20 Now, as regards that aspect I would like to emphasise that in reality

21 international case law considers that you have to be able to identify a
22 concrete risk. There is the Talic case, in a decision September 2nd,

23 2002, at the ICTY, 1T-99-36-T, and it states that such a decision cannot
24 be based on hypothetical fears and the burden of proof again is on the
25 OTP. There must be a concrete risk with a very high level of evidence.
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1 There®"s another case, Stanisic, this is a decision dated July

2 28th, 2004, paragraph 2, where the text states that the description of

3 the general elements cannot suffice in order to justify detention. And

4 this decision gives a number of examples, the seriousness of the crimes,
5 the existence in the charges against the person or the suspect of

6 international contacts, the fact that certain confidential information

7 might be communicated to the person or the suspect, but this iIs not

8 sufficient at this stage in the procedure, given that we have already

9 gone beyond the confirmation of charges in this case.

10 1°d also like to mention Prlic, again from the ICTY, it"s

11 IT-04-074-PT, dated 30th of July, 2004, paragraph 28. This decision goes
12 even further and states that even if the accused still benefits from a

13 certain level of influence, it does not mean that he is going to use it
14 in an abusive fashion disregarding the law. Those are the elements that
15 we ask the Court to take account of because these are clear precedents in
16 international law.

17 As regards the fear that pressure be put on witnhesses, today

18 Jean-Pierre Bemba is no longer in the same financial situation. His

19 assets have been seized and you®ve heard that -- about the financial

20 difficulties even to pay his lawyers. And therefore, he is totally

21 unable to use his financial assets to date. | would also -- well, I™m

22 not going to dwell on the risk of him committing crimes because your

23 decision made in July is very clear that Jean-Pierre Bemba was never

24 personally involved in the commission of crimes against the civilian

25 population in the Central African Republic, and therefore, he is not in a
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position to commit crimes that were never committed by himself.

Now, 1°d like to conclude in saying that Mr. Jean-Pierre Bemba
has requested his interim release. He has already referred to a number
of host states that could take him iIn during this period of interim
release. And 1°d like to give you right away the six reasons why
Mr. Jean-Pierre Bemba has chosen Belgium, Portugal, and France.

First of all, Mr. Jean-Pierre Bemba has numerous centres of
interest in Belgium and Portugal and he has very important social links
and contacts in France. His wife lives in Belgium, between Belgium and
Portugal. His children are going to school in Belgium. He has property
in those countries, he has bank accounts. He has an aeroplane that has
been seized in Portugal, and therefore all of these centres of interest
reduce considerably the risk of his absconding. It"s not just myself
saying that, it"s a question of case law.

The Halilovic case from the ICTY, there is a decision dated
September 1st, 2005, the reference is 1T-01-48-T. This decision states
that indeed in the case of interim release you have to take into account
of the choice of the host country, take account of the fact that the
person has family links with a particular host country. And that is the
case here with Jean-Pierre Bemba, and 1 think it"s the first such example

in the various cases that have come before this Court.

*And therefore, I wonder whether if, today, Mr. Jean-Pierre Bemba is not

released, who else would ever be released since, as you will soon hear,

he is providing you with maximum guarantees, which you won’t find anywhere else.

Secondly, Mr. Jean-Pierre Bemba has chosen those states because
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those three states have laws providing for a cooperation with the ICC and
they are signatories of the Rome Statute. Third reason, they"re close to
the Netherlands, where the ICC is located. Fourth reason, those three
countries have an obligation to provide assistance and to facilitate the
investigations before this court on the basis of Article 93 of the
Statutes. The Fifth reason is that those three countries have already
cooperated in a very concrete fashion with the ICC. You will recall that
Belgium, in fact, arrested Bemba and transferred him to the court. It
was Portugal that seized his assets, that immobilised his aeroplane. And
therefore, you have full guarantee -- at least, there®s no fear to be had
as regards those three countries.

And lastly, he"s chosen those three states on the basis of a very
important factor that will re-ensure everyone which is the distance
between those three host countries and the countries where the witnesses
in principle are located in Africa. Again, in the Talic case there is
case law on this matter, it was 1T-99-36-T.

I would also, your Honour, like to present another request on the
basis of Article 97(1)(a) of the Rome Statute which gives you the
possibility to question the host states chosen by Mr. Jean-Pierre Bemba
to find out whether or not those states do indeed accept to receive him
on the basis of a new situation. Indeed, the situation has changed
considerably. There have been previous requests for interim release and
there were fears as regards what might have been said. And today the
situation is very different.

Hosting Jean-Pierre Bemba today is not the same as in the past.
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1 In the past it was the Prosecutor who presented Mr. Jean-Pierre Bemba as
2 the main perpetrator of the crimes that had taken place. Today, It"s no
3 longer the Prosecutor who is expressing that, it is your decision taken
4 in June of this year. And therefore, it is from that point of view that
5 those three states need to be questioned to find out their attitude, and
6 they can be reassured indeed that they would not be receiving a criminal.
7 These three countries would know that they would be hosting an honourable
8 person, an honourable man who is being charged with not having taken

9 sufficient measures, from the point of view of the Court, in order to

10 prevent or stop crimes from being perpetrated by third parties.

11 Therefore, your Honour, I would like to ask you to request of

12 those three host countries to receive Mr. Jean-Pierre Bemba under six

13 conditions. Number one, that they be able to provide security for

14 Mr. Bemba and inform the Registrar, if need be, If his security is at

15 risk and that he be in a secure situation, as is the case here today in the prison in The Hague.
16 *Secondly, that they immediately notify the Court about whether Mr. Bemba has complied with
17 the obligation to report to the police station on a regular basis. Thirdly, that he be

18 arrested immediately if he does not respect the conditions that you could

19 define for his interim release. Fourth condition, that those states

20 inform the Court immediately of any violation and take the necessary

21 measures to send him back to the prison here in The Hague, if need be.
22 Fifth condition, ensure that Mr. Bemba return to the Netherlands for his
23 trial in The Hague. And lastly, ensure cooperation amongst parties and
24 the confidentiality of the information exchanged in that exchange.

25 Your Honour, on the basis of Article 60(5) of the Rome Statute,
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1 the Chamber can decide to deliver an arrest warrant to arrest someone who
2 has been given interim release, so that is also a guarantee.

3 Your Honour, I"m being a bit lengthy and 1 beg your pardon, but

4 there are 20 personal guarantees that Mr. Jean-Pierre Bemba has submitted
5 under Article 119 of the Rome Statute. The first is to hand in his

6 passport to the Registrar of the Court, indeed, it"s the OTP today that

7 has his passport. Second condition, to present himself each day to the

8 police at his place of residence iIn the host country. Third condition,

9 that he not come into contact with the media as regards the ongoing

10 procedure. Fourth condition, that there be no contact with the other

11 accused of the ICC, with any victims or any witnesses, and of course not
12 to try to intimidate them or endanger them. Fifth condition, to stay

13 away from certain places and certain individuals as defined by the Court.
14 Sixth condition, not to be involved in certain activities that your Court
15 could list. Seventh condition, to have a valid round-trip ticket, an

16 open ticket, from the host country to the Netherlands, that is to

17 The Hague. Eighth condition, he accepts any kind of police surveillance
18 24 hours around the clock at his place of residence, and when he travels
19 within the host country. Ninth condition, Mr. Bemba as well as any

20 person who may be in his residence in France, Belgium, or Portugal

21 authorise the use of surveillance measures that be implemented in order
22 to provide for satisfactory surveillance. Tenth condition -- 1 have been
23 told that 1 should slow down, but I"ve been trying to stick to the

24 time-limit. But I did want to present all of these guarantees that are
25 being presented.
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1 The tenth is that Mr. Bemba, with the financial aid of his

2 family, will bear all costs that be incurred in Portugal, in France, or

3 in Belgium in hosting him and providing surveillance of the suspect.

4 Eleventh condition, he is committing to authorising any adaptation of his
5 property in light of the requirements of the host country in order to be
6 able to satisfy the conditions of appropriate surveillance. Twelve, he

7 commits to not leaving the territory of the host country except to be

8 escorted here to the court. Thirteen, he commits to limiting his travel
9 to a perimeter that you shall define. Fourteen, he accepts that he be

10 under house arrest if the Court so desires. Fifteen, he accepts that all
11 of his assets that have been seized and frozen by decision of your Court
12 be used as a guarantee, in particular his aeroplane which is immobilised
13 in Portugal. Sixteen, establish his place of residence at an address

14 which will be included in the decision for interim release and he

15 promises not to change his address without having received beforehand the
16 permission of this Court. Next, he accepts to come voluntarily to The

17 Hague at the date and time which shall be set. Eighteen, to abide by any
18 decision made by the Court modifying his interim release or even putting
19 an end to his interim release. Nineteen, to produce a statement under
20 oath whereby he states that he will not abscond and that he will apply
21 the orders of the Court. Twenty, Mr. Bemba accepts any additional
22 condition that Belgium, France, or Portugal may decide to impose in order
23 to accept to host him on their territory.
24 Your Honour, those are the 20 conditions, the 20 guarantees that
25 Mr. Jean-Pierre Bemba is offering to the Court in the hope that his
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1 interim release will be granted.

2 There are other guarantees, of course, but these are major

3 guarantees provided by third parties. Now, who are these third parties?
4 The -- these are major political authorities, important political

5 authorities, who ensure the honourability of Mr. Jean-Pierre Bemba. 1I™m
6 not going to give their names. The information is in the file. There is
7 a European VIP from the Commission. Most honourable member of a state

8 party to the Rome Treaty, but there are others as well in Belgium.

9 This i1s the reference, reference of the case, followed by

10 200-annex 3 (as interpreted) of the 12th of November, 2008. I would like
11 to note that these authorities which enjoy great honour state as follows:
12 "My feeling is that Mr. Jean-Pierre Bemba wishes to respect the
13 ICC, and 1 think he does not want to avoid the judgement of the Court."
14 This is said by an authority from the European Commission.

15 Another Belgian authority and who is somebody who has the rank of

16 minister, and | know Belgium has cooperated with your court to arrest and
17 surrender Mr. Jean-Pierre Bemba. And this is what this authority says:
18 "1t"s hard for me to believe that Mr. Jean-Pierre Bemba would in
19 any way at all try to avoid his responsibilities with respect to the
20 proceedings initiated against him by the ICC because this is going to
21 undermine his credibility."
22 Your Honour, I wish to insist on this point. Why? Because we
23 have spent the last few hours looking at the entire case law that exists
24 with respect to release. We tried to understand why Mr. Jean-Pierre
25 Bemba has not been released. You have never known of any provisional
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1 release authorised at the ICC, whereas at the ICTY other persons who were

2 accused, who were charged, not only as hierarchical superiors but also as

3 being persons personally responsible for crimes, crimes which were of

4 very serious gravity, which cannot be compared with the acts blamed on

5 Jean-Pierre Bemba, these persons were released after they provided

6 guarantees, the same guarantees which are presented to you today by

7 Mr. Jean-Pierre Bemba. So why don®"t you release him? Why don*t you

8 release our client?

9 Very briefly I would like to tell you that international case law
10 has a lot of arguments against which the allegations of the Prosecution
11 cannot stand up. We have this famous case which you know, your Honour,
12 the case of Berislav Pusic, it"s a decision of the 30th of July, 2004, of
13 the ICTY, a decision on the placement on release and it relates to a
14 person who had eight charges of crimes against humanity, assassination,
15 nine charges of violations of the Geneva Convention, illegal detention of
16 civilians, wanton destruction, nine charges of violations of the laws and
17 customs of war, cruel treatment, destruction of property in towns and
18 villages, and that person was released. Why? Simply because what
19 prevailed with respect to his release was the principle whereby freedom
20 is the rule and detention is the exception.

21 Now, who can tell us today why this principle which was applied
22 to this person against whom there were some atrocious crimes charged, why
23 shouldn®"t the same principle prevail in the case of Mr. Jean-Pierre

24 Bemba? Your Honour, that is the question which I would like to put to

25 you. Now, very briefly 1 would like to look at case law if you think I

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 29/66 RM PT

Hearing (Open Session) Page 29
Submissions by the Defence

1 have the time to go into that. 1"m talking about the case Halilovic,

2 case 1T-01-48-PT. This is a person who was prosecuted because he was a

3 hierarchical superior --

4 JUDGE TRENDAFILOVA: Excuse me, Mr. Kilolo. OFf course, bearing

5 in mind that the arguments that you develop now will be actually the

6 arguments on behalf of Mr. Bemba and of the Defence which will be

7 seriously considered by the Chamber, in this case by me as a Single

8 Judge, so you have to develop all of them. But would you be so kind to

9 refer only to case law that you deem important without clarifying it

10 because we have an access to all these case law and we use It on a daily
11 basis, in order just to a little bit speed up the proceedings because

12 then we have to go into a break and it will become too much. Of course
13 I"m giving you all the opportunities, but just adhere to the cases that
14 you would like to enumerate and that"s it. Thank you.

15 MR. KILOLO (interpretation): Thank you, your Honour. I would

16 like to use this opportunity to seek the leave to file a written

17 submission in support of our intervention today because I must tell you
18 that we made a lot of effort to summarise, whereas we have a lot of

19 things to say. We do not need much time, 48 hours would be enough for us
20 to make a written submission in support of our intervention to the Court
21 today.

22 JUDGE TRENDAFILOVA: Of course if any team, the Defence or the

23 Prosecutor, cannot properly in your view present all the arguments in a
24 way that would best serve your client, you will be given this opportunity
25 to further develop some of them, but very shortly and you say in 48 hours

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 30/66 RM PT

Hearing (Open Session) Page 30
Submissions by the Defence

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

which means that the end of Thursday, at 4.00 p.m., | issue now an oral
decision you"re given an opportunity until 4.00 p.m. in the afternoon of
Thursday, which is the 2nd of July, to submit additional arguments that
you were not able to develop today. Because the Chamber and myself
acting as a Single Judge would like that all the opportunities are given
to Mr. Bemba and to his team and the same applies to the team of the
Prosecutor to develop any argument that they deem necessary and
appropriate with regard to your request for interim release.

MR. KILOLO (interpretation): Thank you, your Honour. Well,
under these conditions, therefore, I will try to enumerate very rapidly
the various cases in which persons, and there are many cases, persons
who -- against whom charges were charged, persons who were hierarchical
superiors and most of them were released and that they returned to court
without any problem, and even though some of them ended up being
convicted.

We have the case of Halilovic, IT-01-48-PT; the case of Perisic;
the case of Har adinaj; the case of Simatovic; the case of Pavkovic; the
case of Sreten Lukic. Now, these are cases, your Honour, which you are
going to find in your reading and the most striking thing here is that
these are persons who at least saw the charges against them confirmed as
hierarchical superiors, just like Mr. Jean-Pierre Bemba, and who
presented similar guarantees and who were released. But the most
striking thing here, your Honour, is that there are persons amongst these
people who had their charges confirmed on the basis of personal

responsibility for atrocious crimes in Srebrenica and in other places but
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1 these persons were released and they returned to appear before the Court.
2 So why or in any case are there any grounds to fear for Mr. Jean-Pierre
3 Bemba? If you wish my opinion -- wish to hear my opinion, I think there
4 is need for us to release Mr. Jean-Pierre Bemba. Thank you.

5 JUDGE TRENDAFILOVA: Thank you, Mr. Kilolo. And for the

6 transcript, the Defence of Mr. Bemba made a request on behalf of

7 Mr. Bemba for interim release to the following countries: The Kingdom of
8 Belgium, the Republic of Portugal, the Republic of France. So thank you
9 very much.

10 Now I would like to give the floor to the team of the Prosecutor
11 to make observations on the suggestions and the arguments and the

12 requests of the Defence team of Mr. Bemba.

13 MS. KNEUER: Thank you, Madam President.

14 The Prosecution wish to submit its observations as brief and

15 concise as Madam President suggested. The Prosecution submits that the
16 accused"s continued detention be maintained for the following reasons.

17 According to Article 60(2) of the Statute, the person shall

18 continue to be detained if the Chamber is satisfied that the conditions
19 set forth in Article 58(1) of the Statute are met, namely: (@) the
20 existence of reasonable grounds to believe the person has committed a
21 crime within the jurisdiction of the court; (b) his arrest appears
22 necessary to, first, ensure his appearance at the trial, and second, to
23 ensure that the person does not obstruct or endanger the investigation or
24 court proceedings.
25 With respect to ensuring appearance of the accused at trial, the
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1 Prosecution submits that now that charges against him have been

2 confirmed, there exists a firmer evidential basis for arguing that the

3 considerations 1 just have referred to necessitate continued detention of
4 the accused. In the decision pursuant to Article 61(7)(a) and (b) of the
5 Statute on the charges, the Chamber found unanimously that there was

6 sufficient evidence to establish substantial grounds to believe that: (A)
7 Jean-Pierre Bemba was the de jure president of the MLC and

8 Commander-in-Chief of the ALC and had de facto ultimate control over MLC
9 commanders; and that (B), Jean-Pierre Bemba was criminally responsible

10 within the meaning of Article 28 of the Statute for the following crimes:
11 The crimes against humanity of murder and rape and the war crimes of

12 murder, rape, and pillaging.

13 With respect to ensuring that the accused does not endanger the
14 investigation or court proceedings, the conditions stipulated in

15 Article 58 (1)(b)(ii) of the Statute continue to be met and the accused®"s
16 detention must be maintained both to ensure his appearance at trial now
17 that charges against him have been confirmed and to ensure that he does
18 not obstruct or endanger the investigation or the court proceedings.

19 In view of the confirmed charges against the accused, there

20 exists a substantial risk that he may abscond given both the gravity of
21 the charges confirmed against him as well as the possibility that he

22 faces a long prison sentence. The Prosecution submits that the accused
23 benefits from the support of a number of influential networks in both DRC
24 and Europe, which could facilitate his flight from the court"s

25 Jurisdiction.
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1 The Prosecution submits that it is not necessary to show that the
2 accused had actually made use of any of those contacts to seek to

3 abscond, but that there is an element of predictability that he could use
4 those contacts. The Appeals Chamber stated that it was not persuaded by
5 the appellant®s argument that the PTC 1 in the Lubanga case should not

6 have taken into account the international contacts of the appellant

7 because there had been no evidence before the Chamber that appellant

8 actually would make use of those contacts to abscond. The Appeals

9 Chamber noted that any determination by the Pre-trial Chamber of whether
10 or not a suspect is likely to abscond necessarily involves an element of
11 prediction.

12 Further, the Prosecution has disclosed the identities of a

13 substantial number of its witnesses, 21, at the pre-confirmation phase to
14 the accused. In these circumstances, if the accused were to be released,
15 he would be iIn a position to exert pressure on these witnesses and

16 thereby obstruct court proceedings. As illustration, the Prosecution

17 refers to its confidential filings, number 162 and 217, both of which

18 informed the Chamber of incidents of threats to some of the Prosecution®s
19 witnesses from the accused"s supporters while he is in detention in
20 The Hague. It is reasonable to conclude in these circumstances that
21 threats to Prosecution witnesses would increase if the accused were to be
22 released.
23 The Single Judge found these considerations to be applicable in
24 her second and third decisions on interim release before the issuance of
25 the confirmation decision. In the third decision on interim release iIn
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particular, the Single Judge found, inter alia, | quote: "... that in
considering all factors collectively, the Single Judge cannot reach a
finding other than that there would be a possible risk that the accused,
if released, would not return to appear at trial in the event that the
charges against him are confirmed."

The Prosecution submits that there has been no substantial change
in any of these considerations, motivating the conclusions reached by the
Single Judge in her second and third decisions on interim release.
Rather, the confirmation decision has rendered these decision -- these
considerations even more compelling. Accordingly, the accused”s
detention must be maintained.

Further, the Prosecution submits that since the issuance of the
third decision on interim release, there has been no substantial change
in any of the considerations underlying the conclusions reached by the
Single Judge in that decision. Accordingly, any request to consider
interim release under Article 60(3) of the Statute should be dismissed.

The first test pursuant to Article 60(4) of the Statute is if the
length of the accused®s detention has been reasonable. The Prosecution
submits that the accused®s period of detention is reasonable, having
regard to the overall facts and circumstances of this case. As the
Appeals Chamber stated in Lubanga case, and | quote:

... the unreasonableness of any period of detention prior to
trial cannot be determined in the abstract, but has to be determined on
the basis of the circumstances of each case."

The accused has been in detention for just close to one year.

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 35/66 RM PT

Hearing (Open Session) Page 35

Response by the Prosecution

1 The period of his detention from his arrest and transfer to the

2 commencement of confirmation hearing was less than eight months. The

3 confirmation hearing took place in an expeditious manner, with full

4 respect for the rights of the accused and the case has been committed for
5 trial. Once constituted, a Trial Chamber will soon set a date for trial.
6 In these circumstances, the Prosecution submits that the length of the

7 accused®s detention remains within acceptable limits and the interests of
8 Justice.

9 Comparative international jurisprudence supports the

10 Prosecution®s position. A review of this jurisprudence reveals, amongst
11 other things, that the period of pre-trial detention is a discretionary
12 consideration which has no bearing upon the assessment as to whether an
13 accused will appear for trial if released. Further, in the Bayaragwiza
14 case, a period of five years” pre-trial detention has not been deemed

15 excessive, and in principle, lengthy pre-trial detention has not been

16 determined in itself to constitute good cause for release.

17 The second test according to Article 60(4) of the Statute iIs that
18 there has been no inexcusable delay by the Prosecution. The Prosecution
19 submits that there has been no unreasonable delay in the pre-trial
20 process. The Prosecution discharged its disclosure obligations iIn a
21 timely manner to ensure that the accused prepare adequately in advance of
22 the confirmation hearing. The Prosecution has been diligent in
23 discharging both its disclosure obligations as well as responding to
24 other requests emanating from the Chamber or the Single Judge in a timely
25 manner .
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1 For all the explained reasons, the Prosecution respectfully

2 requests the Single Judge to maintain the continued detention of the

3 accused as the conditions stipulated in Article 55(1)(b) of the Statute

4 continue to be met. Further, there has been no substantial change in any
5 of the underlying considerations under Article 58(1)(b) of the Statute

6 since the Single Judge issued her third decision on interim release.

7 Also, there has been no unreasonable delay as the confirmation hearing

8 proceeded in an expeditious manner, in accordance with the Court®s legal
9 regime. Consequently, any request for interim release should be

10 dismissed.

11 The Prosecution will not address every single argument of the

12 Defence submission simply for the reason that from our perspective most
13 of the observations were already argued before the Court and decided by
14 your Honour. However, the Prosecution would like to respond to two

15 observations. First, all 20 guarantees that the Defence provided are not
16 pertinent considerations under Article 58(1)(b)(i) and Article 62.

17 Second, the Prosecution wishes to bring to light to your Honour
18 the issue of a meeting between the Defence team and the OTP which took

19 place after the arrest of Jean-Pierre Bemba. |1 would like to be more
20 accurate in terms of the substance of that meeting. The Prosecution
21 received the offer of the Defence counsel that Jean-Pierre Bemba would be
22 willing and interested in meeting and talking to the OTP. The
23 Prosecution clarified that such a meeting or conversation could only take
24 place within the framework of Article 55(2). So what we offered to the
25 Defence was to conduct a suspect interview. This was never accepted by
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1 the Defence nor did the Defence in any way answer or responded to our

2 offer.

3 Thank you, your Honour.

4 JUDGE TRENDAFILOVA: Thank you very much, Ms. Kneuer, for your

5 concise observations that you made on the request of the Defence team of
6 Mr. Bemba for interim release. | would like to make some points. First
7 I would like to ask Mr. Dubuisson and the members of his team whether he
8 considers it necessary to make some comments or to intervene with regard
9 to the issues raised by both parties? No. So the answer is in the

10 negative.

11 Then 1 would like to remind the parties and the representatives
12 of the Registrar that we have started with this hearing at 2.00 and

13 normally our interpreters in one hour and a half need a break. That is
14 why 1 would suggest that we take a break of half an hour. Everyone will
15 benefit from this and I"ve noticed that from time to time Mr. Bemba is --
16 he feels some pain. Maybe it would be good for him as well to walk

17 around and to be a little bit relaxed.

18 I suggest that we start at 4.00. The Defence team will be given
19 the floor to raise any issue, but would you be so kind, Mr. Khan or

20 Mr. Kilolo or Mr. Nkwebe Liriss, to say what is the time that you

21 consider will be necessary for the Defence team. You have the last floor
22 and you said that Mr. Bemba would like to have a private session for

23 15 minutes. While we are in break this will be organised by the

24 Court Officer and the respective officials from the Registrar. So how
25 much time you®"ll envisage to need?
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MR. KHAN: Madam President, thank you. My learned friend
Mr. Nkwebe will be about 20 minutes. 1 may be five minutes or
thereabouts, if I need to say anything at all. And as indicated earlier,
Mr. Bemba would ask for 15 minutes.

JUDGE TRENDAFILOVA: So we have to be ready about 50 minutes

or —-
MR. KHAN: Yes, indeed, that will be enough.
JUDGE TRENDAFILOVA: Close to an hour.
MR. KHAN: I think less than that.
JUDGE TRENDAFILOVA: Asking you -- asking you still to be quite
concise.

MR. KHAN: Your Honour, on the intimation I gave about 40 minutes
in total. At most.
JUDGE TRENDAFILOVA: Okay. Thank you very much. So the
session is —-- the hearing is adjourned and we shall start again at 4.00.
COURT USHER: All rise.
Recess taken at 3.27 p.m.
On resuming at 4.00 p.m.
(Private session at 4.00 p.m.)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)
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1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Expunged)

7 (Expunged)

8 (Expunged)

9 (Expunged)

10 (Expunged)

11 (Expunged)

12 (Expunged)

13 (Expunged)

14 (Expunged)

15 (Expunged)

16 (Open session at 4.02 p.m.)

17 JUDGE TRENDAFILOVA: Okay, the public session -- so we are in
18 public session.

19 The Defence team has the last word on any issue that was raised
20 by the Prosecutor during the observations before the break.

21 So please, Mr. Khan, you have the floor.

22 MR. KHAN: Madam President, 1"m obliged. 1 would hope to be only
23 about Five minutes myself and then 1 will hand over to my learned friend
24 Mr. Nkwebe, who, as I indicated earlier, will be about 20 minutes or so.
25 Your Honour has heard of course the principal submissions put
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1 forward by the Defence and the response of my learned friends for the

2 Prosecution. The Prosecution has asserted that the case preferred

3 against Mr. Bemba is ever more compelling since the confirmation decision
4 than i1t was before. Your Honour, that is to misstate reality. Of course
5 it is trite law that as a matter of a standard of proof your Honours have
6 to -- had to have been satisfied to a higher standard to confirm the case
7 than you had to be satisfied when a warrant was issued. That is not in

8 dispute between the parties, but my learned friends for the Prosecution

9 have very conveniently been oblivious to the fact that the entire theory
10 that they sought the warrant upon has been thrown out of the window by

11 your Honours after the confirmation hearing. That theory of course was
12 predicated upon co-perpetration in which my client was said to have

13 shared the intent to commit the offences which are charged.

14 The Article 25 theory of liability being entirely dismissed, your
15 Honour is faced with a fundamentally different situation in which what is
16 alleged against Mr. Bemba is not a crime of commission, as had hitherto
17 been the case, but under Article 28, a crime of omission. Your Honour

18 will consider in due course whether or not that new theory of liability,
19 even if proved, would impact upon any likely sentence.

20 That is relevant in the Defence submission because the previous
21 Prosecution arguments have been quite simple. It seems to be the case

22 that bearing in mind the seriousness of the allegations which were

23 preferred against Mr. Bemba, it is contended that he would have an

24 incentive to flee. Your Honour is referred specifically]respectfully to
25 the European case law on this issue. Article 21 of this -- of the
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1 Rome Statute makes it abundantly clear, in my respectful submission, that
2 when seeking to breathe life into the articles and in the rules that

3 govern these proceedings, your Honours will be inspired and guided and
4 informed by the high standards of international human rights norms, and
5 that finds expression, of course, in Article 21(3).

6 Your Honour, Tomasi in France, a case of the European Court of
7 Human Rights, and Letellier in France make it very clear that the

8 gravity -- the likely gravity of -- let me start again, the likely

9 sentence that any charge may attract is not by itself sufficient to

10 overcome the presumption in favour of liberty. In my respectful

11 submission, the presumption in favour of liberty is not a ritual

12 incantation devoid of meaning. Rather, the Defence respectfully submit,
13 it is a corollary to the presumption of innocence finding form in

14 Article 66 of the Rome Statute. My client at this point is presumed by
15 the Statute to be an innocent man, and the European case law makes it
16 very clear, the Strasbourg case law makes it abundantly clear, that

17 pre-trial custody is not to be viewed as an anticipatory custodial

18 sentence.

19 Your Honour, that"s the first point. My learned friend

20 Mr. Nkwebe, no doubt, will address you in more detail on the Article 28
21 findings that followed confirmation.

22 Your Honour, the second matter is that my client has in any event
23 been in custody for more than one year and it is abundantly clear under
24 Article 78(2) that any time spent in custody may count towards time

25 served. Why is that relevant? It is relevant in my respectful
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submission that when one views the fact that the likely sentence under
Article 28, serious though those allegations remain, may well be
significantly less than if the client had been charged under Article 25
and even 1T he had been found guilty under that mode of liability. So
all things being equal, the sentence, even if your Honours are against us
and find this case proved, the sentence that this case is likely to
attract may well be less now than it was prior to confirmation.

When looking at that the fact that one year has to be deducted
from any time served is a factor which can bear scrutiny in reducing the
likelihood that my client would try to abscond or flee jurisdiction.

Your Honour, on the material particulars we do rest upon the
grounds that have previously been put before your Honours in written
applications, but one thing 1 would wish to emphasise, the Prosecution in
May -- on the 22nd of May, 2007, made it public that they were pursuing
an investigation into the allegations of crimes in the Central African
Republic. A year and a day later, on the 23rd of May, 2008, of course a
warrant was issued. But it beggars belief, in my respectful submission,
that our client, Mr. Bemba, was not aware of these investigations.
Documents have been put before your Honour which make it clear from
newspaper reports in the DRC that he was aware and it was public
knowledge that this investigation was going on.

Your Honour, the location of my client at the time of his arrest
and the place of his habitual residence cannot be glossed over. But
rather than seeking to hide in the jungle area of the DRC, rather than

run underground, he was living under his own name and his own documents
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1 in one of the most high-profile countries famous for seeking to exercise
2 universal jurisdiction even before the coming into force of the Rome

3 Statute. Your Honour, this is relevant.

4 Our client unlike some other cases has never been given an

5 opportunity to voluntarily surrender. This is not a case where the

6 Prosecutor has said if individuals indicate they are willing to cooperate
7 a summons will be issued, not a bit of it. So when assessing fairness,

8 it is only right to bear in mind that our client was arrested in Belgium,
9 and so it falls to your Honour to look at all the circumstances iIn the
10 round and to decide whether or not his behaviour at the time, knowing

11 what he knew, is consistent with an individual that would seek to evade
12 jJustice if now released.

13 In my submission, the Prosecution have failed to discharge their
14 burden of proof in this regard. The last place on earth -- one of the
15 last places on earth where Mr. Bemba would have stayed if he wished to
16 escape the jurisdiction of this court would have been Belgium or Europe
17 or one of the parties to the ICC Statute. They cannot have it both ways
18 in their written submissions that on the one hand he is a man with an

19 aeroplane and bags of money with tentacles that reach across the

20 continents, able to interfere with justice; and on the other, be

21 completely oblivious to the fact that he remained only a couple of hours*
22 drive from this court when he knew the events in the CAR, to which of

23 course he was involved in some capacity, were being investigated.

24 Your Honour, we"ve touched upon the issue of resources to the

25 Defence and of course I would have much preferred to have come to your
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Honour with -- been able to go on a mission to France and to Belgium or
to Portugal and conduct negotiations with state authorities ourselves and
try to get guarantees. OF course the Registry is here and the Registry
has that function, but that is not to deprive a Defence team of a right
to seek additional guarantees. 1 have not been able to do that, but in
considering in the round all the submissions of the Defence 1 would ask
your Honour to diligently review with respect whether or not the
conditions, some or all of the conditions, put forward by my learned
friend Mr. Kilolo would be sufficient so as to overcome the objections to
interim release that have been advanced by the Prosecution.

This Court is of course young and there are fundamental
differences between this Court as it operates now and as it may operate
in the future, compared, for example, with the International Criminal
Tribunal for the former Yugoslavia. One of the big hurdles that the
Defence face, of course, is that unlike the Yugoslav context where
Croatian nationals, Serbian nationals and Bosniak nationals were welcomed
with open arms by the various states of the former Yugoslavia of which
they were nationals and they were willing to provide guarantees, that is
not a position that my client enjoys. Indeed, the state of which he is a
national is the very state which referred this case to the ICC. And not
only that, the president of that state is an individual who is extremely
concerned about my client coming back, not only because he obtained
42 per cent in the democratically verified elections, but because
Mr. Bemba is the main opposition to him in that fledgling democratic

country.
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1 In those circumstances, your Honour, it is my respectful

2 submission that under Article 86, states should not be requested in the

3 abstract whether or not they"re willing to provide guarantees, but rather
4 your Honour should give consideration to making direct requests to these
5 countries and asking them whether or not consistent with the obligations
6 to cooperate they will provide and agree to house arrest, electronic

7 tagging, electronic surveillance, and any other conditions that

8 your Honour wishes to impose. And, your Honour, In assessing those

9 conditions | would ask your Honour not to feel constrained by those that
10 have been adumbrated by my learned friend Mr. Kilolo. The power of

11 imagination is a wonderful thing and any conditions that your Honour

12 thinks would be appropriate in order to overcome the conditions of the --
13 the concerns of the Prosecution can be imposed with the full consent of
14 my client.

15 As a matter of law, in my submission, the Prosecution have it

16 wrong. Under Article 58 a warrant of course is issued and those

17 conditions have to be made out. At a time of the determination, of

18 course the Defence is absent, the Defence is silent, and no submission at
19 all is heard on that issue. 1In giving life to Article 58, bearing in

20 mind the obligations under Article 21, it is my respectful submission

21 that the Court must be satisfied that those conditions continue to exist.
22 And in assessing whether or not incarceration of an individual presumed
23 innocent is a proportionate and necessary measure, your Honours must bear
24 in mind whether or not conditions can overcome those concerns; if they

25 can, your Honour, it"s my respectful submission pre-trial liberty, albeit
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1 under the most stringent of conditions, is appropriate and should be

2 ordered.

3 Your Honour, those are my submissions on this issue and 1 give

4 way to my learned friend Mr. Nkwebe.

5 JUDGE TRENDAFILOVA: Thank you, Mr. Khan. You took more time

6 than you suggested, not five minutes but 15 to 20 minutes -- to

7 18 minutes. Thank you still very much for your presentation.

8 1 would like to make a clarification with regard to a point that
9 you made. You said that Mr. Nkwebe Liriss is going to talk about

10 Article 28. 1™"m very strict about the subject matter of any hearing

11 including the hearing today, and the hearing today is -- has the subject
12 matter of pre-trial detention of Mr. Bemba. We are not here to discuss
13 the command responsibility pursuant to Article 28. The application for
14 leave to appeal that the Defence would like to make to the Chamber will
15 extensively discuss any issue, including the individual criminal

16 responsibility of Mr. Bemba as decided by this Chamber rejecting

17 Article 25 and confirming the command responsibility pursuant to

18 Article 28.

19 What I want to say is that | expect the parties, including the
20 presentation of Mr. Liriss, to focus on the relevant provisions of

21 Article 58, Article 60 of the Rome Statute, and of Rule 118 and 119.

22 That is how the parties are going to respect the law, to respect the

23 decision of the Single Judge, and the subject matter of this hearing.

24 With regard to your suggestion that we diligently examine all the
25 case law, jurisprudence, the law, I think that it"s not necessary to say
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1 that has always been the way we have performed our judicial duties, and

2 just to make a final point, that knowledge and experience is not

3 attributed to age but knowledge and experience as such, because you have
4 mentioned the young age of the ICC. So I feel it my duty to respond this
5 way. So —-

6 MR. KHAN: Your Honour, we"ll be so guided and the age issue was
7 not mentioned in -- was not meant at all In a pejorative sense.

8 JUDGE TRENDAFILOVA: No, no, it"s fine, but I just make my

9 clarification. [I"m duty-bound to do this.

10 So now, Mr. Liriss, would you be so kind to take the floor and it
11 will take you, you said, Mr. Khan, about 20 minutes? Your presentation.
12 And 1 ask you very politely, 1"m very much in favour of granting all the
13 opportunities to the parties and especially to the Defence team to make
14 all the -- to raise all the issues and to make all the points that they
15 deem necessary to this Chamber, but still let us respect the subject

16 matter of today"s hearing. Thank you.

17 MR. LIRISS (interpretation): Your Honour, thank you very much.
18 I will indeed keep to the subject of this hearing, as you requested.

19 When my learned colleague refers to Article 28, the intention was
20 not to discuss the terms and conditions, but rather as regards the
21 seriousness of the facts, as Madam Petra Kneuer said. But there®s one
22 thing that comes to mind. What exactly does the Court want -- no,
23 rather, not the Court but the Prosecutor? That Mr. Bemba be judged or
24 that he be judged and detained? What is really important for the Court,
25 that a person who is recognised as guilty be judged. But if you"re given
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1 the opportunity to consider that that person can benefit from interim

2 release until the trial comes, why -- why should the Court choose the

3 most unfavourable possibility?

4 The Appeals Chamber declared that Article 60(3) should be

5 examined in light of the fundamental principles of international human

6 rights law. And here one of the fundamental rights is liberty, freedom.
7 And therefore, we are most astonished that the OTP put us in a situation
8 not where we have to prove that we have a right to be free, but rather,

9 it is up to the OTP to establish that they are right to restrict that

10 human right.

11 What exactly did the OTP say? Nothing at all. The Prosecutor
12 has said that it is the power of the Chamber to determine interim release
13 and it is a discretionary power, but that is not the case, that is false.
14 The Judge, for example, in the Lubanga case has stated that it"s not a
15 discretionary power. One must always take account of new circumstances,
16 and Article 60 provides that there be a new examination of the

17 circumstances.

18 The decision that was taken previously was in the absence of the
19 suspect. If you do not allow the Court to re-examine its decision, then
20 that would be denying justice, it would be denying freedom. And

21 therefore, given that the Statutes provide under Article 60 that the

22 situation be re-examined, it means that we must re-examine the situation
23 ab initio.

24 What the Prosecutor has said is that the situation is continuing.
25 What exactly is meant by that? Well, the Prosecutor is referring to the
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1 decision to issue the warrant of arrest, a decision which was taken

2 without the suspect even being present. Article 60 provides that you

3 have to check that -- whether or not there are new circumstances, whether
4 the circumstances have changed.

5 Now, that"s the question: Today have these circumstances changed
6 or not as regards this very same person who elaborated a criminal plan,

7 who ordered the rape of 3.000 women, that ordered the assassination of

8 hundreds of individuals, are there any new circumstances where we"re

9 talking about a military leader who did not comply with his obligations
10 to control the situation. |If today"s situation is not new, when will we
11 be able to talk about a new situation? Well, when the man is acquitted.
12 Well, that"s not a new situation. Under Article 60 you must re-examine
13 the situation. You must re-examine the conditions of preventive

14 detention. And as the Appeals Chamber stated, these conditions must be
15 analysed in keeping with Article 60 and also Article 58.

16 Now, what exactly has the Prosecutor stated in that regard? The
17 Prosecutor has stated that once the charges are known there"s no longer a
18 risk of absconding. It has been judged in international courts, in

19 particular the ICTY, that the risk of absconding cannot just be a

20 hypothesis, a supposition, or just a question of probability, It is

21 stated that the risk of absconding, the risk of fleeing, the risk of

22 fleeing, and I quote, ... must exist in terms of the gravity of the

23 facts which would lead the Court to consider that there is such a risk of
24 absconding."

25 Now, inasmuch as you are given the possibility of contacting - in
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1 keeping with Article 87 of the Statutes that is regarding international

2 cooperation - to contact the states, in particular Belgium which has

3 already proven its ability and capacity to cooperate because they

4 arrested the individual, if you are able to obtain from those states the

5 sufficient guarantees, why should we prefer detention to liberty?

6 The Prosecutor has also alleged that -- well, let me say, your

7 Honour, that Mr. Bemba was arrested on the basis of a secret warrant of

8 arrest. He did not have the opportunity to show his good faith, to prove
9 his good faith by coming himself. It was on the basis of a secret

10 warrant of arrest, based on false information that he had fled -- he

11 would flee to Congo. How can we base it on such a thing? Today -- well,
12 the fact that he came here because there was a warrant of arrest for him,
13 that should not be used against him.

14 In the recent decision taken regarding provisional detention, you
15 stated that the gravity, the seriousness, of the crimes, of the facts,

16 along with the risk of fleeing, Madam President, you have quoted Otto

17 Triffterer on numerous occasions states the following: The liability of
18 the commander as described in Article 28 cannot be considered as a crime
19 in and of itself. This responsibility does not have the character of

20 being -- of gravity because it is considered as being an accessory to the
21 crime.

22 Now, when the Court took its first decision, do those conditions
23 still apply? That is the reflection, that is the re-examination that we
24 are requesting you carry out.

25 Madam President, we have discussed the risks of witnesses being
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intimidated and my learned colleague referred to a secret document. Now,
I don"t know what secret document the Prosecutor is referring to, but we
have never had any copy of such a document. If this is a request for an
investigation that was made to this very Chamber and if there has been
communication of a list of witnhess, this was not an investigation into
Mr. Bemba, but rather the counsels who responded to this. Mr. Bemba

was -- his communication was monitored. And apparently there was
something, they state, that at a given point in time Mr. Bemba might have
intimidated a witness that he knows. And the following was decided, it
would be clearly unfair to keep in detention a person because of a
potential reaction of a witness on the mere fact that that person was
given a pre-trial -- or a provisional release. At the ICTY it is stated
that to prove that a danger exists beyond mere probability before
provisional release can be refused. So threat against witnesses did not
exist, does not exist, and why should they, therefore, say that it"s
going to exist?

Now, with respect to the victims, we do not know them as of
today. The names of victims have not been disclosed, neither have their
addresses been disclosed. We do not know anything about the witnesses,
how can we threaten them? Sorry, about the victims, how can we threaten
them?

Your Honour, all the decisions you have taken to keep Mr. Bemba
in detention were issued on the basis of the decision of the 10th of
August. Today you are going to take a decision not on the basis of the

decision of the 10th of August, but on the basis of the decision
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1 confirming the charges. You are going to answer to the question: Who

2 has to bring proof that the conditions provided for under Article 58 have
3 been met? In any case, it is not the Defence team. We will give you

4 evidence that we are cooperative, we give you evidence that our behaviour
5 so far has been exemplary. We will give you information which will make
6 it possible for you to obtain all the guarantees from any host state.

7 And what are we talking about? These guarantees are that the state is

8 going to confirm that the person is not going to abscond. Two, that the
9 person is going to appear before the Court on the date of any hearing.

10 You can even do better, you can issue another warrant of arrest because
11 Article 65 makes provision for that.

12 Now, on the basis of all these guarantees and on the basis of the
13 personal guarantees we are giving, should we simply rely on the fact --
14 on the facts stated by the Prosecutor to the extent that conditions have
15 now changed?

16 Your Honour, I have concluded my case.

17 JUDGE TRENDAFILOVA: Thank you very much, Mr. Nkwebe.

18 So now shall we proceed to the private session? The Court

19 Officer, would you be so kind. It will take a minute.
20 (Private session at 4.35 p.m.)
21 (Expunged)
22 (Expunged)
23 (Expunged)
24 (Expunged)
25 (Expunged)

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 53/66 RM PT

Hearing (Private Session) Page 53
Submissions by Mr. Bemba

1

2

10
11
12
13 Page 53 expunged. Private session.
14
15
16
17
18
19
20
21
22
23
24

25

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 54/66 RM PT

Hearing (Private Session) Page 54
Submissions by Mr. Bemba

1

2

10
11
12
13 Page 54 expunged. Private session.
14
15
16
17
18
19
20
21
22
23
24

25

Case No. ICC-01/05-01/08 Monday, 29 June 2009



|CC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 55/66 RM PT

Hearing (Private Session) Page 55
Submissions by Mr. Bemba

1

2

10
11
12
13 Page 55 expunged. Private session.
14
15
16
17
18
19
20
21
22
23
24

25

Case No. ICC-01/05-01/08 Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 56/66 RM PT

Hearing (Private Session) Page 56
Submissions by Mr. Bemba

1

2

10
11
12
13 Page 56 expunged. Private session.
14
15
16
17
18
19
20
21
22
23
24

25

Case No. ICC-01/05-01/08 Monday, 29 June 2009



|CC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 57/66 RM PT

Hearing (Private Session) Page 57
Submissions by Mr. Bemba

1

2

10
11
12
13 Page 57 expunged. Private session.
14
15
16
17
18
19
20
21
22
23
24

25

Case No. ICC-01/05-01/08 Monday, 29 June 2009



Hearing (Private Session)
Procedural Matters

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 58 expunged. Private session.

Case No.

1CC-01/05-01/08

ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 58/66 RM PT

Page 58

Monday, 29 June 2009



ICC-01/05-01/08-T-13-Red-ENG CT WT 29-06-2009 59/66 RM PT

Hearing (Private Session) Page 59
Procedural Matters

1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Open session at 4.49 p.m.)

7 JUDGE TRENDAFILOVA: Excuse me for interrupting you --

8 MR. KHAN: No, not at all, your Honour, but what 1 was asking

9 for, in fact, 1"ve just turned and communicated with my client with your
10 leave and I"m sorry for the administrative burden that it may cause, I
11 wonder perhaps if for two minutes we could go back into private session.
12 Mr. Bemba wishes to raise one last issue with your Honour.

13 JUDGE TRENDAFILOVA: Of course.

14 Court Officer, sorry, just -- for the public, Mr. Bemba is asking
15 for two minutes more In a private session, and | have to respect his

16 wish.

17 (Private session at 4.50 p.m.)

19 (Expunged)

20 (Expunged)

21 (Expunged)

22 (Expunged)

23 (Expunged)

24 (Expunged)

25 (Expunged)
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1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Open session at 5.00 p.m.)

7 COURT OFFICER: Open session.

8 JUDGE TRENDAFILOVA: Now we are in open session. If the

9 Prosecution®s office and the Defence team do not have any other issue to
10 address to the Single Judge in this case, to me, 1 would like to issue
11 the following oral request and order. Following the request for interim
12 release made by Mr. Bemba himself and by his Defence team, the Single

13 Judge requests the following countries, the Republic of Portugal, the

14 Kingdom of Belgium, the Republic of France, and the Kingdom of the

15 Netherlands, as a host state, to submit their observations no later than
16 10th of July at 4.00 p.m. on, first, Mr. Jean-Pierre Bemba"s interim

17 release; and second, the conditions, if any, that would need to be

18 imposed pursuant to Rule 119 of the Rules of Procedure and Evidence to
19 enable the states in which Mr. Bemba seeks to be released to accept him
20 on their territory.

21 The Single Judge orders the Registrar to notify the relevant

22 authorities of the Kingdom of Belgium, of the Republic of Portugal, of
23 the Republic of France, and of the Kingdom of the Netherlands of the

24 present hearing and to transmit to these states today"s public transcript
25 in its original language and the submission that will be presented by the
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1 Defence on the 2nd of July at 4.00 p.m. latest. A decision on the

2 request of Mr. Bemba for interim release will be taken in due time after
3 the Chamber receives the responses from the relevant state.

4 Having issued the oral request and order to the Registrar, |

5 think that we are coming very close to the end of this hearing.

6 Finally, I would like to thank everyone who has been

7 participating in this hearing, the team of the Prosecutor, the team of

8 the Defence, Mr. Bemba in particular, the team -- the representatives of
9 the Registrar, 1 would like to thank our interpreters, stenographers, the
10 Court Officer, the security officers, the public that was present during
11 this hearing, and that everyone was behaving extremely professional,

12 respectful to the Chamber and to the opposing team. And 1 pronounce the
13 hearing closed.

14 COURT USHER: All rise.

15 The hearing ends at 5.04 p.m.
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1 CORRECTION REPORT

2 After verification, the Court Interpretation and Translation Section
3 has made the following corrections into the transcript:

4 * Page 22 lines 22 to 24:

5 “And therefore, 1 wonder whether if Mr. Jean-Pierre Bemba is

6 released today, maybe others could also be released, given that he has

7 provided -- he has provided the maximum guarantees.” is corrected by:

8 “And therefore, 1 wonder whether if, today, Mr. Jean- Pierre Bemba

9 is not released, who else would ever be released since, as you will

10 soon hear, he is providing you with maximum guarantees, which you won’t
11 find anywhere else.”

12 * Page 24 lines 16 to 17:

13 “Secondly, that Mr. Bemba accepts the conditions that he go to the police
14 on a regular basis.”

15 Is corrected by: “Secondly, that they immediately notify the Court about
16 whether Mr. Bemba has complied with the obligation to report to the

17 police station on a regular basis.”
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