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 1             International Criminal Court 

 2             Trial Chamber II - Courtroom 1 

 3             Presiding Judge Bruno Cotte, Judge F atoumata Dembele Diarra and 

 4             Christine Van den Wyngaert 

 5             Situation in the Democratic Republic  of Congo - ICC-01/04-01/07 

 6             In the case of the Prosecutor versus  Germain Katanga and 

 7             Mathieu Ngudjolo Chui 

 8             Trial Hearing 

 9             Tuesday, 22 June 2010 

10             The hearing starts at 9.04 a.m. 

11             (Open session) 

12             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

13     in session. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  The court is in 

15     session.  Please be seated. 

16             I notice that the e-mail system is f unctioning.  A short while 

17     ago it was not. 

18             Before the witness is brought into t he courtroom, I would like to 

19     make a clarification to Mr. O'Shea and the r est of you.  The expert who 

20     is coming this morning is very intimidated b y the fact that she will be 

21     appearing here before the Court.  She asks f or certain protective 

22     measures which the Court does not intend to give her because she's an 

23     expert.  The only exception we have made is to allow her to get in first 

24     and then the accused persons will come back -- will come in later.  The 

25     curtains will not be pulled, and this expert  is going to give her
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 1     evidence as it is the normal practice. 

 2             Court Officer, could the expert be b rought into the courtroom. 

 3     After that, the accused persons will come in . 

 4             (The witness entered court) 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Security officers, 

 6     please could you bring in the accused person s. 

 7             (The accused entered court) 

 8             PRESIDING JUDGE COTTE:  (Interpretat ion)  I think we can start. 

 9     This morning we are receiving, as planned, N giti expert witness. 

10             Good morning, madam.  Madam, we are going to ask you to state 

11     your full name. 

12             THE WITNESS:  (Interpretation)  Cons tance Kutsch Lojenga. 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  What about your date 

14     and place of birth? 

15             THE WITNESS:  (Previous translation continues) ... 1945, born in 

16     Amsterdam. 

17             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you.  What is 

18     your profession? 

19             THE WITNESS:  I'm a linguist. 

20             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you very much, 

21     madam.  Now and in order for this to be unde rstood by everyone, I think 

22     it's important for us to make a brief -- or to give a brief procedural 

23     reminder. 

24             On the 19th of April, 2010, that is transcript 129, pages 6 and 

25     7, the Prosecutor, Mr. MacDonald, requested that report number 2021 of 
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 1     the Registry, entitled "Filing in the record  of the Ngiti language expert 

 2     report concerning the hearing of 4 March 201 0," that it be tendered into 

 3     the case file after it has received an EVD n umber. 

 4             Counsel David Hooper requested for e xtra time, and that request 

 5     was granted by the Chamber. 

 6             By e-mail of 28 April 2010, at 9.03 a.m., the Defence team of 

 7     Mr. Ngudjolo stated that it had no comments or no observations to make. 

 8             By filing number 2049, filed two day s earlier, on the 26th of 

 9     April, 2010, the Defence team of Germain Kat anga, for its part, expressed 

10     the wish to get additional clarification fro m this expert, and to that 

11     end, she made a certain number of proposals.  

12             The Chamber felt that the best appro ach would be to have the 

13     expert come to the courtroom in order to giv e her the opportunity to 

14     answer the questions of Counsel Hooper in th e presence of all parties. 

15     These, therefore, are the reasons which have  brought the expert seated 

16     here today, who is registered on the ICC lis t to appear before us today. 

17             Let me now very briefly explain the context of her appearance in 

18     court. 

19             During the hearing of 4 March 2010, Counsel David Hooper, in the 

20     course of his cross-examination, asked Witne ss OTP-DRC-161 to say in 

21     Ngiti the following words:  "Today is the da y.  Today they will see," 

22     words which the witness had just confirmed t o have heard the Ngitis say 

23     on the day of the events -- the relevant eve nts of this case, and that is 

24     transcript 112, page 65, lines 20 to 25; pag es 67, lines 6 to 9, and 

25     lines 23 to 25. 
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 1             The witness, as requested, responded  in Ngiti, transcript 112, 

 2     page 66, lines 1 to 3.  And then he translat ed into Swahili what he had 

 3     just said in Ngiti, and I quote:  "Do not le ave the Hemas alive.  Kill 

 4     the Hemas."  Transcript 112, page 66, lines 5 and 6. 

 5             Still in response to the question of  Counsel Hooper, Witness 161 

 6     again spoke Ngiti, page 68, lines 3, and he translated into Swahili what 

 7     he had just said.  Transcript 112, page 68, lines 16 to 18. 

 8             In the course of the hearing of 9 Ma rch 2010, the Chamber, in 

 9     response to an oral request made by the Pros ecutor, asked the Registry to 

10     ensure that the passage in question should b e extracted and translated 

11     into a language which is understood by all a nd that that translation 

12     should be communicated to it all participant s in the case. 

13     Transcript 114, page 8, line 24 to page 9, l ine 23. 

14             The Chamber notes that the expert wa s requested to refer to 

15     page 63, lines 10, to 66, line 8, of transcr ipt 112 of that hearing of 

16     4 March 2010, and the Chamber notes that the  expert has analysed in her 

17     report these two phrases:  "Do not leave the  Hemas alive.  Kill the 

18     Hemas."  And the next phrase is:  "Today is the day.  Today they will 

19     see." 

20             In her report, which we have all rec eived, the expert has 

21     provided us with proposals within the limits  of her knowledge.  Obviously 

22     she's not expected to take sides on the meri ts of the case.  She is not a 

23     Prosecution witness.  She is requested to gi ve her technical viewpoint, 

24     the type of viewpoint expected of an expert and that's all. 

25             Counsel Hooper, very soon you are go ing to be able to request the 
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 1     expert to give the additional clarifications  which is sought.  Before I 

 2     give you the floor, we are going to have the  expert make -- or take her 

 3     oath, and after that we will listen again th e relevant passages of that 

 4     hearing of the 4th of March, 2010, that is, the passage which features in 

 5     the mission entrusted to the expert.  That i s the passage which goes from 

 6     time marker 18 hours 00:21 to 18 hours 06:34 .  And in the English 

 7     transcript it's on page 63, line 10, and pag e 66, line 8. 

 8             Before we do that, we'd like to ask you, Madam Expert, to take 

 9     time to -- well, to take the oath, the offic ial oath. 

10             MS. DARQUES-LANE:  (Interpretation)  Your Honour, I beg your 

11     pardon.  I wish to get a clarification.  In the memo which you've just 

12     cited with respect to the references that we re given to the expert, I 

13     think there is an error in the references wh ich you gave.  It is indeed 

14     page 63 of transcript 112, English version, and I believe that it's 

15     lines 19 to 20 and not line 10.  Similarly, I do not believe that we are 

16     dealing with page 66.  It is, rather, page 6 5, line 19.  Thank you, 

17     your Honour. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  As far as I'm 

19     concerned, I referred to what was mentioned on page 1 of the expert 

20     report.  It is the indicated above -- it is written above "Internal 

21     Memorandum."  The page references and the tr anscript references which I 

22     just gave are references which I obtained fr om the two transcripts 

23     concerned.  I did not compare this with what  is on page 1, because I 

24     believed that there was no problem, but if y ou notice any discrepancy, 

25     that is regrettable.  In any case, the most important thing is for us to 
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 1     hear what the witness has to say. 

 2             MS. DARQUES-LANE:  (Interpretation)  That's right, your Honour. 

 3     I simply wanted to state that these referenc es apply only to a part, a 

 4     certain part of those expressions, whereas t he expert is here to deal 

 5     with two parts. 

 6             PRESIDING JUDGE COTTE:  (Interpretat ion)  Of course, the fact 

 7     remains that there are two phrases we are de aling with here, and there is 

 8     no challenge to that.  Of course, the Defenc e will have the opportunity 

 9     to put questions. 

10             The extract which is going to be pro jected by the Court Officer 

11     will, I hope, contain these two phrases.  Th ank you, Madam Prosecutor. 

12             Madam Expert, before you take the fl oor, we are going to request 

13     you to undertake to speak the truth.  The fo rmat of the oath as is 

14     written in the text of the court is as follo ws: 

15             "I solemnly declare that I will spea k the truth, the whole truth, 

16     and nothing but the truth." 

17             Did you hear me clearly, Madam Exper t? 

18             THE WITNESS:  Certainly I did. 

19             PRESIDING JUDGE COTTE:  (Interpretat ion)  Madam Expert, you 

20     therefore undertake to speak the truth, the whole truth, and nothing but 

21     the truth.  Is that the case? 

22             THE WITNESS:  Yes. 

23             WITNESS:  CONSTANCE KUTSCH LOJENGA 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Mrs. Expert. 

25     The Court simply asks you to pay attention t o what you will be told.  You

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 6/81 EA T



Witness:  Constance Kutsch Lojenga (Open Session)  Page 7 
Evidentiary Matters 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1     have just undertaken to speak the truth.  Ho wever, in the course of the 

 2     examination, the questions which are going t o put to you, if you do not 

 3     speak the truth, then you should understand that it's highly -- highly 

 4     likely that you could be prosecuted before t his court for false 

 5     testimony, and if a final determination is m ade, you could be punished. 

 6             Do you understand? 

 7             THE WITNESS:  Yes. 

 8             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, madam.  The 

 9     Court takes note, namely, that the provision s of Article 69(1) of the 

10     Rome Statute and Rule 66 of the Rules of Pro cedure and Evidence have been 

11     complied with. 

12             Madam Expert, at the appropriate tim e, you will be expected to 

13     answer only the questions that are put to yo u in the simplest of terms. 

14     You speak into your microphone clearly and l oud enough.  You should 

15     understand that there are interpreters who a re working in English, 

16     French, and Swahili for the various parties and participants, and this 

17     means that we have to speak slowly.  This is  important in order to ensure 

18     understanding by everyone. 

19             Court Officer, could you please play  for -- or broadcast for all 

20     parties and participants and for the expert that part of the transcript 

21     which contains the two sentences which were analysed in the expert's 

22     report and which are the cause or the subjec t matter of today's -- or 

23     this morning's hearing. 

24             COURT OFFICER:  (Interpretation)  In  order for us to be able to 

25     view the excerpt of the hearing of the 4th o f March, 2010, you should 
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 1     press on the "PC 1" button located next to y our computers. 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court Usher, could you 

 3     make sure that the expert has that button pr essed. 

 4             THE WITNESS:  Is it pressed? 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Do we have the sound, 

 6     because I see Counsel Hooper appear on scree n.  The -- of course the 

 7     image has been frozen on screen so far. 

 8             (Video-clip played) 

 9             "MR. HOOPER: 

10             "Q.  ... come for milk.  You told us  that he drew your attention 

11     to the fact that you were surrounded, and yo u looked, you told us, and 

12     you saw Ngiti on Waka hill.  Is that right? 

13             "A.  (No interpretation) 

14             "Q.  And the Ngiti were saying, 'Tod ay is the day.  Today they 

15     will see.'  Do you remember telling us that?  

16             "A.  (No interpretation) 

17             "Q.  'Today is the day.  Today they will see.'  Now, can I ask 

18     you, can you say that to us in Ngiti, that p hrase? 

19             "A.  (No interpretation) 

20             "PRESIDING JUDGE COTTE:  (No interpr etation) 

21             "MR. HOOPER:  Well, speaking in a la nguage that I don't know if 

22     the interpreter speaks or not. 

23             "Q.  But can you say the phrase, 'To day's the day.  Today they 

24     will see,' in Ngiti?    

25              That's all I'm asking you to do." 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 8/81 EA T



Witness:  Constance Kutsch Lojenga (Open Session)  Page 9 
Evidentiary Matters 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1             "MR. GARCIA:  (No interpretation) 

 2             "PRESIDING JUDGE COTTE:  (No interpr etation) 

 3             "THE WITNESS:  (No interpretation) 

 4             "JUDGE DIARRA:  (No interpretation) 

 5             "MR. HOOPER:  And something may turn  on the words used in Ngiti. 

 6             "Q.  And you speak Ngiti, or do you?   Can you say the phrase: 

 7     'Today is the day.  Today they will see,' in  Ngiti, because we have 

 8     people who do speak Ngiti, and then we can - - I can come and ask my 

 9     question supplementary.  Thank you. 

10             "MR. GARCIA:  (No interpretation) 

11             "PRESIDING JUDGE COTTE:  (No interpr etation) 

12             "MR. GARCIA:  (No interpretation) 

13             "PRESIDING JUDGE COTTE:  (No interpr etation) 

14             "MR. HOOPER:  Yes. 

15             "Q.  It is just that phrase, "Today is the day.  Today they will 

16     see.'  Can you say it in Ngiti, because it w ill be recorded first 

17     and then we can -- is that possible?  Can yo u say the phrase, 'Today is 

18     the day.  Today they will see.' 

19             "A. (No interpretation) 

20             "PRESIDING JUDGE COTTE:  (No interpr etation) 

21             "MR. HOOPER:  Thank you.  I understa nd he didn't speak in Ngiti. 

22     That's my -- my understanding, but I'll move  on, and I can come back to a 

23     similar exercise -- 

24             "THE WITNESS:  (No interpretation) 

25             "PRESIDING JUDGE COTTE:  (No interpr etation) 
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 1             "MS. DARQUES-LANE:  (No interpretati on) 

 2             "PRESIDING JUDGE COTTE:  (No interpr etation)" 

 3             PRESIDING JUDGE COTTE:  (Interpretat ion)  If I understand well, 

 4     that is the end of the extract that the Defe nce team of Mr. Katanga would 

 5     like us to listen to again. 

 6             Well, Madam Prosecutor, the extract that has just been broadcast 

 7     at the request of the Defence team of Mr. Ge rmain Katanga, does that 

 8     tally with what you had in mind?  Yes?  Very  well.  So we have a common 

 9     ground for starting now. 

10             Madam Expert, Mr. Hooper is going to  ask you for additional 

11     clarification, that is, if you're able to pr ovide such clarification, of 

12     course. 

13             Do you have a problem with the inter preting? 

14             THE WITNESS:  I don't have a real pr oblem.  It's suddenly much 

15     softer than it was before. 

16             PRESIDING JUDGE COTTE:  (Interpretat ion)  We are just going to do 

17     a little test now.  Can you understand me ri ght now?  Can you hear me 

18     well, with a good sound level? 

19             THE WITNESS:  Yes. 

20             PRESIDING JUDGE COTTE:  (Interpretat ion)  Very well.  Mr. Hooper 

21     or Mr. O'Shea.  It is indeed Mr. O'Shea.  Yo u can now ask the expert the 

22     questions for clarification that you wish to  ask her, and she'll give us 

23     the answers, if possible. 

24             MR. O'SHEA:  Thank you, Mr. Presiden t, your Honours. 

25             Questioned by Mr. O'Shea:
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 1        Q.   Madam, good morning. 

 2        A.   Good morning. 

 3        Q.   My name is Andreas O'Shea, and I am one of the lawyers 

 4     representing Mr. Katanga, who is sitting beh ind me, who is one of the 

 5     accused in this case. 

 6             Now, I understand that your -- your knowledge of English is very 

 7     good; right? 

 8        A.   I'm not a native speaker of English.  

 9        Q.   You're a native speaker of Dutch; is  that correct? 

10        A.   Yes. 

11        Q.   And before I come to the specific se ntences that we're dealing 

12     with, I'd like to understand, if I may, the -- the methodology behind how 

13     you produced your report, how you came to yo ur conclusions in your 

14     report.  So the questions that I'm about to ask are with that purpose. 

15     Do you understand? 

16        A.   Yes. 

17        Q.   Okay.  Now, would it be correct to s ay that you specialise in 

18     what's known as phonology and phonetics?  Wo uld that be fair to say? 

19        A.   To a certain extent, yes.  But my kn owledge of linguistics goes a 

20     little further than that.  It also covers gr ammar. 

21        Q.   And when you say your expertise cove rs grammar, would that be 

22     from a comparatively linguistic perspective?  

23        A.   Not necessarily.  I have worked on a nd analysed a number of 

24     African languages, each one in its own right , and so there are certain 

25     general perspectives and typological things that one has a background 
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 1     against which one analyses languages, both s ound systems and grammatical 

 2     systems. 

 3        Q.   So your forte, as it were, would be the analysis of languages, as 

 4     opposed to the speaking of languages or the writing of languages 

 5     yourself.  Would that be correct? 

 6        A.   Let me make it clear from the outset  that I do not speak Ngiti. 

 7     I know a lot about the structures of this la nguage, and I do know a lot 

 8     about putting languages to writing, Ngiti be ing one of many that I've 

 9     worked on. 

10        Q.   We know that Ngiti is the name of a group.  Is Ngiti the proper 

11     name for the language? 

12        A.   Many languages have more than one na me, a name given by outsiders 

13     and a name given by the people themselves.  Ngiti is the name given by 

14     the outsiders.  Ndruna is the name given by the people themselves, but 

15     formerly, before I started working on this l anguage in 1988, it was 

16     linguistically only known as Southern Lendu.  

17        Q.   Now, you've been quite frank with th e Court and explained that 

18     you do not speak Ndruna, which has been refe rred to up to now as Ngiti. 

19     May I ask how many languages you speak in to tal? 

20        A.   I speak five European languages, and  I speak Swahili and -- well, 

21     whatever else there is is much less than flu ent conversation. 

22        Q.   Do you also speak Lingala? 

23        A.   Minimally. 

24        Q.   And as a linguist, you would be fami liar with the following 

25     terminology, would you, Interagency Language  Roundtable or ILR? 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 12/81 EA T



Witness:  Constance Kutsch Lojenga (Open Session)  Page 13 
Questioned by Mr. O’Shea 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1        A.   No, I'm not. 

 2        Q.   Well, let me allow you to choose, if  I may.  If you were to use a 

 3     language proficiency test for your own abili ty in African languages as a 

 4     linguist, what language proficiency test wou ld you be familiar with 

 5     using? 

 6        A.   As far as I know, language proficien cy tests are used for 

 7     speaking languages, and -- 

 8        Q.   Yes. 

 9        A.   -- so I haven't applied those to mys elf for African languages. 

10        Q.   But you do speak Swahili; right? 

11        A.   I speak Swahili, but there are vario us kinds of Swahili.  I've 

12     studied Swahili.  I've taught Swahili and --  as well as Lingala 

13     structures.  The spoken Swahili in Tanzania is different from Kenya, is 

14     different from Congo.  Even in Congo there a re various levels and there 

15     are various regional variants, and so I make  the best out of every 

16     situation.  And in Congo we also speak a mix ture, a lot of code switching 

17     and code mixing between Swahili and French. 

18        Q.   In which country did you learn Swahi li? 

19        A.   In the Netherlands.  First of all.  Later I lived in Kenya. 

20        Q.   And the person who taught you Swahil i came from which country? 

21        A.   I learnt by tapes first of all.  And  I learnt the official 

22     Swahili at university. 

23        Q.   And the official Swahili at universi ty, would that be the Swahili 

24     adopted in Tanzania? 

25        A.   Indeed, yes.  Mm-hmm. 
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 1        Q.   And would it be right to say that th e Swahili in Tanzania is 

 2     widely considered as the purest form of Swah ili? 

 3        A.   Mostly the Swahili spoken on the coa st.  Tanzanian coast and 

 4     little bit the Kenyan coast. 

 5        Q.   And you -- you've helpfully explaine d to us that there are 

 6     differences between different dialects of th e Swahili languages depending 

 7     on where its spoken.  Now, the Swahili that is spoken in the 

 8     Democratic Republic of Congo, are there diff erences within the 

 9     Democratic Republic of Congo between the dif ferent types of Swahili? 

10        A.   There are, first of all, regional di fferences within Congo, 

11     because it's spoken in the eastern slice of the country, if I may express 

12     myself that way, and up to Kisangani and fur ther south from there as 

13     well.  There are probably quite -- I haven't  touched all the places in 

14     the east, down to Lubumbashi, but there are considerable differences, 

15     apparently, in regional differences in Swahi li.  But in addition to that, 

16     people generally have different, may I call them, sociolects 

17     individually, so that they have something wh ich they speak to friends, 

18     among each other, and then they -- when they  have to speak on a mere -- 

19     more official level, then they use, in their  eyes, a more proper kind of 

20     Swahili, a more -- a little more towards the  official grammar as far as 

21     they master it, and so each person has even various levels of Swahili. 

22        Q.   And would it be correct to say that Swahili, unlike Ndruna, has a 

23     number of outside influences, including Arab ic and European languages to 

24     some extent? 

25        A.   If we look at the official Swahili a s spoken in Kenya and 
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 1     Tanzania, a lot of vocabulary is of Arabic o rigin dating back to -- I 

 2     don't know if that's about a millennium back , trade with -- from Arabs, 

 3     to the east coast of Africa.  Many people ar e not aware of that those 

 4     words are from Arabic origin, but there is a  considerable amount of those 

 5     words in Swahili. 

 6             In addition to that, in Tanzania, th e country being a former 

 7     British colony, people will take in loan wor ds as every language does, 

 8     but in the case of Tanzania, more from Engli sh, and Kenya, in the case of 

 9     Congo, more from French. 

10             PRESIDING JUDGE COTTE:  (Interpretat ion)  The Prosecutor, before 

11     you take the floor, I would like to remind M r. O'Shea, and I will point 

12     out to the expert, I should have done that b efore, you have to observe a 

13     five-second pause between question and answe r because of interpretation 

14     issues, and you were going pretty fast there . 

15             Madam Prosecutor. 

16             MS. DARQUES-LANE:  (Interpretation)  Thank you, Mr. President.  I 

17     wished to intervene because I wanted my lear ned colleague Mr. O'Shea to 

18     explain the relevance of these questions abo ut Swahili, because based on 

19     the expert report and the Chamber's order, t he expert's appearance here 

20     was to explain to us whether the excerpt in question was Ngiti.  I think 

21     we are getting away from the topic if we are  going to be listening to 

22     questions on the roots of Swahili, and that is a different language. 

23             Thank you, Mr. President. 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

25     Madam Prosecutor.  The Chamber thinks that M r. O'Shea is trying to help 
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 1     all of us to become more familiar with the e xpert and to better 

 2     understand the fields of her expertise. 

 3             Mr. O'Shea, do you still have many q uestions on this type of a 

 4     foundation that you are trying to lay, or ar e we going to go very soon to 

 5     the crux of the matter, just to clarify the Prosecutor, who is a bit 

 6     worried. 

 7             MR. O'SHEA:  (Overlapping speakers) (Previous translation 

 8     continues) ... but, of course, we have a spe cific objective and a 

 9     specific view about the report of expert, an d I can't -- I can't pursue 

10     that objective or that view simply by going to words that I personally 

11     don't understand.  But your Honour will note , of course, that the witness 

12     himself, and I'm not referring to this witne ss, I'm referring to 

13     Witness 161, made reference to Swahili when he was explaining the Ngiti 

14     words which he was explaining.  And Madam Wi tness before us has -- has, 

15     in her own report, also made use of Swahili as part of her analysis. 

16             PRESIDING JUDGE COTTE:  (Interpretat ion)  Very well.  Please 

17     proceed, Mr. O'Shea. 

18             MR. O'SHEA:  Yes. 

19        Q.   So if I could just ask you this, mad am:  With regard to your 

20     knowledge of Swahili, have you ever lived in  the DRC? 

21        A.   I've spent a lot of time in the DRC between 1985 and today. 

22        Q.   And in terms of your ability to comm unicate within the DRC in the 

23     Swahili language, would you say that your ab ility to communicate in the 

24     Swahili language would be better or worse th an, for example, your ability 

25     to communicate in French? 
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 1        A.   From my perspective, I speak fluent French, and my Ngiti is not 

 2     up to that level, but in Congo, as said, we use a mixture of the two. 

 3     Everybody does.  And depending on -- on the level of education of the 

 4     people or their competency in French, if it is higher we use -- we may 

 5     use more French.  If it's lower, we will use  more Swahili. 

 6             But may I just make a remark on the fact that I should have used 

 7     Swahili in this report.  The Swahili which i s here is the transcription 

 8     of what the witness on the tape said. 

 9        Q.   Yes, of course, because it's the wor ds of witness that you are -- 

10     have been asked to look at. 

11        A.   It is not my translation of those se ntences in Ngiti.  It is his 

12     translation of the sentences in Ngiti. 

13        Q.   Yes.  Thank you for that clarificati on. 

14             (Defence counsel confer) 

15             PRESIDING JUDGE COTTE:  (Interpretat ion)  Just one second, 

16     Mr. O'Shea. 

17             MR. O'SHEA:  Yes. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  We simply want to be 

19     sure that there was no error.  On line 20 of  page 20 of the transcript, 

20     you talked about the possibility of communic ating in the DRC in Swahili. 

21     Would you say that you can more easily expre ss yourself in Swahili or in 

22     French?  And the expert answered as follows:  

23             "From my point of view, I speak Fren ch fluently, and of course my 

24     knowledge of Ngiti is not up to that same le vel." 

25             Was she referring to Ngiti or Swahil i? 
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 1             MR. O'SHEA:  The witness meant to sa y Swahili, but she did, in 

 2     fact, use the word "Ngiti."  But I understoo d that she meant Swahili. 

 3             THE WITNESS:  Excuse me.  In that ca se I meant to say Swahili.  I 

 4     do not speak Ngiti, other than a few greetin gs. 

 5             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you very much, 

 6     Madam Expert. 

 7             Thank you, Mr. O'Shea. 

 8             Court Officer, it is important that the excerpt that I have read 

 9     should correspond to what was said.  It is i ndeed Swahili instead of 

10     Ngiti.  Thank you. 

11             Please proceed, Mr. O'Shea.  I'm sor ry to have interrupted you. 

12             MR. O'SHEA:  I'm grateful, your Hono ur, for that point. 

13        Q.   Madam, if I may ask you this then:  You don't speak Ndruna, but 

14     you are an expert in linguistics.  So could you help the Court understand 

15     what methodology you employed for determinin g that the words spoken were 

16     from the Ndruna language? 

17        A.   I call myself a linguist, and I've w orked on many different 

18     languages in Africa, but I've worked more ex tensively than any of them on 

19     the structures of Ngiti, sound structures, t one structures, and 

20     grammatical structures of Ngiti.  So I know that language structurally in 

21     and out. 

22        Q.   So when you listened to the tape, wo uld it be correct to say that 

23     one of the things that you were looking at w as the tone in which the 

24     words were being expressed? 

25        A.   Tone is one of them.  The individual  words have vowels and 
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 1     consonants as well, so I was listening to th em, and then when we speak, 

 2     we speak them all together without pauses be tween the words, and so I had 

 3     to establish the pauses between the words as  well.  So there's more than 

 4     that.  And then I need to see if the grammar  fits the grammar that I have 

 5     described in my book here. 

 6        Q.   And apart from the tone, you were al so listening to the sound of 

 7     the language being used, were you? 

 8        A.   Indeed. 

 9        Q.   Would it be a fair comment to say th at if a person lives in a 

10     region where a language is spoken and is fam iliar with the sound of the 

11     language but does not, in fact, speak the la nguage, they would be able to 

12     recognise the sound of the language?  Do you  understand my question? 

13        A.   I do not with precision, because "so und" is a general word.  When 

14     I talk about sounds, I talk about consonants , about vowels, and about 

15     tones of the language.  And I have not only listened to them in context 

16     in the environment, but I have analysed the language and know what sounds 

17     and what tones there are.  Some are difficul t to hear, and there is an 

18     issue that maybe I should talk about where I 've changed my mind slightly, 

19     where the vowels are difficult to hear for a ny outsider.  But the word 

20     "sound" in general is too vague to kind of k now what -- what you're 

21     trying to aim at. 

22        Q.   I understand.  Of course, I'm not a linguistics expert.  I should 

23     make that frank to yourself as well. 

24             If I could place my question in -- i n the context of a concrete 

25     example, an example which perhaps takes us o ut of Congo and something 
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 1     that perhaps you could relate to a little mo re closely. 

 2             You'll be aware of the fact that the  Dutch language is spoken in 

 3     the Netherlands, but it's also spoken in a f orm in South Africa known as 

 4     Afrikaans.  But as you know, the Dutch left Holland to South Africa I 

 5     think in the 16th century or somewhere aroun d that time, so there's been 

 6     quite a lot of development in the Afrikaans language.  Now, when you -- 

 7     you're Dutch-speaking.  I'm not Dutch-speaki ng; right?  But you as a 

 8     Dutch speaker, are you familiar with the sou nd of Afrikaans? 

 9        A.   I fully understand Afrikaans, so the re's no issue there, but I 

10     don't know what you mean by the word "sound. "  So that needs more body to 

11     it, more -- things need to be explicitised. 

12        Q.   So could you for example -- or let m e put it more generally 

13     because I don't want to go into a different skill now for you, but could 

14     a Dutch person be in a position to imitate t he Afrikaans way of speaking 

15     even though it's not their way of speaking? 

16        A.   Certainly.  That would be a possibil ity, yeah. 

17        Q.   So you see, when I'm referring to "s ound," I'm referring to the 

18     ability to recognise the way a language come s across to third parties, 

19     the way a language sounds to third parties. 

20             Let me come to the Ndruna language w ith respect to this issue, 

21     and then we can -- we can get a little bit c loser to the issue at hand. 

22             Are you at all familiar with the lan guage of Lendu? 

23        A.   I am.  I worked on Lendu before ever  I got in touch with Ngiti. 

24        Q.   Are there any similarities from the point of view of phonetics or 

25     phonology between Lendu and Ndruna? 
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 1        A.   Those two languages -- in Africa we classify languages into 

 2     language families, and we make family trees like you make family trees 

 3     for people, and Lendu and Ngiti are the clos est related.  There are none 

 4     other that are closely related to them.  But  that does not mean to say 

 5     that a person who speaks Lendu can understan d Ngiti or vice versa, not at 

 6     all.  They are far enough apart that people can live in the other's 

 7     territory without understanding. 

 8             As soon as I started working with Le ndu speakers in the Ngiti 

 9     area and started showing them the resemblanc es, it -- they just suddenly 

10     saw it.  So you need to work on those two la nguages linguistically to see 

11     the resemblances, but people cannot understa nd each other.  It is very 

12     clear to me and to any speaker which one is Ngiti and which one is Lendu. 

13     There's not a shadow of a doubt about -- abo ut that question. 

14        Q.   Yes.  Thank you.  And if a Lendu-spe aking person were living in a 

15     region where Ndruna-speaking people also liv ed, would you expect that 

16     Lendu-speaking person to be able not necessa rily to understand the Ndruna 

17     language but to recognise that Ndruna is the  language being spoken? 

18        A.   If he lives in the area, he knows th at people around him speak 

19     Ndruna or Ngiti.  Depending on his linguisti c ability, he may pick up a 

20     few things, but he is not able to understand  the meaning of what is being 

21     said without further immersion, time, and, d epending again on his 

22     linguistic abilities, effort. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Madam Expert, please do 

24     not hesitate to have a drink of water if you  wish. 

25             MR. O'SHEA: 
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 1        Q.   Yes, it's a little bit hot in here, actually. 

 2             Are you in a position to name the co llectivites within the DRC 

 3     where the Ndruna language is spoken? 

 4        A.   There is Bamuko, there is Baveba.  T here is -- if I may read them 

 5     here.  Boloma, Zadhu, and Bukiringi.  Now, t hose are the groupements. 

 6        Q.   And in which collectivite would they  fall? 

 7        A.   The collectivite must be Lendu Sud, I suspect.  Let me have a 

 8     look here.  The collectivite of the Walendu- Bindi. 

 9        Q.   And I note that you read that from o ne of your sources. 

10        A.   Mm-hmm. 

11        Q.   May we know what source that is? 

12        A.   This is my dissertation. 

13        Q.   Okay.  With regard to your -- your d octoral dissertation, we know 

14     that it was about the Ngiti language.  What -- what aspect of the Ngiti 

15     language were you looking at? 

16        A.   It's an analysis of the sound system  and the grammar.  It's a 

17     comparison with Lendu to make sure that Ngit i is sufficiently different 

18     to quality, different language from Lendu. 

19        Q.   Yes, thank you.  And in your report,  or if I can say in your 

20     supplementary report or your supplementary l etter that you wrote, what 

21     did you mean by the northern Ngiti dialect? 

22        A.   Some languages have many internal di alects where people still can 

23     understand each other, but -- but recognise their slightly different way 

24     of speaking.  Ngiti is fairly homogeneous.  There are not too many 

25     differences in pronunciation between people,  but the northern edge of 
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 1     the -- of the -- their territory has some so und shifts as I see them in 

 2     D, as it is in the central dialect and as th e people have decided to 

 3     write, changes into "J," and T changes into "CH," and ND changes into 

 4     "NJ."  So there are some internal, small-sca le sound shifts, and here and 

 5     there idiosyncratically different words are used. 

 6        Q.   You say:  "The word for 'today,'" an d I'm reading from your 

 7     letter of the 27th of March, 2010, to Mr. Za nen. 

 8             "The word for 'today,' 'injo' (as pr onounced by the witness - 

 9     maybe translated from Swahili, maybe as he h eard it spoken by the Ngiti 

10     people) comes from the northern Ngiti dialec t." 

11             Of the places that you mentioned to us a moment ago, where would 

12     that fall? 

13        A.   That -- the northern part is directi on Bogoro.  Now, Bogoro is 

14     not Ngiti territory but maybe Kagaba.  Let m e see if I have here the 

15     groupement.  It says here -- I have not exte nsively travelled within the 

16     territory because it is very difficult to tr avel so I don't know all the 

17     villages, but I've' written here: 

18             "The northern variety covering part of the Baveba groupement and 

19     about two-thirds of the Zadhu groupement." 

20        Q.   And where would one use the expressi on "indo"? 

21        A.   Elsewhere in the central Gety, Tchek ele and such places. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Counsel O'Shea, when 

23     you use the term which I'm unable to pronoun ce but which is called 

24     "injo," when you use a term like that, pleas e say it very slowly or even 

25     spell it, because there are very -- a lot of  difficulties where it 
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 1     concerns the court reporters in understandin g it. 

 2             MR. O'SHEA:  (Interpretation)  I'm s orry, your Honour. 

 3             PRESIDING JUDGE COTTE:  (Interpretat ion)  No.  Just with a view 

 4     to the discussions, we understand you very w ell. 

 5             And before restarting, please, every one, be sure to leave a very 

 6     small time gap before taking the floor betwe en the end of the question. 

 7     Madam, please breathe in order to allow the court reporters to follow you 

 8     both.  Thank you. 

 9             MR. O'SHEA: 

10        Q.   Yes, Madam Witness.  We're used to b eing translated in this 

11     court.  We're not used to speaking to someon e and having them speak back 

12     us to in the same language we're speaking.  So I'm probably as guilty, if 

13     not more guilty, of this sin of not leaving enough time between the 

14     questions and the answers. 

15             So the word "indo," spelled i-n-d-o,  one would expect to be used 

16     in Boloma was one of the places you mentione d? 

17        A.   I cannot say that with certainty, be cause as I said, I have not 

18     travelled inside the collectivite of the Wal endu-Bindi extensively.  I've 

19     stayed in villages but a limited number. 

20        Q.   Is there any word in the Lendu langu age which sounds similar to 

21     the word "injo"? 

22        A.   Yes, indeed.  In Lendu the word "ind o" as I know it for "today," 

23     which is "injo" in the northern dialect of N giti, in Lendu it is "ndj," 

24     but it has a different structure.  It does n ot have two syllables.  It 

25     has one syllable. 
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 1        Q.   And what about the word "ni," n-i?  Is there any similar word in 

 2     the Lendu language to that word? 

 3        A.   That would take me time to think and  I would have to verify.  I 

 4     cannot say that with 100 per cent certainty out of the top of my head.  I 

 5     suspect there is, but I don't know. 

 6             MR. O'SHEA:  May I have one moment, Mr. President.  Thank you. 

 7             (Defence counsel and accused confer)  

 8             MR. O'SHEA: 

 9        Q.   If I may come to the other expressio n which has been translated 

10     into English as "Don't leave the Bahema," an d again my understanding is 

11     that this is not your translation into Engli sh.  This is what you heard 

12     on the tape; is that correct? 

13        A.   The Swahili translation is what I he ard on the tape.  I think the 

14     English translation is what I put there.  An d earlier, when somebody read 

15     an English translation or maybe French, it w as slightly different from 

16     what I said here, and I think there 's somet hing made explicit which may 

17     or may not be implicitly there. 

18        Q.   All right.  Well, the expression whi ch -- which starts "InzI," 

19     I-n-z-i -- 

20        A.   Mm-hmm. 

21        Q.   -- could you give us a description o f what that word relates to? 

22        A.   "InzI" is the negation. 

23        Q.   And does it have any similar alterna tive word in the Lendu 

24     language? 

25        A.   In Lendu the negation is "nzi."  Aga in, one syllable instead of 
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 1     two syllables. 

 2        Q.   Now, if I'm to understand you correc tly, the one word that you 

 3     had a little bit of difficulty with was the word which was spelt 

 4     n-y-u-d-u.  Perhaps you could tell us, when you first heard the tape, did 

 5     you immediately recognise the word or did yo u not and then have to listen 

 6     again? 

 7        A.   That is the word that I have had to listen to most.  I have tried 

 8     to listen to it many times and the most impo rtant issue here is the 

 9     vowels.  I wrote it with two capital Us.  Th at would read "nyUdU," and 

10     having listened many times since, I think th e reading is "nyudu."  Those 

11     are very subtle differences for any outsider  to hear, and they will 

12     remain forever exceedingly difficult to iden tify.  At this moment I 

13     suspect that it is "nyodu," and that would b e n-y-o-d-u. 

14        Q.   Are you saying that the word "nyodu, " n-y-o-d-u, is what you 

15     actually heard or what you suspect was meant ? 

16        A.   It is not what I suspect was meant.  It is very hard to hear 

17     vowels correctly when they're very close and  when you don't have them in 

18     your native language, and so in every Africa n language which has this set 

19     of vowels as Ngiti does, anybody -- outsider  will have difficulty 

20     identifying the vowels.  So my -- my thought  was not interpreting, trying 

21     to interpret what he was saying, but it was trying to sharpen my own 

22     hearing to come to the conclusion what were the right vowels.  And so my 

23     latest thinking is that there is -- that it should be transcribed and 

24     N-y-o-d-u. 

25        Q.   When you listened to the tape today in court, did you perceive 
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 1     the same difficulty? 

 2        A.   It's hard to say because one cannot pay attention to every detail 

 3     of vowels and tones and consonants at the sa me time.  There are also two 

 4     Ds in Ngiti, two Bs, a B and a b, and a D an d a d, and those are also 

 5     things one wants to pay attention to.  So pa ying attention to vowels, 

 6     consonants and tones simultaneously is virtu ally impossible, and this is 

 7     why I have been listening again and again an d again particularly to this 

 8     part of tape.  In addition, these words are spoken fast, and of course 

 9     when we write, we write spaces in between th em, but when they're spoken, 

10     there's no pause in between these words. 

11        Q.   Yes.  And you as an expert in the an alysis of languages will 

12     understand that if one speaks a language and  understands a language, it 

13     sometimes appears slower than when one doesn 't understand a language. 

14     That would be fair, wouldn't it? 

15        A.   Uh-uh.  I wouldn't think so necessar ily. 

16        Q.   Now, am I to understand you to be sa ying that Boloma is in the 

17     north? 

18        A.   The groupement Boloma is in the sout h, or central south.  But not 

19     in the north. 

20        Q.   And where would you place Kagaba in your understanding of north 

21     and south? 

22        A.   Kagaba is relatively close to Bogoro  and should be in the north. 

23     I've not been to the place myself so ... 

24        Q.   If I can put an expression to you an d see if you can shed any 

25     light on the expression.  The expression wou ld be "nyubha mbise," and 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 27/81 EA T



Witness:  Constance Kutsch Lojenga (Open Session)  Page 28 
Questioned by Mr. O’Shea 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1     I'll spell that for you.  N-y-u-b-h-a would be the first word, and then 

 2     m-b-i-s-e.  Do you recognise -- well, obviou sly we know you recognise the 

 3     second word, but do you recognise the first word? 

 4        A.   Certainly I do. 

 5        Q.   And how would you translate that fir st word? 

 6        A.   Nyubha is the imperative -- plural i mperative form of a verb, 

 7     "obata" (phoen), "to leave," to leave in the  sense of to let go.  That 

 8     probably is according to contexts in which i t's said various different 

 9     precise senses, but that's the generic sense . 

10        Q.   So "nyubha mbise," that would mean w hat? 

11        A.   That would mean "let" or "leave the Hema."  Let me say that 

12     "mbise" can be singular or plural.  There's no difference between that. 

13     "Nyubha" is said to a group of people.  So i t is not the Hema which are 

14     necessarily plural.  It could be one or more  Hema.  But "nyubha," the n-y 

15     there means that the one who says that says that to a number of people in 

16     his own group.  And then, of course, the sen tence is in negation by the 

17     first word. 

18        Q.   Now, if I can give you a second expr ession and ask you if you 

19     recognise that.  "Nyoho mbise," and I'll spe ll that for you.  N-y-o-h-o 

20     would be the first word, and then the second  word would be "mbise," 

21     m-b-i-s-e.  What meaning could you attribute  to that expression? 

22        A.   Okay.  I have some thoughts, but ple ase let me have one second to 

23     verify in my dictionary here. 

24        Q.   Yes, you're free to look at your dic tionary. 

25        A.   Okay.  As I thought, that comes from  the verb "ohuta," (phoen) 
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 1     which means "to kill." 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor. 

 3             MS. DARQUES-LANE:  (Interpretation)  Excuse me for interrupting 

 4     the expert.  I just wanted to ask a question  for my colleague.  We would 

 5     like to know what the relevance of the word which he is currently 

 6     submitting to the expert if these were not t he words which were said or 

 7     heard by the expert? 

 8             PRESIDING JUDGE COTTE:  (Interpretat ion)  Counsel O'Shea.  Where 

 9     are you going exactly with this? 

10             MR. O'SHEA:  I'll move on. 

11             PRESIDING JUDGE COTTE:  (Interpretat ion)  You will move on.  It's 

12     important.  Think about 11.00.  We are going  to go beyond 11.00 or not? 

13             MR. O'SHEA:  From my side, no.  Not from my side. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Perfect.  Please 

15     continue. 

16             MR. O'SHEA: 

17        Q.   Now, at the beginning of your report  you have a note where you 

18     say: 

19             "Ngiti denotes the same language as Kingiti - ki - is a prefix 

20     that some add and others don't add." 

21             Is it correct to say that when you s ay "Kingiti" you are, in 

22     fact, speaking Swahili? 

23        A.   The prefix "ki" is a prefix which is  used in Bantu languages, and 

24     indeed we can say:  I speak Swahili or I spe ak Kiswahili.  I speak Nande, 

25     Kinande; Hema, Kihema.  It is -- it comes fr om Bantu languages.  I'm not 
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 1     saying that you didn't speak Swahili.  Peopl e use Lendu and Kilendu, 

 2     Ngiti and Kingiti, as alternatives for desig nating the language. 

 3        Q.   And in the Swahili language "ki" is a common prefix, is it? 

 4        A.   Indeed. 

 5        Q.   And would it be correct to say that in some forms of the Swahili 

 6     language the prefix "ki" is sometimes replac ed with the prefix "ka," k-a? 

 7        A.   If you're talking about Swahili, wou ld I say no, it is not, and I 

 8     cannot think of any other Bantu languages wh ere the prefix "ki" is 

 9     replaced by a prefix "ka."  There are prefix es "ka," but they are other 

10     prefixes. 

11        Q.   Have you heard the word "kasichana"?  

12        A.   I have not heard the word "kasichana ," but hearing it -- if I 

13     hear it, I would say it is a diminutive of " musichana," of "girls," or 

14     meaning "little girl."  But this is Swahili,  and so it is not an 

15     alternative for "ki."  It is a different pre fix denoting diminutive, 

16     which is not Swahili, which is used in other  Bantu languages in that 

17     area, and so people impose it on Swahili and  use it for Swahili as well. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  Madam Prosecutor. 

19             MS. DARQUES-LANE:  (Interpretation)  Excuse me for interrupting 

20     once again, but I think it's very interestin g what's being said with 

21     regard to the Swahili questions, but I do th ink we are going a bit far 

22     from the debate in question, and the time is  pressing. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Counsel O'Shea, please 

24     continue with a concern to allow the Chamber  to determine what the 

25     witness actually said or did not say.  Thank  you.
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 1             MR. O'SHEA:  If I -- if I can make a n application at this stage, 

 2     your Honour, which your Honours can consider , and of course I'll respect 

 3     your Honours' decision on the matter.  The i ssue of the Ngiti language 

 4     but also the issue -- issues that come up in  this case with regard to the 

 5     Swahili language are matters that we have co me across from time to time. 

 6     We're in a rare position today to have a not ed linguist from a local 

 7     university in front of us.  We -- we won't h ave this opportunity again 

 8     unless it's specifically asked for by one of  the parties. 

 9             If -- if it's in the interests of th e Defence to pursue a 

10     linguistic question which falls within the c ompetence of this lady, would 

11     it not be appropriate for me to pursue it at  this stage while we have the 

12     witness in front us? 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor. 

14             MS. DARQUES-LANE:  (Interpretation)  Thank you, your Honour.  The 

15     Defence didn't warn us of this request or ap plication to enlarge the 

16     scope of the debate.  The expert was called by the Chamber to say if the 

17     words which were stated by the witness, P-16 1, were Ngiti.  The debate is 

18     not about Swahili words.  Indeed, we also ha ve to remind ourselves that 

19     we are in the examination of another witness  who's been waiting for a 

20     long time, and if the Defence wishes to reca ll this expert for Swahili 

21     words, then that is something that they shou ld do, but now it's not 

22     appropriate to go into the debate with regar d to Swahili. 

23             Thank you, your Honour. 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Prosecutor. 

25             Counsel O'Shea, we could have consid ered that the clarification 
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 1     questions that you wished to put to the witn ess start from the beginning 

 2     of this hearing and finish in around 30 minu tes.  As you can see, the 

 3     Chamber, quite normally, I would say, did le ave you, and Professor Fofe 

 4     would say, give you the opportunity, wide op portunity, to take advantage 

 5     of the presence of this expert in order to b etter understand a certain 

 6     number of issues.  So an hour and a half we have spent with the expert. 

 7     We've learnt about a certain number of issue s which might appear to be on 

 8     the periphery of the issue that we're debati ng today, but we all think 

 9     that they are of use. 

10             There are 25 minutes left.  The Cham ber, as you know, is aware of 

11     the diligence of the debate.  We think in th e 25 minutes we have to 

12     finish the clarifications that you wish for unless there are other 

13     parties or participants who would also like to ask questions, which would 

14     mean that we would have to take that up afte rwards.  But we have to be 

15     aware that we stop at 11.00, and once the ex pert has left, we'll have to 

16     have another half-hour break to deal with te chnical issues linked to the 

17     entry of a protected witness.  All these dif ferent issues have to be 

18     borne in mind. 

19             Now, you continue, but I think that we have already been able to 

20     learn or address a certain number of problem s.  If it's essential to see 

21     the expert again, we'll have to see whether that's for the Chamber to do 

22     or for you to do, but let's go back to the p riority subject of the 

23     hearing. 

24             It's over to you, Counsel O'Shea -- oh, Judge Diarra. 

25             JUDGE DIARRA:  (Interpretation)  I s imply wish to state that the 
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 1     logic followed by Counsel O'Shea is a bit di sturbing.  We have invited a 

 2     witness for short-term needs, and you want t o take advantage of the 

 3     indulgence of the Chamber to cover broader l inguistic considerations. 

 4     Really, I find it disturbing.  This is all I  had to say. 

 5             MR. O'SHEA:  Your Honour, it's not m y intention to raise every -- 

 6     every linguistic problem that's been raised during the course of this 

 7     trial by any means.  I simply remind the Cha mber that with -- with regard 

 8     to the issue which I'm raising now, the issu e of "ki" and "ka," this is 

 9     an issue which, in fact, Mr. Hooper did put the Chamber on notice that he 

10     would put this matter to the linguistic expe rt when she came.  But if I'm 

11     not permitted to proceed down that line, I'l l respect your Honour's 

12     decision. 

13             JUDGE DIARRA:  (Interpretation)  The re are also geographical 

14     considerations or concerns here.  Maitre O'S hea, you may proceed, but 

15     bear in mind that we have time consideration s to take care of. 

16             MR. O'SHEA:  So if I've understood y our Honour correctly, I 

17     cannot pursue this line. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  If you understood me 

19     well, you have to -- in fact, the entire Ben ch thinks you should return 

20     to the specific subject matter of this heari ng, namely, getting 

21     clarification on certain words which could b e problematic to the Defence 

22     team of Germain Katanga.  Apparently you hav e had the opportunity to put 

23     a certain number of peripheral questions to the expert.  Well, they may 

24     be peripheral, but it doesn't mean they do n ot have a link to the subject 

25     matter of this morning's hearing.  However, we need to make progress
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 1     here. 

 2             MR. O'SHEA: 

 3        Q.   So if I -- if I may ask you one more  question, Madam Witness, 

 4     about this distinction between "ki" and "ka. "  Would you not accept that, 

 5     for example, in Kenya and in Dodoma, in Tanz ania, the prefix "ka" is, in 

 6     fact, sometimes used, rightly or wrongly, in stead of the prefix "ki"? 

 7        A.   If it is sometimes used or not, I do n't know.  I would very much 

 8     doubt it, because they are different prefixe s, and in official Swahili 

 9     "ka" is not a prefix.  It is taken over from  local languages and people 

10     impose it on Swahili as a diminutive prefix,  and it is a different prefix 

11     from "ki."  But all these matters belong to Bantu languages. 

12        Q.   Thank you.  Now, coming back to the word "nyudu," spelled 

13     n-y-u-d-u, you've given an indication in you r record that "nyudu" can 

14     have different meanings; is that right? 

15        A.   Not -- certainly not in the first re port.  I can't remember if 

16     I've written anything in the second letter I  wrote afterwards.  This is 

17     my greatest question as well, because I cann ot be sure of its precise 

18     meaning.  But I said as far as I know now af ter hearing many times, it 

19     should be "o" and then "u" as the second vow el. 

20        Q.   Now, there was a point at which I wa s interrupted by my learned 

21     friend, and I didn't -- I don't think I got an answer on -- on this, but 

22     did you give a meaning for the word "nyoho"?  

23        A.   Yes, I said the word "ohuta," which is the infinitive of the 

24     verb, the "ny" being plural for the imperati ve, plural subject 

25     imperative.  The verb "ohuta," where that co mes from means "to kill." 
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 1        Q.   Yes.  Do you know what the word used  by the Hema in Eastern Congo 

 2     is for "Hema"? 

 3        A.   I don't speak Hema or Kihema.  The s outhern Hema, which are the 

 4     Hema which live around the Ngitis, speak Kih ema.  And Kihema is a Bantu 

 5     language.  And I do not know what name the H ema give to themselves other 

 6     than "Hema."  If they have a different name in their language for 

 7     themselves, I don't know. 

 8        Q.   And do you know what the expression for "Hema" would be in the 

 9     Lendu language? 

10        A.   I'm sorry to say I could have prepar ed myself for that, but I 

11     don't know. 

12        Q.   You're not expected to know all the languages and all the words. 

13     We understand that. 

14             MR. O'SHEA:  Could I have a moment, please, your Honour. 

15             (Defence counsel and accused confer)  

16             PRESIDING JUDGE COTTE:  (Interpretat ion)  Maitre O'Shea, you may 

17     proceed. 

18             MR. O'SHEA:  Thank you. 

19        Q.   Madam Witness, is your -- is your --  the dictionary that you make 

20     use of to -- to understand these words, is i t on your laptop or is it in 

21     the form of a book? 

22        A.   It is not yet in the form of a book.  

23        Q.   And who wrote this dictionary? 

24        A.   This is a joint effort of a whole te am of speakers of the 

25     language, with myself. 
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 1        Q.   And would you be willing to make tha t dictionary available to us 

 2     if we promise not to distribute it if it's n ot yet published?  Is it 

 3     published? 

 4        A.   It is not yet published, and so I wo uld like to discuss certain 

 5     issues around that question.  I prefer not t o give it completely out of 

 6     hand. 

 7        Q.   All right.  You'll be pleased to kno w that I'm -- I'm almost done 

 8     with you. 

 9             MR. O'SHEA:  If I could just -- befo re I close, Mr. President, 

10     come back to Swahili for a moment. 

11        Q.   Have you heard the expression "Katot o," K-a-t-o-t-o -- 

12             MR. O'SHEA:  And there's another obj ection from the Prosecutor. 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor, you may 

14     proceed. 

15             MS. DARQUES-LANE:  (Interpretation)  I simply wish to remind my 

16     colleague once more that the expert is not h ere to translate Swahili 

17     terms.  The expert is here to -- for us to e nsure whether Witness 161 did 

18     indeed speak Ngiti. 

19             PRESIDING JUDGE COTTE:  (Interpretat ion)  Yes, indeed.  But do 

20     not forget that when we look at the transcri pt, that witness also spoke 

21     Swahili.  So we should go to the very end of  our logic. 

22             Mr. O'Shea, you may put your questio n.  And, Madam Expert, please 

23     answer the question. 

24             MR. O'SHEA: 

25        Q.   Do you want me to repeat the questio n, madam? 
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 1        A.   It's okay.  The word "Katoto" is use d to indicate a small child. 

 2     The word for "child" is "mutoto" and the "mu " prefix is replaced by "ka" 

 3     in a colloquial language which you hear all over the place.  Certainly in 

 4     Congo. 

 5        Q.   All right.  Now I'm going to put a t hree-word expression to you 

 6     in Swahili, and I would ask you if you -- if  you recognise this 

 7     expression:  "Kadogo," spelled k-a-d-o-g-o? 

 8             MR. MACDONALD:  (Interpretation)  Ob jection.  Your Honour, we 

 9     have to be careful here.  If we wish to star t talking about kadogo, the 

10     Prosecution could start putting questions to  the expert right up to 

11     tomorrow.  The objective of the Chamber was clear.  The focus was Ngiti 

12     words spoken by the witness.  When we start talking about kadogo, we are 

13     overstepping the scope of this discussion.  Of course, we can have this 

14     discussion but we should have it later on, a nd I think that we are 

15     delaying the evidence of the last witness an d this may have psychological 

16     consequences. 

17             The objective of this hearing was to  seek clarification from the 

18     expert on Ngiti words spoken by the witness.   A short while ago the 

19     Chamber allowed a certain question on Swahil i, but these questions on 

20     katoto, kadogo, have absolutely nothing to d o with Witness 161.  If we 

21     want, we can bring an expert who is going to  discuss issues relating to 

22     kadogo and any emphasis on certain syllables , as well as anthropological 

23     considerations. 

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  Very well.  Thank you, 

25     Prosecutor.  We all remain very calm.  This witness has all our
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 1     attention, and the difficulties we had last week are complicating things. 

 2     That said, Maitre O'Shea, I think you have o verstepped the bounds.  I 

 3     think you should limit yourself to the focus  of today's hearing, which is 

 4     to seek clarifications from the expert on wh at the witness actually said, 

 5     and so you should leave aside issues like "k adogo" or "katoto." 

 6             MR. O'SHEA:  (Previous translation c ontinues) ... 

 7             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Mr. O'Shea. 

 8     What about the Defence team of Mathieu Ngudj olo?  Do you want to take the 

 9     floor? 

10             MR. KILENDA:  (Interpretation)  Your  Honour, we would like to 

11     rely on the wisdom of the Chamber. 

12             PRESIDING JUDGE COTTE:  (Interpretat ion)  Very well.  Before I 

13     give the floor to the Prosecutor, Madam Expe rt, I would like to say, 

14     because this is the focus of our hearing tod ay, I would like to ask you 

15     whether a -- a Ngiti speaker actually spoke the words which were 

16     subjected to you -- submitted to you.  Durin g the hearing of 4 March 

17     2010, Witness 161 said he heard Ngiti speake r say the following, and I 

18     quote -- if I'm not mistaken he said:  "Toda y is the day.  Today they 

19     will see."  And another sentence was:  "Do n ot leave the Bahemas.  Kill 

20     the Bahemas.  Kill the Bahemas." 

21             Do you -- did you find that these ar e phrases that could have 

22     been spoken by a Ngiti speaker in the Ngiti language? 

23             THE WITNESS:  As I have been listeni ng to this piece of tape over 

24     and over again, I have wondered.  These phra ses could have been spoken by 

25     a regular Ngiti speaker, but they could have  been spoken by this person 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 38/81 EA T



Witness:  Constance Kutsch Lojenga (Open Session)  Page 39 
Evidentiary Matters 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1     repeating what he heard spoken in Ngiti, as he was probably -- possibly 

 2     half familiar with the language.  Both possi bilities are open from my 

 3     perspective, having seen and having listened  to the tape. 

 4             May I, in addition, make a short rem ark on the sentence:  "Today 

 5     is today."  The Swahili which was -- which h e was asked to translate, in 

 6     fact, was:  "Leo ni leo, leo batoana," "Toda y is today.  Today they will 

 7     see."  And he looked a bit baffled when he h ad to do it.  He did it 

 8     eventually but he actually only took that fi rst part:  "Today is today." 

 9     Whether or not it makes sense in the languag e, whether or not it is 

10     something somebody can speak naturally, it i s what he gave as equivalent 

11     for "leo ni leo."  The second part, "Today t hey will see," is not there 

12     in Ngiti.  I hope that is clear to you and e verybody else. 

13             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

14     Madam Expert.  One more question which may n ot be expected to answer but 

15     I'm going to put it to you anyway.  Now, the se Ngiti words which 

16     Witness 161 claims to have heard, is it poss ible that someone of Hema 

17     origin could confuse Ngiti words? 

18             THE WITNESS:  I don't think I -- wit h my apologies, I don't think 

19     I understand your question properly. 

20             PRESIDING JUDGE COTTE:  (Interpretat ion)  Our Witness, 

21     number 161, who is of Hema origin, claims to  have heard Ngiti speaker say 

22     the words we are discussing today.  Now, for  someone of Hema origin, is 

23     it possible that such a person would be conf used, that is, take Ngiti 

24     word for a different or another Ngiti word?  Of course, you may say it 

25     all depends on that person's knowledge of th e Ngiti language.  However, I 
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 1     still wish to put the question to you. 

 2             THE WITNESS:  It is not clear to me what kind of Hema person this 

 3     witness is that we've seen on the -- on the tape.  Is he a northern Hema 

 4     or is he a southern Hema?  My interpretation , careful interpretation, was 

 5     that he was a northern Hema, but I don't kno w for sure.  If he is a 

 6     northern Hema, a Mugegere, then he would spe ak Lendu, and I could 

 7     understand that he, having explained having family relations which are 

 8     Ngiti speakers, that he knows enough of the language to be able to 

 9     understand and repeat this.  If he is a sout hern Hema, he would speak 

10     Kihema, which is a Bantu language, as his mo ther tongue, and he may have 

11     had exposure to Ngiti to be able to understa nd this or -- well, he was 

12     talking about family relations actually.  So  I expect he's had at least 

13     exposure to Ngiti, but no way to know to wha t extent. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

15     Madam Expert. 

16             Court Officer, can we continue right  up to -- right up to 11.05 

17     in order not to interrupt? 

18             Yes, Madam Witness. 

19             THE WITNESS:  (Previous translation continues) ... add one more 

20     remark about this document and something whi ch I heard very early on this 

21     morning, where apparently this sentence "Inz I nyUbha mbise" was 

22     translated "Don't leave the Hema alive."  Am  I correct that I heard 

23     somebody read it like that in some document?  

24             PRESIDING JUDGE COTTE:  (Interpretat ion)  As far as I'm 

25     concerned, I was probably the one who said i t.  When I was introducing 
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 1     the hearing, I said there were two phrases w hich in my French translation 

 2     reads:  "Today is the day.  Today they will see."  And the other sentence 

 3     is:  "Do not leave the Hemas alive.  Kill th e Hemas."  And I think it 

 4     corresponds to the English expression which is written in the report. 

 5     (Previous translation continues) (In English )  "... the Bahema.  Kill the 

 6     Bahema.  Kill the Bahema."  (Interpretation)   That was my understanding, 

 7     and apparently my translation was not very f ar from the English original. 

 8     However, if there is a clarification you wis h to make, maybe you should 

 9     do so. 

10             THE WITNESS:  A small clarification from my perspective.  When it 

11     was read "Don't leave the Bahema alive," I w ould object a little bit to 

12     the word "alive."  It is not explicit in the  Ngiti sentence.  It could 

13     possibly mean that, but there's no guarantee .  It could also mean 

14     something like "Don't let the Bahema go."  A ll that could be hidden in 

15     that verb, and so when somebody translates " alive," that is making 

16     something which is implicit in their interpr etation explicit, and it may 

17     or may not mean that, and so I would just ur ge you to take care in that 

18     particular interpretation. 

19             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you very much, 

20     Madam Expert.  I think what you've said is v ery important.  And 

21     apparently my own translation was a bit too close to the second line, 

22     which was, "Don't leave the Hemas."  And any one can then come up with 

23     their own conclusion to that sentence. 

24             Thank you for that clarification whi ch you made. 

25             Madam Prosecutor, apparently we have  only three minutes.  Is 
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 1     it -- 

 2             MS. DARQUES-LANE:  (Interpretation)  We do not have any questions 

 3     for this witness. 

 4             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you very much, 

 5     Madam Prosecutor. 

 6             Madam Expert, you have just spent tw o hours with us.  Do you hear 

 7     me clearly? 

 8             THE WITNESS:  Yes. 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  You have spent two 

10     hours with us in order to help us to better understand the content of 

11     your report.  The Defence team of Germain Ka tanga, which I hope did not 

12     feel a bit too cornered in their activities,  in any case, they asked 

13     specific questions on the terms used and the  various meanings that could 

14     be given to those terms.  They wished to bro aden the scope of their 

15     questioning to include broader contextual an d geographical aspects in 

16     order to better understand your competence. 

17             Any -- when a court calls on an expe rt to come before the court, 

18     the court depends on the expert.  The other Defence team did not have any 

19     questions to put to you.  I did not ask the Legal Representatives of 

20     Victims whether they had any questions to as k. 

21             Is that the case? 

22             MR. GILISSEN:  (Interpretation)  No,  your Honour. 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

24     Mr. Gilissen. 

25             We are going to conclude here.  We t hank you for coming.  We
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 1     thank you for the assistance you have provid ed to us, Madam Expert. 

 2             Security officers, please could you lead Mr. Germain Katanga and 

 3     Mr. Mathieu Ngudjolo out of the courtroom.  We have a 30-minute break, 

 4     during which the courtroom will be prepared for the arrival of Witness 80 

 5     (as interpreted), and Madam Expert would the n leave the courtroom. 

 6             Court Usher, please could you lead t he witness out -- the expert 

 7     out of the courtroom. 

 8             Madam Expert, good-bye.  I think we will adjourn now in order to 

 9     allow the expert time to put her material to gether.  So we stand 

10     adjourned, and we are going to reconvene at 11.35. 

11             (The witness withdrew) 

12             Recess taken at 11.03 a.m. 

13             On resuming at 11.38 a.m. 

14             (Closed session) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25             (Open session at 11.39 a.m.)
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 1             COURT OFFICER:  (Interpretation)  We  are in open session, 

 2     your Honour. 

 3             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

 4     Court Officer. 

 5             The accused persons are now in the c ourtroom.  We can resume our 

 6     hearing. 

 7             Good morning, Mr. Witness. 

 8             THE WITNESS:  (Interpretation)  Good  morning. 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  You can hear me well. 

10     That is perfect. 

11             The Prosecutor will now continue and  conclude his direct 

12     examination.  Please go ahead, Mr. Prosecuto r. 

13             MR. GARCIA:  (Interpretation)  Good morning, Mr. President, 

14     your Honours. 

15             Questioned by Mr. Garcia:  (Continue d) 

16        Q.   (Interpretation)  Good morning, Witn ess. 

17        A.   Good morning. 

18        Q.   Mr. Witness, I have only a few quest ions left to conclude my 

19     direct examination.  My first question is as  follows:  During your 

20     testimony -- can you hear me well, Witness? 

21        A.   Yes. 

22        Q.   Witness, during your testimony, you told us about the fact that 

23     the FNI and the FRPI fought together during the Bogoro attack.  My 

24     question is as follows:  To your knowledge, did the FNI and FRPI fight 

25     elsewhere as part of other attacks, that is,  apart from the Bogoro 
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 1     attack? 

 2        A.   Yes.  My answer is yes.  But, Mr. Pr esident, I have a problem.  I 

 3     would like the volume to be reduced. 

 4             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court Usher, please can 

 5     you reduce the sound volume on the witness's  ear so as not to damage his 

 6     ear. 

 7             Mr. Witness, we are going to do a li ttle test.  Is it better now? 

 8             THE WITNESS:  (Interpretation)  Yes.  

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  Everything is fine, so 

10     you can continue, Mr. Prosecutor. 

11             MR. GARCIA:  (Interpretation) 

12        Q.   In answer to my question as to wheth er the FNI and the FRPI 

13     fought together during other attacks, you sa id yes.  Now, can you tell me 

14     about these other attacks during which the F NI and the FRPI fought 

15     together? 

16        A.   In the Bunia fighting, the FNI and t he FRPI opposed each other. 

17        Q.   Tell us about -- 

18             PRESIDING JUDGE COTTE:  (No interpre tation) 

19             MR. HOOPER:  Is that last answer tra nslated correctly?  Could it 

20     be looked at again or be asked again.  In th e Bunia fighting -- it's 

21     translated:  "In the Bunia fighting, the FNI  and the FRPI opposed each 

22     other."  I don't think -- well, the witness should -- 

23             PRESIDING JUDGE COTTE:  (Interpretat ion)  You are quite correct, 

24     Mr. Hooper.  Even in the French transcript, line 15, it is said that: 

25     "In the Bunia fighting, the FNI and the FRPI  opposed each other."  There 
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 1     could be a transcription problem here. 

 2             So, Mr. Prosecutor, ask that questio n again so that we can have a 

 3     clear answer from the witness.  You asked hi m whether the FNI and the 

 4     FRPI fought together, and we have something contrary here. 

 5             MR. GARCIA:  (Interpretation) 

 6        Q.   Mr. Witness, I asked you whether the  FNI and the FRPI fought 

 7     together during other attacks, and you told us about Bunia.  Did the FNI 

 8     and the FRPI fight together against others d uring this Bunia attack? 

 9        A.   The FNI and the FRPI came to fight a gainst the UPC in Bunia.  My 

10     answer is as follows:  The FNI and the FRPI fought against the UPC in 

11     Bunia. 

12             PRESIDING JUDGE COTTE:  (Interpretat ion)  The end of the sentence 

13     in the previous answer was lacking.  So now we fully understand. 

14             Please continue, Mr. Prosecutor. 

15             MR. GARCIA:  (Interpretation) 

16        Q.   Did this Bunia attack take place bef ore or after the Bogoro 

17     attack, as far as you know? 

18        A.   It was after Bogoro. 

19        Q.   Did you, yourself, take part in this  battle, Mr. Witness? 

20        A.   No, I did not fight in Bunia.  Howev er, I was present.  I was 

21     present, and I realised that the fighting ha d already ended, because I 

22     was a member of the last group.  I arrived w hen the fighting was almost 

23     at an end. 

24        Q.   Let us go back to your involvement i n the Bunia attack, but 

25     before that, I would like to ask you the fol lowing question:  Who issued 
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 1     the order to attack Bunia? 

 2        A.   I believe that I answered that quest ion.  I arrived at the end of 

 3     the fighting.  Bunia had already fallen.  Ou r soldiers were already in 

 4     town.  I arrived late.  I do not know who ga ve the order to attack Bunia. 

 5        Q.   Witness, can you tell us whether any  military assemblies or 

 6     parades took place before the Bunia attack? 

 7        A.   There was no military assembly prior  to the attack on Bunia.  The 

 8     fighting started suddenly one morning.  The UPC was fighting against the 

 9     Ugandans.  It so happened that the Zumbe sol diers had already come down 

10     the hill, and they were going towards Dele.  I was in Lagura at the time. 

11     We received some information from that area.  

12        Q.   And who was sending you that informa tion from that area? 

13        A.   I received the information because, as you are aware, from where 

14     we were, we could hear the gunfire.  There w ere shots being fired in the 

15     direction of Dele, the camp of the Ugandans,  even in the direction of 

16     Yambi.  We could hear the gunfire.  Our coll eagues who were in -- a 

17     fellow soldier who was in Zumbe and who was coming back in our direction 

18     told us that Dele was under attack and that the Ugandans and the UPC were 

19     fighting.  That is the person who came and g ave us that information. 

20        Q.   Witness, when this person came from Zumbe and gave you that 

21     information, did the soldiers who were in La gura camp mobilise 

22     themselves?  What exactly happened? 

23        A.   When we received that information, i n less than one hour we saw 

24     soldiers going down in the direction of Buni a. 

25        Q.   Just to be clear, when you say you s aw soldiers going down in the 
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 1     direction of Bunia, which soldiers are you r eferring to precisely? 

 2        A.   I believe I gave you an answer.  Whe n this man gave us that 

 3     information, in less than one hour we receiv ed information that the 

 4     soldiers from Zumbe were going in the direct ion of Bunia. 

 5        Q.   And after you received that informat ion, what did you yourselves 

 6     do, that is, the soldiers in Lagura camp? 

 7        A.   When we realised that the people fro m Zumbe were already going 

 8     down, we also had to do the same thing.  Our  soldiers did the same thing. 

 9     We stayed back to prepare ourselves to follo w, because our weapons and 

10     ammunition were not ready at that time, so w e had to stay back and 

11     prepare our departure. 

12        Q.   If I understood you correctly, you t ook the time to prepare, and 

13     then you went down in the direction of Bunia . 

14        A.   Yes.  We went in the direction of Bu nia. 

15        Q.   Was there a commander responsible fo r the preparation operations 

16     before you left for Bunia? 

17        A.   We went down to Bunia without any pr eparation from our commander. 

18     The only thing that Kute did was to authoris e us to go down.  A first 

19     group went down first, and then a second gro up followed.  We were 

20     following after the people from Zumbe had al ready gone ahead. 

21        Q.   Did Commander Kute give you any spec ific orders relating to what 

22     you had to do in Bunia? 

23        A.   Personally, I did not receive any or der. 

24        Q.   Can you tell us how many people from  Lagura camp went to Bunia? 

25     Was it a company or was the group larger tha n a company or companies? 
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 1        A.   I do not know how many of us were th ere, but I can tell you that 

 2     the majority of the soldiers left.  Only a f ew guards stayed back in the 

 3     camp. 

 4        Q.   Did the commanders also accompany yo u to Bunia? 

 5        A.   All of us went with our commanders. 

 6        Q.   You told us that at one point you ar rived in Bunia.  Can you 

 7     describe to us what you observed after your arrival there? 

 8        A.   When we arrived Dele -- in fact, whe n I left, I did not have any 

 9     ammunition.  I had a magazine containing 12 bullets.  When we arrived 

10     Dele, the Ugandans armed us.  If you did not  have a weapon, the Ugandans 

11     would give you a weapon. 

12             I arrived at that place and I receiv ed my ammunition, but I did 

13     not fight, so I stayed with my ammunition. 

14        Q.   Mr. Witness, just to be clear, what did you see upon your arrival 

15     at Bunia?  Did you see people still fighting ? 

16        A.   When I arrived in Bunia, I found the  dead bodies of UPC soldiers 

17     on the roads.  When I arrived Yambi, I saw t he dead bodies of UPC 

18     soldiers, as well as the bodies of some civi lians.  There were many dead 

19     bodies.  It was not possible for me to know whether these dead bodies 

20     belonged to the Hemas or to people of other ethnic groups.  We recognised 

21     the bodies of UPC soldiers because of their military uniforms. 

22        Q.   In what state were the houses? 

23        A.   The houses were in a good condition.   When we arrived there, 

24     the -- all the houses were in good condition . 

25        Q.   Was there any pillaging? 
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 1        A.   Yes.  The pillaging started after th e enemy had been pushed back. 

 2     People started looting. 

 3        Q.   When you say that the enemy was push ed back, in what direction 

 4     precisely was the enemy pushed back? 

 5        A.   They went in the direction of Mudzip ela, and that is after you 

 6     leave Bunia town, you cross over and you are  there. 

 7        Q.   You state that there was pillaging.  What was pillaged exactly? 

 8             MR. HOOPER:  (Previous translation c ontinues) ... raise a matter 

 9     here.  I don't see any reference to this.  I  may be mistaken and I'll 

10     stand corrected if I am.  I see no reference  to this, these issues in 

11     respect of Bunia, anywhere in any previous s erving of statements or 

12     indeed on the Prosecution review of the evid ence expected to be given by 

13     the witness. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

15     Counsel Hooper. 

16             Prosecutor, certainly unless the Ben ch is mistaken in this 

17     regard, we were ready to listen to questions  with regards to the attack 

18     on Mandro, Kasenyi, and I'm not certain that  it was envisaged that you 

19     would go into a discussion with regards to t he attack on Bunia.  You have 

20     been on Bunia for quite a while now.  Perhap s it would be appropriate to 

21     put an end to that, to go on to other issues .  You also let it be known 

22     that you only had a few questions left, whet her yesterday or this morning 

23     at the start of the session.  Please go ahea d. 

24             MR. GARCIA:  (Interpretation)  If yo u would allow me a few 

25     moments, your Honour. 
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 1             (Prosecution counsel confer) 

 2             MR. GARCIA:  (Interpretation)  Your Honour, if you would allow 

 3     me, I would like to state this in English to  avoid there being any 

 4     problem in this regard. 

 5             (In English)  Mr. President, there i s a question of Bunia within 

 6     the statement of the witness, and it's at pa ge 1020-0469, and 

 7     paragraph 54 of his statement, more precisel y. 

 8             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Prosecutor. 

 9             MR. GARCIA:  The Chamber can conside r that in my questioning, 

10     this whole aspect concerning the attack on B unia came up spontaneously 

11     through the witness when I asked him if ther e had been any other attacks 

12     in which there had been an alliance between the FNI and the FRPI.  This 

13     is not something the witness mentioned yeste rday. 

14             Now, the attack on Bunia, having occ urred after the attack on 

15     Bogoro, is relevant to the same degree as th e other attacks, be it 

16     Kasenyi or Mandro, not only to demonstrate t he same modus operandi in the 

17     way of functioning and attacking, but is als o relevant as similar 

18     evidence for the charges.  There are charges  for which the accused is 

19     indicted concerning pillaging and destructio n to property.  So the 

20     information that will be obtained through th is witness concerning what 

21     would have occurred in Bunia is extremely re levant for the charges that 

22     are before the Court, for the Court to under stand what occurred after 

23     Bogoro since it has a certain relevance not only on the type of offences 

24     that were committed by these two groups but the fact that they did commit 

25     these type of offences after the Bogoro atta ck is evidence of the fact 
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 1     that they would have been also committed dur ing the Bogoro attack. 

 2             Also, Mr. President, this type of ev idence is also found in the 

 3     incrim chart.  So the attack on Bunia is not  something which is 

 4     completely new to the Defence.  The Defence is well aware of the fact 

 5     that there was an attack and that certain ac ts were committed during this 

 6     attack on Bunia.  The witness is here presen t.  He has information which 

 7     is relevant on the matter to give to the Cou rt.  The manifestation of the 

 8     truth, in my opinion, must override the Defe nce's concerns at this point 

 9     with the fact that certain questions, specif ic questions, haven't been 

10     raised before. 

11             Once again, we can't forget that the  Court has chosen the 

12     principle of spontaneity as an overriding pr inciple.  So when the witness 

13     speaks about Bunia, I have an obligation to inquire as to and to ask 

14     questions relevant to what occurred in Bunia .  I don't have the 

15     intention, Mr. President, of remaining -- of  asking many more questions 

16     on the matter.  Respectfully submitted. 

17             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Prosecutor. 

18     The witness spoke about Bunia in the stateme nt.  That's a fact.  You know 

19     that the Bench regularly refers to the chart s that you provided prior to 

20     the proceedings, and it has noted that it wo uld be essentially an issue 

21     given the conception of the examination, the  attacks against Mandro, 

22     Tchomia, or Kasenyi, but it's also true that  the name of Bunia does 

23     appear on this chart, but it's also true tha t the witness spoke 

24     spontaneously about Bunia.  The Chamber is a lso perfectly aware of the 

25     usefulness there is for yourself and for the  Chamber of having the 
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 1     greatest degree of information with regards to everything related to the 

 2     context of what might have happened just bef ore the attack on Bogoro, 

 3     after the attack on Bogoro, but do not forge t that what primarily 

 4     concerns us here is what happened on the 24t h of February, 2003, in 

 5     Bogoro.  The Chamber, at the same time, was a bit concerned because it 

 6     understood yesterday that you were ready to finish your examination. 

 7     You're going to continue, and you will finis h the questions that you have 

 8     to ask with regard to Bunia, and then you wi ll allow us to go over to the 

 9     Legal Representatives of Victims. 

10             Please continue. 

11             MR. GARCIA:  (Interpretation) 

12        Q.   Witness -- Witness, you stated to us  that there was pillaging. 

13     Could you tell us what was pillaged from Bun ia? 

14        A.   People took what they had -- everybo dy took what they were meant 

15     to take.  I don't know what each person took , what they wanted.  All I 

16     know is that I was able to take from Bunia. 

17        Q.   What did you take? 

18        A.   I took a vehicle of Suzuki type. 

19        Q.   When you -- going to Bunia, was ther e somebody who was 

20     responsible at a military level, a military leader? 

21        A.   In Bunia, when we arrived in Bunia, everybody was in their 

22     position.  There were those who went to take  houses to stay there. 

23     Others went to Dele, others elsewhere.  We w ere separate.  The chief who 

24     we were able to meet, he was there and we we re able to stay with him. 

25        Q.   You spoke to us about the fact that the FRPI were also involved 
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 1     in this attack.  What were the FRPI soldiers  doing when you arrived? 

 2        A.   When I arrived, I found all the sold iers were there.  FRPI, FNI, 

 3     all were in the town of Bunia.  Everybody ha d pillaged.  FRPI, FNI also 

 4     pillaged too. 

 5        Q.   Are you able to tell us if there was  a commander present among 

 6     the group of FRPI soldiers? 

 7        A.   In Yambi I saw Cobra Matata.  I saw Yuda, the commander Yuda. 

 8        Q.   Were they the only commanders you sa w from the FRPI or did you 

 9     see other commanders? 

10        A.   These are the commanders that I saw when we were walking in 

11     Yambi.  They weren't far from us. 

12        Q.   Where it concerns Cobra Matata, the commander, what was he doing? 

13        A.   He had his group. 

14        Q.   He had his group, yes, but what was he doing when you saw him? 

15        A.   I saw him.  He was in Yambi, like ev erybody, and when he arrived, 

16     he went next to a shop, a Cafe Rio.  He sat down.  I saw how he was 

17     sitting down, and afterwards he left.  He we nt into town. 

18        Q.   Where it concerns Commander Yuda, wh en you saw him what was he 

19     doing? 

20        A.   I saw both of them together. 

21        Q.   Where it concerns the FNI, were ther e commanders present there in 

22     Bunia when you arrived? 

23        A.   I would say that all the FNI soldier s were in Bunia apart from 

24     some soldiers.  All the commanders were ther e.  When I saw the person who 

25     I didn't see during this battle in Bunia, th is was Mr. Ngudjolo. 
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 1        Q.   Quite simply so it's clear, I unders tand in the English 

 2     transcript it might not be the case, but you  didn't see Ngudjolo in 

 3     Bunia, is that right, when you arrived? 

 4        A.   When we arrived, even when we were f ighting, I did not see him. 

 5        Q.   Where it concerns the other commande rs from Zumbe, were they in 

 6     Bunia when you arrived? 

 7        A.   Yes.  We were with them. 

 8        Q.   You spoke to us about the fact that you had noted that there were 

 9     bodies.  Were there many of them?  Civil -- civilian bodies. 

10        A.   Everywhere where I went in Bunia I s aw bodies. 

11        Q.   Quite simply so it's clear, when you  say that you saw bodies, 

12     were these civilians? 

13             MR. HOOPER:  I'm rising to my feet a gain.  You see, the Defence 

14     are entitled to notice as to the evidence th at's going to be led.  It's 

15     not just a question of the document that the  Prosecution serve on us 

16     where we can see there's little or no refere nce to Bunia, but it's also 

17     in respect of interviews. 

18             Now, this witness was interviewed fo r no less than 35 hours by 

19     the Prosecution.  None of these matters aris e. 

20             This isn't a question, clearly, of a  matter that's falling from 

21     the mouth of the witness in this courtroom t oday, because as it's already 

22     been pointed out, he refers to Bunia in his statement at paragraph 54. 

23     So the Prosecution had notice of that, and i t was, in our submission, 

24     incumbent upon the Prosecution to then elici t, by way of interviews, 

25     further detail from the witness in order to be able to put the Defence on
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 1     notice as to the issues that were going to b e raised and discussed.  Now, 

 2     they failed to do that. 

 3             And now we are, it seems to me, enga ged in a fishing expedition, 

 4     because my friend asking these questions doe sn't know the answers 

 5     presumably he's getting, he's going to get.  In fact, it's such a fishing 

 6     expedition that he didn't realise he was goi ng fishing last night when he 

 7     told us that he was -- had concluded his evi dence -- had concluded his 

 8     questioning of the witness.  He's come back this morning, and we're now 

 9     at 20 past midday and far from having comple ted his evidence in-chief as 

10     he'd indicated.  We're now exploring areas o n which we have had no proper 

11     notice.  We raise that objection. 

12             MR. GARCIA:  Mr. President, if I may .  We've already had this 

13     (Microphone not activated) ...  I'm sorry.  We've already had this debate 

14     a number of times regarding other witnesses.   The Defence is stating that 

15     they are not on notice, but when you read th e statement, and there's two 

16     statements of the witness, you can see clear ly that he explains things, 

17     and he explains the pattern of violence.  Ho w violence was used, how the 

18     attacks were conducted, what was the modus o perandi, and the witness 

19     speaks in a general manner as to all attacks , how were they conducted. 

20     So the Defence has notice of this. 

21             The question of Bunia is already in the incrim charts, in several 

22     places.  The Defence has notice of the fact that Bunia was a place where 

23     there was an attack by the FNI, FRPI.  The c ircumstances of the attack 

24     are known to the Defence.  The fact that civ ilians were killed during 

25     this attack are known to the Defence already  through the incrim chart. 
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 1     So the Defence has had ample knowledge of th is question.  They know what 

 2     this witness can state concerning the attack  on Bunia because the 

 3     information is already found in the incrim c hart regarding other 

 4     witnesses and documentary evidence. 

 5             The witness has extremely relevant i nformation to give to the 

 6     Court which is extremely important for the m anifestation of the truth 

 7     regarding the charges for which the accused are charged with, and we 

 8     should not impede this witness from testifyi ng regarding these facts of 

 9     what occurred in Bunia.  The witness was pre sent in Bunia.  He is the 

10     best witness to testify in this regard.  Now , if Maitre Hooper is 

11     objecting at this point, it is because obvio usly he doesn't want this 

12     type of evidence to be stated by the witness .  But I don't think it can 

13     be stated that this witness is not in the be st position to testify in 

14     this regard and that Maitre Hooper cannot ne ither state that he hasn't 

15     been properly notified of the fact that this  witness -- or of the 

16     question regarding the attack on Bunia. 

17             The attack on Bunia is a known fact.   The Defence knows about it, 

18     knows about what happened in Bunia as well.  We can't forget the fact 

19     that spontaneity is the overriding principle  and should be in the 

20     manifestation of the truth. 

21             MR. FOFE:  (Interpretation)  I'm sor ry, your Honour. 

22             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please go ahead. 

23             MR. FOFE:  (Interpretation)  Thank y ou, your Honour.  The issue 

24     here is, in reality, that of knowing what is  the limit of the context, 

25     because we know well that the Prosecutor men tions these attacks. 
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 1     Yesterday he spoke about Mandro quite widely .  Today he is going into 

 2     Bunia.  The question is knowing what is the limit of the context.  How 

 3     far can the Prosecutor go to show the contex t?  We have the impression 

 4     that taking advantage of - excuse me - this pretext of the context, the 

 5     Prosecutor is going into details.  We -- he seems to be trying to -- he's 

 6     trying to establish elements which constitut e a crime in the context of 

 7     Bunia while we know that the issue for the B ench is really crimes that 

 8     were perpetrated in Bogoro.  As such, the wh ole problem is for the 

 9     Chamber to set the limits of the context. 

10             Thank you, your Honour. 

11             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, 

12     Professor Fofe. 

13             Very well.  After this exchange, the  Chamber would like to avoid 

14     sterile debates.  I do not state here that i t was sterile, the debate 

15     that we've just had, but we're not very far from that.  The Chamber does 

16     not want to have to leave it to every -- the  Chamber doesn't want to 

17     regret having given everybody such liberty o r freedom to speak, because 

18     we thought that it would make it possible to  better arrive at the truth. 

19     But the Chamber -- once again it has to be s tated, and I'm going to read 

20     it once again, we have to remind ourselves o f the founding text, that 

21     according to Article 64(2), we have to ensur e that the proceedings are 

22     conducted in a fair way and with diligence.  And we ensure -- we have -- 

23     we strive to ensure fairness in the conduct of the proceedings.  We also 

24     try to ensure their diligence as well, the d ue diligence in their 

25     conduct.  And this is not easy because we do esn't want to limit you, but 
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 1     at the same time, please do not -- excuse my  expression here, but we 

 2     shouldn't just let it go. 

 3             Now, Prosecutor, for some time now w e have been dealing with 

 4     Bunia.  The Bench knows that there was an at tack in Bunia, that it took 

 5     place after the one on Bogoro, which is what  brings us together here. 

 6     The Bench also knows, thanks to the question s that you put and the 

 7     answers that you've had therefrom, what the groups are who participated 

 8     in this attack.  It also knows that the witn ess noted the presence of 

 9     several bodies.  It also knows that pillagin g took place.  The witness 

10     just spoke about that.  The Chamber knows, b ecause it has already heard 

11     this, what the role was of the witness.  The  Bench considers to be widely 

12     informed with regard to what happened in Bun ia.  It's therefore important 

13     that you now finish your examination with re gards to this Bunia sequence 

14     in order to go over to the last questions th at you have to put. 

15             The floor is over to you, but I hope  that I've been understood in 

16     this regard. 

17             MR. GARCIA:  (Interpretation)  We ar e now -- 

18        Q.   Witness, we're now -- Witness, we're  going to change subject. 

19             MR. GARCIA:  (Interpretation)  Your Honour, can we briefly go 

20     into private session, please, your Honour. 

21             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court Officer, we shall 

22     therefore briefly go into private session. 

23             (Private session at 12.24 p.m.) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13             (Open session at 12.25 p.m.) 

14             COURT OFFICER:  (Interpretation)  We  are in open session, 

15     your Honour. 

16             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you. 

17             Prosecutor. 

18             MR. GARCIA:  (Interpretation) 

19        Q.   So this person was a member of which  militia? 

20        A.   The FNI. 

21        Q.   This person was in what camp? 

22        A.   He was in Zumbe camp. 

23        Q.   And what particular tasks or functio ns did this person have in 

24     Zumbe? 

25        A.   He was a soldier just like all other  soldiers who were stationed 
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 1     in Zumbe. 

 2        Q.   Did he have a specific function in Z umbe?  I understand that he 

 3     was a soldier, but did he have precise respo nsibilities? 

 4        A.   He was a body-guard. 

 5        Q.   Whose body-guard was he? 

 6        A.   He was Ngudjolo's. 

 7             MR. GARCIA:  (Interpretation)  If yo u would allow me once again 

 8     to go back into private session, your Honour . 

 9             PRESIDING JUDGE COTTE:  (Interpretat ion)  Court Officer, please 

10     take us back into private session. 

11             (Private session at 12.28 p.m.) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3             (Open session at 12.29 p.m.) 

 4             COURT OFFICER:  (Interpretation)  We  are in open session, 

 5     your Honour. 

 6             PRESIDING JUDGE COTTE:  (Interpretat ion)  Prosecutor, please 

 7     continue. 

 8             MR. GARCIA:  (Interpretation) 

 9        Q.   Witness, this person you have just i dentified, he was a member of 

10     which militia? 

11        A.   The FNI militia. 

12        Q.   And in which camp was that person lo cated? 

13        A.   He was in Kambutso camp. 

14        Q.   And what was his function or his dut ies at the Kambutso camp? 

15        A.   He was a simple soldier. 

16        Q.   We do understand that he was a soldi er, but did he have any 

17     particular responsibilities in Kambutso? 

18        A.   I have just said that he was a soldi er.  That's all I know. 

19        Q.   Mr. Witness, we are going to change topics.  In the course of 

20     your testimony, you said that at some point you left Lagura to go to 

21     Zumbe.  Is that correct? 

22        A.   Yes. 

23        Q.   Where did you go to after that? 

24        A.   You wish to know where I went to aft er Zumbe?  Well, after Zumbe, 

25     I went to Bolo. 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 62/81 EA T



Witness:  Witness P-280 (Resumed) (Open Session)  P age 63 
Questioned by Mr. Garcia (Continued) 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1        Q.   Just to get a clarification from you , you said you went to Bolo; 

 2     is that correct? 

 3        A.   I said that I left Zumbe to go to Bo lo. 

 4        Q.   What did you do in Bolo? 

 5        A.   Nothing special.  I just stayed ther e. 

 6        Q.   Why did you go to Bolo, for what pur pose? 

 7        A.   I was pleased to leave Zumbe to go t o Bolo, because when we made 

 8     any errors, we were beaten up.  So I had to leave that place, that is 

 9     Zumbe, to go to Bolo. 

10        Q.   Just to make sure I understood you, did you say you were beaten 

11     up whilst you were in Zumbe? 

12        A.   In general, it was on the hill, eith er in Lagura or in Zumbe. 

13     When we made an error, we were beaten up. 

14        Q.   And what type of errors are you refe rring to? 

15        A.   Any type of error.  For example, if you fired a shot for no 

16     apparent reason, then you were whipped. 

17             THE INTERPRETER:  The Swahili booth did not hear the rest of the 

18     witness's answer. 

19             PRESIDING JUDGE COTTE:  (Interpretat ion)  Mr. Witness, could you 

20     please repeat the end of your answer so that  the interpreters will be 

21     able to interpret the entirety of your answe r.  Thank you. 

22             THE WITNESS:  (Interpretation)  This  is what I said:  Those of us 

23     who came from other ethnic groups, if, for e xample, we lost a bullet or 

24     if you fired off for no apparent reason, wer e beaten up.  But if a Lendu 

25     person did -- made the same error, he not be  whipped. 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 63/81 EA T



Witness:  Witness P-280 (Resumed) (Open Session)  P age 64 
Questioned by Mr. Garcia (Continued) 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1             MR. GARCIA:  (Interpretation) 

 2        Q.   With respect to Zumbe, when you were  beaten, who issued orders 

 3     that you should be beaten or punished in Zum be? 

 4        A.   If you fired a shot in error, you we re taken to Mbulo who issued 

 5     orders for you to be whipped. 

 6        Q.   And in Zumbe, when you committed any  serious errors, was there 

 7     anyone who would decide on whether or not yo u should be punished? 

 8        A.   I have no idea. 

 9        Q.   When you went to Bolo, were you stil l serving in the militia? 

10        A.   I left the militia group and went to  Bolo.  I wanted to carry on 

11     living as a normal or ordinary civilian. 

12        Q.   Did you go away with your weapon? 

13        A.   Yes.  I went away with all my weapon s.  However, I did not take 

14     them all the way to Bolo. 

15        Q.   What did you do with your weapons? 

16        A.   I hid them in the bush. 

17        Q.   Did you go to Bolo alone or were you  accompanied by someone? 

18        A.   I went to Bolo in the company of oth er people who were going 

19     there. 

20        Q.   Once you arrived at Bolo, what did y ou do? 

21        (Expunged) 

22        Q.   Witness, in the course of your testi mony you mentioned the name 

23     of Germain Katanga.  I have a question to pu t to you on that subject. 

24     Have you ever seen Germain Katanga, and if s o, under what circumstances? 

25        A.   Near my camp there was another camp that belonged to 
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 1     APC soldiers, and through these APC soldiers  we were able to go to the 

 2     camp of Germain Katanga.  That is the BCA ca mp.  I saw him from a 

 3     distance.  It was a bit far off. 

 4        Q.   Was that the only time you saw Germa in Katanga? 

 5        A.   Yes. 

 6             MR. GARCIA:  (Interpretation)  Your Honour, with your leave, I 

 7     would like -- just give me a moment, and I w ill soon be concluding my 

 8     examination-in-chief. 

 9             Mr. Witness, I have no more question s for you.  Thank you for 

10     your patience in answering our questions. 

11             Your Honours, I am done. 

12             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Prosecutor. 

13             Witness, right now it is the Legal R epresentatives of Victims who 

14     are going to put a few questions to you. 

15             Maitre Gilissen and Maitre Kilenda, we have agreed on the format 

16     of the exercise you are going to carry out.  As far as possible -- 

17             MR. KILENDA:  (Interpretation)  Your  Honour, I am sorry, it must 

18     have been a slip of the tongue, but I am not  a Legal Representative of 

19     Victims. 

20             PRESIDING JUDGE COTTE:  (Interpretat ion)  Well, as the legal 

21     expert or the language expert said, maybe I made a mistake.  I was 

22     confused between Luvengika and Kilenda.  I t hink it would be preferable 

23     for each counsel to stay in their place. 

24             So Mr. Gilissen and Mr. Luvengika, i f you try as much as possible 

25     not to repeat questions.  The floor is yours .
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 1             MR. GILISSEN:  (Interpretation)  Tha nk you, your Honour. 

 2             Questioned by Mr. Gilissen: 

 3        Q.   (Interpretation)  Good morning, Witn ess.  My name is Jean-Louis 

 4     Gilissen from the Bar of Liege.  And in this  trial, I am the 

 5     Legal Representative of Victims, and these v ictims are a group of child 

 6     soldiers. 

 7             What is of interest to me here is es sentially the fate of certain 

 8     persons, certain young people who joined mil itias at one moment or 

 9     another.  What interests me is their story, what happened to them, and 

10     with your permission and the leave from the Chamber, I would like to ask 

11     you to help us all to understand what you we nt through, it being 

12     understood that you have already provided a lot of answers to the 

13     questions put to you by the Prosecutor. 

14             However, I would like you to underst and one thing:  We were not 

15     there.  We were not in Ituri.  It is a count ry that most of us hardly 

16     know, and I would like to crave your indulge nce if you find that some of 

17     my questions are a bit naive, or if you find  that these questions lead 

18     you to go repeating certain answers, whateve r the case, bring that to our 

19     attention, because we want to make sure that  this examination is not too 

20     long and that it's not uncomfortable for you . 

21             Mr. Witness, in transcript 155, page  34, line 21, you talked 

22     about "les petits," that is young ones, and in the same transcript, 

23     page 44, you talked about those who were "no t adults."  That is in 

24     quotes.  And on page 50, line 14, you talked  about children.  So these 

25     young ones, those who were not adults, these  children were members of a 
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 1     militia, you said.  That's what you said. 

 2             With your permission, I would like t o ask you whether on the day 

 3     you were taken, were there other young ones,  other children, people whom 

 4     you did not consider to be adults, who were taken along with you on that 

 5     day? 

 6        A.   When I was taken, I found myself in the company of other persons 

 7     who were in the camp.  When I was taken, I w as alone.  I was led away to 

 8     the camp, and there I found other persons, a nd I don't know where these 

 9     other persons were abducted or taken. 

10        Q.   Thank you very much, Witness.  Now, try to help us here.  When 

11     you arrived at that camp, you probably saw o ther people who were under 

12     the age of 15.  I'm sure nobody told you abo ut their age.  Can you give 

13     us an estimate of the number of young fighte rs who found the camp, those 

14     under the age of 15, how many were they?  Co uld you count them on the 

15     fingers of one hand?  Were they more than th at?  Give us an idea. 

16        A.   I do not know the precise number of young soldiers who were 

17     present. 

18        Q.   That's not what I am asking you.  I' m not asking for an exact 

19     figure.  That will be too complicated, Witne ss.  How many were there? 

20     Were there about three, four, or more than t en? 

21        A.   I told you that there were young sol diers.  I am not in a 

22     position to tell you whether there were abou t ten.  All I can say is that 

23     we were there.  I cannot give you a figure. 

24        Q.   Thank you.  During the time you rema ined in the militia, whether 

25     in the camp or in Zumbe or in the other plac es you mentioned in your 
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 1     account, did you see in several places in ot her camps along the way 

 2     whether or not there were other child soldie rs, or did you see any child 

 3     soldiers in the camps that you visited? 

 4        A.   When I entered Zumbe camp, I found t hat there were children of my 

 5     age, and there were others who were younger than myself.  When I left 

 6     Zumbe, I went to the camp of Germain -- the camp of Germain Katanga in 

 7     Bolo, and there I also found soldiers who we re of my age. 

 8             I also went to the camp of Bavi.  I did not enter the camp. 

 9     However, I met soldiers from Bavi along the way, and these were soldiers 

10     who were under the command of Cobra Matata.  Some of those soldiers were 

11     of the same age as me. 

12             MR. GILISSEN:  (Interpretation)  I a pologise, your Honour.  I 

13     will repeat the question.  I am going to ste p back from the microphone, 

14     because apparently it's producing some noise . 

15        Q.   Let me repeat the question, Witness.   Thank you for your answer. 

16     In your response, you did not mention the ca mp of Kambutso.  You said you 

17     went to that camp at some point.  Did you se e any young soldiers there as 

18     well? 

19        A.   There were also child soldiers in th e Kambutso camp.  I think 

20     there were child soldiers in all the camps t hat were located not very far 

21     from our own. 

22             MR. GILISSEN:  (Interpretation)  I a pologise, your Honour. 

23        Q.   Witness, when you met soldiers who w ere the allies of your 

24     militia, in other words, you were in the FNI , did you meet other 

25     combatants in other militia groups such as t he FRPI? 
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 1        A.   When I saw those fighters, I was goi ng to Bolo in the stronghold 

 2     of the FRPI.  I saw those fighters on the wa y as I was going there. 

 3        Q.   You also saw FRPI fighters on the da y of the attack on Bogoro; is 

 4     that correct? 

 5        A.   I think I have already talked about the attack on Bogoro.  I have 

 6     talked about the places where we were positi oned.  I talked about FRPI 

 7     soldiers.  I know that we came together to c onstitute a group, but I am 

 8     not able to say how they were positioned wit h their commanders.  I met 

 9     child soldiers.  I met adults.  We were all mixed up.  So I was not able 

10     to say such a soldier is a member of the FRP I militia and such and such a 

11     soldier is not.  However, I was able to iden tify the members of my own 

12     militia group. 

13        Q.   Thank you very much, Mr. Witness.  W e are going to talk about the 

14     young soldiers in your group, the ones you k now. 

15             You stated that you did not go -- th at you did not join the 

16     militia voluntarily, that is, the militia in  which you were serving.  To 

17     the best of your knowledge, what about the o ther young soldiers, the 

18     soldiers who were serving with you in your o wn militia group?  Were they 

19     all in the same situation as yourself, or we re there some of them who had 

20     become soldiers of their own volition? 

21        A.   I am not in a position to know wheth er there were any soldiers 

22     who joined the militia group voluntarily.  H owever, the majority of the 

23     militia members I met and those I discussed with all said they had been 

24     abducted from a particular location.  Some h ad been abducted for 

25     enrollment into the militia. 
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 1        Q.   You said this morning, Mr. Witness, and by doing this I wish to 

 2     have you help us to understand you better.  You said this morning that 

 3     when you made an error you would be punished .  That is, you would be 

 4     beaten or flogged.  And you gave an example,  an example of loss of a 

 5     weapon or firing your gun by accident.  But you also said that if the 

 6     person who made the error was a Lendu, that person would not be beaten or 

 7     flogged. 

 8             And so my question to you is the fol lowing -- well, I would like 

 9     to ask you this question, if you can answer it:  Why were Lendu militias 

10     not punished, and why were you, who is an Al ur, punished if you made an 

11     error? 

12        A.   We were fighting a Lendu cause.  It was not our cause.  We were 

13     in their region, and they were -- or they ha d control over us.  Those of 

14     us from the ethnic groups could not speak Le ndu.  We spoke Swahili and 

15     Lingala, whereas the Lendus were speaking Ki lendu mainly.  We were living 

16     with them.  Consequently, they could not be beaten unless they committed 

17     some really serious errors.  People from the  other ethnic groups were 

18     beaten if they lost a bullet or they fired t heir guns accidentally. 

19        Q.   If I understood you well, Witness, a nd correct me if I'm wrong, 

20     there was not -- there was no equitable trea tment within the same militia 

21     groups between members who were Lendu -- of Lendu origin and other 

22     militia members who were not of Lendu origin ; is that correct? 

23        A.   We were all together but in differen t houses.  Each person had 

24     his own house, but we all lived in the same camp. 

25        Q.   Now, was that difference in punishme nt the exception or were 
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 1     there other things in which the Lendu militi amen were treated differently 

 2     from those who came from other ethnic groups ? 

 3        A.   Can you kindly repeat your question,  because I did not quite 

 4     understand. 

 5        Q.   I'm sorry, maybe I expressed myself poorly.  I will try to do 

 6     better in order to be better understood by y ou. 

 7             You have told us that there was a di fference when it came to 

 8     punishment between the Lendu militia and chi ld soldiers and those who, 

 9     even though they were also members of the mi litia, were not Lendus.  I do 

10     not know about this, but what I want to get as information from you is 

11     whether those differences between Lendus and  non-Lendus existed only when 

12     it came to punishment, or did it exist in ot her areas, food, weapons, 

13     equipment, and so on and so forth?  Please t ell us, and tell the Bench. 

14        A.   With regard to food, there was equal ity.  When it came to 

15     weapons, we were also treated equally.  The only difference was when it 

16     came to punishment for losing rounds of ammu nition.  There was punishment 

17     for that offence. 

18        Q.   To conclude with this area, Mr. Witn ess, I would like to know 

19     what happened when it came to training.  Did  you have the same training 

20     for all the members of the militia, or did y ou have different training 

21     groups either because you were a young soldi er or because you were not a 

22     Lendu? 

23        A.   All of us received the same training  whether you were Lendu or 

24     whether you belonged to a different ethnic g roup. 

25        Q.   Thank you, Mr. Witness.  And if you would allow, I would like us 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 71/81 EA T



Witness:  Witness P-280 (Resumed) (Open Session)  P age 72 
Questioned by Mr. Gilissen 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1     to discuss your role as a military policeman . 

 2             On page 59 of transcript number 155,  you stated as follows -- I 

 3     would like to quote your own words. 

 4             "Those of us young people, we did no t take orders.  We could not 

 5     think.  When we were sent to go and take, we ll, I went there.  I did not 

 6     have the time to think.  If there was a prob lem, I would shoot at you. 

 7     If you made an error, I would shoot you, bec ause I knew that I was small. 

 8     I did not have the strength.  So all that I would be able to do would be 

 9     to shoot at you, and I kill you." 

10             Does this mean that as far as you're  concerned, in your mind, 

11     based on the experience that you had, you're  telling me that when you are 

12     younger, you tend to shoot faster, or you he sitate less before shooting 

13     someone? 

14        A.   Yes.  It was somewhat easy for us.  You'll see wherever you saw a 

15     kadogo, you didn't touch him because we were  cruel.  We didn't have the 

16     time to stop people, to take them by the han d.  I give you an order, and 

17     you obey.  I do not have the capacity to hol d you by the hand so I can 

18     take you to the camp where you are supposed to go. 

19             When we were militiamen, we did not fear anyone, whoever it was. 

20     We fought with anyone, because everyone had the right to go to battle. 

21     If you wanted, you could take your weapon or  machete or arrows and then 

22     you would go to fight.  So the population wa s in the habit of not being 

23     afraid of soldiers.  So it could happen that  I was asked to go and take a 

24     civilian and bring them to the camp.  It was  possible that he would try 

25     to shoot at me first, and if I could, then I  would shoot at him first and 
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 1     kill him. 

 2        Q.   Mr. Witness, when I listen to you, I  have the impression that 

 3     what you are telling us is that, since you w ere younger, you had less 

 4     strength.  You were smaller.  The fear that you felt made you more 

 5     dangerous.  You were faster than everyone el se to react and shoot a man 

 6     or a woman that you felt presented a risk. 

 7             MR. HOOPER:  (Previous translation c ontinues) ... my friend 

 8     Mr. Gilissen.  I'm a little concerned at the  interpretation that's being 

 9     placed on -- on answers.  My friend knows hi s position is not to lead the 

10     witness, not to pose leading questions, and to ask questions that lead to 

11     a response from the witness, and I'd ask him  to formulate his questions 

12     with that restraint, which it is, in mind. 

13             Thank you. 

14             PRESIDING JUDGE COTTE:  (Interpretat ion)  Thank you, Mr. Hooper. 

15             It is true, Mr. Gilissen, that your concern to be well understood 

16     by the witness may lead you to cushion them in considerations that may 

17     dictate some of the answers.  So please be c areful about that. 

18             MR. GILISSEN:  (Interpretation)  Mr.  President, I take note of 

19     that since this is what the Chamber feels an d Mr. Hooper feels, but I 

20     believe I was careful, because this was the choice of words of the 

21     witness himself. 

22        Q.   And I will repeat, Mr. Witness, the answer that you gave.  That 

23     is line 14 of page 59 of transcript 155.  Yo u said that because you were 

24     small -- and I will repeat line 15 of that t ranscript.  You felt that all 

25     you could do was to shoot at people and kill  them, and I'm quoting you. 
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 1     I am trying to limit myself to those quotes so that you should not be 

 2     misunderstood. 

 3             I am suggesting that this is correct .  So if you simply confirm 

 4     what I read out from your own testimony, the n you would have answered the 

 5     question that I put to you a short while ago . 

 6             In other words, Mr. Witness, can you  confirm to me that that was 

 7     the attitude of a child who was a member of the military police? 

 8        A.   Yes.  In fact, I believe that I've a lready answered that 

 9     question.  There weren't many kadogos in the  military police.  If you 

10     were lucky, you could be included.  For exam ple, myself.  But most of the 

11     members of that group were older. 

12             Let me give you an example.  If I am  sent by my superior to go 

13     and look for somebody in the camp, if you ap proach me, I shoot on the 

14     ground, and if you continue approaching me, I will shoot directly at you. 

15        Q.   Mr. Witness, are these hypothetical examples that you are 

16     imagining, or is this something that you act ually experienced?  If so, 

17     how many times? 

18        A.   When I am speaking, I use myself as an example.  I myself that 

19     you see, I have shot at someone on such an o ccasion.  I really fired 

20     straight at that person.  Unfortunately, he did not die.  I believe he 

21     had fetishes.  As you know, if you respect t he conditions set down for 

22     the fetishes, you can be shot and then the b ullet doesn't touch you. 

23        Q.   Thank you.  I have understood you.  Thank you, Witness. 

24             You have just told us that there wer e kadogos in the military 

25     police.  When you, the kadogo -- kadogos, we re in the military police, 
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 1     were you given special fetishes in that case  so as to be good military 

 2     military policemen? 

 3        A.   We were all entitled to the same fet ishes, but each person could 

 4     look for his own personal fetishes in additi on to the official fetishes. 

 5     You could even go to Zumbe or go and see ano ther fetisher who would give 

 6     you personal fetishes.  We even went far afi eld in the Ngiti villages in 

 7     Bolo to look for other fetishes that we woul d put on our bodies, and we 

 8     were very powerful.  The intensity of the fe tish was more powerful 

 9     because we mixed different fetishes. 

10        Q.   I do not know about fetishes, becaus e I'm totally ignorant in 

11     that area, but I'm learning a lot. 

12             With respect to the official fetishe s that were given to you, 

13     those were the fetishes of the militia group ? 

14        A.   I think I have just told you that th ere was a single fetish for 

15     everyone, but personally, you could decide o n your own volition to go and 

16     look for your own fetish to add to the one t hat you had been given as a 

17     member of the militia. 

18        Q.   I understand you.  What you have sai d is very clear. 

19             Now, these official fetishes, if you  added other fetishes to 

20     that, you increase the strength.  Does this mean that you were no longer 

21     the same, you were stronger?  Did this boost  the personality or the 

22     person that you normally were? 

23             MR. HOOPER:  I'm sorry again.  Isn't  the appropriate question: 

24     "What effect do you believe the fetish had?"  rather than a leading 

25     question? 
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 1             MR. GILISSEN:  (Interpretation)  Mr.  President, if I'm forbidden 

 2     to ask questions on the answers of the witne ss, then I no longer 

 3     understand.  It was the witness who said he was stronger.  I'm not the 

 4     one.  Everyone has understood that the fetis h was maybe a stone in the 

 5     pocket which makes someone lucky or which ma y even have a psychological 

 6     or chemical effect. 

 7             PRESIDING JUDGE COTTE:  (Interpretat ion)  Please focus the 

 8     witness. 

 9             MR. GILISSEN:  (Interpretation)  Yes .  I think I was simply 

10     following up on what the witness said. 

11             PRESIDING JUDGE COTTE:  (Interpretat ion)  Yes.  Indeed, we all 

12     heard it.  The witness said that this mixtur e provided greater strength. 

13     And do you want clarification on the reality  of that force, the origin of 

14     the force, you can proceed, but please compl y with the rules.  Do not 

15     suggest the answer. 

16             MR. GILISSEN:  (Interpretation)  Ind eed, Mr. President.  I was 

17     very careful not to use certain words. 

18             PRESIDING JUDGE COTTE:  (Interpretat ion)  We did understand you. 

19     Please proceed. 

20             MR. GILISSEN:  (Interpretation)  Yes . 

21        Q.   This is an issue that you raised, an d I believe my learned friend 

22     in the Defence is apprehensive about that, a nd I understand him.  You 

23     were talking about the effect of the fetishe s.  You said they made you 

24     stronger, and I was trying to understand in what way, how they 

25     functioned.  And please explain that.  I'm n ot asking you to give us a 

ICC-01/04-01/07-T-159-Red-ENG WT 22-06-2010 76/81 EA T



Witness:  Witness P-280 (Resumed) (Open Session)  P age 77 
Questioned by Mr. Gilissen 

 

Case No. ICC-01/04-01/07  Tuesday, 22 June 2010 

 1     university lecture, but as far as you are co ncerned, what was the effect? 

 2     How did it work?  How did those fetishes fun ction? 

 3        A.   This was a product that you did not need to drink.  You simply 

 4     put it into something and went with it, or y ou made cuts in your body, or 

 5     you simply carried the product on your perso n.  That gave us strength to 

 6     fight.  There were fetishes to be physically  strong, but we preferred the 

 7     fetishes that could protect you against bull ets.  So we used that second 

 8     version of the fetishes so that you should n ot be hit by bullets. 

 9        Q.   You talked about incisions or cuts o n page 43 of transcript 156, 

10     and page 7 of transcript 157.  You said thes e were incisions that made it 

11     possible for something to be put into your b lood.  Can you confirm that 

12     to us?  Was it explained to you?  Did you kn ow that something was 

13     introduced or put into your blood after thos e cuts were made, that is, in 

14     the form of a fetish? 

15        A.   Yes.  It was some type of dust, but I do not know the origin of 

16     that dust.  There was oil that was mixed wit h the dust, and you had to 

17     rub that product all over your body. 

18        Q.   Thank you.  Just one last question o n this matter.  When you were 

19     taken, did you see any others who tried to f ight back when attempts were 

20     made to take them, who tried to resist? 

21        A.   I do not have an answer to give you.   I did not see anyone resist 

22     when they were being taken away. 

23        Q.   Thank you, and you were clear and pr ecise. 

24             Witness, you talked to us about the enemies, and on page 38 of 

25     the first transcript, line 14 and following,  you told us that the enemies 
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 1     were the Hemas, all the Hemas - that is what  you said - soldiers and 

 2     civilians, as well as the Gegeres. 

 3             While you were a soldier in a militi a group, how is it possible 

 4     for you to consider that all Hemas and Geger es, not just the soldiers, 

 5     were enemies?  What I mean is, is that what you thought yourself, or was 

 6     this what was told you?  Please explain to u s, because it is quite 

 7     disturbing to know that a soldier might thin k that his enemy is not 

 8     necessarily another soldier? 

 9        A.   I think I answered that question.  T he purpose for which we were 

10     fighting was because the Lendus were fightin g again the Hemas.  Only 

11     Hemas were members of the UPC.  Even if you came from another ethnic 

12     group but you were a member of the UPC, you were a Hema, and all Hema 

13     soldiers or civilians were considered our --  as our enemies.  We were 

14     fighting again the Hemas.  I believe that th at answer is clear.  Whether 

15     you were a soldier or civilian, our aim was to defeat the Hemas. 

16        Q.   Your answer is perfectly clear, Mr. Witness, but what I wanted to 

17     know, that is, if you can tell us, is why is  it that you were fighting 

18     again the Hemas, including civilians, women,  and children?  That is what 

19     you said.  Why were they enemies?  That is t he question.  What is the 

20     reason? 

21             It is understandable to fight agains t the UPC, a military group 

22     of the Hemas, because these are soldiers, bu t when it comes to women and 

23     children, there is something very unusual th ere, and that is where I 

24     would like you to give us an answer. 

25        A.   I don't have any precise idea on how  to answer you regarding the 
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 1     Hemas as our enemies.  The only thing I know  is that, as far as we were 

 2     concerned, all Hemas were our enemies.  I id entified Hemas with the term 

 3     "enemy."  Whether you were small or big, you  were my enemy if you were a 

 4     Hema. 

 5        Q.   Once more, it was very clear, Mr. Wi tness, and I thank you for 

 6     that.  I believe that is very important info rmation.  But you were Alur. 

 7     Were the Hemas the enemies of the Alurs or h ad the Hemas become your 

 8     enemies because you had become a member of t he FNI? 

 9        A.   I believe that I was a soldier in th e FNI, and as a soldier of 

10     the FNI, I was a FNI soldier.  So I stopped being a Mululu, and I 

11     belonged to the FNI.  I was a FNI soldier, a nd I was -- and I was 

12     fighting for the FNI. 

13             If I committed an error or I made a mistake in the FNI and I went 

14     to the UPC, I would be killed because I was an FNI. 

15             The only thing that I knew was that I was FNI, and there was a 

16     principle that we should go and fight again the Hemas.  I respected the 

17     principle of the FNI, and I complied with it .  That is, to fight against 

18     the Hemas. 

19        Q.   And for it to be clear, Mr. Witness,  so that we should move on to 

20     something else, regarding the principle that  you found in the FNI, that 

21     was to fight against the Hemas, all the Hema s, including women and 

22     children? 

23        A.   Yes. 

24             MR. GILISSEN:  (Interpretation)  Mr.  President, I can move on to 

25     another line of questioning but -- it is not  a problem for me.  However,
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 1     I am concerned about the time, so I defer to  the Bench. 

 2             PRESIDING JUDGE COTTE:  (Interpretat ion)  We can stop now.  You 

 3     will continue with your questions tomorrow m orning at 9.00 a.m., and 

 4     Mr. Fidel Luvengika will follow. 

 5             Mr. Witness, we are going to adjourn  here and reconvene tomorrow 

 6     morning at 9.00 a.m. 

 7             Security officers, please kindly lea d Mr. Mathieu Ngudjolo and 

 8     Germain Katanga out of the courtroom. 

 9             (The accused withdrew) 

10             PRESIDING JUDGE COTTE:  (Interpretat ion)  Madam Court Officer, 

11     let us go into closed session in order to le t the witness withdraw. 

12             (Closed session at 13.27 p.m.) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17             The hearing ends at 1.33 p.m. 

18 

19 

20 

21 

22 

23 

24 

25 
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