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1 International Criminal Court

2 Trial Chamber 11 - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - I1CC-01/04-01/07
6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Thursday, 22 April 2010

10 The hearing starts at 9.07 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Court is now in

15 session. Please be seated. The accused are with us. We can therefore
16 call the witness 418. Court Officer, please bring in the witness.

17 (The witness entered court)

18 PRESIDING JUDGE COTTE: (Interpretation) Go ahead, Witness.

19 Please be seated.

20 JUDGE DIARRA: (Interpretation) Good morning.

21 PRESIDING JUDGE COTTE: (Interpretation) We are very pleased to
22 see you again. Please take the time you need to set yourself in. You"ve
23 got your expert reports with you?

24 THE WITNESS: (Interpretation) Yes.

25 PRESIDING JUDGE COTTE: (Interpretation) Counsel will therefore
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1 continue with his cross-examination where he left it yesterday, and

2 yesterday, if my memory serves me well, we were talking about an issue

3 related whether haemorrhaging resulting from a bullet wound were likely
4 to cause anaemia.

5 WITNESS: ERIC BACCARD (Resumed)

6 (Witness answered through interpreter)

7 Questioned by Mr. Kilenda: (Continued)

8 Q. (Interpretation) Good morning. We are now going to briefly

9 continue with regards to the witness currently we"re dealing with before
10 going into the two other witnesses, 132 and 249.

11 MR. KILENDA: (Interpretation) The Court Officer please kindly
12 provide us with the document DRC-0TP-1032 -- or 33-0022. 1If you could
13 please make this document appear on the screen. This is the forensic

14 report, and here 1"m talking about page 21 thereof. If you would allow
15 me, the exact reference should be DRC-0TP-1033-0002 on page 21. Page 21,
16 yes.

17 MR. DUTERTRE: (Interpretation) This document was admitted as
18 confidential. There was a decision of the previous Chamber, and this is
19 something we should pay attention to.
20 PRESIDING JUDGE COTTE: (Interpretation) In that case, 1| think
21 that the Registrar, we should pull down the curtains. |I1"m no longer sure
22 of the practice. Thank you very much, Prosecutor, for this precision.
23 The Court Officer is going to take the necessary measures so that this
24 document is not accessible to the public.
25 COURT OFFICER: (Interpretation) Counsel Kilenda, would you like
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1 the witness to see the document as well?

2 MR. KILENDA: (No interpretation)

3 COURT OFFICER: (Interpretation) 1 think that we have to draw
4 the curtains.

5 PRESIDING JUDGE COTTE: (Interpretation) That"s what I thought.
6 Please take all the necessary measures before the item appears and

7 Counsel Kilenda can continue.

8 COURT OFFICER: (Interpretation) |In order to view the document,
9 please press "PC 1."

10 PRESIDING JUDGE COTTE: (Interpretation) Can everybody see the
11 item concerned on their screen? The accused, can you see it? Witness,
12 you also have it before you on the screen?

13 So, Counsel Kilenda, you have the floor. Please continue.

14 MR. KILENDA: (Interpretation) Thank you, your Honour.

15 Q. Witness, this is the photograph that was carried out for the

16 witness referred to here.

17 A Yes, counsel, it was an X-ray with regards to the scar.

18 Q- Thank you, Witness.

19 MR. KILENDA: (Interpretation) | don"t know, your Honour, if the
20 Prosecutor is able to give us the original of this X-ray so that the

21 witness can show us the bullet.

22 MR. DUTERTRE: (Interpretation) In answer to that, your Honour,
23 1 think that the document should be brought down by the Registry or given
24 to the Registrar. It must be in the vault, which is where the evidence
25 is kept.
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1 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could

2 you give us some clarification? Could you give clarification to

3 Counsel Kilenda on that regard?

4 COURT OFFICER: (Interpretation) |If the document has been

5 brought to us by the Prosecutor, then we do have it in the vault, but can
6 we show this to you after the break?

7 PRESIDING JUDGE COTTE: (Interpretation) It"s possible to do it
8 after the break, but I don®"t know where we"ll be at that time with regard
9 to the cross-examination of Witness 418.

10 Witness, is it imperative for you to have an original in order to
11 answer the question?

12 THE WITNESS: (Interpretation) No, no, | can give an answer

13 straight away to the Court and Counsel Kilenda in this regard. 1"m going
14 to ask to -- for this carried out -- this X-ray was carried out after the
15 facts, a long time after the facts. It was done to see if there was in
16 terms of the bone structure there were signs of fracture and little

17 cracks possibly or microscopic foreign bodies which might have come from
18 the bullet. Unfortunately, taking account the imperative link to the

19 witness security -- | wasn"t able to personally supervise the carrying
20 out of these X-ray photographs and the quality was catastrophic -- rules
21 out any interpretation of them. The original examination wouldn"t bring
22 you any more information than in my report because basically it cannot be
23 used.
24 (Defence counsel confer)
25 MR. KILENDA: (Interpretation)
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1 Q. IT 1 understand you well, the Prosecution never provided you with
2 the -- with the X-ray which allowed the surgeon to take out the bullet?

3 Al You"re right. 1 was not able to consult the X-ray which was

4 carried out at that time.

5 MR. KILENDA: (Interpretation) Could the Prosecutor help us in

6 that regard because they must have an original of that.

7 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, are you

8 able to provide an answer to Counsel Kilenda with regard to the

9 possibility? First of all, have you had in your possession the

10 photograph of the photographs carried out at the time of the

11 intervention?

12 MR. DUTERTRE: (Interpretation) Your Honour, generally a

13 Prosecution did received X-ray material and, to my knowledge, it is in

14 the Court premises, namely, in the vault of the Prosecutor or it has been
15 brought to the Registry vault, with a view to hearings.

16 PRESIDING JUDGE COTTE: (Interpretation) |If | understand

17 Counsel Kilenda well, what he would like to know is if you had possession
18 of the X-rays carried out at the time of the operation. Now, the --

19 Professor Baccard says that he didn"t have them, that the X-rays carried
20 out at the time of the expert report were taken, but he wasn"t able to

21 take part in that, and I heard the word "catastrophic™ in relation to

22 them.

23 THE WITNESS: (Interpretation) This was -- the rays were too

24 intense and that gives an impression of burning. There"s too little

25 contrast to make a proper assessment there.
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1 PRESIDING JUDGE COTTE: (Interpretation) Court Officer.

2 (Trial Chamber and Court Officer confer)

3 PRESIDING JUDGE COTTE: (Interpretation) What the Court Officer
4 tells me is that, of course, It"s possible to ask for the usher to get

5 the original. What the Chamber wants to be certain of is that the

6 originals of the X-rays taken during the operation, that they do exist

7 and that they are here with the Registry. This is the only question, so
8 the -- so the Registry doesn®"t go looking for documents that aren”"t here.
9 MR. DUTERTRE: (Interpretation) 1"ve got part of an answer, but
10 I don"t know if we have to give it in the presence of Dr. Baccard, and
11 perhaps a solution would be that Dr. Baccard goes out. | mean, I"m in
12 the hands of the Chamber in this regard.

13 PRESIDING JUDGE COTTE: (Interpretation) Dr. Baccard, if you

14 could leave for a moment. |1 don"t know what the Prosecutor is going to
15 indicate to us, but as we have to progress, Usher, please could you

16 escort Dr. Baccard out of the courtroom and he will come back very soon.
17 (The witness stands down)

18 THE INTERPRETER: (No interpretation)

19 JUDGE DIARRA: (Interpretation) Could the booth please repeat
20 what they said. 1 didn"t hear it.
21 PRESIDING JUDGE COTTE: (Interpretation) Nobody respected at the
22 beginning of this session the five-second delay which allows it for
23 interpreters to carry out their work and their mission. So | didn"t
24 respect 1t. This is something we haven"t done. Please ensure that we do
25 that.
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1 Prosecutor, the witness has left us. What information can you

2 provide us with?

3 MR. DUTERTRE: (Interpretation) Yes, your Honour --

4 MR. KILENDA: (Microphone not activated)

5 THE INTERPRETER: Counsel Kilenda has stood up without putting

6 the microphone on, so the interpreter can®"t hear what he says.

7 PRESIDING JUDGE COTTE: (Interpretation) If we suppose that this
8 is something that the witness wants to hear, the public can hear us,

9 there®s only that part which -- where the curtains are drawn.

10 Prosecutor.

11 MR. DUTERTRE: (Interpretation) Yes, your Honour, I think that
12 having read the information that I have available to me, that the

13 photograph that we can see on the screen, DRC-0TP-1020-005 -- or 0875 is
14 an X-ray taken at the time. | think there®s metadata about it --

15 MR. HOOPER: (Previous translation continues) ... correct the

16 reference, it"s 0575, not 0875.

17 MR. DUTERTRE: (Interpretation) This is -- that is correct.

18 PRESIDING JUDGE COTTE: (Interpretation) You"re correct. |

19 can"t discern whether it"s a 5 or an 8, but if you"re able to do so, It"s
20 good to make this precision right now.

21 Now, having heard you, Prosecutor, the photograph which was

22 presented to the witness, which iIs on our screens, is said to have been
23 taken at the time of the intervention. This concerns me because the

24 witness says that this was taken at the time of his expert report, not a
25 long time ago, 2008, and in which he didn"t take part. He wasn"t able to
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1 take part, so he says that it"s of a poor quality and he couldn®"t take

2 any precise deductions from it.

3 Our problem at the moment is really to know if we have X-rays

4 which were taken at the time of the operation, making it possible to

5 locate the presence of a bullet in the knee of 287. If these X-rays do
6 indeed exist and are here, the Court Officer shall fetch them. If they
7 exist but they"re not here, that will solve the problem. If they don"t
8 exist, the problem will also be resolved. This is where we are at the

9 moment. There are three options.

10 Prosecutor.

11 MR. DUTERTRE: (Interpretation) According to my information,

12 your Honour, is that this document, DRC-0TP-1020-0575, an X-ray taken in
13 the (Expunged) in Bunia in 2003. So there is an element that needs

14 to be clarified with Dr. Baccard, but this is the information that I

15 have, that 1 can produce at the moment. And the metadata indicates that
16 it is an X-ray that was provided by a person close to 287 to the

17 Prosecution, and crime package of the -- which was provided on the

18 24th of November, 2008.

19 PRESIDING JUDGE COTTE: (Interpretation) So, Prosecutor, we"re
20 going to ask the witness whether this X-ray was taken in 2003 during the
21 operation or, as we"ve understood it, that it was taken on his request at
22 the time of making the forensic report, but in the undertaking of which
23 he was not able to take part. Now, the questioning will continue in
24 accordance with that.
25 Usher, please could you fetch Dr. Baccard so that he can continue
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with his testimony.

(Trial Chamber and Court Officer confer)

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
Please could you help us clarify this situation. The document that"s on
the screen at the moment, which we spoke about a moment ago, to your
knowledge is this an X-ray which could have been taken at the time of the
operation, the same X-ray as you saw just a moment ago, is the one which
was on your screen before you left the courtroom.

So this X-ray, is this an X-ray which was taken at the time of
the operation in February or beginning of March 2003, or is it an X-ray
which was taken at your request at the time of carrying out the forensic
report and an X-ray which you weren®t able to take part in its taking?
You told us that it was not of a quality which would allow you to make
precise deductions. Please could you already tell us the date at which
this X-ray was taken.

THE WITNESS: (Interpretation) Yes, this X-ray was taken on my
request, but it was carried out after my report, outside my presence, and
so it was a long time after the facts and a long time after the operation
that the witness underwent.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

You confirm -- because we know by the Court Officer that the original of
this is with the Registry, so you confirm that the presentation to the
Chamber and the participants of the original would not make it possible

to give any more precision than with regard to what you can see on your
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1 screen?

2 THE WITNESS: (Interpretation) Exactly, the bone structure is

3 very difficult to recognise, so 1 do not see what comment 1 could give

4 other than I have already stated in my report, given the original of —-

5 if 1 see the original of this X-ray.

6 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Doctor. So
7 things are very clear. Apparently the Prosecutor, to your knowledge, you
8 don"t have any other X-rays which would have been taken at the time of

9 the operation itself. So if not, then the cross-examination will have to
10 take part without it.

11 MR. DUTERTRE: (Interpretation) To be complete, my previous

12 intervention focused on this X-ray, but on page 22 of the report there is
13 another one. The quality of it is obviously very bad. It"s photocopied
14 in the annex, but the information that we have about it are of the same
15 nature than those 1 gave when Dr. Baccard was not there.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you. | think the
17 most simple thing is for Dr. Baccard to look at page 22 of his expert

18 report related to 287 and to say if he"s able to tell us at what time

19 this X-ray was taken. Was it at the same time when he asked for the
20 forensic report to be carried out?
21 THE WITNESS: (Interpretation) |I1"m unable. These are two
22 documents. They were given to me at the same time and presented as being
23 the two X-rays which were carried out at my request. 1 have to say that
24 I was incapable of identifying what this second X-ray corresponded to. |1
25 personally was not present during this X-ray examination. 1 took these
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1 as being the two X-rays carried out at the same time, at the same X-ray.
2 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,

3 Witness.

4 Counsel Kilenda.

5 MR. HOOPER: 1"m sorry to intervene at this stage. It"s a matter
6 of considerable concern to us and that it appears that there were two

7 X-rays taken for the purpose of the examination of this witness with that
8 particular lady, but we know that in July of 2008, a relative of that

9 lady presented an X-ray to the Prosecution. And indeed in a later

10 interview with that witness, at page DRC-0TP-1029-1119, the interviewer
11 actually says to the witness, "You gave an X-ray, that X-ray that they"re
12 talking about, to our colleague in July of 2008." And the witness has

13 said that that X-ray shows a bullet on the X-ray.

14 Yesterday in her evidence she said to us, "Well, look at the

15 X-ray, it shows the bullet.” And I thought, "Well, perhaps it doesn"t, 1
16 don"t know." 1"d not seen an X-ray that -- with that degree of clarity.
17 And coming last evening to look at Dr. Baccard®"s report on this witness
18 again, 1 was surprised to see in that report that there was no mention at
19 all of the word "bullet" in his discussion with the witness. She said
20 she"d been shot, but there was no discussion as such of bullet, of
21 removal of bullet, of an X-ray with a bullet in it.
22 Now, what seems to have happened here is that Dr. Baccard hasn"t
23 had the advantage of being shown the X-ray with a bullet. Now, that must
24 exist, and as far as discussions concerning that particular witness is
25 concerned, | don"t see how we can progress until that X-ray, the
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1 original, is produced and we can see whether or not there is a bullet on
2 the X-ray. Because otherwise, certainly our questions of exactly how

3 that injury were caused are going to be futile, it seems to me.

4 So while we can progress in terms of other witnesses, | don"t

5 see, frankly, until we are reassured, one way or the other, as to whether
6 that X-ray exists, whether it shows or doesn"t show a bullet, and that

7 Dr. Baccard can help us further in respect of that. 1 don"t see how we

8 can usefully progress, discussing any possible alternative causes of

9 injury to that witness.

10 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, over to

11 you.

12 MR. DUTERTRE: (Interpretation) Yes, your Honour. Regarding

13 this discussion as the presence of a bullet in the X-ray, | can say this
14 does not figure in the report itself. But as everyone has noticed, it is
15 in the transcript of the medical forensic examination as in the Defence
16 document 77, 1"m talking about document 1039-0031. 1"m sorry, the number
17 is not that clear. The ERN is not too clear on my copy, but the Defence
18 has had this in any case --

19 MR. HOOPER: (Microphone not activated)
20 PRESIDING JUDGE COTTE: (Interpretation) Excuse me, if we"re
21 Just focusing on that document --
22 MR. HOOPER: (Previous translation continues) ... reference to a
23 document we need the reference. 1711 repeat that. My friend very
24 helpfully has referred to a reference. There are quite a number of
25 documents concerning the medical aspects, and if there is a number, we
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need the correct one and just a brief moment of time to call it up.

PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, you are
right and the Chamber, indeed, would like this document to be able to be
presented because we don®"t have in our minds the number. We"re not
brilliant enough to remember every reference. You may continue,
Prosecutor.

MR. DUTERTRE: (Interpretation) Yes, 1 agree with Dr. Hooper.
The reference will be provided as soon as possible.

PRESIDING JUDGE COTTE: (Interpretation) May we please all speak
clearly, which if we speak too fast the transcript will reflect this
difficulty. Both for the court reporters and for the interpreters,
please speak more slowly. We can tell that there are problems when we
re-read the court reporter”s transcript.

MR. DUTERTRE: (Interpretation) Thank you, your Honour. The
document 1 referred to is the ERN number DRC-0TP-1039-00 -- sorry, 0384,
on page 17.

PRESIDING JUDGE COTTE: (No interpretation)

MR. DUTERTRE: (Interpretation) This was a confidential document
and under Rule 77 it was disclosed.

PRESIDING JUDGE COTTE: (Interpretation) May we see this
document on the screens?

COURT OFFICER: (Interpretation) Yes, your Honour. |1 would just
like to check the number, the ERN number. Is it DRC-OTP-1039-03847

MR. DUTERTRE: (Interpretation) Yes, page 17, and this is a

confidential document, as decided by the Chamber at the request of the
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Prosecution. This is the transcript of the medical forensic examination
between 287 and Dr. Baccard.

COURT OFFICER: (Interpretation) Excuse me, I will ask you for
the number one more time. The ERN number, does it Finish in 03847

MR. DUTERTRE: (Interpretation) Yes, but 1 will check that for
you.

Yes, that is correct. Having said that, because this was under
Rule 77 it wasn"t in the system.

(Trial Chamber and Court Officer confer)

PRESIDING JUDGE COTTE: (Interpretation) Court Officer was
saying that this was an R77 document, indeed.

Mr. Prosecutor, what does this page actually have, this page 17
under R77? Can you please tell us what is on the page 17 so that we can
see why the reference to page 17 is actually going to be useful iIn us
moving on.

MR. DUTERTRE: (Interpretation) Yes, | can do that, your Honour.
The document was confidential, but would you like to make this quotation
in open session?

PRESIDING JUDGE COTTE: (Interpretation) 1 don"t think there's
any danger in that. You may go ahead.

MR. DUTERTRE: (Interpretation) So | am reading page 17 of this
document, 1039-0384, lines 575 to 577.

PRESIDING JUDGE COTTE: (Interpretation) Please tell us which
document this iIs. You said it was a transcript of the recording of the

medical examination between 287 and Dr. Baccard. Please tell us again,
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1 what is the exact title of this document so we know what page 17 is

2 about.

3 MR. DUTERTRE: (Interpretation) When Dr. Baccard examined

4 Witness 287, the medical examination was recorded thoroughly, and this

5 was transcribed and disclosed to the Defence. It is on the basis of this
6 medical examination that Dr. Baccard then created his forensic report.

7 Naturally, this was disclosed to the Defence for the preparation.

8 This interview took place on the date that figures in the report
9 itself. 1 can lead lines 575 to 577.

10 And here we are looking at the translation into French by the

11 interpreter of the words spoken by the examinee, and 1 quote:

12 "Well ... they ... because it was a Friday, they said to me ...
13 they ... that 1 needed to get ready because Saturday 1 would be operated
14 on because they had noticed that there was a cartridge in my knee."

15 And this explanation comes some 20 lines after the place where
16 the person said that an X-ray had been taken. So it"s not explicit in
17 the text that the cartridge was visible in the X-ray, but there is an

18 explanation that an X-ray had to be -- had to be made and that the

19 operation was necessary because a cartridge had been located. So that"s
20 what It reads.
21 PRESIDING JUDGE COTTE: (Interpretation) Go ahead, Kilenda.
22 MR. KILENDA: (Interpretation) Even though 1"m not an expert in
23 medicine, 1 do know that an X-ray is conducted for the purposes of a
24 diagnosis and also with a therapeutic purpose. So the objective of the
25 X-ray is to locate the presence of a bullet and then go ahead to remove
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1 that bullet. But the transcript that we are talking about stipulates

2 that an X-ray had been taken, after which a bullet had been located in

3 the knee and that is why the surgical procedure had been necessary. So
4 the presence of a bullet in the knee does not -- is not proven in the

5 transcript.

6 We need the X-ray that would have enabled the surgeon to locate

7 the bullet. So in order to move on, and I do think we®ve made some

8 progress already, 1 think we need to see this 2003 X-ray. And since we

9 have Dr. Baccard here, he would be able to look at that and tell us

10 whether this was the case. Now if the Prosecution is In possession of

11 this X-ray, can we please see it; if he doesn"t have it, let him just say
12 so and so that we will move on. Thank you very much.

13 MR. DUTERTRE: (Interpretation) Your Honour, if I may say

14 something.

15 PRESIDING JUDGE COTTE: (Interpretation) Please go ahead.

16 MR. DUTERTRE: (Interpretation) 1 think we need to be very

17 precise about what the witness has said in this transcript. It is said
18 that the surgeon had reported the presence of a cartridge in the knee and
19 she herself, in the passage that 1 just quoted, does not mention an
20 X-ray. Having said this, naturally we have no objection to the X-rays on
21 pages 21 and 22 be brought to the hearing if the Defence so wishes, if
22 they would like to hear Dr. Baccard®s opinion thereon.
23 And one final point of clarification, if I may, the 2008 X-ray
24 has the ERN number DRC-0TP-1029-0253. It is on the list of incriminating
25 evidence, your Honour.
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1 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

2 Mr. Prosecutor.

3 Then, at this point in proceedings, we have the declarations of
4 Witness 287, who is not a doctor, who is the victim of a knee iInjury and
5 she can only tell us what she knows as a non-expert. We have a medical

6 forensic expert from Dr. Baccard, who is a witness here before us, who

7 concluded the following. The scar of Witness 287 on the right knee is

8 compatible with a surgical procedure which may have been motivated by a

9 wound caused by a projectile from a fire-arm. The witness says that

10 scientifically he cannot say any more.

11 In the annex to the report, this forensic report, we have the

12 X-rays which, according to the witness, had been taken after the medical
13 examination even though he was not able to take part in person. The

14 quality is very mediocre, which means that he is not able to make any

15 firm conclusions. In fact, we do not have the X-rays taken, if they ever
16 existed, and we could imagine that they at one point did exist because

17 normally a surgical procedure would only go ahead on the basis of a prior
18 X-ray so that the necessity of the operation would be sure, but we do not
19 have possession of the X-ray taken prior to the 2003 surgical operation.
20 Mr. Prosecutor, if it is possible for the Prosecution to obtain
21 the X-rays by contacting the hospital where the operation took place, we
22 would be very grateful if you could tell us. It may be possible to ask
23 our witness to come back and look at these X-rays, if that"s possible.
24 So Counsel Kilenda, on the one hand, and Mr. Hooper, on the other hand,
25 will both continue with their cross-examination on Witness 287 with all
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1 the goodwill of a witness who can only give us information based on the
2 material In our possession.

3 Yes, | will come back to you, Mr. Hooper.

4 And 1 suggest then that we continue with the other two witnesses
5 in the meantime.

6 Mr. Prosecutor, you have the floor.

7 MR. DUTERTRE: (Interpretation) Thank you, your Honour. 1 think
8 that we need to be clear also vis-a-vis our witness. The information

9 that we have is that the two X-rays in the appendix were contemporary

10 with the 2003 surgical intervention.

11 PRESIDING JUDGE COTTE: (Interpretation) Well, this is very

12 worrying because the witness says that they are not from 2003, but are
13 rather just after his medical examination in 2008, so five years will

14 have gone by between the two. From -- the examination was on 20th of

15 November, 2008.

16 MR. HOOPER: There"s obviously been some degree of confusion

17 here, but all the material that 1"ve seen here clearly shows that an

18 X-ray was produced by the witness, as she herself has said; that fact is
19 acknowledged by the Prosecution interview of the 6th of October, 2008.
20 That"s well before Dr. Baccard comes into this picture. Line 1437, and
21 she says she"s lost one of these X-rays -- there were two X-rays taken,
22 she says, back in 2003.

23 "And at some point," the question goes, "you lost one of them and
24 you only kept one, as far as you remember?

25 "Yes."
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1 And at line 1437, the interviewing investigator puts this as a

2 positive fact:

3 Do you remember that a few months ago, on the 12th of July,

4 2008, you met two of our colleagues?

5 "Yes.

6 "And you gave them one X-ray."

7 So there®s an X-ray coming into the possession of the Prosecution

8 investigator. The metadata on Ringtail, 1™"m assisted by Ms. Menegon,

9 shows that for DRC-0TP-1020-0575, the metadata shows that it was produced
10 custody of material in evidence and it says 18th of July, 2008. 18th of
11 July, 2008, is the first date. That"s clearly well before Dr. Baccard or
12 any X-rays are taken. So it"s -- it can"t possibly be the X-ray taken on
13 that material entered by the Prosecutor as a result of X-rays taken for
14 Dr. Baccard®s purposes. And it reads:

15 "From: Proche de DRC-OTP-P-0287,'" and then there"s a trail. And
16 it goes -- it names a person, whose name I don"t know, and then it goes
17 to Zanetta who"s one of the investigators closely involved with that

18 witness.

19 (Defence counsel confer)

20 MR. HOOPER: Yes, and it"s pointed out to me that there®"s another
21 reference and this one is DRC-0TP-1020-0459, that"s described as again

22 being produced on the 12th of July, 2008, at the same time as the

23 reference to the X-ray, and it relates to a physical item linked to

24 Witness 287. And it then names 287 and it traces again the custody of
25 that material.

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



|CC-01/04-01/07-T-132-Red-ENG WT 22-04-2010 20/85RM T

Witness: Eric Baccard (Resumed) (Open Session) Page 20
Evidentiary Matters

1 So what seems to have happened, at least on what appears on the
2 screens and what one deduces from the positive assertions made by that

3 investigator in October of 2008 in an interview with Witness 287, is that
4 there existed two X-rays, that she -- or rather, a relative of 287

5 provided to the Prosecution investigators. And that exists somewhere.

6 It"s in the custody of the Prosecution, and the witness has said in her
7 evidence yesterday that the X-ray show the bullet. So it"s essential

8 that the Prosecutor search their records and produce this X-ray. And

9 I —- there"s obviously been a mishap here, but Dr. Baccard has never had
10 the advantage of seeing that -- what must be the best evidence of the

11 nature of the injury. That"s my ...

12 MR. FOFE: (Interpretation) Sorry, sorry, excuse me. Your

13 Honour, just to complete what Mr. Hooper was saying, and that way the

14 Prosecution would be able to answer.

15 PRESIDING JUDGE COTTE: (Interpretation) Yes, but please

16 everybody speak slowly because 1"ve been told for some time now that we
17 are speaking too fast. So please, let us take our time, which will also
18 enable us to speak very calmly.

19 We listen to you, Counsel Kilenda (as interpreted).
20 MR. FOFE: (Interpretation) Thank you, your Honour. Yes, just
21 to add to what my learned friend Mr. Hooper was saying, | would submit
22 the following, upon reserve of verification because | don"t have the
23 exact reference on the top of my head, but I would recall that yesterday
24 287 was asked questions by me about these X-rays and | recall that the
25 witness stated that she had handed this X-ray to the Prosecution. |1
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1 checked yesterday"s -- 1"m going to check the transcript of yesterday,

2 and if this is correct, then I will come back to you with the exact

3 reference. Thank you.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Over to the
5 Prosecution, but before you take the floor, sir, the Court tends to feel
6 that the X-ray was taken prior to the operation. And just as with

7 Professor Fofe and Mr. Hooper, we heard her talk about an X-ray. This is
8 perfectly clear in what the -- whether this was absolutely clear in

9 Witness 287"s statement needs to be checked. We need to make sure

10 whether these X-rays exist; and if they do exist, then the Prosecution

11 would need to produce them so that we can all use them, and so that the
12 witness will be able to answer or to discuss these X-rays, that he did

13 not know he was going to have to discuss them.

14 So, Prosecutor, this is a very simple question: Where are these
15 X-rays? If they were handed to the Prosecution, it is Important that

16 they are produced, and it would be vital that this happen today because
17 we are all around the table today and the witness is here who is able to
18 make a statement on them. If it"s not possible to locate them today,

19 then we would need to resume a hearing with Dr. Baccard once they are

20 produced. But it would be infinitely preferable for them to appear today
21 or, at the worst, tomorrow morning, so that we can Ffinish the

22 cross-examination and testimony of Dr. Baccard.

23 So, please, Mr. Prosecutor, can you tell us where are these

24 X-rays? Are they with the Registry? Are we able to get our hands on

25 them, so that we can proceed usefully? Depending on your answer, we will

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



ICC-01/04-01/07-T-132-Red-ENG WT 22-04-2010 22/85RM T

Witness: Eric Baccard (Resumed) (Open Session) Page 22
Evidentiary Matters

1 see whether we need to move on to the other victims in question and

2 reserve the questions relating to 287 for a later moment. Thank you.

3 MR. DUTERTRE: (Interpretation) Your Honour, could we have a

4 brief pause so that we make a thorough update? |1 don"t think this will

5 take a lot of time.

6 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, can we ask
7 Counsel Kilenda to continue his cross-examination concerning the other

8 two witnesses with this -- the other two victims with this witness,

9 because 1 don"t want to lose any further time on this, and that way you
10 and your team could go ahead and look at the information you need in

11 order to produce this evidence. But I don"t want to spend so much

12 courtroom time looking at these background issues.

13 So | think that the members of the office would be able to try to
14 clarify the situation, and Professor Kilenda -- Counsel Kilenda would be
15 able to move on with Witnesses 132 and 249. I"m not sure in which order
16 he wants to do that.

17 MR. DUTERTRE: (Interpretation) Yes, Mr. President.

18 PRESIDING JUDGE COTTE: (Interpretation) If you need just three
19 minutes to give directives to your collaborators, you can do so; but
20 otherwise, let us proceed.
21 MR. DUTERTRE: (Interpretation) What | can say very briefly is
22 that the two X-rays, annexed X-rays, that are contemporaneous to the
23 surgical procedure, but 1 think those are indeed the X-rays. No evidence
24 was lost or undisclosed. These are pages 21 and 22, but I will come back
25 to that to be more specific and comprehensive.
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1 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, we do

2 not want to give priority to one or the other of the parties. We want to
3 be fair, but you have to cross-check whether those X-rays are there, to

4 make it possible to know whether there was a bullet or not. So take the
5 time to check, and we have been told that the two X-rays annexed to the

6 document are not -- were not taken around the time of the surgery but did
7 to the time of his own forensic report in November 2008. So these are

8 two different points of view. So you have to take the time to check that
9 there are no other X-rays than the ones that have been annexed to that

10 report. So we really need things to be clear.

11 Mr. Kilenda, you can proceed to the next two chapters.

12 Mr. Witness, we are really sorry for those interruptions.

13 MR. KILENDA: (Interpretation) Thank you, Mr. President.

14 Q. We will move to Witness 132. She is supposed to have been hit by
15 a bullet on the shoulder. You examined him on the 19th of November,

16 2008. When we read her traumatic story, the bullet did not lodge in the
17 shoulder. 1Is that correct?

18 A. Yes.

19 Q. Thanks. 1"m referring to document DRC-0TP-1033-0025, paragraphs
20 56 and 57, page 4. And I quote:
21 "According to the forensic examination, the scar of the withess
22 is consistent with a bullet wound, but can also be due to a sharp or bent
23 instrument or device."
24 What do you mean by that, Mr. Witness?
25 A I believe that the report is sufficiently clear. The question
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1 that was put in the expertise mission or mandate is whether the wounds

2 are compatible or consistent with an injury by bullet, and the answer is
3 yes. And the examination took place after the scarring process. Even

4 though those other hypotheses sound less plausible, there are other

5 possible aetiologies that -- such as those that you have mentioned,

6 including an instrument that is sharp.

7 Q. Thank you. Can you date that injury?

8 Al No. My answer is similar as that of yesterday regarding the time
9 of the scarring process. The only thing that can be said is that that
10 wound dates to more than two or three years. There are variations

11 according to individual when it comes to the scarring process.

12 (Defence counsel confer)

13 MR. KILENDA: (Interpretation)

14 Q. Thank you, Mr. Witness. We have concluded with Witness 132, and
15 I1"m going to go directly to Witness 249, whose name I will not mention.
16 The history of trauma of this person indicates that she was hit by a

17 bullet in the left leg while she was fleeing and running; is that

18 correct?

19 A Yes, that is correct.

20 Q. Thank you. Did you investigate the medical situation of that

21 witness?

22 A Which time-frame are you referring to?

23 Q. That is before your examination.

24 A Are you talking about medical history?

25 Q. Yes.
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1 A. Yes, of course that was done. That is the normal methodology.

2 Q. Yes. Thank you, Doctor. You say that the transfer sheet, that

3 is document DRC-0TP-1028-0099, that is for that witness, was disclosed to
4 you by the Prosecutor; is that correct?

5 A Yes, that is correct.

6 Q. Did the Prosecutor tell you where the transfer document came

7 from?

8 A No.

9 Q. So you do not know how the Prosecutor obtained that?

10 A No, Counsel. As | explained yesterday, there is a certain

11 compartmentalisation which affects the independence of scientific

12 experts. That document was not disclosed to me by the Prosecutor.

13 Q. Thank you, Doctor. That sheet is dated 31st of March, 2003, and
14 it helped you in the preparation of that report; is that correct?

15 A Yes. It is different from the other materials. And even if it
16 is not contemporaneous with the events, it was prepared immediately after
17 the events, and it contains medical data which is important for the

18 understanding of the medical history of that person.

19 Q. Thank you, Witness, but that form is not signed. Is this the

20 usual practice in medical -- in the medical domain?

21 A I believe it is difficult to base your assessment on the

22 standards that one could have in European or North American countries.

23 It is also much more difficult to require the same standards when you"re
24 dealing with a country in a war situation. So let me just say that it is
25 not absolutely shocking to me that the document is not signed. There is
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1 a name that is mentioned there.

2 JUDGE DIARRA: (Interpretation) Mr. President, with your leave,
3 I thank Dr. Baccard for having been complacent enough to not refer

4 directly to underdeveloped countries.

5 PRESIDING JUDGE COTTE: (Interpretation) Dr. Baccard expressed

6 himself with a lot of caution, but he referred to distressed countries in
7 which the standards cannot be complied with very easily.

8 MR. DUTERTRE: (Interpretation) Thank you, President. One

9 observation, and maybe we can project the document on the screen, but in
10 the seal or stamp it seems that there are certain initials or a signature
11 somewhere. Maybe a bit to the side of the stamp. Maybe projecting the
12 document would be useful.

13 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

14 Mr. Prosecutor.

15 Maybe we should project the document or each party should refer
16 to paragraph -- or, rather, page 21 of the medical report. We have the
17 transfer sheet, and after Bunia we have a stamp. Then there is a cross
18 at the centre of the stamp, and it looks to me like there is an initial
19 or a signature next to that cross. |If you want it to be projected on the
20 screen, that is fine, but we have the possibility of looking at it on the
21 document itself. It seems like there is what appears to be a signature
22 there. Thank you, Mr. Prosecutor. It is indeed not very clear, but
23 there is something that has been placed on the stamp.
24 THE WITNESS: (Interpretation) Mr. President, what 1 wanted to
25 say is that the identity of the person who prepared this document is not
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known as -- and is not clearly indicated, but on the other hand, the
nature of the terms used indicate that the person is from the medical
domain. There are terms and procedures that are used in the document
that are also used in my country. So I wouldn®"t even begin to wonder
whether this document is a false document or not. It seems to me to be
quite authentic.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. 1 believe
that Mr. Kilenda has been satisfied.

MR. KILENDA: (Interpretation) Thank you. 1 have a small
request. Can we draw the curtain from behind the witness.

PRESIDING JUDGE COTTE: (Interpretation) Yes, of course. Since
we no longer have anything that can be projected, we can draw that
curtain.

MR. KILENDA: (Interpretation) There is another request that 1
would like to make to the witness.

Q. Please speak slowly and observe a pause between the questions and
the answers.

MR. KILENDA: (Interpretation) Thank you, Mr. President.

Q. Thank you, Witness. When you look at that transfer sheet, it is
indicated that there is an injury to the right calf and the witness says
it was the left. So why do you think it is an error?

A The fact is that there is no scar on the right side that
corresponds to the wound and treatment described in that report.
Secondly, the interview with the victim herself which she gave me when

that document was not even there, so there was an amnesia and this is
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what made me to make that statement. The additional thing that 1 could
add is, as | indicated in the report, this type of error is not unusual,
and 1 have frequently stumbled on mistakes that are less serious than
those that have been widely reported in newspapers in the case of surgery
and so on and so forth. So it is true that this is something that is not
unusual, when there is a mistake made regarding the particular side
affected, especially if those sides are represented by a letter such

as D.

Q. Thank you, Witness. Would it be indiscreet on my part to seek to
know why that transfer was necessary?

A I do not have any particular explanation, given that 1"m not
familiar with the local medical structures. |1 believe that the condition
of the victim might have corresponded to the available treatment in the
other medical institution. Maybe it was better placed to carry out the
surgery, and the follow-up of this type of intervention could be better
in that other medical structure. So the state of the witness might have
required a different type of care, but those are only hypotheses on my
part. Only someone who is very familiar with those different structures
can give you an accurate answer.

Q. Thank you, Witness. According to you, what should be indicated
in a transfer form?

A What is really necessary should include the identity of the
patient so that there should be no error; secondly, there should be
medical information which should be brief and in a summary form and deal

with areas that could cause problems. For example, If there are
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1 allergies or if there is diabetes that could affect treatment, then there
2 should be the reasons for the initial admission. That is the injury that
3 Justified admission in the initial medical structure, the treatment that
4 was provided, as well as the condition of the patient at the time of

5 discharge. Those indications could be more or less elaborate depending

6 on the time available to the doctors and depending on what is necessary

7 for the continued treatment of the patient.

8 Secondly, it is possible to have an interview in addition to the
9 transfer sheet. For example, a telephone call to find out whether there
10 is space in the new medical structure sought, as well as information

11 about the condition of the patient. But the information can be in a

12 summarised form.

13 Q. Thank you very much, Doctor. On page 13 of your report you

14 indicate that the surgical debridements altered the appearance of the

15 initial wound. What do you mean by that?

16 A I1"m talking about excision of debridement in the French meaning
17 because it is different with the Anglo-Saxons. In this case, the surgeon
18 had to widen the wound in order to explore it better and to identify the
19 anatomical parts that were affected by the projectile and actually carry
20 out the detection and removal of the dead tissues, so as to promote the
21 scarring process and avoid infection. So in summary, it is a surgery to
22 cleanse the wound.

23 Q. Thank you very much, Witness.

24 MR. KILENDA: (Interpretation) Mr. President, with your leave,
25 can we bring up document EVD-OTP-0056, which is a confidential document.
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PRESIDING JUDGE COTTE: (Interpretation) Madam Court Officer,
can you project that document on the screen. If it is confidential and
if it can appear on the screen of the witness, maybe we should draw down
the curtain behind him for the time being. Thank you.

COURT OFFICER: (Interpretation) Mr. Kilenda, which page of the
document do you want to be projected?

(Defence counsel confer)

MR. KILENDA: (Interpretation) Page 7.

COURT OFFICER: (Interpretation) In order to see the document
please press the "PC 1" button next to your computer.

MR. KILENDA: (Microphone not activated)

THE INTERPRETER: Counsel®s microphone is not on.

MR. KILENDA: (Interpretation)

Q. You can see the photograph?
A Yes, indeed.

MR. KILENDA: (Interpretation) Can the Court Officer move to
page 8 of the same document.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.

MR. KILENDA: (Interpretation)

Q. Can you see that photograph, Doctor?

A. Yes.

Q. Thank you. Does this scar represent the entry wound or the exit
wound?

A It is a scar and it is Impossible to tell whether this is an

entry or exit wound. In fact, there is no exit wound. The hypothesis
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1 that | proposed regarding what was written in the transfer sheet, that

2 is, that it is a bullet wound that crosses through without staying in the
3 body, led me to understand that it was either a tangential shot or a shot
4 that caused a certain wound, that is, a tunnelling of the superficial

5 part of the skin. And in this case, during the surgery there could be an
6 opening that brings together both the exit and the entry wounds. But

7 this is simply a hypothesis which took place a long time after the

8 events, after the surgery, and we cannot be any clearer when it comes to
9 the analysis of that scar.

10 The only element that is striking is the depressed nature of this
11 scar. Because in forensic medicine, such a depressed scar is something
12 that is usual when it comes to bullet wounds. And you will remember my
13 small presentation of yesterday, so this is what | can say about that

14 scar.

15 Q. Thank you, Doctor.

16 MR. KILENDA: (Interpretation) Mr. President, can the curtain be
17 pulled back up and the pictures withdrawn from the screen.

18 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.
19 MR. KILENDA: (Interpretation) Thank you, Mr. President.

20 Thank you, Court Officer.

21 Q. Thank you, Doctor. Now, during the medical examination of the

22 witness in question, or rather, during the examination of the witness,

23 one of the members of the OTP indicated, line 39 of document

24 DRC-0TP-1041-0293, indicated the following, and I"m referring to the

25 medical examination of Witness 132, not 142. The member of the OTP told
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that witness as follows:

"1 was also given information regarding what happened in the --
what happens in the ICC."

Can you tell us about that information?

A No, Counsel, but this was before the expert study, If I remember
correctly. That person who was present carried out an update -- or
rather, updated the situation of the witness, and | admit that we had
material difficulties to resolve regarding power outages, setting up the
scales, and it had to be in a neutral area for the security of the
witness. So I did not pay particular attention to that part of the
interview which was not medical in nature.

Q. Thank you very much, Doctor. 1 would like to thank you for all
the answers that you have given to the questions put to you by the
Defence of Mathieu Ngudjolo.

MR. KILENDA: (Interpretation) 1°d also like to thank the Bench
and ask the President whether the Defence of Mr. Ngudjolo still has the
right to come back and put further questions to Dr. Baccard after the
X-ray would have been found.

PRESIDING JUDGE COTTE: (Interpretation) We will immediately ask
the Prosecutor whether he has any additional information or whether he
will bring us that information after the morning break.

MR. DUTERTRE: (Interpretation) Thank you, Mr. President. The
current verification -- the verification is taking place, but the
position of the OTP is still that the X-rays in annex are the X-rays of

2003. The X-ray was also taken in 2008 and 1 gave the references for
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1 that one. The information is available, it is present, and | hope that
2 after the morning break we will be able to have the original X-rays if

3 they are not in the vault of the Registry.

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

5 Mr. Kilenda, at 11.30, if there is any further information, you
6 will have the possibility of questioning the witness once again after

7 Mr. Hooper would have concluded his cross-examination. However, we have
8 one hour to do the cross-checking. We will like to draw your attention
9 to the fact that we have two contradictory points of view here. As far
10 as you"re concerned, the two X-rays that are here - and we have only the
11 copies but we can have originals - you believe that these are X-rays from
12 2003. But for the witness, these are X-rays performed in 2008. But

13 whatever the date of those X-rays, even though this iIs important, these
14 are of a poor technical quality. That does not make it possible for the
15 witness, unless he makes much greater efforts to carry out a precise

16 analysis.

17 So that is where we are at now, and upon resumption of our

18 hearing at 11.30, you can give us additional information.

19 Mr. Hooper, you were kind enough to accept to carry out the
20 cross-examination of Witness 418 in lieu of Mr. 0"Shea, and we thank you
21 very much for that because you did not initially prepare that
22 cross-examination and this must have added to your burden of work. We
23 thank you very much. You will decide on how to proceed. If you also
24 decided to go witness by witness, maybe you can start with 247 (as
25 interpreted) or even the others. You will decide depending on the
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1 information that the Prosecutor will give us at 11.30.

2 Please, you can proceed.

3 MR. HOOPER: 1"m more than happy to start now and deal with all
4 the three witnesses, and | should think 1°1l be concluded before 11.00.
5 Questioned by Mr. Hooper: (Continued)

6 Q. Dr. Baccard, 1"m picking up the reins of our discussions with

7 you. Listening to you and reading your very helpful reports, we"re

8 concerned with the cause of these three injuries. And it would be fair
9 to say | don"t know what caused those injuries, and I think it would be
10 fair to say you don"t either; is that right?

11 A That is correct, Counsel, to the extent that 1 don"t know with
12 certainty. The question that I was asked was whether this clinical

13 considerations were compatible with an origin from a fire-arm, and 1

14 spoke about that, replying that, yes, with regards to the two first

15 witnesses; yes, with regards to a surgical intervention in relation to a
16 bullet wound for the third one. But in the discussions, as |

17 highlighted, not yesterday but on the previous occasions, | clearly

18 stated that other hypotheses could come into consideration.

19 Q. Yes, indeed. |If we look at any one of your reports, let"s take,
20 for example, the report of 287.
21 MR. HOOPER: And if we can have that particular page brought up.
22 Q. That"s the document 1033-0002. And if you have it to hand there,
23 please turn to the fourth page, which is 1033-0005. And if that -- 1
24 think we probably have hard copies, and if we are working from hard
25 copies that would be perhaps much easier. 1 don"t ask for it to be on
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1 the screen. We have it in front of us. And we can see there that the

2 question that was put to you -- and would it be fair to say that as an

3 expert coming to review a particular situation and give an expert

4 opinion, your report is very much delineated by the question that is set;
5 would that be fair?

6 A The question that | was asked is precise. 1"m not the source of
7 this question --

8 Q. (Previous translation continues) ... the question. What I™m

9 suggesting and asking you is, is it right that your report necessarily
10 becomes framed in the context of the question that you"re asked?

11 A Not certainly in the conclusions. In the chapter on conclusions,
12 as | explained during the first day, | have to answer the question or

13 questions which are asked in the expert mission. However, medically and
14 forensically, 1 have to observe a certain methodology, and particularly
15 in the discussion chapter, 1 am obliged to address all the hypotheses and
16 to clearly put the limitations of the examination there.

17 Q. But your conclusion is clearly framed in the context of the

18 question that you"ve been asked; is that right?

19 A My conclusion is an answer to the question of the mission and it
20 can be no different to that. The expert has to reply to the question of
21 the person who asked.
22 Q. Exactly. And if we look at paragraph 3 of the introduction, we
23 can see that the question that was set to you, which is helpfully in
24 English for me. 171l just read it out. We"ve met it before but 1°11
25 read it out. The question that was put to you by the Prosecution in
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1 respect of these -- each of these injuries was this:

2 "The three witnesses indicate iIn their respective statements to
3 have suffered gun-shot wounds during the Bogoro attack of the

4 24th of February, 2003. The trial team would like to know if their

5 respective wounds are consistent with someone being hit by a bullet.”

6 And that"s the question that was set you. Now, coming, as you

7 did, to this examination, don"t you agree it would have been better or

8 fairer if the question put to you had been this: What are the possible
9 causes of these wounds?

10 A It is not up to me to give an assessment with regards to the way
11 in which the questions are asked of me. |1 can, however, indicate to you
12 that in my practice as a forensic expert in France, the magistrate,

13 particularly the examining magistrate, very often ask us if what we have
14 noted is compatible with the statement of the person who is being

15 examined. So the judge goes well beyond that. Having said that, once
16 again, where it concerns the report, the expert has to give the person
17 who mandated the expert all the information, making it possible to

18 interpret in accordance with the context of the dossier because the

19 expert only knows a small part of the dossier. |Its role -- his role is
20 to provide a technical knowledge, but he is not to substitute the person
21 who provides him with that mandate. At the end of the report he has to
22 answer the question which is asked of him. That is an obligation, an

23 expert obligation.

24 Q. Yes. But I suggest that if that more open question, What are the
25 possible causes of these wounds, had been the question asked of you, then
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1 though your steps would have been very similar, as you"ve clearly

2 indicated they would have been, your conclusions would necessarily have
3 been more open; isn"t that right?

4 A Once again, Counsel, I don"t feel that I"m able to discuss such
5 questions. 1°m there to speak about the answers made in terms of the

6 questions that 1 was asked, but I think that this question should be

7 addressed to the person or the organisation that put this question to me.
8 1 think whatever the case, in my report you will find the elements of an
9 answer to the question as you yourself have framed it.

10 Q. One can but one has to search for it; that"s my concern.

11 IT we take the witnhesses one by one. 287, we understand that

12 there is an X-ray that might be quite conclusive of the point, but 1 ask
13 you questions now obviously not in the light of that X-ray because I

14 haven®t seen it any more than you have. But it appears to exist and

15 we"ve sent a -- 1 hope a helpful e-mail to the Prosecution, indicating
16 the three X-rays that are actually mentioned in their own Ringtail system
17 and ask for each one of those to be produced.

18 Now, Witness 287, you didn"t have access to her statements at

19 all. I"m a little unclear as to who provided you with the information
20 that she was under a bed and shot at and such-like. Is that something
21 that 287 told you or was it something that the investigator summarised
22 for you? Just briefly, please.

23 A Yes, certainly. 1 can give you clarification, namely that it was
24 the statements of the witness, of the person that I examined, and you

25 should find a trace of that in the transcript of the recording of the
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1 examination.

2 Q. And so, so we"re clear for each of these witnhesses, where we have
3 an account of events, it"s an account as told to you by that particular

4 witness; is that right?

5 A That is absolutely correct, yes. And that is made clear in the

6 report. The statement of the person that | examined, these are put in

7 the conditional tense in French and that"s exactly to show that.

8 Q. I never -- 1 always had difficulty with the conditional, so

9 forgive me if it wasn"t clear from the grammatical context of your

10 report, which as you know is in French and my French is, 1"m afraid,

11 limited, | regret to say.

12 Now, clearly Witness 287 is injured. You have the -- a difficult
13 task of coming to those scars and attempting to explain

14 them - what? - six years after the event and after a surgical

15 intervention and you"ve made that clear in your report. And am I right
16 in summarising what you say as this, that the scars that you saw are

17 surgical scars which could have been part or resulted from treatment for
18 gun-shot wound. Is that a fair summary of your finding?

19 A. Yes.

20 Q. And would i1t be fair to say that -- and that can"t be denied,

21 obviously. And would it be fair to say that an interpretation of that

22 injury will depend more on evidence of gun-shot than on any positive

23 opinion of the scars in that case?

24 A What is certain is that if 1°d had access to medical documents at
25 the time with regards to the facts, medical certificates, letters, notes
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1 with regard -- from the hospital, operating notes, or X-rays, which show
2 projectiles or injuries, anatomical injuries which are visible on X-rays,
3 then I would have been to speak about this in a much clearer way as to

4 the origin of the injury having given rise to a medical intervention.

5 My conclusions are very clear, 1 think. The scar which 287 had

6 in the right knee is compatible with a surgical intervention itself could
7 have been caused, among other reasons, by a projectile from a fire-arm.

8 I think it"s difficult to be more measured and prudent and objective than
9 that.

10 Q. And may 1 say, that clearly can"t be denied. But for us lay

11 people, 1 suppose in respect of each of these wounds, what perhaps leads
12 to some degree of concern is, for example, with this particular witness,
13 her belief - and it"s no more than that - that she may have been shot at
14 very close range by a -- what"s been described as a weapon of war. We

15 don"t know what that was. But, for example, an AK-47, you"re a ballistic
16 expert, an AK-47 fires, | understand, an 8-gram projectile at almost

17 twice the speed of sound and has huge force.

18 So for a lay person, perhaps there"s a measure of puzzlement that
19 being hit at close range by such a projectile doesn"t destroy the knee,
20 for example. 1 think you can probably well appreciate that that®s --

21 that"s perhaps a puzzle for several people in this courtroom. Now, in

22 your explanation, as 1 understand it, you, in support of your hypothesis
23 that it could have been caused by a bullet, you seem to state, well, this
24 could have been a spent bullet or perhaps a ricochet. Am I right -- or a
25 fragmented bullet. Am I right in thinking that that"s the way that your
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1 hypothesis is created to fit this particular injury?

2 A I think there are several parts to your question. Firstly, I

3 didn"t find in the statement of the injured person information which

4 would allow me to say that it was a shot which was made -- 1 think the

5 term that you used was at close range. The person indicated that she was
6 under a bed with her children and that she was hit by a shot, a

7 projectile, from a fire-arm. Nothing would say that this shot with the

8 person shooting going down and making a direct shot. The gesture -- here
9 we"re still in hypotheses here. The most simple thing is to shoot in a
10 standing position, and at that time if the victim®"s under a bed, you“re
11 right to think that it has gone through another structure before the

12 projectile hits the knee. This is a pure hypothesis here and I™m

13 providing it as a hypothesis and absolutely not as a forensic certainty.
14 But good sense makes me think of this hypothesis.

15 Having said that, 1 have not taken into account this type of

16 criteria. | am based on clinical examination data as well as the history
17 of the injury, the post-traumatic history given by the injured person. 1
18 said I didn"t find a discordant element which would make me doubt the

19 narrative of the facts as given. 1 didn"t find an element which would

20 make it possible for me to say that this person is telling me things that
21 would seem unlikely or given the medical facts or given their clinical

22 examination.

23 Q. Indeed. And so we come back to the point I made a moment ago,

24 that i1t being caused by a gun-shot is --

25 PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, would
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1 you allow me an interruption just to ask the witness to please make clear
2 to us, is this what we understand by a shot at close range? Forensically
3 speaking and ballistically, when we understand -- when does it constitute
4 close range? When do you distinguish that?

5 THE WITNESS: (Interpretation) You distinguish a shot in

6 accordance with the distance from which the mouth of the arm is with

7 regards to the target. And principally in ballistics, and particularly

8 in wound ballistics, you distinguish two types of shots. You have shots
9 which are made at close range, and that"s when it"s literally touching --
10 a touching shot which is cut -- when you have the mouth of the weapon

11 pressed against the skin of the victim. This is a touching shot.

12 Whereas a close-range shot is a shot which is made at a very short

13 distance, from 2 or 3 centimetres onwards. This is a shot which is

14 really very close, and the characteristics are going to be different in
15 these two shots because the residue of the shots are going to be present.
16 IT it"s put touching the person -- or at close range, sorry, because the
17 gases have the possibility -- the gases, which have powder in them, will
18 encrust themselves on to the skin; whereas if the weapons®s actually

19 touching, the gases go under the skin and this gives a particular look to
20 the wound.
21 Counsel Kilenda asked a question with regards to the different
22 characteristics of orifices of entry, and this is one of the factors
23 which will change the entry point.
24 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
25 Counsel Hooper, for having allowed me this intervention, but I do think
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1 it was important for us to have this distinction in mind.

2 MR. HOOPER: Indeed.

3 Q. And if I was to shoot you from here, a distance of - what? -

4 4 metres perhaps, or a bit further, with an AK-47, as a layman 1°d

5 consider 1°d shot you at close range. Would you consider you"d been shot
6 at close range?

7 A No, absolutely not, not at all.

8 Q. We"re not concerned, of course, with burn and residue here; we"re
9 concerned with the wound. And if I fired a shot from here to you with an
10 AK-47 at your knee, you"d expect quite devastating damage, wouldn®"t you?
11 A I don"t know at all, Counsel. | really don"t know that at all.
12 Because 1"m behind a desk with several different weights of wood or

13 thicknesses of wood, layer -- different layers. So the projectile could
14 pierce that, the projectile could also ricochet, and it could injure

15 somebody else. 1 can"t answer this type of question. There are a lot of
16 factors which have to be taken into account.

17 Q. Witness 249 - and we"ve seen the photograph of the left leg and
18 the cavity almost that"s there to be seen - and your conclusion is in

19 respect of that -- and translated into English:

20 "1 can"t eliminate the hypothesis of a wound caused by a

21 gun-shot."

22 And 1711 let you catch up with that. That"s Witness 249 and your
23 final conclusion in that:

24 (Interpretation) "Is compatible with a wound caused by a

25 projectile from a fire-arm.”
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1 (In English) And it would be fair to say that on a level of a

2 hierarchy of certainty, that"s in the basement, is it not, as it were,

3 that"s very low down in -- and very fairly expressed, it"s very low down
4 in the categories of expert opinion?

5 A What"s your question, Counsel?

6 Q. On the ranking of opinion, that"s low down in the hierarchy of

7 certainties?

8 Al There is no certainty. The conclusion is that the scar is

9 compatible with a wound from a fire-arm, compatible, page 14. Page 13
10 you will also find, in paragraph 32 and 33, the mention that other

11 mechanisms, wounding mechanisms are also possible to explain such a scar.
12 There is an incertainty linked to the delayed nature of the examination
13 and also to the surgical intervention. We formally cannot exclude, for
14 example, a cutting traumatism which has a mechanic or other origin. And
15 in paragraph 33, having expressed these reservations, no clinical

16 argument can eliminate the hypothesis of a scar caused by a bullet wound.
17 So it is difficult for me to be more precise than that. 1%ve

18 clearly stated the limitations of the clinical examination, it was done
19 late, there was a lack of documentation, paraclinical documentation, and
20 I am obliged to conclude with the information that is available to me and
21 which is clearly stated. Having said that, taking account the

22 limitations of it, 1 do come to the conclusion. |1 can turn it in all

23 senses but I would repeat every time the same thing.

24 Q. (Previous translation continues) ... last question --

25 PRESIDING JUDGE COTTE: (Interpretation) Counsel Hooper, we are
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1 unfortunately going to have to stop due to the recording mechanisms. Two
2 hours we have been together. The Court has retained that your words of

3 page 42 of the transcript, line 21, that you sent a message to the

4 Prosecutor, speaking about three X-rays in your Ringtail system.

5 Therefore, it is allowed to think that at 11.30 we should have these

6 three X-rays and the originals thereof, if possible, in order to present
7 them to the witness and to help Counsel Kilenda and Counsel Hooper

8 continue with their cross-examination as to the -- or the continuation

9 with the two of the injury of 287.

10 Prosecutor, we expect at 11.30 to have these exhibits iIn order to
11 be able to finish in the two coming hours the testimony of Witness 418.
12 Are we In agreement on that?

13 MR. DUTERTRE: (Interpretation) Yes, the Registry has these

14 documents.

15 PRESIDING JUDGE COTTE: (Interpretation) Everything®s good,

16 then. At the end of the hearing this morning we will exchange some words
17 at an administrative level to have reminders with regards to May and

18 order also to have precision with regards to the exact dates on which we
19 can hear Witness 249 and 132. However, we will now suspend this hearing.
20 We would like to apologise to the interpreters and court

21 reporters because it"s true that there was a very fast start of this

22 hearing, the way in we were speaking -- or at least in our exchanges

23 between us, the five-second rule was not always respected.

24 Registrar, please could you escort the witness outside the

25 courtroom. Once he has left, we will suspend.
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(The witness stands down)

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

The hearing is now suspended. We will be back at 11.30.

Recess taken at 11.02 a.m.

On resuming at 11.42 a.m.

COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) The Court is now in
session. Please be seated.

So, Court Officer, Usher, please bring in the witness. The
accused are with us, therefore we can continue.

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Witness, we are
resuming, then, for this second two-hour period.

Counsel Hooper, you had the floor at the time we broke. Would
you like to continue with the cross-examination as you envisaged before
we broke, or would you rather that the issue of the X-rays be resolved,
the X-rays concerning Witness 287? It"s over to you, Sir.

MR. HOOPER: 1°d like to continue, please.

PRESIDING JUDGE COTTE: (Interpretation) Very well. You have
the floor. Please continue, sir.

MR. HOOPER:

Q. We don"t know what weapon, if any, was involved in causing these
injuries, but I put a matter to you earlier this morning as an assertion
by me. And I"d just like to go back to it to see whether you"re in a

position as a ballistics expert to agree or disagree with this. And I™m
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1 going to take, as a weapon of war, an AK-47, which is a very noticeably
2 unfortunately common weapon and that we®ve met a number of times or had
3 described to us in terms of use, in this case on several occasions.

4 Now, are you in a position to be able to confirm that the AK-47
5 fires a 7.62- by 39-millimetre cartridge?

6 MR. DUTERTRE: (Interpretation) Objection from the Prosecution.
7 PRESIDING JUDGE COTTE: (Interpretation) 1 was waiting for the
8 end of the interpretation.

9 Speak, Mr. Prosecutor.

10 MR. DUTERTRE: (Interpretation) We have an objection about this
11 question. It"s true that Dr. Baccard has a qualification in ballistics,
12 but he®"s not a ballistics expert as such. That"s my first point. Second
13 point, as he has indicated, this wound is compatible with a wound from a
14 fire-arm but we do not know which kind of fire-arm was involved.

15 Therefore, this is a very speculative question and 1 do not see how the
16 response from the witness could contribute to the discussion at hand,

17 even if Dr. Baccard could give a very thorough answer about this point
18 which is not in his report and which he did not prepare.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
20 We have taken on board your comment, and as such we can say that indeed
21 he has criminal forensic and ballistics qualification and he has always
22 been able to say when he can or cannot answer the question. Therefore,
23 he will be able to say to Mr. Hooper whether or not he can answer the
24 question.
25 So over to you, Withess.
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THE WITNESS: (Interpretation) Your Honour, Counsel, as the
Prosecutor has just said, 1 am an expert in wound ballistics, which means
the part of ballistics that deals with terminal ballistics. In other
words, the science of the movement of the projectile within the target.

I am not an expert in weapons and munitions, which is to say the kind of
weapon that shot the projectile, and neither am | an expert in
intermediary ballistics, in other words, the behaviour of projectiles in
the air. Having said that, my knowledge of weapons and munitions --
knowledge of weapons and ballistics is useful to experts so as to be able
to determine how the projectile will interact with the tissues after the
terminal impact.

Mr. Hooper®s question is very clear. He"s asked for a very
specific response, and that is, the AK-47, as you said, is unfortunately
very common and notably in Africa - but not only in Africa but in other
areas of conflict - has a 7.62-calibre as the modern version which is the
AK-14 which can come with smaller calibres, which is 5.45. 1 don"t know
if this clarification is useful to you, but they are part of a deeper
understanding of knowledge. In wound ballistics we have to have this
kind of background knowledge of ballistics.

PRESIDING JUDGE COTTE: (Interpretation) Please continue,

Mr. Hooper.

Thank you, Witness.

MR. HOOPER:
Q. Are you able to confirm that the muzzle velocity of an AK-47 is
just over 700 metres a second? |Is that a figure that you -- do you know
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1 the muzzle velocity of such a weapon?

2 A Here we are entering a domain which is foreign to wound

3 ballistics, even though, as I said, we are dependent on certain knowledge
4 of weapons and munitions, but rather of a general nature. So I am not

5 able to confirm the exact number of metres per second. 1 know that

6 approximately it is around that speed, but having said that, there are

7 differences between the different munitions. And within the same batch

8 of munitions there can be differences of initial velocity that can be

9 measured through velocity barriers.

10 Q. And do you know its effective range approximately?

11 A The range is rather long, over 1 or sometimes 2 kilometres in

12 range. But here again differences can occur depending on meteorological
13 conditions, the wind velocity, the weapon itself, and whether or not

14 there is a mechanism attached to the end of the muzzle which might shield
15 against the firing light. All of these can vary the range.

16 Q. And can you confirm that even in the absence of YAW, Y-A-W, which
17 is a tumbling effect a bullet can sometimes assume, even in the absence
18 of YAW, a hit to the shoulder can produce significant lung haemorrhaging
19 attributed to stress wave transmission?

20 A No, Counsel. I think you are mixing up several notions which do
21 not correspond with the scientific notions to limit to my question.

22 There is no stress wave. Stress wave in medicine is a very specific

23 phenomenon, either the way that the organism reacts to an attack from

24 outside or the event that is responsible for what we call stress. That"s
25 my First point.
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1 My second point is that I think you may be referring to what we
2 call "lesions a distance,”™ or distance effect lesions. Yesterday I

3 explained the way that the projectile interacts with the body and comes
4 up with what we call the lesional profile, the permanent cavity which has
5 some tunnelling, and this produces a temporary cavity which has the --

6 and the shape of this tunnelling can depend on several factors.

7 Q. (Previous translation continues) ... what I -- obviously you

8 didn®t agree my proposition and I don"t think I need take up more time

9 dealing with that. 1 abandon that point.

10 Can I move to the Witness 132. You may recall that that witness
11 or that person received an injury to, 1 think, the right shoulder, and
12 you examined five or six years after the event the scarring. And as I
13 understand your report on that, 1 think your hypothesis is that it"s

14 compatible with a glancing blow, as it were, a fire-arm -- bullet just
15 clipping -- clipping the shoulder and carrying on. 1Is that right?

16 A Yes, that"s correct.

17 Q. And you state that there are other causes, as there are in all
18 these cases, other -- there could be other causes to explain how that

19 injury resulted; that"s right, isn"t it?
20 A Yes, that"s right.
21 Q. I notice when you dealt with Witness 287 you very Tairly
22 concluded at paragraph 6 of page 12, in your short conclusion there,
23 having reviewed the matter, you said that it was a scar that -- on the
24 knee -- on the right knee compatible with a surgical intervention itself
25 that could be motivated, among other causes, by a wound caused by a
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1 fire-arm. And we can see that there.

2 Now, if 1 turn to Witness 132 and your conclusion there, the

3 words - excuse me one moment - in French (interpretation) "Among other

4 aetiologies,” (In English) is not present in your conclusion. But would
5 you agree that perhaps fairly it should be?

6 A No, Counsel. We are talking about two different cases. In the
7 first case that you mentioned, Witnhess W-287, what 1 see is a surgical

8 scar. In the case of W-132, what | see is the scar from the initial

9 traumatic phenomenon. So It is not an intervention which came after an
10 initially existing traumatic wound. It was the traumatic wound itself
11 and the scar resulting from that. Having said that --

12 Q. (Previous translation continues) ... understanding -- 1 think

13 there®s been a misunderstanding in what | was putting to you. Let me put
14 it another way.

15 IT we look at the conclusions that you®"ve reached -- the

16 conclusion of 132, we can see what you"ve written there in that sentence.
17 "The scar presented by Witness 132 in the right shoulder is

18 compatible with a wound by gun-shot."

19 All I™m asking you is: Would you agree that that sentence
20 perhaps would be fairer and more fully balanced if it included the words
21 at the end "among other possible causes"?
22 A Counsel, you are asking me a question, but you did not let me
23 complete my response. Previously | indicated that the precision to which
24 you are referring, among other causes, is on page 11 of the forensic
25 report and paragraph 56 and where it is said that other lesional
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1 mechanisms could have explained this scar, et cetera. | have clearly

2 explained on the Ffirst day of my testimony that -- that there is a

3 process for the bodily examination and damage of -- damage to the body,
4 and that at the end of the report the -- the expert is to respond to a

5 question. Having said that, what you"re finding at the end of this

6 report is the response to that question. If you see a difference between
7 these two conclusions, it"s because what is visible, what the clinical

8 elements are that I had in front of me were different in both cases. In
9 one case | had the initial trauma and its scar; and on the other one, I
10 had the scar resulting from a surgical intervention from the original

11 wound. So therefore, this is not the same. So with the clinical case
12 that"s why the formulation is different.

13 Q- And if we turn to your conclusion in 249, 1 won"t read it in the
14 French, 1*11 translate it as:

15 "The wound presented by 249 at the level of the left leg is

16 compatible with a wound caused by a fire-arm."

17 And again | suggest that conclusion would be more balanced and
18 consequently fairer, despite the text that"s preceded it where you make
19 this clear, if you"d also added the words "‘among other possible causes.™
20 Do you see my point? In respect of both those conclusions I merely

21 suggest that perhaps on reflection, sir, it may have been better if you"d
22 added in the conclusion itself rather than --

23 PRESIDING JUDGE COTTE: (Interpretation) We shall wait a moment
24 because, even if we do have light from above us, we do not have our

25 screens back.
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1 (Trial Chamber and Court Officer confer)

2 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, I am very

3 sorry, but the Court Officer has just told us that to get the system up

4 and running again, which was just cut short a moment ago, is going to

5 require about 30 minutes.

6 MR. HOOPER: (Microphone not activated)

7 THE INTERPRETER: Microphone, sir.

8 MR. HOOPER: (Microphone not activated)

9 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, I had no
10 interpretation in my headset, so even I"m delighted to hear you speaking
11 in English and to try to test my language skills, 1"m afraid I couldn™t
12 hear you.

13 THE INTERPRETER: He said that it was his last question.

14 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, if this is

15 your last question, we still need to see the X-rays that apparently we

16 have managed with a great deal of effort to obtain.

17 Is that true, Mr. Prosecutor?

18 MR. DUTERTRE: (Microphone not activated)

19 PRESIDING JUDGE COTTE: (Interpretation) So I"m very sorry,

20 Mr. Hooper. We will suspend for 30 minutes. My apologies also go to the
21 witness and to the public in the gallery. Sometimes these things happen

22 beyond our control.

23 So, Court Officer, we will suspend until 12.30. If it"s possible
24 to come back to the session prior to that, please inform me, and we will

25 therefore be -- we will have one more hour. Apparently this will be
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enough for the end of your cross-examination plus these X-rays which have
been found and whatever other administrative matters we wish to raise
before we suspend.

So we suspend until 12.30, unless we can come back earlier.

(The witness stands down)

Break taken at 12.04 p.m.

On resuming at 12.41 p.m.

COURT USHER: All rise.

PRESIDING JUDGE COTTE: (Interpretation) Court is reconvened.
Please be seated. The accused persons are with us, so, Court Usher,
please bring in Witness 418.

For a short while there was some concern there with our mails,
but apparently everything is working properly right now. Everything
should work properly and we are very happy about that.

(The witness takes the stand)

PRESIDING JUDGE COTTE: (Interpretation) Welcome once again,
Witness, and we will ask Mr. Hooper to begin by rephrasing or repeating
the question that he asked just before we suspended, because it does not
appear on the transcript.

MR. HOOPER: (Previous translation continues) ...

Q. Well, let me re-visit the general context that we were discussing
before the break. 1 acknowledge, quite clearly, that you have fairly
stated in respect to each of these reports and indeed emphasised that
other mechanisms, causational mechanisms could have caused these wounds;

you make that quite clear. My question went to this, that if, for
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example, we look to your conclusion in respect of Witness 249 at
paragraph 6, page 14, right at the very end, your conclusions there, my
question was this, that if we read the words there:

"The wound presented by Witness 249 in the left shoulder is

compatible with a wound caused by gun-shot,”™ my question to you is: Do
you think, on reflection, it would have been better to have continued
that sentence to include words to the effect of "among other possible
causes'?

A Counsel, thank you for your advice regarding the drafting of my
report. After more than 25 years of practice in forensic expertise, all
my words were carefully weighted and chosen, I will not say according to
diplomatic criteria, but according to scientific criteria. The iIssues
raised by each one of those victims are medical issues that are all
different. You cannot compare the clinical record of 249 where there is
a scarring process that took place according to the modalities explained
yesterday, that is, by filling up the substance lost and then
epidemisation, and you cannot compare that with Witnhess 247 (as
interpreted) where there is an edge-to-edge suture carried out during the
surgical procedure. So the criteria of assessment here would be
different. That said, 1 clearly explained that what you have alluded to
is described under the chapter "Forensic description,'” and there is the
final conclusion in the chapter in question.

Q. Yes, I"m sorry. Perhaps you didn"t understand my question. Let
me put it again, and I"m dealing here just with 249. 1"m making no

comparison with other -- these other examinations. Your conclusion in
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1 respect of 249, that sentence, I"m putting to you it would have been

2 better and fairer for you to have added words to the effect 'among other
3 possible causes.” That"s what 1"m putting to you. What do you say to

4 that?

5 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor.

6 MR. DUTERTRE: (Interpretation) Thank you, Mr. President. This
7 question has been put to Dr. Baccard on several occasions already and he
8 has answered very clearly, so there is no need to ask that question again
9 because the answer has been given. That is why I"m objecting.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Mr. Prosecutor. The Chamber at one point felt that, despite the

12 excellent quality of our interpreters, there might have been an

13 interpreting problem which led to maybe a slight misunderstanding and led
14 to that repetition.

15 So, Mr. Witness, if you have something to add, you can do so; but
16 if you have nothing else to add, just say so. That"s after that

17 repetition of the question by Mr. Hooper.

18 THE WITNESS: (Interpretation) Yes, Mr. President. 1 have

19 nothing else to add because my answer is complete.

20 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

21 Please proceed, Mr. Hooper.

22 MR. HOOPER:

23 Q. As 1 suggest, it leaves your conclusions unbalanced as a

24 statement of conclusion, even though you"ve made those comments iIn the

25 earlier part or expressed those clear reservations in the earlier part of
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1 the text. Your failure to put something to acknowledge that in the

2 conclusion itself leads to an unbalanced conclusion. That"s -- that"s

3 what 1 suggest.

4 PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, would you
5 like to make a comment In response to that suggestion made by Mr. Hooper,
6 or do you think we should leave it at that because that is his point of
7 view. You have already expressed your point of view.

8 THE WITNESS: (Interpretation) Yes, that is indeed the point of
9 view of Mr. Hooper, and there is nothing particular in his last

10 statement. So 1 have no further information to add.

11 PRESIDING JUDGE COTTE: (Interpretation) Very well.

12 Mr. Hooper, please proceed.

13 MR. HOOPER: Thank you very much.

14 Q. And just one last matter. Going back to questions that were put
15 to you by Mr. O"Shea, you were asked if there was -- you were notified of
16 confidential ex parte Ffilings in the Katanga case, and you said, "I don"t
17 believe so." But so far as we can see, you are copied all the e-mails
18 relating to confidential filings. Were you aware of that?

19 A No, Counsel. I receive a lot of documents that I generally do
20 not open because they do not hold any interest for me, so 1"m not aware
21 of those mails.

22 Q. Thank you very much, Dr. Baccard. Those are all my questions.

23 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
24 And once again, thank you for having accepted to carry out this

25 cross-examination in the absence of your colleague.

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



ICC-01/04-01/07-T-132-Red-ENG WT 22-04-201057/85RM T

Witness: Eric Baccard (Resumed) (Open Session) Page 57
Evidentiary Matters

1 Now, Mr. Prosecutor, can you now produce for us, if possible, on
2 the overhead projector the X-rays that are supposed to have been made at
3 the time of the surgery of Witness 287 in 2003. And after that,

4 Mr. Hooper and Mr. Kilenda can ask the questions that they would like to
5 ask.

6 MR. MACDONALD: (Interpretation) Thank you, Mr. President. |

7 would like to apologise because that power outage came at a very bad

8 time. 1 would like to correct some information because at this

9 particular time, there is confusion regarding the ERN identification in
10 Dr. Baccard®s report. 1 will talk about that and 1 believe that it is

11 important that Dr. Baccard is present to listen to the information that
12 will be given regarding what we have in our Ringtail system. And 1 would
13 like to reassure the Chamber and every participant in this courtroom --
14 MR. KILENDA: (No interpretation)

15 MR. MACDONALD: (No interpretation)

16 PRESIDING JUDGE COTTE: (Interpretation) Please.

17 MR. KILENDA: (Interpretation) Would it not be cautious to stand
18 down Mr. Baccard for the time being, briefly, so as not to be influenced
19 by the contributions?
20 PRESIDING JUDGE COTTE: (Interpretation) Well, out of caution we
21 will ask Mr. Baccard to go out of the courtroom for a brief instant. We
22 really do not want to disturb or to ask him to do too much gymnastics.
23 We will then be able to look at those X-rays and get to know the precise
24 dates concerned.
25 Thank you, Court Usher.
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1 (The witness stands down)

2 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, over to
3 you once again.

4 MR. MACDONALD: (Interpretation) There were three X-rays

5 disclosed to the Defence as Prosecution evidence, two X-rays from 2003

6 and one X-ray from 2008. Let me tell you the circumstances in which the
7 Prosecution came into possession of those X-rays. | handed over to the

8 two Defence teams the pre-registration forms of those materials that are
9 received by our document registration service, and that is when those are
10 made available in the Ringtail system. One of those documents was

11 redacted by the Prosecution in compliance with the information that

12 appears in the eCourt system. 1°m going to give further clarification on
13 that.

14 The first X-ray that we received bears the ERN number

15 DRC-0TP-1020-0459. This X-ray was received by the Prosecution from the
16 witness herself on the 12th of July, 2008. We are in open session so I™m
17 not going to specify the location at which this document was given to us.
18 You will note that on that X-ray there is information which was
19 not added by the OTP. We received the document as it is. There is

20 something that appears to be a date with the name of the witness, so that
21 document has to be confidential. We immediately registered that X-ray,
22 Mr. President. We also received another X-ray, but this time during a

23 mission to lturi, when we asked a member of the family of the witness to
24 go to the hospital, and I"m not going to give the name of that hospital
25 since we are in open session. Given that Witness 287 had been relocated
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1 outside of lturi, we had authorisation and then we asked a member of the
2 family to go and fetch the medical records of Witness 287 from that

3 hospital. We received those materials on the 18th of July, 2008, and

4 there is one X-ray and a photograph, which is EVD-0TP-98, and that is the
5 famous photograph taken during the operation. And the X-ray that we

6 received bears ERN DRC-OTP-1020-0575.

7 Now, coming to the third X-ray. As mentioned by Dr. Baccard, the
8 third X-ray was done after his examination. He requested that an X-ray

9 be done all over again, and that X-ray has the following ERN: 1029-0253.
10 DRC-0TP-1029-0253. This X-ray was obtained on the 24th of November,

11 2008. These three documents were disclosed, Mr. President, and with your
12 leave, I can see that the Bench wants to ask a question, but 1 have an

13 additional piece of information.

14 IT you look at Dr. Baccard"s report on Witness 287, which starts
15 with the ERN number DRC-0TP-1033-0002, on page 10, paragraph 28, it is

16 stated that there is an ERN number, but the ERN number that is

17 specifically given is incorrect. It should have been necessary to refer
18 to the ERN number of the X-ray of the 24th of November, 2008, which bears
19 the number DRC-0TP-1029-0253, as | said previously.
20 It also seems that the X-ray on this page is the wrong X-ray. So
21 there seems to have been some sort of confusion on the part of
22 Dr. Baccard regarding the X-rays of 2003. And what we are proposing,
23 Mr. President, and that is why 1 wanted Dr. Baccard to remain in this
24 courtroom, to be able to listen to and understand the explanations that |1
25 have given, that is to be fair to that witness, we have all the three
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1 X-rays, the originals were transferred from the Prosecution vault to the
2 Registry vault. And they are here in the courtroom. Dr. Baccard has his
3 laptop with him, so he can look at those X-rays and compare them. |1

4 believe he has a laptop and can be brought to him. He can look at the

5 X-rays next door, and then the Defence can ask questions in light of his
6 review of those three X-rays. And that"s the reason why we want to have
7 precisions in this regard, in order to correct the confusion that there
8 has been since this morning whilst confirming that 287 never mentioned

9 that these X-rays showed a bullet. That"s not the testimony. And if

10 you -- you should refer to the totality of the testimony iIn this regard.
11 Thank you, your Honour.

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
13 So the two X-rays which were presented this morning and which

14 figured In annex to the medical report -- forensic report on page 21 and
15 22 thereof are therefore X-rays which were taken at the time of the

16 intervention. And the X-rays to which Dr. Baccard referred to this

17 morning as having been taken after the forensic examination would be the
18 ones which have the reference 1019 which are not annexed to his report
19 but can be presented.
20 MR. MACDONALD: (Interpretation) That is indeed it, your Honour.
21 PRESIDING JUDGE COTTE: (Interpretation) So this is the
22 questions as to the origin and the date of the X-rays. One thing is
23 certain, in accordance to what we"ve heard this morning, is the two
24 X-rays which are annexed to the expert report and which he has just said
25 date from 2003 are, according to the expert, of a mediocre quality, and
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1 in his view make it impossible for him to speak in an enlightened way

2 about them. 1 think there®s no challenge to that because he®s taken the
3 floor on several occasions to state that. There could be a debate as to
4 whether the third item, which we have not seen the -- it"s *1029-0253,

5 that was taken the 24th of November, 2008, if that can be

6 used, it"s more than five years after the fact.

7 So we"re going to have Dr. Baccard come back. But don®t you

8 think that our discussion firstly could go more into the exact date which
9 the Prosecutor has just mentioned, but rather than that, it could go into
10 whether our expert can actually draw anything from these X-rays. If he
11 says he can"t draw any scientific conclusions from them because they are
12 of such a mediocre quality, 1 have to say that the date exact on which
13 they were taken may be relatively indifferent, because what we want from
14 the expert are precise things and things which he can commit to.

15 Are you in agreement with that point of view ?

16 MR. KILENDA: (Interpretation) Thank you, your Honours.

17 The Defence of Mathieu Ngudjolo has one sole concern.

18 Witness 287 was operated on. She had a surgical intervention. Prior to
19 that, there was an X-ray taken which is meant to have indicated the
20 presence of a bullet in the knee. Our objective is simple: We want to
21 see this X-ray and it wants the Prosecution to indicate the bullet to us.
22 That is our sole concern here.
23 PRESIDING JUDGE COTTE: (Interpretation) Perfect,
24 Counsel Kilenda. It would seem that the X-ray which was taken at the
25 time or just after the intervention are exactly those which are annexed

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



|CC-01/04-01/07-T-132-Red-ENG WT 22-04-2010 62/85 RM T

Evidentiary Matters (Open Session) Page 62

1 to the expert report and which were presented this morning, and he told

2 us that they were mediocre and that it wasn"t possible to draw

3 conclusions from them. Those are questions that, of course, you can ask
4 again to the expert. We are going to have him come back and then we will
5 ask the presentation on the -- of the third X-ray, that we didn"t see

6 this morning, in order to obtain from the expert an answer, is he able to
7 use It to answer questions or not, knowing that this is an X-ray from

8 2008, a long time after the fact.

9 Usher, could you bring the expert back in.

10 MR. FOFE: (Interpretation) Excuse me. Just to take into

11 account all the different elements, | would like to draw to the attention
12 of the Chamber the fact that Dr. Baccard was questioned with regards to
13 the two X-rays which are on pages 21 and 22 and that on several occasions
14 Dr. Baccard did not state that these were taken on his request. He has
15 repeated that these are ones which do not date from 2003. That"s it,

16 your Honour.

17 PRESIDING JUDGE COTTE: (Interpretation) It is clear that this
18 is something he"s going to be reminded of now.

19 Court Officer, Usher, please could you bring in Dr. Baccard, to
20 whom I will state the comments that the Prosecutor had.
21 Court Officer, how much time do we have? We came back late.
22 Perhaps we can extend beyond 1.30 because we no longer have the withess
23 tomorrow; is that correct?
24 COURT OFFICER: (Interpretation) Your Honour, we have around
25 1 hour and ten minutes on the tape for recording purposes.
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1 (The witness takes the stand)

2 PRESIDING JUDGE COTTE: (Interpretation) Witness, we are

3 therefore here. We are back. I will try and be as clear as possible to
4 give you the information which the Prosecutor has indicated to us, and I
5 would like you to state precisely the date of two out of three slides.

6 Prosecutor indicated to us that the first X-ray, which is the number

7 DRC-0TP-1020-0459, which figures on page 22 of your forensic expert

8 report concerning Witness 287. 1°11 give you the time to look at that,

9 1020-459 (as interpreted).

10 THE WITNESS: (No interpretation)

11 PRESIDING JUDGE COTTE: (Interpretation) The Prosecutor®s

12 indicated to us that he received or that his office received this on the
13 12th of July, 2008, from the witness herself. It also indicated to us
14 that on page 21, the picture there in annex to your forensic report and
15 which has the number DRC-0TP-1020-0575, which we have shown this morning,
16 is an X-ray received during a mission carried out in lturi. The Office
17 of the Prosecutor asked for a member of the family of the witnhess to go
18 to the hospital in order to receive the medical dossier, and amongst

19 other items, this X-ray was provided on page 21 in annex to your forensic
20 report. This is said to have been received on the 18th of July, 2008.
21 A third X-ray enters into the equation. This is the one,
22 according to the Prosecutor, which you referred to this morning and which
23 was meant to have been taken on the 29th of November, 2008, therefore
24 after your forensic examination of the witness 287. This X-ray which
25 does not appear in annex to your expert forensic report has the number
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1 DRC-0TP-1029-0253, and it is possible to present it this morning because
2 the Court Officer has it in her hands or at least she can present it. So
3 the Chamber firstly wishes Prosecutor -- the Prosecutor having indicated
4 that in your expert report, your forensic report, concerning this same

5 witness, 287, that there"s perhaps been an error on page 10. I will

6 allow you to view page 10 thereof, and in your paragraph 28 thereof.

7 Paragraph 28 refers to an X-ray 0575 (as interpreted). According
8 to the Prosecutor, this was provided on the 18th of July, 2008, and it is
9 doubtlessly by error that you mentioned this reference. It would have

10 been, according to the Prosecutor, more expedient to mention the

11 reference 1029-0253, that is the one taken on the 24th of November, 2008.
12 The Chamber firstly wishes to know whether you maintain the point of view
13 that you expressed this morning where it concerns the date on which, in
14 your view, the two First X-rays would have been taken. That"s the first
15 question that we"d like to ask you. The Chamber reminds itself and we"d
16 also like to check that this has been understood, furthermore that you

17 indicated that the two X-rays in the case here, dated from 2003,

18 according to the Prosecutor, which were provided in July 2008, are of a
19 mediocre quality and do not enable you to draw any scientific conclusions
20 therefrom.
21 It is therefore a question of whether the third X-ray, which,
22 according to the Prosecutor, was taken on the 24th of November, 2008,
23 that"s to say, after the forensic examination and several years after the
24 facts, it remains to be seen whether this third X-ray is of a
25 satisfactory or mediocre quality and if you are able to draw scientific
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1 conclusions therefrom. There are three questions which perhaps I should
2 have separated, but I can separate them should you so wish immediately.
3 Do you Firstly keep your point of view with regards to the dates
4 of them, having taken into account the explanations that the Prosecutor
5 gave a moment ago, but 1 have presented them to you as presented to us.
6 THE WITNESS: (Interpretation) Where it concerns the first

7 question, the date of the X-rays, personally | was not a witness of them
8 being taken, neither in 2003 obviously and not during the control X-ray
9 that | asked for subsequent to my examination. All these X-rays were

10 done without me being present.

11 Secondly, none of these X-rays were provided directly to me by
12 the injured person.

13 Thirdly, in the absence of minutes or a report on an -- the

14 X-ray, any identification with regards to the name, surname, the date of
15 the X-rays, in the absence of any information with these -- for example,
16 like a folder with such information, 1 have to go to the words of the

17 investigators who provided me with these X-rays. So if I indicated in my
18 report that the X-ray DRC-0TP-1020-0575 was the X-ray that 1°d asked for
19 as a control X-ray, that is because it was presented to me as such. |
20 would have to be able to refer to my e-mails in order to see how this was
21 addressed to me and whether it is linked to the Ringtail system, did
22 the -- was it brought to me personally by one of the
23 investigators - that"s something I cannot say without looking at the
24 exchange of e-mail during this period. This is what I can say with
25 regards to the dating of the X-rays.
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1 I could perhaps note other points if I had the originals in my

2 hand, and 1 could tell you what an examination of such X-rays would allow
3 me to say in terms of comments.

4 Now, where it concerns the points on the quality of the X-rays,
5 two X-rays are produced in annex to my report and I maintain that their
6 quality"s very mediocre, and as such, I am not in a position to be able
7 to interpret them in a correct manner. Once again, | am ready to

8 re-examine them now. OF course | don"t have the equipment which would

9 provide a lighting for these X-rays, but I think with the light of the
10 screen and the room 1 should be able to at least provide you with a

11 commentary instantaneously having seen these X-rays.

12 I have to admit, your Honour, that your question number two --
13 well, 1 don"t remember it.

14 PRESIDING JUDGE COTTE: (Interpretation) No, you replied

15 perfectly to the first question of the Chamber. You also replied to the
16 second, which was basically asking you if you confirmed that the two

17 X-rays we were dealing with this morning were of a mediocre quality and
18 therefore, as far as you were concerned, could not be subject to a

19 scientific analysis which was sure or certain.

20 Now, the next point was to see whether the third X-ray which came
21 up during this part of the hearing, which had the reference 1029-0253,
22 which is an X-ray that was taken on the 24th of November, 2008, i.e.,

23 shortly after your forensic examination, the Chamber wanted to know if
24 this was of a good quality and if it could be subject to interpretation
25 by you. That"s why 1 asked the Court Officer to show this on the screen
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1 for a first approximate examination of it. When it comes to this

2 1029-0253, 1 would ask the Court Officer to do that.

3 I think that the Defence team, while this is happening, have

4 heard what the witness has indicated where it concerns the dating and

5 where it concerns -- maybe the word is too strong, but the impossibility
6 that -- of giving an exact date, given that these X-rays were done

7 outside his presence and in the absence of any type of reports or any

8 accompanying documents that we know in a traditional hospital environment
9 with specific information. The use -- or having a look at his e-mail

10 could be envisaged, and it might appear that the answer i1s satisfactory
11 when the witness states that these -- well, without having to look at

12 them again, that he can"t draw any scientific conclusions.

13 Prosecutor, please go ahead while the Court Officer prepares 0253
14 for us.

15 MR. MACDONALD: (Interpretation) The item is confidential,

16 firstly; and secondly, 1 just want to confirm that this item is on the

17 list of Prosecution evidence. Despite the fact that it"s not annexed to
18 the report and subject to the answers, | think it should be attributed an
19 EVD number.

20 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, firstly
21 we shall draw the curtains because this is a confidential item and the

22 public should not be able to see the screen of the witnhess. The fact

23 that this third item was communicated is not contested by anyone because
24 we knew via Counsel Hooper it was communicated as being prosecuted

25 evidence. That is correct, is it not? This third X-ray.
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1 MR. MACDONALD: (Interpretation) Prosecution evidence -- it is

2 even on the list of Prosecution evidence that we intended to produce, but
3 it would be good for it to have an EVD number.

4 PRESIDING JUDGE COTTE: (Interpretation) Well, we shall ask the
5 witness because 1 -- you don"t have the appropriate machine - I"ve

6 forgotten the name of it - do you have one at the court?

7 THE WITNESS: (Interpretation) Yes, | do in my office.

8 PRESIDING JUDGE COTTE: (Interpretation) Well, if we start by

9 viewing it on the overhead projector, and then if you have this -- we

10 would ask for this machine to be brought to the courtroom. |Is it bulky?
11 Can it be transported?

12 THE WITNESS: (Interpretation) It can be transported.

13 PRESIDING JUDGE COTTE: (Interpretation) Well, if It is not,

14 then we would ask you to examine it in your office. Do you need a lot of
15 time in order to interpret it and therefore come and give us an account
16 of it or not?

17 THE WITNESS: (Interpretation) No, 1 think this can be done very
18 quickly.

19 PRESIDING JUDGE COTTE: (Interpretation) Well, let"s start by

20 presenting the item.

21 Court Officer, the curtains have to be drawn. Why aren®t they

22 descending?

23 COURT OFFICER: (Interpretation) Once the document is placed on
24 the overhead projector, please press button '"Docu Cam Witness'™ on your

25 screens -- next to your screens.
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1 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

2 You have understood, Witness, that the two Defence teams wish to
3 have, as far as it is technically possible, they want to be able to see

4 the three X-rays -- or at least they want to know if a bullet was iIn fact
5 in the knee of this witness or not before the surgical intervention.

6 We have to press "PC 1"?

7 COURT OFFICER: (Interpretation) Docu Cam Witness.

8 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.

9 (Trial Chamber and Court Officer confer)

10 PRESIDING JUDGE COTTE: (Interpretation) So this has appeared on
11 the screen. | think things have to be clear and so we don"t go over an
12 important question, we"re going to ask you, accompanied by the

13 Court Officer, who will accompany you with the three original X-rays,

14 please could you go to your office in order to examine the two X-rays

15 which are annexed to your report, your forensic report, and you say to

16 us -- you"ve said that their mediocre quality does not allow you to draw
17 a precise conclusion.

18 Please view them again on your medical instrument. Now, with

19 regards to the third one -- oh, iIt"s -- I have the impression that you
20 can"t see it well on the screen. Sit would be useful for you to look at
21 that as well, the one with the reference 1029-253 (as interpreted), read
22 that and then come back afterwards and tell us what you have seen, answer
23 the questions of the two Defence teams. The presence of the
24 Court Officer next to you will certify that there has been no
25 manipulation of these documents while you go to your office.
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1 Unless the Defence has an objection to such a step, but 1 think
2 the Court Officer shall attest to the regularity of such an operation.

3 THE WITNESS: (Interpretation) Your Honour, can 1 already

4 provide you with a commentary? Are you sure that these X-rays are not

5 those which were taken in 2003?

6 PRESIDING JUDGE COTTE: (Interpretation) How many do you have in
7 your hands, Withess?

8 THE WITNESS: (Interpretation) | have an X-ray with a number --
9 PRESIDING JUDGE COTTE: (Interpretation) Does it have the number
10 1029-02537?

11 THE WITNESS: (Interpretation) Yes, that is correct.

12 PRESIDING JUDGE COTTE: (Interpretation) So according to the

13 Prosecutor, this X-ray was taken on the 24th of November, 2008, i.e.,

14 Just after your forensic examination.

15 MR. MACDONALD: (Interpretation) Yes, | can say the following
16 with certainty, your Honour.

17 PRESIDING JUDGE COTTE: (Interpretation) We"re not questioning
18 the good faith of anybody here. We are just trying to find out where we
19 are.

20 Please go ahead, Witness.

21 THE WITNESS: (Interpretation) Well, 1 would have regretted not
22 having this In my hands because there is indeed a projectile on this

23 X-ray. So I will give you a brief commentary on what 1 see. 1 don"t

24 think that an examination on a negatoscope -- obviously if you want an
25 additional written report, I am certainly ready to do this and at that
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time | would need to examine these slides on the negatoscope, but what I
do see here, this is an X-ray that I didn"t have, | didn"t examine it as
my report attests to. This X-ray is, in fact, divided into two parts,
and it shows an X-ray of a knee. |1 don"t know if it is the right or left
knee because there are no small letters or tickets which would make it
possible to identify the side of the knee that it is, but you do see very
clearly the lower part of the femur which is the profile and the upper of
the tibia and the peronaei and also the rochula (phoen) which is

situated -- the patella which is also situated there.

Now, with regards to the higher part of the tibia, I see a
foreign body which is metal which I can situate inside the bone, inside
the tibia, that is, and which could correspond certainly with a
projectile fragment. It does seem to be a fragmented projectile which
has Impacted into the tibia approximately at the height of the -- what we
call the tuberosity -- the anterior tibial tuberosity. And 1 infinitely
regret not having had this X-ray because 1 would have been able to answer
in a categorical matter to the question whether the wound is compatible
with a bullet wound if I had had this X-ray. Now I can say: Yes. |1

would leave the word "compatible,” and I would say it"s in a direct and
certain relation with a bullet wound.

I am ready to write —-

PRESIDING JUDGE COTTE: (Interpretation) Two questions, two
precisions. 1Is this X-ray, which you have just described spontaneously,

is it compatible with the wounds that victim 287 had suffered? And my

medical knowledge does not enable me to say much more, but we were
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1 talking about a wound to the knee of that victim. You talked about a

2 fragmentation at the level of the tibia, et cetera. So is it certain

3 that this is an X-ray of one of the legs of Witness 287? Is this

4 something that would coincide in your opinion?

5 THE WITNESS: (Interpretation) 1 can see on the X-ray a written
6 mention of 287.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

8 THE WITNESS: (Interpretation) It is not something that has been
9 stuck on afterwards. It is written directly on the X-ray film as the

10 X-ray was taken.

11 PRESIDING JUDGE COTTE: (Interpretation) |If you as a technician
12 can see that, we can therefore admit that the word "'287" does certainly
13 appear on the X-ray.

14 Now, the second that we have is whether this X-ray was taken on
15 the 24th of November, 2008, which is, in theory, five or six years after
16 the date of the intervention. |Is it possible then that there would still
17 be remaining metallic portions in the knee?

18 THE WITNESS: (Interpretation) We can only conclude that at the
19 date at which the X-ray was taken, there was still a fragment of
20 projectile in the intraosseous material of the knee and it has not been
21 removed. This can be seen on the profile shot and also on the front-on
22 shot. And these two perpendicular views enable us to see that this is
23 not a mere superimposition of the images, but I am categorical that this
24 is a metallic foreign body. It is an intraosseous foreign body, in other
25 words, lodged in the bone. You can see the start of the tunnel which is

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



|CC-01/04-01/07-T-132-Red-ENG WT 22-04-2010 73/85RM T

Witness: Eric Baccard (Resumed) (Open Session) Page 73
Evidentiary Matters

1 situated in the anterior part of the tibia, and when I refer to the

2 position of the scar, it is true that this coincides perfectly. So we

3 are able to identify the foreign body, this metallic foreign body, and 1
4 could say that it is compatible with a projectile and the scar showed by
5 the witness corresponds with the wound that she received.

6 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

7 Over to you, Mr. Prosecutor.

8 MR. MACDONALD: (Interpretation) Yes, just to clarify this final
9 point with the number 287 on the X-ray, given the witness"s relocation
10 and security, we"ve asked that her number not appear but her -- but her
11 number was on the X-ray at that time to avoid putting her name. It was
12 for security reasons given her relocation. Thank you.

13 THE WITNESS: (Interpretation) Your Honour, just one remark, if
14 I may. Indeed, it seems that the X-rays that I was shown and told that
15 they were the X-rays that | had requested post-forensic examination were
16 indeed X-rays that had been taken at the time of the events in question,
17 and that in fact the document that I consulted for creating my report are
18 the very ones that I1"m discovering today.

19 PRESIDING JUDGE COTTE: (Interpretation) And that is the
20 document that was -- that is the X-ray that was taken on the 24th of
21 November, 2008, post-forensic examination and this was done externally,
22 of course.
23 And just while the Defence team is waiting, just for the physical
24 security and physiological security of this witness, is It possible to
25 retain metallic foreign bodies within the body like this without the
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1 witness being aware of that?

2 THE WITNESS: (Interpretation) Yes, perfectly. From a surgical
3 point of view, I can perfectly understand what the decision of the

4 surgeon has been. This foreign body is intraosseous. To intervene in a
5 situation where the hygienic conditions in a time of war are not always

6 optimal, you would require a specialised surgical theatre and -- in order
7 to penetrate the bone and remove this. This would run the risk of

8 infection from outside and creating what we called an osteitis, In other
9 words, an infection of the bone. The development could actually be

10 disastrous if that were allowed to happen and could lead to a gangrene

11 and even amputation.

12 So 1 think that what the surgeon has done is that, because we"re
13 talking about a fragment here, is that he has quite simply removed the

14 extraosseous fragments, in other words, probably in the patella tendon

15 and in another part of the knee, and left these iIntraosseous fragments in
16 the body because the witness can -- can survive with this fragment in the
17 body. It appears to have grown over and it has to be left. It

18 certainly, from a therapeutic point of view, should not be removed.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
20 The Chamber will therefore propose to the Defence teams, if they
21 share the point of view given by the witness, that we ask for a
22 supplementary report. We are very aware of the facility with which you
23 could offer us enlightenment on this new X-ray that you had not seen
24 previously. Maybe we could use as a starting point this oral report that
25 you have made to my question, and we could understand that the chronology
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1 is indeed that which the Prosecution mentioned a moment ago. What is

2 interesting iIs to better understand what this X-ray 1029-0253, taken on

3 the 24th of November, 2008, which enables us to believe that it was just
4 after the forensic examination, 1 think this enables us to better

5 understand what -- this would enable us to better understand what

6 conclusions can be drawn from this X-ray.

7 So I would suggest an additional report based on this X-ray which
8 the Registry will be able to re-incorporate. And so I would ask you to

9 create an additional report about what you saw on this X-ray and about

10 the compatibility between this X-ray, even if it had the number 287 on it
11 and the medical assessment had already been made of Witness 287. And

12 then we would come back and discuss it. And in light of that report,

13 which would be submitted naturally to both the Defence and the

14 Prosecution, we would have an additional cross-examination - and I™m

15 sorry to say this to you because this means you will have to come back

16 but this depends on everybody®"s availability - but it is important that
17 we all are very clear on this point.

18 Do we have agreement? Maitre Hooper, you would like to take the
19 floor?

20 MR. HOOPER: Merely to say that in those circumstances, I, for

21 one, would have no cross-examination and 1°d accept fully what

22 Dr. Baccard says from his clear conclusions.

23 I don"t know whether it"s possible when he makes a written report
24 to attach to It in some way a scanned image of this particular X-ray,

25 because sometimes these X-rays can be scanned and are very clear. But
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1 what 1"m getting at, it may be what your Honour had in mind, is that, for
2 my part, | have no questions of Dr. Baccard. It"s an unfortunate

3 development in some respects because time®s perhaps been spent when it

4 needn®"t have been. But apart from that, 1"ve got no questions of

5 Dr. Baccard that I can see arising from this and 1, for my part, would

6 accept a written report.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

8 Counsel Hooper. You have not lost time, but you have spent time; that is
9 true.

10 Witness, is it possible to make a scan, as Mr. Hooper was just

11 saying, and to get the report to us, as you said?

12 THE WITNESS: (Interpretation) If you will enable me two

13 remarks. Firstly, to answer your question, 1 would suggest to the Court
14 and to the two parties two solutions. Either we have a photograph of the
15 X-rays taken on the negatoscope, which will give you a very good

16 technical quality and enable you to view satisfactorily all of the

17 details, which will then enable you to hand these to your experts. And 1
18 will add these as an annex. And the second possibility is to try to get
19 countertypes, this means copies of the X-ray film which has to be done in
20 a hospital. We have already done this in certain cases iIn the past, and
21 we would have physically another radiographic film, another X-ray, with
22 the quality of reproduction that is extremely high. And you would have
23 no significant loss of definition. Those are the two possibilities.

24 Either we photograph the X-rays or we make a countertype.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
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1 Of these two possibilities that you"re proposing, which one is
2 likely to be most satisfactory to the Defence?

3 THE WITNESS: (Interpretation) When there are anomalies that
4 are -- that need to be interpreted, 1 think that photographs are

5 sufficient because it"s very obvious; but if you prefer better quality,
6 then | can speak to the Bronovo Hospital staff here in The Hague and we
7 can -- and the Court will have to pay for the reproduction costs.

8 PRESIDING JUDGE COTTE: (Interpretation) 1 -- given the relative
9 confusion that we have had this morning, 1 think the best proposal would
10 be the one we should opt for. So 1 think the second option is the better

11 one. |If we can contact your Dutch colleague, we have seen that

12 Counsel Hooper is not planning to continue with the cross-examination

13 once he has your written report, but he could come back on that opinion
14 iT he wishes.

15 How about Mr. Kilenda, if we have this written report, would you
16 like —- shall we stop there for today? We want to thank you for all the
17 effort that has been deployed to help us understand this better.

18 So, Witness, how much time do we need for this report? We don"t
19 want to impose a date on you. It would be better if you give us a window
20 of time, given your time constraints and schedule.

21 THE WITNESS: (Interpretation) 1 could have it ready by the end
22 of next week, If this is convenient for you. First, how many

23 countertypes should 1 make?

24 PRESIDING JUDGE COTTE: (Interpretation) 1 think it would be

25 wise that the Hooper team has it, Kilenda"s team as well, of course the
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1 OTP as well. Would the victims®" Legal Representatives like to have these
2 countertypes shown in the courtroom on the day when that is?

3 MR. GILISSEN: (Interpretation) Yes, that would be fine.

4 PRESIDING JUDGE COTTE: (Interpretation) And the originals would
5 remain in the Registry. Therefore, three copies for each of the Defence
6 teams and for the OTP.

7 Mr. Prosecutor, you asked for the floor.

8 MR. MACDONALD: (Interpretation) |Is it possible - and of course
9 this depends on the schedule - next week we are free, | think it"s the

10 Thursday that we have -- Tuesday, Wednesday, Thursday, I think we have

11 sessions planned. I"m just wondering if we could make the most of that
12 time next week.

13 PRESIDING JUDGE COTTE: (Interpretation) 1°m sorry, 1"m going to
14 interrupt you.

15 MR. MACDONALD: (No interpretation)

16 PRESIDING JUDGE COTTE: (Interpretation) As you know, nature

17 hates gaps. Unfortunately, there -- we won"t be able to meet next week,
18 which means that some people have Filled up their diaries with other

19 obligations. But let us not rush into this. We have some

20 clarifications. We are no longer in a situation of confusion.

21 Mr. Baccard does not know how much time this will need, but you
22 have two weeks ahead of you to contact with your Dutch colleague and to
23 try to get the original back to the Registry as well as the three copies.
24 So we can"t tell when you will be free, but 1 think that it won"t take

25 you too much time to prepare this. And then when you can, we would ask

Case No. ICC-01/04-01/07 Thursday, 22 April 2010



ICC-01/04-01/07-T-132-Red-ENG WT 22-04-2010 79/85 RM T

Witness: Eric Baccard (Resumed) (Open Session) Page 79
Evidentiary Matters

1 you to come back into the courtroom before the 30th of June, when you

2 have a free moment. This has to be done before the summer.

3 So we have a 15-day time-frame. Today is the 22nd of April.

4 Shall we say Monday, the 3rd of May -- no, it will be Monday, the

5 10th of May. Is there a Monday, 10th of May? Court Officer, please tell
6 me. Yes.

7 Okay, Monday, the 10th of May, 4.00 p.m., we expect your report.
8 IT there is any difficulties with the technical processes with your Dutch
9 colleague at the hospital, please let us know because we could extend

10 that time-frame; but if not, it would be Monday, 10th of May, at

11 4.00 p.m., and when you submit this additional report, which would be

12 addressed to each of the parties and each of the participants, we would
13 like to know at the same time what your availability is.

14 Is that okay?

15 THE WITNESS: (Interpretation) 1 have three questions. We will
16 need to have physically this item of evidence. Would you like me to

17 arrange the appointment with my Dutch colleague and also have the

18 Court Officer accompany me to ensure that this is acceptable in the

19 Court®s eyes, or would you like me personally to take responsibility for
20 the handling of this X-ray?

21 PRESIDING JUDGE COTTE: (lInterpretation) Witness, you are an

22 expert. You have spoken for several hours before the Court, answering
23 questions about your expertise, your ethics, and so I am satisfied that
24 we consider your expertise to be of the ethical nature. And 1 think that
25 it is reasonable for us to expect you to go with the original X-ray to
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1 meet with your Dutch colleague, that you -- that you do what is necessary
2 with the X-ray and you return and return it personally to the Registry.
3 IT it is necessary for you, for drafting your report, to hold on to the
4 original, then please let us know.
5 Is there any objection on the part of the Defence?
6 MR. HOOPER: Not at all. That may be an act of wisdom to take a
7 photograph of it on his negatograph (sic) before it starts going off
8 elsewhere, just in case something happened to it, and it would be a shame
9 to lose it —-
10 PRESIDING JUDGE COTTE: (Interpretation) Before he goes to
11 Bronovo, just in case it gets lost in Bronovo -- please, Witness, with
12 the Court Officer, please take all the precautions necessary. | think
13 you know how to avoid any mishandling of the evidence. It is possible --
14 if it"s possible to take a photograph or a copy of it here, just so as
15 not to go with the original to Bronovo, maybe that would be better.
16 Any other questions?
17 THE WITNESS: (Interpretation) Yes. Would you like me to, in
18 the light of this control X-ray, take further X-rays? Or to re-examine
19 the previous X-rays.
20 PRESIDING JUDGE COTTE: (Interpretation) Yes, 1 think that would
21 be wise. Please go ahead and re-examine them so that you can clarify the
22 time-line of events. Thank you.
23 IT you require the technical backlighting in order to re-examine
24 those items, please let us know.
25 And the third question that the witness has, we are listening?
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1 THE WITNESS: (Interpretation) Yes, should | consider this as an
2 oral instruction or should I expect a written instruction from you?

3 PRESIDING JUDGE COTTE: (Interpretation) Please consider this as
4 an oral instruction. We have formulated it here. The parties and

5 participants are here. We"ve come through a very difficult morning in

6 which you have attempted to assist, and we"re just asking you for one

7 further effort to make this even clearer.

8 JUDGE DIARRA: (Interpretation) Do you require a written

9 instruction for this?

10 THE WITNESS: (Interpretation) No, 1 don®"t think for the

11 financial aspect, in other words, for -- 1 don"t think that"s necessary
12 for paying the hospital charges at Bronovo.

13 PRESIDING JUDGE COTTE: (Interpretation) So it"s just the name
14 of the mission for which -- and Mr. Hooper was focussed on this this

15 morning, so | think it"s very important. So please examine this new

16 X-ray. Take all of the forensic conclusions that you can from it, and

17 please clarify whether this is compatible with the physical examinations
18 that you carried out on Witness 287. And there we follow on with your

19 suggestion, to also re-examine the previous two X-rays to see if, despite
20 everything, it is actually possible to get conclusions from them despite
21 their defective nature.

22 Is this instruction clear?

23 THE WITNESS: (Interpretation) Yes, it is, your Honour.

24 PRESIDING JUDGE COTTE: (Interpretation) All of this will be

25 transcribed, but it is an oral instruction.
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1 Witness, we thank you very much for your contribution. We will

2 see you again then, but for now you may leave the courtroom. 1 will just
3 ask one last effort.

4 Naturally, the OTP"s additional examination and the closing

5 remarks from the Defence teams will be possible, given this extra report.
6 I"m going to ask the court reporters and the interpreters to bear
7 with us a little longer while we deal with administrative matters.

8 Witness, we will continue in your absence to respect our

9 time-frame.

10 (The witness stands down)

11 PRESIDING JUDGE COTTE: (Interpretation) OTP, you said that we
12 will not be meeting next week because of the absence of Witness 249.

13 What about the 4th of May, is that possible? What -- yes, thank you.

14 What about Witness 132, is the witness being brought here so that
15 we can have a stream-lined flow-on? Thank you. Yes.

16 So next week is a week with no hearing.

17 1 would remind Mr. Hooper as well that at the very start of the
18 hearing this week the Prosecutor had referred to a report by the Ngiti

19 language-speaking expert who came and spoke on the 4th of March of this
20 year. Would you please be so kind as to, because the Prosecution

21 requested this report, to provide a CV for our dossier with an

22 EVD number. Mr. Hooper, you wanted to have some time to reflect on that.
23 We will give you until the 4th of May, unless you are able to tell me

24 that there are no obstacles because 2021, this report from the 4th of --
25 so that the report 2021 can receive an EVD number.
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1 MR. HOOPER: Yes, certainly. 1"m seeing Mr. Katanga tomorrow in
2 conference, and we"ll discuss that and other matters. So | mention that.
3 Can 1 also mention another matter relating to Witness 219. As

4 you know, the Prosecution has applied for that witness to be brought

5 forward, and earlier this week we submitted an argument in respect of his
6 not being called forward because of the inconvenience essentially that

7 that posed for the Defence. We"re not sitting next week, and 1 think 1

8 have to adjust my position in the light of that. And so 1"m now neutral,
9 if 1 can put it like that, in respect of whether or not Witness 219 is
10 advanced in the order of witnesses as requested by the Prosecution or

11 not. The simple reason: 111 have next week to focus on that witness,
12 and in those circumstances, those chain of circumstances, 1 recognise

13 that much of our argument must fall away.

14 We"re responding by tomorrow in respect of whether any of

15 Witness 219°s statement of December 2009, which the Prosecution has

16 applied be put in writing in lieu of evidence, we"re responding to that,
17 raising our objections in respect of that, and that will be in by

18 tomorrow.

19 In respect of the Ngiti language thing, if I can just come back
20 to that for a moment, 1711 certainly inform the -- 1 think 1711 be in a
21 position to let the Chamber know by -- in writing by Tuesday of next week
22 as to our position as to the admission of that finding by the expert.
23 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
24 Counsel Hooper.
25 So for the Ngiti language expert report, we will wait for your
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1 writ of the middle or beginning of next week. 1 think the same goes for
2 the Kilenda team. As for Witness 219, we are waiting for the writ, for
3 the filing by Kilenda. We are hoping for this by 4.00 p.m. tomorrow,

4 hoping to clarify the situation as to whether this comes under Rule 68(B)
5 for certain parts of depositions. Obviously, we heard that Mr. Hooper

6 had indicated that the -- this unexpected free week next week will enable
7 us, given that we have requested this report, to advance Witness 219.

8 And this might change his initial position.

9 One last thing before we leave, given the spontaneous

10 declarations made by Witness 161 on the 2 -- early in March and 159 on
11 the 24th of March, we have authorised the team. So on the 4th of March
12 for 161 and on the 24th of March for 159, the Chamber has authorised the
13 Defence teams to execute, if they wish, further investigations to see

14 whether it would be worthwhile or not to recall these witnesses to Court.
15 We have therefore requested them to give us an update of any potential

16 further investigations on the 3rd of May. But in fact, that will be the
17 4th of May. So we would like you to be able to indicate to the Court on
18 that day where you are with your work and whether -- and where you are
19 with these supplementary investigations, given the spontaneous
20 declarations made by 161 and 159, and is this going to cause you any
21 prejudice.
22 So, Mr. Prosecutor, you have stood up.
23 MR. MACDONALD: (Interpretation) Can we have an EVD number for
24 the X-ray?
25 PRESIDING JUDGE COTTE: (Interpretation) 1 believe that for the
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1 EVD for the X-ray we are going to wait for the additional report of the
2 expert. Please remind me at that time.

3 And, Court Officer, also take due note. 1 hope that you will

4 think about it, but we hope that everything will be done after the final
5 testimony of 418.

6 Thank you for -- to everyone and others will have problems with
7 lunch. We are going to meet again on Tuesday, the 24th (as interpreted)
8 of May.

9 The hearing ends at 2.00 p.m.
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