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 1             International Criminal Court 

 2             Trial Chamber II - Courtroom 1 

 3             Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra and 

 4             Judge Christine Van den Wyngaert 

 5             Situation in the Democratic Republic of Congo - ICC-01/04-01/07 

 6             In the case of the Prosecutor versus Germain Katanga and 

 7             Mathieu Ngudjolo Chui 

 8             Trial hearing 

 9             Tuesday, 30 March 2010 

10             The hearing starts at 9.11 a.m. 

11             (Open session) 

12             COURT USHER:  All rise.  The International Criminal Court is now 

13     in session. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Court is in session. 

15     Please, you can take your seats. 

16             The accused persons are here.  We are in open session, and before 

17     we call the witness who is to testify this morning, we want to address 

18     ourselves to the Legal Representatives of the Victims, and particularly 

19     Mr. Fidel Luvengika. 

20             Yesterday during the discussion between Mr. Hooper and the 

21     Prosecutor, you made a statement.  We are going to take the time to read 

22     the transcript of your intervention so as to refresh our memory about 

23     what you said, look at what you wanted answered, but in the heat of the 

24     action yesterday, maybe you felt that we did not pay sufficient attention 

25     to what you had to say, but that is not the case. 
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 1             MR. LUVENGIKA:  (Interpretation)  Thank you, Mr. President, and I 

 2     believe that that feeling that you mentioned is correct.  I cannot 

 3     conceal it.  We had that feeling. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Very well.  So it was a 

 5     good thing for me to make this statement this morning. 

 6             Mr. David Hooper, the testimony of Witness 159 concluded rather 

 7     briskly yesterday, and we forgot to ask you whether you intended or not 

 8     to ask for a recall of this witness and whether at the end of your 

 9     cross-examination you still felt that you had suffered a prejudice 

10     because of the unexpected incrimination of Germain Katanga in one of the 

11     witness's answers.  I think we still have the time to ask you that 

12     question this morning, and that is what we are doing right now. 

13             Do you consider that you have suffered a prejudice, and do you 

14     feel that you need to request a time-line to investigate particularly the 

15     credibility of the witness, with a view to possibly calling back this 

16     witness in light of what happened with another witness?  I believe that 

17     was Witness 161. 

18             Mr. Hooper, you can address the Court. 

19             MR. HOOPER:  In the time that we've had available, we've made, as 

20     I'm sure is apparent to the Chamber, some investigations.  In respect of 

21     those investigations, as I said yesterday, I've put relevant matters or 

22     questions to the witness in order to avoid a recall in the future on 

23     those matters, but investigations continue. 

24             It will only be in the light of those investigations or their 

25     product that I receive after -- from now on in the future relating to 
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 1     that witness where I would consider it might be possible that I would be 

 2     making an application to the Court for the recall of the witness.  In 

 3     other words, it would only be in respect of matters that come to light 

 4     subsequent to the 29th of March were they to be of a sufficient 

 5     importance and gravity that I would consider it necessary to make an 

 6     application to the Chamber for his recall and for the Chamber to consider 

 7     that application in the light of any subsequent material I'm in a 

 8     position to put before the Chamber. 

 9             So essentially I don't foresee such an application, but I don't 

10     want to close the door on the possibility that investigations that only 

11     effectively started last week might yet yield information where that 

12     would be a proper and necessary course. 

13             I don't know in those circumstances whether the Chamber would 

14     want to give me a date, as it were, but I would submit from the position 

15     as I see it at present, that that would perhaps be unnecessary.  As I 

16     say, I put those matters to the witness that we have got, and if there 

17     were exceptional matters to arise, really I suppose at any time in the 

18     future it would be open to me to make such an application to the Chamber. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor. 

20             MR. DUTERTRE:  (Interpretation)  Good morning, Mr. President. 

21     Good morning, your Honours.  I'm wondering whether it would not be 

22     useful, as Mr. Hooper himself has said, to set a deadline before which he 

23     should carry out his investigations and then at the end of which he will 

24     tell the Chamber about his decision. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 
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 1     Mr. Prosecutor.  Thank you, Mr. Hooper. 

 2             On the 24th of March, we did indeed inform you, Mr. Hooper, that 

 3     we were leaving it up to you to continue with your cross-examination, to 

 4     put to the witness the questions that you felt to be relevant in relation 

 5     to his statement to the effect that he had identified Mr. Germain Katanga 

 6     in the Bogoro camp on the day of the attack that he claims to be on the 

 7     25th of February, 2003, and that we would go back over the issue at the 

 8     end of the cross-examination, just as you have done.  We realised that 

 9     you do not exclude the possibility of recalling this witness, but it is 

10     only in principle, and for the time being you are continuing your 

11     investigations, and we take due note.  And we actually said on the 24th 

12     of March that the unexpected incrimination of Germain Katanga in this 

13     courtroom during the witness's examination by the Prosecutor was 

14     something that was a surprise for you and a possible factor of prejudice. 

15             So the Chamber believes that you can continue with the 

16     investigations that you feel you have to carry out, and we simply ask 

17     you, just like for Witness 161, to give a status report on the progress 

18     of your investigation by 4.00 p.m. on the 3rd of May, 2010, and just in 

19     the same way as we asked you and Mr. Kilenda to provide that information 

20     to us. 

21             The same thing applies for Witness 5 -- or, rather, Witness 159, 

22     and if you feel that it is necessary to recall this witness, you will 

23     have to apply in writing, and the Chamber will determine at that time 

24     whether it is appropriate to recall him and what the protection measures 

25     would be, except we resort to the provisions of 69, Article 69(2) of the 

ICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 4/82 RM TICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 4/82 RM T



Procedural Matters (Open Session)   Page 5 
 
 

Tuesday, 30 March 2010  Case No. ICC-01/04-01/07 

 1     Statute. 

 2             I believe everything is clear right now, and we are going to move 

 3     on to the testimony of Witness 418.  Witness 418 is a forensic doctor, so 

 4     we can remain in open session both for his identification and for his 

 5     solemn undertaking.  So, Mr. Court Officer and Mr. Court Usher, please 

 6     could you bring in Witness 418. 

 7             MR. DUTERTRE:  (Interpretation)  Mr. President. 

 8             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor. 

 9             MR. DUTERTRE:  (Interpretation)  While the witness is being 

10     brought in, I believe that he asked for a computer, which has been 

11     installed this morning, so that he should be able to present his 

12     documents.  Since he is an expert witness, I believe the Defence has no 

13     objection to that. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. O'Shea. 

15             MR. O'SHEA:  (Previous translation continues) ... what my learned 

16     friend just said. 

17             I don't have a problem with him using a computer. 

18             (The witness entered court) 

19             WITNESS:  ERIC BACCARD 

20             (Witness answered through interpreter) 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Very well. 

22             Please, Mr. Witness, sit down.  Good morning, Mr. Witness.  Your 

23     microphone has to be directly in front of you.  You can hear me? 

24             THE WITNESS:  (Interpretation)  Yes, I can hear you well, and 

25     that is the essential thing. 
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Witness, we are in 

 2     open session.  You are going to present, introduce yourself, your name, 

 3     first name, date and place of birth, and actual -- 

 4             THE WITNESS:  (Interpretation)  I am called Eric Baccard, born on 

 5     the 13th of September, 1962, and I am co-ordinator of medico-legal 

 6     activities in the Office of the Prosecutor at the ICC. 

 7             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you.  Can you 

 8     tell us your place of birth? 

 9             THE WITNESS:  (Interpretation)  Yes.  I was born in France in 

10     Chambery. 

11             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. Witness. 

12     Mr. Witness, you are going to take an undertaking to tell the truth.  We 

13     are going to proceed as we do for every witness, which is simple.  I'm 

14     going to read out the formula: 

15              "I solemnly declare that I will speak the truth, the whole 

16     truth, and nothing but the truth." 

17             Have you understood me correctly? 

18             THE WITNESS:  (Interpretation)  Yes, Mr. President. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Do you pledge to tell 

20     the truth, the whole truth, and nothing but the truth? 

21             THE WITNESS:  (Interpretation)  Yes. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Please listen 

23     attentively.  You have just undertaken to tell the truth.  If during your 

24     testimony while answering questions you do not tell the truth, you can be 

25     prosecuted before the court for false testimony, and if the facts are 
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 1     established, you can be convicted.  Have you understood me well? 

 2             THE WITNESS:  (Interpretation)  Yes, indeed, Mr. President. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  The Court notes that 

 4     the provisions of Article 69(1) of the Statute and Rule 66 of the Rules 

 5     of Procedure and Evidence, paragraphs (1) and (3) have been complied 

 6     with. 

 7             Mr. Witness, as you have been doing so far, please speak well 

 8     into your microphone.  Speak slowly to facilitate the work of our 

 9     interpreters, particularly since there are delays, and you have to 

10     respect the five-second rule between the end of what somebody says and 

11     the beginning of the next intervention. 

12             Mr. Prosecutor, you are the one who will begin, and we agree that 

13     we remain in the limits of the decision that set out the limits of 

14     Bogoro, and you launched an appeal which was not granted, so we want to 

15     avoid any questions that may not be useful.  We want this witness to 

16     provide as much information and clarification as possible to the Court 

17     within a time-line that is compatible with the schedule of the hearing. 

18             Mr. Prosecutor, you can proceed. 

19             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President.  It is 

20     quite clear, and when we will refer to certain documents, it will be 

21     simply for purposes of identification and locations. 

22             I would like to make two series of preliminary remarks, 

23     Mr. President, your Honours, and the first point regards using the closed 

24     session and open session with this witness.  The second series of 

25     observations relate to the way I wish to refer to certain documents, and 
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 1     I have prepared a certain number of folders for that. 

 2             What are the parameters for the use of open session and closed 

 3     session?  I can see mainly four.  First of all, Dr. Baccard does not have 

 4     protection measures. 

 5             Secondly, there is your decision 988 in which your Chamber 

 6     granted protection measures for the three expert reports drawn up by 

 7     Dr. Baccard. 

 8             Thirdly, Dr. Baccard initially had to testify after the three 

 9     persons who are the subjects of those reports, but for reasons that we 

10     are aware of, the order of appearances has changed, and I believe we have 

11     to avoid any risk of contamination of the testimony of those persons, 

12     subjects of these reports, and I believe the Defence will have no 

13     objection to that. 

14             Fourthly, those people have been assigned pseudonyms, and for the 

15     time being we are not aware of those pseudonyms that are specifically 

16     assigned to them. 

17             This leads me to make the following proposals, but I am totally 

18     in the hands of the Chamber in this regard:  I will propose, first of 

19     all, that our exchanges should take place generally on -- in open 

20     session, including on the reports, but the reports should not be shown 

21     over the screens that are accessible to the public.  That is -- that is 

22     in compliance with your decision 988.  And if I am -- if my memory serves 

23     me correctly, it is a concern to protect the welfare and private life of 

24     those people. 

25             Secondly, and this is a proposal, when I will quote the 
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 1     statements of the subjects of these reports as recounted to the expert, I 

 2     will request that we go into closed session so as not to contaminate the 

 3     testimony of those persons. 

 4             Thirdly, I would like to propose that when we deal with 

 5     identifying information regarding those persons, we also going into 

 6     closed session for the same decision that I'm referring to, 988. 

 7             Fourthly, and for the remainder, and this will be the last of my 

 8     series of initial observations, the use of a pseudonym should enable 

 9     public discussion.  It would then be up to the Defence if they fear a 

10     risk of contamination to object or to intervene so that we go into closed 

11     session or perhaps request redactions. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, 

13     Mr. Dutertre. 

14             Does the Defence have any objection to this initial statement 

15     which could lead potentially to some discussion?  Mr. O'Shea? 

16             MR. O'SHEA:  (Previous translation continues) ... objection to 

17     what my learned friend has outlined.  I would, however, suggest that he 

18     exercise a little bit of discretion in how he applies his principles. 

19     We're concerned to have a public trial, and it may not be necessary 

20     always to always have elements in closed session which fall within the 

21     parameters as he's outlined. 

22             I can understand, for example, that we don't want photographs of 

23     the victim going across to the public, but certainly insofar as the 

24     discussion with the doctor is concerned, in order for it to be understood 

25     by the public, I think we have to be careful about closed session, and I 
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 1     don't think it will always be necessary, but obviously I leave that in my 

 2     learned friend's discretion, but I flag that up because we are concerned 

 3     that things are becoming a little bit too much in closed session. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, 

 5     Mr. O'Shea. 

 6             I believe, Mr. Kilenda, you agree? 

 7             MR. KILENDA:  (Interpretation)  Yes, I share the same point of 

 8     view.  Inasmuch as possible, we would prefer that the doctor's testimony 

 9     be in open session.  Thank you, Your Honour. 

10             PRESIDING JUDGE COTTE:  (Interpretation)  What about the Legal 

11     Representatives of Victims?  Do you have any comments? 

12             MR. GILISSEN:  (Interpretation)  No, I don't have any comment.  I 

13     believe we all agree as to how to proceed. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, 

15     Mr. Gilissen. 

16             In that case, we will all be cautious so that we can provide for 

17     a public session inasmuch as possible, while avoiding anything that could 

18     cause harm to any of the victims or anything that might enable the 

19     identification or lead to risk of contamination.  Mr. O'Shea. 

20             MR. O'SHEA:  Your Honours, I'm on my feet with a degree of 

21     embarrassment as it's just been drawn to my attention that I'm not 

22     wearing my gown.  If I was in England, you would tell me that you can't 

23     see me or hear me, and I do apologise for that and I hope you can bear 

24     with me until the break.  I certainly don't want Mr. Hooper's. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. O'Shea, 
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 1     for having called the attention to the Chamber that at least some of us 

 2     are not aware of the customs of your country, but thank you for having 

 3     called our attention, but you do look like you are dressed properly and 

 4     able to speak in a dignified way before this court. 

 5             Mr. Prosecutor, you may begin. 

 6             MR. DUTERTRE:  (Interpretation)  Well, yes, the gown makes the 

 7     man, so to speak. 

 8             I have prepared, for reasons of practicality and sometimes it's 

 9     more difficult to consult documents on the eCourt, I've prepared two 

10     binders.  One includes the three reports that have been drafted by 

11     Dr. Baccard regarding the three witnesses that he was asked to -- the 

12     three persons he was asked to examine, and then there are photographs 

13     from the Office of the Prosecutor (as interpreted) taken in 2007, and the 

14     only questions about those photographs regard who took them and where 

15     they were taken. 

16             I have 20 copies of these binders, and if you will allow me I 

17     would like them distributed to the members of the court. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  Would the usher be so 

19     kind as to pass out they binders and pass them out amongst the members of 

20     the Chamber and the Court.  Thank you. 

21             THE INTERPRETER:  Comment from the interpreter:  In the previous 

22     intervention, it was the "Bogoro Institute" and not the "Office of the 

23     Prosecutor," I believe. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  Does everyone now have 

25     a copy of the binder passed out by the Prosecutor?  What about the
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 1     interpreters and the accused?  Well, if we have extra copies, we need to 

 2     give them to the accused and to the interpreters.  Do we have a copy for 

 3     each interpretation booth? 

 4             It looks to me now that each interpretation booth has a copy of 

 5     the report.  Mr. Dutertre, you may now proceed, and it is indeed time. 

 6             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour.  And in 

 7     order to save time, I am looking to the Defence now.  I would imagine 

 8     that the quality of expert of Dr. Baccard is not contested by any of the 

 9     Defence counsels? 

10             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. O'Shea. 

11             MR. O'SHEA:  (Previous translation continues) ... is a doctor and 

12     a scientist and clearly an expert. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. O'Shea. 

14             There seems to be no objection from Mathieu Ngudjolo's team. 

15             You may proceed. 

16             MR. DUTERTRE:  (Interpretation)  I have a few quick questions for 

17     Dr. Baccard regarding his curriculum vitae to clarify his background. 

18             Questioned by Mr. Dutertre: 

19        Q.   Good morning, Doctor. 

20        A.   Good morning, Mr. Prosecutor. 

21        Q.   You are a doctor in medicine.  You have completed -- well, you're 

22     a doctor in medicine, and you have completed a university diploma, a DU, 

23     in wound ballistics.  You began your work as a forensic doctor at the 

24     university hospital in Grenoble in France in 1985.  You were appointed as 

25     an expert to the Court de Cassation in 1999.  You have worked for the 
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 1     ICTY, in particular as the chief forensic doctor for the Office of the 

 2     Prosecutor, and presently you are the co-ordinator of the medico-legal 

 3     activities at the Office of the Prosecutor of the ICC. 

 4             Is all of this correct? 

 5        A.   Yes, that's correct, Mr. Prosecutor. 

 6        Q.   Thank you, Doctor.  Doctor, how many expertise reports have you 

 7     carried out in all, both before national courts, requested either by the 

 8     investigating magistrates or by the public prosecutor's office or for 

 9     international organisations such as the ICC or the ICTY?  Can you give us 

10     an order of magnitude? 

11        A.   Well, that's a very difficult estimate to give you, 

12     Mr. Prosecutor.  I -- if I said several thousand, would you be satisfied? 

13     If you want something more precise, if you want me to distinguish between 

14     an expertise of living victims or autopsy reports, if I were to combined 

15     the two, I would say several thousand. 

16        Q.   Thank you.  That's very useful.  How many times have you 

17     testified as an expert witness before the ICTY? 

18        A.   I testified on several occasions for -- before the ICTY.  I 

19     believe in four cases, the Milosevic case, the Milutinovic case, the 

20     Gotovina case, and the Djordjevic case, and I was re-called to testify 

21     two or three days in some of those cases, in particular in the Milosevic 

22     case. 

23        Q.   Could you tell us briefly what is involved in your present job as 

24     co-ordinator of medico-legal activities at the Office of the Prosecutor? 

25     And this is my last question on your CV. 
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 1        A.   I am in charge of a unit which is a support and scientific 

 2     intervention unit.  In other words, this activity -- this activity goes 

 3     far beyond forensic studies as such or scientific police activities, but 

 4     I'm also involved in other scientific aspects that can be useful in 

 5     investigations, in particular the analysis of geographical information 

 6     systems, as well as satellite information systems and other types of 

 7     imaging systems, air photography taken by drones, for example, these 

 8     small flying objects. 

 9        Q.   I have finished my questions on your CV, and I should like to go 

10     on now to the first series of questions which relate to your expert 

11     report, and I would like to begin with the person P-132.  The ERN of the 

12     first page is DRC-OTP-1033-0025, and the last page is DRC-OTP-1033-0044. 

13             MR. DUTERTRE:  (Interpretation) This is a confidential document 

14     which, with your permission, your Honour, can be displayed on the eCourt 

15     system but not to the public.  This is under the first tab of the blue 

16     binder. 

17             PRESIDING JUDGE COTTE:  (Interpretation)  Fine.  You may proceed. 

18             MR. DUTERTRE:  (Interpretation)  Yes.  I was waiting for it to 

19     come up on the screen, but indeed it's good because everyone has the 

20     document. 

21        Q.   Did you examine P-132? 

22        A.   Yes.  It took place in November 2008 in Kinshasa. 

23        Q.   Did you yourself personally draft the report including the 

24     annexes that can be found under tab 1? 

25        A.   Yes, Mr. Prosecutor, indeed I did.
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 1        Q.   Could you please turn to page 12 of this report.  The ERN is 

 2     DRC-OTP-1033-0036. 

 3             Underneath the date, the 12th of February, 2009, whose signature 

 4     is that? 

 5        A.   That is my signature. 

 6             MR. DUTERTRE:  (Interpretation) I would like to go into closed 

 7     session briefly, your Honour. 

 8             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, briefly 

 9     shall we go into closed session, please. 

10             (Private session at 9.50 a.m.) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6             (Open session at 9.52 a.m.) 

 7             COURT OFFICER:  We are in public session, your Honours. 

 8             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, 

 9     Mr. Court Officer.  You may proceed, Mr. Prosecutor. 

10             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour. 

11        Q.   Dr. Baccard, could you please turn to page 5, in particular 

12     paragraph 8.  The ERN is DRC-OTP-1033-0029.  0029. 

13             In paragraph 8, you indicate that the person you examined, and I 

14     quote:  "Has no medical -- has described no medical antecedents nor 

15     surgical nor traumatic antecedents that would represent a prior 

16     condition." 

17             My question is as follows:  Why is it that you make that comment, 

18     Doctor? 

19        A.   Questions regarding potential antecedents that a potential victim 

20     may have is aimed at screening a prior state, as we call it, in forensic 

21     medicine.  In other words, an illness, a surgical intervention, or an 

22     accident, the consequences of which could have an influence on the 

23     patient's traumatic history, in particular in regarding the event we're 

24     examining, in this particular case the wound. 

25             If I may give you an example.  If a person has fractured the
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 1     right shoulder, in the case of this victim, which might have occurred two 

 2     years before, would have left a stiffness and a loss of potential 

 3     movement to raise the arm would represent a prior state, and during the 

 4     examination of the wound at the same part of the body, it would be an 

 5     error in terms of forensics to state that the sequelae presented at the 

 6     right shoulder were caused by the wound, whereas, in fact, those sequelae 

 7     are related to this prior condition, and that is why we question the 

 8     person about prior conditions, and that shows the importance of potential 

 9     prior conditions. 

10        Q.   Well, we've anticipated just a bit as regards the nature of the 

11     wound.  In other words, what you're saying is there was no prior 

12     condition described by the person you examined which would interfere or 

13     have a relationship with the wound undergone on the right shoulder? 

14        A.   Indeed.  There was no prior condition, absolutely. 

15             MR. DUTERTRE:  (Interpretation)  Your Honour, I would like to go 

16     back into closed session very briefly, and that should be the last time 

17     for this report. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  Fine.  Closed session, 

19     please. 

20             (Private session at 9.56 a.m.) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17             (Open session at 9.58 a.m.) 

18             COURT OFFICER:  We are in public session, your Honours. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you.  Please 

20     proceed, Mr. Dutertre. 

21             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour. 

22        Q.   By way of introduction, you did not receive any medical reports 

23     regarding the wound of the witness in the right shoulder? 

24        A.   Indeed.  There were no medical certificates or hospitalisation 

25     reports, X-rays, or any para-clinical examination results, nothing of the

ICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 18/82 RM TICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 18/82 RM T



Witness: Eric Baccard (Open Session)  Page 19 
Questioned by Mr. Dutertre 
 

Tuesday, 30 March 2010  Case No. ICC-01/04-01/07 

 1     kind. 

 2        Q.   I would like to go now to page 10 of your report which bears the 

 3     ERN number DRC-OTP-1033 -- page 10.  The transcript says 8.  And I 

 4     repeat, it's DRC-OTP-1033-0034. 

 5             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, is there 

 6     a difficulty, a technical difficulty, with the transcript in the French? 

 7     It is blocked on my screen.  That's it.  Things have appeared. 

 8             Prosecutor, everything seems to have been cleared.  You can 

 9     continue. 

10             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour. 

11        Q.   Witness, Dr. Baccard, the photograph which is visible on page 10 

12     is the photograph of the external part of the right shoulder of P-132; is 

13     that correct? 

14        A.   That is correct. 

15        Q.   P-132.  There we can see the stump.  This stump has a scar which 

16     is practically horizontal, approximately 10 centimetres long, as 

17     mentioned in paragraph 54 of your report on page 9. 

18        A.   That is correct. 

19        Q.   Still with page 10, on paragraph 55, you mention, and here I 

20     quote: 

21             "The analysis of the characteristics of such wounds is difficult 

22     at the scar stage, taking into account evolutions, particularly in 

23     relation to other phenomena -- (indiscernible) phenomena." 

24             And then in particular with relation to this -- this pus 

25     discharge.  Despite this lack of medical documentation at the time and 
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 1     despite the late nature of your examination, is it correct that these 

 2     microscopic characteristics of the right shoulder of P-132, of the scar 

 3     of P-132 on the right shoulder, appear compatible with an injury from a 

 4     firearm projectile?  Is that -- that is your conclusion in the third 

 5     point or bullet point of paragraph 55? 

 6        A.   Prosecutor, I did develop in my report the limits linked to the 

 7     different factors that you have mentioned, in particular the age of the 

 8     wound, the phenomena of suppuration, but having said that and subject to 

 9     the limits and reservations being put, I can confirm that this aspect is 

10     compatible with the injuries as we see in a scar form in the -- when you 

11     have a single firearm projectile. 

12        Q.   You then note, Doctor, in paragraph 56, page 11, 

13     DRC-OTP-1033-0035, you note that there are other possible etiologies. 

14     And then on paragraph 57 on the same page, you note that: 

15             "No clinical argument can eliminate the hypothesis of a scar due 

16     to bullet wound." 

17             So if I understand well, scientifically, from a purely medical 

18     point of view, no point could question or contradict that the scar of 

19     P-132 on the right shoulder is linked to a bullet wound as told by P-132; 

20     is that correct? 

21        A.   That is correct, Prosecutor.  I mentioned in the paragraph that 

22     you mentioned, paragraph 56, that other etiologies, other causes, were 

23     also possible, but the hypothesis of a scar caused by a bullet cannot be 

24     excluded.  For example, if we were in the presence of an injury caused by 

25     a bladed weapon with a cutting blade it would be totally different, and 
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 1     this is the reason why in the other scenarios or hypotheses that I 

 2     mention the wounds with bladed weapons as described classically, with 

 3     marks, it has a linear and a rectiline angle, and this is not the type of 

 4     hypothesis that we can raise here.  You had to go beyond that and mention 

 5     a weapon with a cutting action but which could explain this aspect.  It 

 6     is sure where I am concerned that it is a precision that doesn't appear 

 7     on my report if I had given a priority to a preference, then I would 

 8     firstly mention a bullet wound, and then I would mention other 

 9     hypotheses. 

10        Q.   Thank you.  So you mention in your third bullet point that there 

11     was -- on the third bullet point you mention that there was also a 

12     projectile of a tangential nature which could of caused this injury. 

13     Could you explain what you mean by that? 

14        A.   This -- this is a shot which the orifice of entry and exit are 

15     confused.  That's to say that the projectile creates a cutaneous break 

16     but it doesn't create a tunnel in the skin.  So independently you have an 

17     orifice of entry and exit, but it only appears on the outside of that 

18     anatomic part which is affected by it. 

19        Q.   "Tangential," that means that the projectile does not remain in 

20     the body. 

21        A.   That's correct. 

22        Q.   Now, with regards to the date, your conclusion is that it would 

23     be compatible with events that took place in February 2003.  That we can 

24     see on page 12, paragraph 59.  DRC-OTP-1033-0036. 

25        A.   Yes, that is correct.  I also mentioned that the scientific 
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 1     objectivity would make me also state the limits of this conclusion, 

 2     because the average dates are mentioned in my reports.  A surgeon 

 3     considers that an injury, a scar, develops, it evolves, over a duration 

 4     of 12 to 18 months, a year, year and a half, sometimes two years, and in 

 5     very rare cases three years, but beyond that we really have no 

 6     possibility or scientific means to date with a degree of precision the 

 7     age of a scar. 

 8        Q.   And here it was the right shoulder of P-132.  It was a 

 9     non-evolving injury which corresponded with the events in February 2003. 

10        A.   Yes.  The interval between the alleged facts and the clinical 

11     examination was five years and over.  There was no character of evolution 

12     with regards to this scar, so effectively this scenario is plausible 

13     given the clinical examination that took place. 

14        Q.   I have finished with this first report concerning P-132, and I 

15     would now wish to attribute it an EVD number. 

16             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, could 

17     you give us an EVD number for this first report, confidential. 

18             COURT OFFICER:  Your Honour, the 20-page document under 

19     DRC-OTP-1033-0025 will be assigned EVD-OTP-00055 and marked as 

20     confidential. 

21             MR. O'SHEA:  Mr. President. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Counsel O'Shea. 

23             MR. O'SHEA:  (Previous translation continues) ... line of thought 

24     of my learned friend.  As the court is aware, this is an English-speaking 

25     team, and in particular, Mr. Hooper listens in English, and I'm looking 
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 1     at the transcript in English.  I do remember approaching my learned 

 2     friends, not fact my learned friend in court today, but approaching my 

 3     learned friends a week and a half ago and asking whether the translation 

 4     has been provided with these documents in advance.  I don't know if my 

 5     learned friend can clarify whether that has occurred.  If it hasn't 

 6     occurred, I would suggest that the translators be given a long break to 

 7     read through these documents, because there's a fair amount of 

 8     terminology that -- at least on the transcripts is not coming through 

 9     properly in English. 

10             Well, I mean, of course, it's a difficulty because of the 

11     circumstances we're in.  We may -- we may not, in fact, want a long break 

12     as such, but I'm just a little bit concerned that the translators have 

13     had adequate opportunity to read these documents.  Perhaps my learned 

14     friend can give a little bit of clarification on this. 

15             PRESIDING JUDGE COTTE:  (Interpretation)  It's important for the 

16     honourable colleague to give precisions in this regard. 

17             The honourable colleague gives the following provisions. 

18             MR. DUTERTRE:  (Interpretation)  I have no memory of a request of 

19     this nature on the part of Counsel O'Shea, not today, not before.  What I 

20     do know is that Counsel O'Shea approached one of my colleagues asking if 

21     the translators had access to the reports.  This was checked with the 

22     Court Officer.  They did have access.  Now, with regards to the rest, the 

23     interpreters -- I have provided them with my questions.  That does 

24     facilitate their work, and they did have the possibility to read 

25     sufficiently the expert reports which were in French.  So I don't see the 
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 1     shadow of a difficulty where that concerns, but we can try and slow down 

 2     the pace if that is the wish of the Defence and to speak more slowly. 

 3     But, of course, all this will be to the detriment of the time that is 

 4     accorded to the Prosecution. 

 5             PRESIDING JUDGE COTTE:  (Interpretation)  If you -- 

 6     Counsel O'Shea and then Counsel Kilenda. 

 7             MR. O'SHEA:  I'm grateful for my learned friend for that 

 8     indication.  I mean, if all has been done which meant to be done, then 

 9     there is not much that can be done more.  I don't think the solution to 

10     the problem is to slow down, because I don't think it's a question of 

11     speed.  I think it's a question of medical terminology.  So I think we'll 

12     just have to see how it goes and hope for the best for the time being. 

13     And it may be that an extra half an hour's break won't make much 

14     difference anyway.  So I'll retract that request.  I just flag up that 

15     it's important that we have a proper translation of the medical 

16     terminology as well as the common English, and let's see how it goes and 

17     hope it improves. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

19     Counsel Kilenda. 

20             MR. KILENDA:  (Interpretation)  Thank you, your Honours.  The 

21     Defence of Mathieu Ngudjolo now would like to know if the EVD number 

22     should be attributed to all the document or only to the paragraphs 

23     addressed by the Prosecutor.  Thank you. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  Prosecutor, what's your 

25     wish?  The Chamber has its idea.  What would you wish? 
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 1             MR. DUTERTRE:  (Interpretation)  I would like the EVD number to 

 2     be attributed to the whole document.  We will examine certain aspects of 

 3     it, but it will have -- form a whole, and can be used by all of the 

 4     parties, by the Chamber, with a view to its judgement.  So it's the whole 

 5     document which shall receive an EVD number. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Prosecutor. 

 7     Counsel Kilenda, this is the feeling that the counsel also had with a 

 8     view to coherence.  Even if we can refer to the transcript and the 

 9     questions and answers, it is infinitely preferable at the given time if 

10     necessary - and the Legal Representatives of Victims are very much 

11     concerned by this - to be able to about to the whole document. 

12             Now, Counsel O'Shea, you know how the language problem also 

13     concerns the Chamber.  At times you have difficulties which we understand 

14     very well, and you know that we share with you this same type of 

15     difficulty. 

16             The Chamber have it noted that both the Prosecutor and the 

17     witness were expressing themselves with a lot of slowness, that the 

18     witness was speaking clearly, and did had -- up to now did not use too 

19     many technical terms, but did make an effort in the best sense of the 

20     term to use more common words for his words to make them accessible to 

21     the non-initiated.  We are not doctors, but the -- a real expert is able 

22     to make his speech accessible to everyone. 

23             Now, if the interpreters find that there's a particular word they 

24     have problems with and they need some time to be able to consult a 

25     dictionary, then they should say this to us quite simply so that we all 

ICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 25/82 RM TICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 25/82 RM T



Witness: Eric Baccard (Open Session)  Page 26 
Questioned by Mr. Dutertre 
 

Tuesday, 30 March 2010  Case No. ICC-01/04-01/07 

 1     would be able to have a better translation.  We have understood the sense 

 2     of your message, and we will try with a view to this cross-examination or 

 3     this examination-in-chief, rather, to continue in this direction. 

 4             MR. O'SHEA:  (Previous translation continues)... interpreters.  I 

 5     have a great deal of sympathy with the difficulty of their task today, 

 6     and I know that everybody is making an effort to speak in plain language, 

 7     but, of course, we are dealing with medical matters.  I'll just give you 

 8     one example.  There was a word in French, "suppuration," which should 

 9     have been translated into English as "suppuration" but was translated as 

10     "separation."  But you can see how that particular word is important in 

11     the context in which we're talking, but we're in this difficulty and 

12     we'll just have to live through it. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  What this leads us with 

14     to ask you to not hesitate to articulate even more than you might do. 

15     Every time you use a particularly technical word, no matter how clear it 

16     might be, even -- "suppuration" and "separation," they don't have the 

17     same meaning, obviously. 

18             I would just like to ask for a moment. 

19             (The Trial Chamber confers) 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Prosecutor, we're going 

21     to ask you to continue.  The Chamber was wondering if the Defence teams 

22     where it concerned these reports accepted them as such and if we couldn't 

23     perhaps have gone more quickly to the cross-examination itself, but the 

24     intervention of Counsel O'Shea shows that it's certainly necessary to 

25     obtain from your questions certain precisions with regards to the -- the
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 1     witness and from the witness.  So please continue. 

 2             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour. 

 3        Q.   I now go to the second report which is in tab 2, and the ERN 

 4     number of this is DRC-OTP-1033-0046.  1033-0046.  The French transcript 

 5     appears to be blocked.  No.  It started again.  To 1033-0066. 

 6     Confidential.  It could appear with a number while we've the paper 

 7     version. 

 8             PRESIDING JUDGE COTTE:  (Interpretation)  This is understood. 

 9     Please continue, Prosecutor. 

10             MR. DUTERTRE:  (Interpretation) 

11        Q.   To accelerate the rhythm, a question which is quite complex: 

12     Doctor, you personally examined 249, and you personally wrote this 

13     report, and on page 14, on the 12th of February, 2009, is that your 

14     signature that appears? 

15        A.   I confirm the -- I answer yes to all these questions. 

16             MR. DUTERTRE:  (Interpretation) Now, would I like to go very 

17     briefly into closed session. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  We will now go into 

19     private session for a moment. 

20             (Private session at 10.22 a.m.) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20             (Open session at 10.25 a.m.) 

21             COURT OFFICER:  We are in public session, your Honour. 

22             MR. O'SHEA:  Your Honour, if I could just come back to a 

23     comment -- 

24             PRESIDING JUDGE COTTE:  (No interpretation) 

25             MR. O'SHEA:  -- that your Honour made a moment ago about the
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 1     possibility of fast-tracking the examination-in-chief.  Can I indicate -- 

 2     if this assists, can I indicate that we've obviously studied these 

 3     reports which have been prepared by Dr. Baccard.  For -- for the part of 

 4     our team at least, we would have no objection to those reports going into 

 5     evidence, and I'm certainly in a position to cross-examine it -- 

 6     cross-examine on the basis of the reports. 

 7             I can see that to some extent my learned friend is taking -- 

 8     taking the witness through various parts of his reports, and while this 

 9     may be a useful exercise for your Honours, I can indicate that for my 

10     part we can work from the reports, unless there are new matters which my 

11     learned friend wishes to refer to. 

12             I don't know to what extent that assists, but it may be that this 

13     can go a little faster. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

15     Counsel O'Shea.  And with regards to the Mathieu Ngudjolo team? 

16             MR. KILENDA:  (Interpretation)  Thank you, Your Honour, Judges. 

17     You will remember that last year when we had exchanges with the Office of 

18     the Prosecutor on the different evidence to be admitted or established 

19     fact that the Defence team of Mathieu Ngudjolo hadn't accepted this 

20     report.  I think that our position hasn't changed today.  We don't want 

21     to go quickly.  If we have to take the time that's necessary, we are at 

22     the disposition of the Court to do so.  We think that we have the 

23     opportunity to have the opportunity of the author of this report here, 

24     and there are certain elements that we would like light shed on and which 

25     would also be of assistance to the Court.  Thank you.
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

 2             Prosecutor, please continue. 

 3             MR. DUTERTRE:  (Interpretation)  Thank you, Your Honour.  This is 

 4     the parameters which I had in mind, and the position of the Defence of 

 5     Mathieu Ngudjolo remains. 

 6        Q.   You note on page 5, paragraph 7, that the person who was examined 

 7     does not describe any medical, surgical, or traumatic history which could 

 8     constitute a previous state. 

 9        A.   Yes, I confirm that. 

10        Q.   I will not go back to the explanation that you've already given 

11     with regards to your report. 

12             MR. DUTERTRE:  (Interpretation)  I would now like to go quickly 

13     into closed session. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, please 

15     could you take us into private session. 

16             (Private session at 10.28 a.m.) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7             (Open session at 10.30 a.m.) 

 8             COURT OFFICER:  We are in public session, your Honours. 

 9             PRESIDING JUDGE COTTE:  (Interpretation)  Very well.  Please 

10     proceed, Mr. Prosecutor. 

11             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President. 

12        Q.   On page 7 of this report regarding 249, we have a photograph of 

13     the external view of the middle third of the left leg commonly known as 

14     the left calf of P-249.  At letter A on the photograph, there is an ovate 

15     shaped scar of 5.5 centimetres by 2.3 centimetres; is that correct? 

16        A.   Yes, that is correct. 

17        Q.   In forensic medicine, what do you mean by "oval shaped" or "ovate 

18     shaped" that is in answer to the request of Mr. Kilenda? 

19        A.   It is an oval shape. 

20        Q.   Thank you.  Now, can you go to page 21, which is a transfer sheet 

21     and which bears the name of the person examined.  That document is dated 

22     the 21st of -- the 31st of March, 2003, and it relates to P-249 and 

23     mentions a bullet wound in the left calf that goes through the calf 

24     without staying in. 

25             My question is as follows:  What are your observations regarding
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 1     the fact that this document mentions the right calf and not the left 

 2     calf? 

 3        A.   This error was commented in my report.  I pointed it out.  This 

 4     happens when you look at medical documents drawn up by doctors who say 

 5     "left" instead of "right."  This is something that is not unusual.  There 

 6     was nothing on the right calf.  In fact, the wound was on the left calf. 

 7        Q.   You anticipated my follow-up question.  Now, this transfer form 

 8     mentions the existence of scirrhous fluid and a surgical incision.  I 

 9     have two questions:  What is scirrhous fluid and what is a surgical 

10     incision? 

11        A.   Scirrhosity or scirrhous fluid is the discharge of a liquid from 

12     a part of the body, and a surgical incision is an operation to widen the 

13     wound, to clean it up, and to remove any dead tissue. 

14        Q.   Now please refer to page 12, paragraph 31, 1 and 2.  It is stated 

15     there that the suppuration makes it difficult to analyse a scarred wound. 

16     Inflammatory outbreaks and surgical incision can also alter the initial 

17     aspect of the wound. 

18             My question is as follows:  Despite that, your conclusion on page 

19     13, paragraph 31, form is that the scar on the left calf of P-249 is 

20     consistent with a wound by a projectile from a firearm; is that correct? 

21        A.   My conclusion was that such a wound is -- such an injury is 

22     consistent with a wound by a bullet as indicated in my report.  This is 

23     indeed a conclusion drawn on the basis of my experience with wounds that 

24     had similar clinical developments. 

25        Q.   Page 13, paragraph 32, you point out that other etiologies or 
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 1     possible causes are possible, and then in paragraph 32 you say that no 

 2     clinical argument can exclude the hypothesis of a scar related to a 

 3     bullet wound.  Once again my question is as follows:  If I understand you 

 4     correctly, scientifically, from a medical point of view, no element can 

 5     dispute or contradict the fact that the ovate shaped scar on P-249 in her 

 6     calf is linked to a bullet wound as related or recounted by this patient; 

 7     is that correct? 

 8        A.   Yes, that is correct. 

 9        Q.   You then indicate still on page 13, paragraph 31(5), that, and I 

10     quote: 

11             "It seems probable that this is a shallow wound which is 

12     tangential and possibly en seton." 

13             Can you explain to us, Mr. Witness, what is a wound en seton? 

14        A.   A wound en seton is a wound that is superficial but that creates 

15     a tunnel in the skin. 

16        Q.   Does that mean that the entry and exit wounds are basically the 

17     same or can you explain? 

18        A.   No.  It is a wound that is different from a tangential wound. 

19     There is a penetration of the skin, and then there is an exit wound but 

20     both of them are superficial, but there is a sort of tunnel on the skin. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. O'Shea is 

22     everything all right? 

23             MR. O'SHEA:  Much better. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  Very well. 

25             MR. DUTERTRE:  (Interpretation) 

ICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 33/82 RM TICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 33/82 RM T



Witness: Eric Baccard (Open Session)  Page 34 
Questioned by Mr. Dutertre 
 

Tuesday, 30 March 2010  Case No. ICC-01/04-01/07 

 1        Q.   Thank you.  Doctor, now, did the surgical incision that was 

 2     effected on this patient camouflage the exit and entry wounds? 

 3        A.   There is no surgical report, and it is actually mentioned in a 

 4     very summary manner.  It simply mentions an incision.  So it is difficult 

 5     to know precisely the nature of the operation that was carried out 

 6     insofar as the transfer forms mentions bullet wounds, bullets that hit 

 7     the right calf, crossing through the calf but without remaining there. 

 8     And when you look at the scar, it is probable that the surgical operation 

 9     to widen this tunnel and remove the dead tissue sort of camouflaged 

10     those, both the exit and entry wounds. 

11        Q.   Now, regarding the date of the wound in question, does the 

12     appearance of this wound, is it consistent with an occurrence date of 

13     February 2003? 

14        A.   With hindsight, when you look at the clinical examination in 

15     relation to the events in question, that is which happened more than five 

16     years before, there was no development, no clinical development, of the 

17     scar.  So the date was consistent with the -- the wound was consistent 

18     with the date that had been mentioned to me. 

19             MR. DUTERTRE:  (Interpretation)  I have finished with this second 

20     report, Mr. President, and I would like an EVD number that is 

21     confidential. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Yes. 

23     Mr. Court Officer, we will assign an EVD number to the entire report. 

24             COURT OFFICER:  Thank you, your Honours.  The 21-page document 

25     which is under DRC-OTP-1033-0046 will be assigned EVD-OTP-00056 and 
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 1     marked as confidential. 

 2             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 3     Court Officer. 

 4             Please proceed, Mr. Prosecutor. 

 5             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President.  I 

 6     will now move to the next report, that is the third report, on P-287. 

 7     That confidential report has the ERN number DRC-OTP-1033-0002 to 

 8     1033-0023.  And it is in tab 3 of the folder. 

 9        Q.   Mr. Witness, another double question:  Did you personally examine 

10     287, and did you personally draft the report in tab 3, and is it your 

11     signature on page 12? 

12        A.   The answer is yes to the three questions. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor, 

14     Judge Diarra wanted to have a clarification, and she would ask you the 

15     question directly. 

16             JUDGE DIARRA:  (Interpretation)  You said DRC-OTP-1033-00023? 

17             MR. DUTERTRE:  (Interpretation)  The procedure is as follows:  I 

18     give you the first page and the last page. 

19             JUDGE DIARRA:  (Interpretation)  I'm sorry, I apologise. 

20             MR. DUTERTRE:  (Interpretation)  The confusion is mine. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Prosecutor, please 

22     proceed. 

23             MR. DUTERTRE:  (Interpretation)  We can briefly go into closed 

24     session. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  Very well.
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 1     Court Officer, let us go into private session. 

 2             (Private session at 10.44 a.m.) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13             (Open session at 10.47 a.m.) 

14             COURT OFFICER:  We are in open session, your Honours. 

15             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

16             Prosecutor, please continue. 

17             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President. 

18        Q.   Can you go, Mr. Witness, to page 19 of your report.  There is a 

19     photograph of the right knee of P-287, and you say it is on the 

20     antero-internal part, and you say that this injury is clearly of a 

21     surgical nature; is that correct? 

22        A.   Yes, absolutely. 

23        Q.   And despite the lack of a medical or surgery report, is your 

24     conclusion that that -- is it your conclusion that that scar was the 

25     result of a bullet wound?
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 1        A.   My conclusion was that the scar was consistent, and I insist on 

 2     that in my three reports, I talk of consistency and not certainty.  I 

 3     said it is consistent with surgical operation which itself could have 

 4     been made necessary by a bullet wound. 

 5        Q.   And if I understand you correctly, no clinical or scientific 

 6     argument can dispute or contradict the fact that that surgical scar was 

 7     the result of an injury from a firearm? 

 8        A.   Amongst other causes, that surgical operation could have been 

 9     made necessary by a bullet wound. 

10        Q.   Can you tell us whether this scar is consistent with the events 

11     of February 2003? 

12        A.   The same remarks that I have made previously also apply to this 

13     victim.  That is, the scar was no longer developing in any way, and this 

14     means that this was a scar that was two to three years old and, 

15     therefore, consistent with the date mentioned to me regarding the events 

16     in question. 

17             MR. DUTERTRE:  (Interpretation)  Mr. President, I would like to 

18     have an EVD number for this entire document, and it should be 

19     confidential. 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Very well, 

21     Mr. Prosecutor. 

22             Mr. Court Officer, please. 

23             COURT OFFICER:  The 22-page document, your Honours, under 

24     DRC-OTP-1033-0002 will be assigned EVD-OTP-00057 and will be marked as 

25     confidential. 
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 2     Court Officer. 

 3             Prosecutor, please continue. 

 4             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President. 

 5        Q.   So overall for these three people, there is no medical 

 6     information that contradicts the version that they gave regarding the 

 7     origin of the scars? 

 8        A.   Yes.  Such a conclusion is quite objective from a scientific 

 9     point of view. 

10        Q.   I spoke too fast.  My question was as follows:  So for these 

11     three persons, no medical fact can contradict the version given by them 

12     regarding the origin of their injuries? 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Your question has now 

14     been included in the transcript.  Please continue. 

15             MR. DUTERTRE:  (Interpretation)  Thank you, Mr. President.  I 

16     have finished with these three reports, and I would like to move on to a 

17     certain number of documents regarding clarifications on the dates, and I 

18     would like to begin with the satellite photograph 1016-0224, and it is a 

19     public document.  So this is a photograph that has been zoomed, and it 

20     was shown to Witness 323.  It is a heavy document. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  We are seven minutes 

22     away from the end of this morning's hearing. 

23             MR. DUTERTRE:  (Interpretation)  I believe I can go briefly and 

24     conclude before -- on this before the break. 

25        Q.   Can you see a document on your screen, Doctor? 
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 1        A.   No. 

 2             PRESIDING JUDGE COTTE:  (Interpretation)  Which button should we 

 3     ourselves press to be able to see that document?  Apparently "PC 1." 

 4     That is, if you press "PC 1," you can see the document on the screens.  I 

 5     hope everyone can see that document. 

 6             The accused persons?  I can see that Mr. Mathieu Ngudjolo is 

 7     nodding in agreement, and the same with Mr. Katanga to our left also. 

 8     Very well. 

 9             MR. DUTERTRE:  (Interpretation) 

10        Q.   A very short question:  What is the unit of the OTP that received 

11     this satellite photograph on Bogoro, a photograph of Bogoro? 

12        A.   It is my unit which commissioned that photograph from East View 

13     cartographic, East View cartographic. 

14        Q.   Can you confirm that to your knowledge this satellite photograph 

15     was taken on the 7th of April, 2003? 

16        A.   Yes, that is correct. 

17             MR. DUTERTRE:  (Interpretation)  I do not have any further 

18     questions on this document, and I believe it can be tendered into 

19     evidence with an EVD document.  I believe I actually submitted a cd with 

20     this photograph to the Court Officer, but I can give him another copy. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Court Officer, 

22     please assign a number to this photograph. 

23             COURT OFFICER:  For the purposes of the record, your Honours, it 

24     will be assigned EVD-000-EVD -- sorry, start that again.  EVD-OTP-00058, 

25     and that is for the CD contained under DRC-OTP-1016-0224. 
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

 2             Mr. Prosecutor. 

 3             MR. DUTERTRE:  (Interpretation)  Mr. President, we can break now, 

 4     and I will need a few minutes after we resume so as to stay within the 1 

 5     hour, 15 minutes indicated by Mr. MacDonald. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 7     Mr. Prosecutor. 

 8             Mr. Witness, we are going to break for 30 minutes, so you can 

 9     leave the courtroom during this period. 

10             And, Court Usher, please lead the witness out of the courtroom, 

11     and we will meet back here at 11.30 prompt. 

12             Mr. O'Shea. 

13             MR. O'SHEA:  (Previous translation continues) ... will be aware 

14     of.  No.  I'm sure the doctor will be aware of, I know he's a 

15     professional gentleman, but could he just be reminded not to speak about 

16     his testimony to people in the Office of the Prosecutor while he's 

17     testifying. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. O'Shea. 

19     This is just a reminder, and the Court would want to reiterate, that is, 

20     if you do not quite remember your obligations.  See you very soon, 

21     Mr. Witness, that is, in 30 minutes. 

22             (The witness stands down) 

23             PRESIDING JUDGE COTTE:  (Interpretation)  We are in open session, 

24     and the hearing is suspended.  We will resume at 11.30 a.m. 

25             Recess taken at 11.00 a.m. 
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 1             On resuming at 11.32 a.m. 

 2             (Open session) 

 3             COURT USHER:  All rise. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Court is in session. 

 5     You may be seated. 

 6             I see that the accused are in the courtroom.  Would the usher be 

 7     so kind as to go get the witness and escort him into the courtroom. 

 8             (The witness takes the stand) 

 9             PRESIDING JUDGE COTTE:  (Interpretation)  Is everything okay? 

10     Can you hear? 

11             THE WITNESS:  (Interpretation)  Yes, your Honour. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Then we can resume. 

13             Mr. Prosecutor, you may proceed. 

14             MR. KILENDA:  (Interpretation)  Should we have the blinds down? 

15             PRESIDING JUDGE COTTE:  (Interpretation)  I believe that the 

16     blinds are down because we were displaying photographs and we did not 

17     want the public to be able to see them. 

18             Mr. Prosecutor, is it necessary to keep the blinds down? 

19             MR. DUTERTRE:  (Interpretation)  No, not at all.  Mr. Kilenda is 

20     quite right. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Fine, then. 

22     Court Officer, would you be so kind as to open the blinds, please, behind 

23     the witness. 

24             MR. DUTERTRE:  (Interpretation)  While we're raising the blinds, 

25     I would like to ask Dr. Baccard to identify the video 1818-0145, part of 
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 1     which has already been shown to two witnesses and therefore part of it 

 2     only -- already bears an EVD number. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  Would you be so kind as 

 4     to remind us which witnesses were already shown this video? 

 5             MR. DUTERTRE:  (Interpretation)  It was 268 and 323, your 

 6     Honours. 

 7             PRESIDING JUDGE COTTE:  (Interpretation)  Fine.  In that case 

 8     please continue. 

 9             MR. DUTERTRE:  (Interpretation)  It was EVD-0046.  Indeed, I 

10     would like to have the entire video put into evidence, but I am assuming 

11     that the Defence does not have any objection to my showing various 

12     excerpts rather than the entire ten minutes, which would be more lengthy. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. O'Shea? 

14             MR. O'SHEA:  That's fine.  We're on the video now, are we?  Yeah. 

15     With respect to the video, I trust that there's no commentary on the 

16     video as my learned friend is going to present it, that we're just going 

17     to see pictures. 

18             MR. DUTERTRE:  (Interpretation)  Well, there is a soundtrack, but 

19     we don't need it.  We can leave it.  We can remove it from a technical 

20     point of view.  That is possible. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Would you explain 

22     exactly what you intend to do, Mr. Prosecutor.  This is a video that you 

23     want to show but not the entire video? 

24             MR. DUTERTRE:  (Interpretation)  I want to tender the entire 

25     video, the ten-minute video, into the -- into evidence.  I'm going to 
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 1     show a portion toward the beginning and another portion toward the end, 

 2     and I would like to have it authenticated by Dr. Baccard.  There is a 

 3     passage where something is mentioned in the soundtrack which could be 

 4     useful to have identified and authenticated by the witness in order to 

 5     know whose voice it is.  For that portion it would be useful to hear the 

 6     soundtrack, but do I not want us to listen to the entire video for ten 

 7     minutes.  That would be too lengthy. 

 8             PRESIDING JUDGE COTTE:  (Interpretation)  Fine.  Then we do agree 

 9     that the Defence is already aware of the existence of this video. 

10             MR. DUTERTRE:  (Interpretation)  Yes, yes.  It was disclosed to 

11     them. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Fine. 

13             MR. O'SHEA:  (Previous translation continues) ... indeed as he 

14     suggests.  When it comes to the video being put in evidence, I -- I would 

15     request that the commentary be removed, because it's not -- it's not 

16     appropriate, in my submission, that that be part of the exhibit, the 

17     background commentary as to what is the nature of what one sees.  But 

18     that -- we can come to that at the appropriate moment.  But so far as the 

19     way in which he wishes to proceed, he can proceed in that manner as far 

20     as I'm concerned. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Dutertre, we shall 

22     proceed, then, and if we understand correctly, the purpose is to 

23     authenticate this by the witness. 

24             MR. DUTERTRE:  (Interpretation)  Yes, indeed, but I do need the 

25     soundtrack in order to enable the witness to identify something that he 
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 1     will hear. 

 2             PRESIDING JUDGE COTTE:  (Interpretation)  From what I understood 

 3     of what Mr. O'Shea said, it was only regarding the tendering into 

 4     evidence.  There's a difference between -- 

 5             MR. O'SHEA:  (Previous translation continues) ... the -- 

 6     (Microphone not activated)... sorry.  The recognition of any particular 

 7     voice on the video is simply not relevant.  I mean, my learned friend can 

 8     ask the question if he wishes.  Doesn't make much difference to me, but I 

 9     will be asking if the video goes into evidence it be the images and not 

10     the sound.  So if my learned friend asks the question who is speaking, as 

11     far as I'm concerned that's not relevant, but I won't stand in the way of 

12     him asking the question. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Fine, then. 

14     Authentication with the commentary, but as to the tendering into 

15     evidence, it will be without the commentary.  We've understood each 

16     other. 

17             Mr. Dutertre, you may continue. 

18             JUDGE DIARRA:  (Interpretation)  I would like to welcome 

19     Mr. O'Shea in his gown, and indeed, he's much more majestic in formal 

20     attire. 

21             MR. O'SHEA:  Your Honour, I appreciate that, and I do apologise 

22     for coming in my tatty state, as I was. 

23             PRESIDING JUDGE COTTE:  (Interpretation)  Fortunately, the 

24     Chamber is composed of men and women.  Well, I should say women and men, 

25     because women are much more alert to the gowns worn by counsels.  Indeed, 
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 1     the President is involved in procedural matters. 

 2             Mr. Dutertre. 

 3             MR. DUTERTRE:  (Interpretation)  Thank you, your Honour.  I am 

 4     going to skip the first few seconds which are test images in this video, 

 5     and I would like to go to the 0:20 seconds.  So its DRC-OTP-1018-0145. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Can the accused see the 

 7     video on their screens?  Court Usher, would you be so kind as to check 

 8     that the accused have the video on their screens?  Prosecutor, you may 

 9     proceed. 

10             (Video-clip played) 

11             THE INTERPRETER:  In the absence of a script, of course, there is 

12     no interpretation of the soundtrack. 

13             MR. DUTERTRE:  (Interpretation)  I am making a break at minute 

14     3:40, and I will proceed at 7:35. 

15             (Video-clip played) 

16             MR. DUTERTRE:  (Interpretation)  And I will resume toward the 

17     end. 

18             THE INTERPRETER:  The interpreter did not hear the numbers. 

19     Mr. Dutertre is too far from his microphone. 

20             MR. DUTERTRE:  (Interpretation)  I'm stopping again at 9:47. 

21        Q.   It would seem that there's an interference between the computer 

22     and the microphone, but I'm going to resume, and I'd like to ask you, 

23     Doctor, to tell us who is speaking at that time. 

24             THE INTERPRETER:  Would Mr. Dutertre please direct his microphone 

25     toward his mouth. 
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 1             (Video-clip played) 

 2             MR. DUTERTRE:  (Interpretation) 

 3        Q.   Doctor, can you tell us who said, "If it's possible, just long 

 4     enough to take a picture"? 

 5        A.   Its my voice. 

 6        Q.   I'm now going to go to 3:23, minute 3:23. 

 7             (Video-clip played) 

 8             MR. DUTERTRE:  (Interpretation) 

 9        Q.   Doctor, who can be seen from the back in this picture? 

10        A.   It is myself. 

11        Q.   Doctor, could you confirm that this video was filmed on 

12     February 28th in Bogoro? 

13        A.   Yes, that's correct, Mr. Prosecutor. 

14             MR. DUTERTRE:  (Interpretation)  I would like to request an EVD 

15     number for this video without the soundtrack and with the various 

16     redactions in full. 

17             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer. 

18             MR. DUTERTRE:  (Interpretation)  It's a public document. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor, I have 

20     been told that this video already bears an EVD number. 

21             MR. DUTERTRE:  (Interpretation)  Only an extract from 0016.  This 

22     was 0046. 

23             PRESIDING JUDGE COTTE:  (Interpretation)  So you're asking for an 

24     EVD number for the entire video without the soundtrack? 

25             MR. DUTERTRE:  (Interpretation)  That's correct. 
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, please. 

 2             COURT OFFICER:  Your Honours, the number assigned would be 

 3     EVD-OTP-00059 to the extract without the sound, and we do not have 

 4     possession of the CD at the moment, but I understand it will be provided 

 5     later on and that will be the number assigned to it as public. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, 

 7     Mr. Court Officer. 

 8             Mr. Dutertre, please proceed. 

 9             MR. DUTERTRE:  (Interpretation)  Yes, of course, your Honour.  I 

10     would now like to go on to the 360-degree shot, which is EVD-OTP-0007. 

11     And I would like to show it to the witness only to ask him regarding the 

12     issues that were not able to be discussed with the expert Zoran Lesic, 

13     whether or not the trench is visible.  There are no medico-legal issues 

14     to be discussed, just the actual location. 

15             PRESIDING JUDGE COTTE:  (Interpretation)  Fine.  In that case 

16     would the Court Officer be so kind as to put this 360-degree shot on our 

17     screens and -- 

18             MR. DUTERTRE:  (Interpretation)  Yes.  It's coming, your Honour. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  And which button must 

20     we press to find it?  I have find it.  It's on "PC 1." 

21             MR. DUTERTRE:  (Interpretation)  Yes. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Can the accused see 

23     this picture, Mr. Ngudjolo, Mr. Katanga?  Fine.  Prosecutor, please 

24     proceed. 

25             MR. DUTERTRE:  (Interpretation)  Thank you, your Honour.  I have 
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 1     already shown the air view, and I would like to go on to photo number 11. 

 2        Q.   Witness, you can see a trench which goes from a bushy tree.  It 

 3     goes through a wooden structure and stops at the path.  I'd like to know 

 4     when this trench was dug. 

 5        A.   This trench, north-south in direction, was a trench that was 

 6     filled in and was opened up.  In other words, we removed the dirt that 

 7     was used to fill in the trench during the mission that we carried out 

 8     last year in Bogoro. 

 9        Q.   Thank you.  Behind the institute, toward the bottom of this 

10     picture, you can also see a number of trenches that I'm showing you here 

11     with the mouse on the screen.  Can you confirm that those trenches were 

12     dug out by your team during the mission that you led last year? 

13        A.   Yes, indeed, that's correct, Mr. Prosecutor. 

14        Q.   Who mowed the lawn, the grass, behind the institute? 

15        A.   That was done before by the de-mining experts, the de-mining team 

16     that came to check the site and to make it secure during the previous 

17     days of our mission. 

18        Q.   Thank you.  I would like to go rapidly to photograph number 13. 

19     This is a close-up, isn't it, of the trench that we just discovered -- we 

20     just discussed that you dug out? 

21        A.   Yes, indeed. 

22        Q.   And I'd like to go to photograph 15.  Here you can see a close-up 

23     of the other trenches that you dug out during that mission. 

24        A.   Yes, that's correct.  This is a picture of you taken from the 

25     east, which is looking westward. 
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 1        Q.   Thank you.  I have no further questions for this document, so we 

 2     may close the document. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much. 

 4     You may proceed. 

 5             MR. DUTERTRE:  (Interpretation)  Your Honour, I would now like to 

 6     ask the witness to authenticate a number of photographs.  These are 

 7     photographs which can be found in the green binder, and they're all 

 8     public. 

 9             PRESIDING JUDGE COTTE:  (Interpretation)  Please proceed. 

10             MR. DUTERTRE:  (Interpretation) 

11        Q.   We're going to go from tab 1 to tab 14.  Would be you so kind as 

12     to look at the photograph under tab 1 and confirm that this photograph, 

13     DRC-OTP-1012-0011, which is a public document, is indeed the facade of 

14     the Bogoro Institute? 

15        A.   Yes, that's correct.  In fact, it's the southern facade which is 

16     a wall.  It has five rooms inside which has five openings each time with 

17     a door and a window.  And there's also a -- you can also see the eastern 

18     wall which has no openings. 

19        Q.   Thank you.  For convenience, I'd like to ask you to -- to say 

20     that the room to the right is number 1, that is the room behind that 

21     vehicle, and the other room, room number 5. 

22             Now, that being said, can we go on now to tab 2.  This is 

23     DRC-OTP-1018-0202. 

24             Where was this photograph taken, in which room? 

25        A.   This photograph was taken at the threshold of the door of the 
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 1     first classroom starting from the eastern side of the institute. 

 2        Q.   In other words, the classroom that was behind the burned vehicle 

 3     that we saw. 

 4        A.   Yes, indeed. 

 5        Q.   Who took that photograph, Doctor? 

 6        A.   This photograph was taken during the mission.  There were several 

 7     of us who took photographs.  It's possible that I took it myself, but it 

 8     might have been one of the investigators who accompanied us, because we 

 9     had several sets of photographs that were identical. 

10        Q.   Thank you.  I'd like to go on now to the photograph under tab 3. 

11     And again, the same question.  It's a bit repetitive, but we have to go 

12     through this.  Where was this photograph taken, which classroom? 

13        A.   This was classroom number 1.  Again, we are starting the 

14     numbering from the eastern side.  This is the first classroom, and it 

15     shows the western wall of this first classroom. 

16        Q.   Do you know who took this picture amongst your team? 

17        A.   I believe it was myself. 

18        Q.   Thank you.  I'd like to go on now to tab 4, which bears the 

19     number DRC-OTP-1018-0204.  And I didn't mention that the previous number 

20     was 1018. 

21             Now, as regards this picture, where was it taken? 

22        A.   Again it was taken in the first classroom starting from the 

23     eastern side, and it shows the northern wall which has two openings, two 

24     windows, as was the case in the other classrooms. 

25        Q.   In other words, it's the wall you can see when you walk into the 
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 1     classroom? 

 2        A.   Yes, indeed. 

 3        Q.   Who took this picture in your team? 

 4        A.   I believe it was myself. 

 5        Q.   Thank you.  I'd like to go on now to tab 5.  Here you see picture 

 6     DRC-OTP-1039-0511.  I have the same question for you.  I'm sorry for the 

 7     repetition, Doctor. 

 8             In which classroom was this picture taken? 

 9        A.   The answer is the same.  It is still the very first classroom. 

10     In other words, the classroom to the eastern end of the building. 

11        Q.   In other words, it's the opposite side to the right when you walk 

12     into the building. 

13        A.   Yes.  It's the corner which is the north-eastern corner. 

14        Q.   Who took this picture? 

15        A.   I believe it was myself. 

16        Q.   Thank you.  Please turn now to tab 6, which includes the 

17     photograph DRC-OTP-1039-0513.  I repeat, 1039-0513.  I'm waiting for the 

18     transcript. 

19             MR. DUTERTRE:  (Interpretation)  I don't seem to have a French 

20     transcript, your Honour. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  It's coming, it's 

22     coming. 

23             MR. DUTERTRE:  (Interpretation) 

24        Q.   Can you confirm that this is a zoom of the previous picture, that 

25     is, the right-hand corner of the classroom? 
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 1        A.   Yes.  It's again a photograph of the first classroom and a -- we 

 2     added a centimetric test, as you can see the scale, which was positioned 

 3     to the right of the window. 

 4        Q.   And who took this photograph? 

 5        A.   Myself. 

 6        Q.   I'd like to ask you to turn to tab 7, DRC-OTP-1039-0514.  Again I 

 7     repeat, 1039-0514.  Is this an additional zoom of the previous 

 8     photograph? 

 9        A.   That is correct. 

10        Q.   And who took this photograph, Doctor? 

11        A.   Myself. 

12        Q.   Can you now please go to tab number 8, which has a photo, 

13     DRC-OTP-1039-0521.  Here we have another zoom of the previous photo; is 

14     that right, Doctor? 

15        A.   Yes, indeed.  I took this photograph and the hand, which is a 

16     millimetre test, is that of an investigator, a female investigator who 

17     was part of the mission. 

18        Q.   Thank you.  Could you now go on to tab 9, which has the photo 

19     1039-05 -- no, go on to tab 10 with the number DRC-OTP-1018-0205.  In 

20     which classroom is this photograph taken, Doctor? 

21        A.   Yes.  It is the first classroom, classroom number 1, and it is a 

22     view of the east wall.  You see bamboo at the back of the -- 

23        Q.   Who took this photo? 

24        A.   I was the person who took the photo. 

25        Q.   Can we now go on to the tab 11 which has the photograph 
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 1     DRC-OTP-1039-0516.  Here it is a close picture of the same wall, Doctor. 

 2        A.   Yes.  It is a closer view of the east wall of the first room. 

 3        Q.   Thank you.  And who took the photograph? 

 4        A.   Myself. 

 5        Q.   Thank you.  Can you now go to tab 12, which has the photograph 

 6     DRC-OTP-1039-0523. 

 7             Could you confirm that it is a zoom of the previous photo and 

 8     state who took this photograph. 

 9        A.   Yes.  It's a closer photograph of part of this east wall, and I 

10     took this photograph. 

11        Q.   I'd now like to ask you to go to tab 13, with the photograph 

12     1039-0517.  Could you confirm that here it is a photograph of the same 

13     place but this time with a metre test which is put horizontally. 

14        A.   Yes, I confirm that. 

15        Q.   Who took this photograph, Doctor? 

16        A.   Myself. 

17        Q.   I would now like to go to tab 9, which has the photograph 

18     1039-0522.  Could you indicate which room this photograph was taken in. 

19     Can refer to tab 6, which is a wider view.  There are two more angles 

20     there? 

21        A.   Yes.  This photograph was taken in the first classroom. 

22        Q.   And which wall is it? 

23        A.   It's the east wall. 

24        Q.   Understood.  And who took this photograph? 

25        A.   I did. 
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 1        Q.   Thank you. 

 2             THE INTERPRETER:  Microphone. 

 3             MR. DUTERTRE:  (Interpretation)  I would now like to go back to 

 4     tab 14, which has the number DRC-OTP-1018-0206. 

 5             Can you confirm that this is the wall of classroom number 1 

 6     with -- in the corner by the window you can see a car or the shape of a 

 7     car from outside? 

 8        A.   Yes.  This is the first classroom, and this time there is a view 

 9     from the south wall. 

10        Q.   Who took this photograph, Doctor? 

11        A.   I did. 

12        Q.   So a view of the south wall.  Now, could you please indicate to 

13     us in this -- when this photograph was taken?  Was it during the mission 

14     of the 25th of February or March 2007? 

15        A.   That's correct. 

16             MR. DUTERTRE:  (Interpretation)  I'd like an EVD number for these 

17     photographs apart from the first one, which has the number 

18     DRC-OTP-01012-0011 because it's already been tendered into evidence. 

19     It's public and I will have finished then. 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, please 

21     could you -- Counsel Kilenda. 

22             MR. KILENDA:  (Interpretation)  We have problems with the French 

23     transcript. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  I've noticed that.  It 

25     is which wall, Doctor?  And on page 65, line 4, the transcript is
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 1     blocked.  I hope, Court Officer, that they will be able to re-establish 

 2     this transcript.  There have already been some difficulties in this 

 3     regard this morning. 

 4             Apparently the transcript is working as well, but there was a 

 5     break that we've all noted, and which in the final version of the 

 6     transcript will be added, I think. 

 7             Court Officer, there's therefore a request for an EVD number to 

 8     all these photographs with the exception of number 1, which already has 

 9     an EVD number.  Please, could you then state which numbers are to be 

10     given to these photographs. 

11             COURT OFFICER:  Thank you, Judge, your Honours.  Tab 1 has 

12     already been assigned a number, which is EVD-OTP-00017.  Tab 2, which is 

13     a coloured photograph under DRC-OTP-1018-0202, will be assigned 

14     EVD-OTP-00060.  Tab 3, which is a coloured photograph under document 

15     DRC-OTP-1018-0203, will be assigned EVD-OTP-00061.  Tab 4, which is a 

16     coloured photograph under DRC-OTP-1018-0204, will be assigned 

17     EVD-OTP-00062.  Tab 5, which is another coloured photograph under 

18     DRC-OTP-1039-0511, will be assigned EVD-OTP-00063.  Tab 6, which is a 

19     coloured photograph under DRC-OTP-1039-0513, will be assigned 

20     EVD-OTP-00064.  Tab 7, which is a coloured photograph under 

21     DRC-OTP-1039-0514, will be assigned EVD-OTP-00065.  Tab 8, which is a 

22     coloured photograph under DRC-OTP-1039-0521, will be assigned 

23     EVD-OTP-00066.  Tab 10, which is DRC-OTP-1018-0205, will be assigned 

24     EVD-OTP-00067.  Tab 11, a coloured photograph under DRC-OTP-1039-0516, 

25     will be assigned EVD-OTP-00068.  Tab 12, which is a coloured photograph 
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 1     under DRC-OTP-1039-0523, will be assigned EVD-OTP-00069.  Tab 13, which 

 2     is a coloured photograph under DRC-OTP-1039-0517, will be assigned 

 3     EVD-OTP-00070.  Tab 14, which is -- sorry, the next chronological tab 

 4     used by counsel was tab 9 after tab 13, and that should be assigned 

 5     EVD-OTP-00071, and that is assigned to DRC-OTP-1039-0522.  And the last 

 6     tab, under tab 14 -- 

 7             MR. DUTERTRE:  (Interpretation)  Excuse me.  It was tab 9, not 

 8     19. 

 9             COURT OFFICER:  Tab 14, which is DRC-OTP-1018-0206, will be 

10     assigned EVD-OTP-00072.  And I stand corrected, your Honours.  It is 

11     indeed tab 9, which is under DRC-OTP-1039-0522, and that has the number 

12     assigned EVD-OTP-00072. 

13             Thank you, your Honours. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

15     Court Officer. 

16             Prosecutor -- yes, Counsel Kilenda. 

17             MR. KILENDA:  (Interpretation)  Your Honour, when you gave me the 

18     floor, I had to note that the transcript was blocked at page 65.  Then we 

19     noted that it started again at page 65.  Only in line 3, I think a 

20     question of the Prosecutor which was asked to the witness with regards to 

21     which wall it was, the answer of the witness hasn't been taken up.  We 

22     would just like to know if it will be done so later or not at all.  Thank 

23     you. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

25     Counsel Kilenda.  When the transcript restarted, I indicated that there 
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 1     was a blank area, and in the final version of the transcript we would, of 

 2     course, expect to see in extenso what the expert witness replied to the 

 3     question that the Prosecutor had put.  All that has been recorded but not 

 4     transcribed into the transcript, and that shall be, must be, into the 

 5     final transcript. 

 6             Prosecutor, very briefly. 

 7             MR. DUTERTRE:  (Interpretation)  In the English transcript at 

 8     least I didn't see the EVD number of tab 9. 

 9             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, please 

10     give this clarification with regards to tab 9. 

11             COURT OFFICER:  Tab 9, your Honours under DRC-OTP-1039-0522 has 

12     been assigned EVD-OTP-00071. 

13             MR. DUTERTRE:  (Interpretation)  Your Honour, just by way of 

14     clarification, we were sent an e-mail asking for a copy of the video 

15     without sound but with the extracts that were shown.  I just want to 

16     state that it's the whole video without the sound that was admitted by 

17     the Chamber.  So the whole video without the audio, which will be 

18     communicated to the Court Officer. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Perfect. 

20             MR. DUTERTRE:  (Interpretation)  No more questions. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  You finished your 

22     examination-in-chief.  Thank you very much.  The Legal Representatives of 

23     Victims didn't express themselves so far, but do they have any questions 

24     which they wish to put to this witness, because he is before them. 

25             MR. GILISSEN:  (Interpretation)  Thank you very much, your
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 1     Honour.  Perhaps a sensitive question so I will refer it to the 

 2     discretion of the Chamber, but with regards to the photographs of the 

 3     place, and I saw in the transcript that he had a university ballistics -- 

 4     wound ballistics diploma.  Now, given the place, the state of the walls 

 5     in particular, I would have wished to have information or confirmation of 

 6     what personally it jumps out at you, but I'm not a ballistics expert. 

 7     Do -- are some of the marks in this wall -- I don't know if I have to say 

 8     that it's a -- to say that they were caused by bullets or munitions, but 

 9     that's a clarification that I would like. 

10             MR. O'SHEA:  I'm sorry to do this to you, Mr. Gilissen, but I'm 

11     afraid I object to that question.  The notice we have is that this 

12     witness will be talking about medical matters in relation to three 

13     witnesses.  I didn't have a difficulty with the photographs and the video 

14     going into evidence because they're just photos and a video, and as this 

15     gentleman has explained, he's the one who took the photos and the video. 

16             The mission which was conducted has been the subject of arguments 

17     between the parties.  Your -- your Honours have deemed it appropriate not 

18     to permit the admission of the ballistics report and the other reports. 

19             This gentleman's not the one who prepared the ballistics report, 

20     so when I said at the beginning of these proceedings that I accept that 

21     he's an expert, I accept that he's a doctor, and I'm here today to 

22     examine him as a doctor, not as a ballistics expert in relation to walls, 

23     and so I object to that line of questioning both in terms of notice and 

24     in terms of what's appropriate to ask this particular witness in the 

25     light of the history of this case.  And I have to add to that that this 
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 1     has not been the line which the Prosecution have taken.  The Prosecution 

 2     have been very fair and careful in the manner in which they've presented 

 3     this evidence.  I commend my learned friend in -- in the very careful way 

 4     in which he introduced the photographs.  He did so with the highest 

 5     degree of ethics in the lights of the history of this matter. 

 6             It's not for the Legal Representative of the Victims to expand 

 7     the terrain which has been covered by my learned friend for the 

 8     Prosecution.  As your Honours have made quite clear in -- in the decision 

 9     with regard to Legal Representatives of Victims, they're not there as 

10     prosecutor bis.  So if it doesn't fall within the parameters which the 

11     Prosecution have deemed it appropriate to cover, then it should not fall 

12     within the parameters of what the Legal Representatives should cover in 

13     their questions in my respectful submission. 

14             MR. GILISSEN:  (Interpretation)  Your Honour, with your leave, I 

15     do say with your leave. 

16             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

17     Counsel O'Shea.  The Chamber thinks that the Legal Representatives have 

18     not forgotten that they weren't prosecutor bis.  However, the Chamber 

19     would like to reiterate what it already indicated prior to this hearing 

20     and at the start of this hearing, that questions which can be put to this 

21     witness can only concern forensic examinations of wounds suffered by 

22     three persons, as well as a set of photographs that the prosecutor has 

23     provided to us. 

24             Now, on the other hand, everything that comes under the category 

25     of examination of remains, exhumations, ballistics, blood traces has not 
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 1     been admitted by the Chamber in its decision of 1515 of 7th of October, 

 2     2009.  This means that the field of intervention of our witness in the 

 3     substantive debate should be circumscribed to the questions put by the 

 4     Prosecutor and he -- this is something that will be done. 

 5             Now, with regards to this question, we're not going to put it to 

 6     the witness.  We're going to ask the Defence team of Germain Katanga to 

 7     start the cross-examination. 

 8             Yes, Counsel Luvengika. 

 9             MR. LUVENGIKA:  (Interpretation)  Yes, your Honour.  With your 

10     leave, it is true that the team of the Legal Representatives of the 

11     common group of victims has no specific questions to ask with regard to 

12     report which was presented to us this morning.  However, we submit to the 

13     leave the Chamber where it concerns the production of photographs and 

14     here this only -- doesn't concern the different missions in the -- which 

15     were conducted which were refused by the Chamber but this refers to marks 

16     on the wall, and given the quality or capacity of the witness, I would 

17     have liked to ask questions to the witness with regards to marks on the 

18     wall, or writings which are of medical nature and are the focus of the 

19     witness in classroom number 1 during this mission. 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Luvengika, you've 

21     asked this question having in mind you can't come out of the forensic -- 

22     strictly forensic framework which is -- that we are in today.  You have 

23     the floor, so we shall go back to the photographs 1 to 14; is that 

24     correct? 

25             THE INTERPRETER:  Microphone is off.
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 1             MR. LUVENGIKA:  (Interpretation)  This writing can be seen in 

 2     several different photographs, but I'm choose -- choosing photograph 5. 

 3     Does the witness have photograph number 5?  Perfect. 

 4             Questioned by Mr. Luvengika: 

 5        Q.   (Interpretation)  Witness, in your capacity as a medical expert, 

 6     we would like to ask you if you could tell us what the epitome of 

 7     Yambuku (phoen) means if you know. 

 8        A.   No, I have no idea. 

 9        Q.   Thank you very much. 

10             MR. LUVENGIKA:  (Interpretation)  I have no further questions. 

11             MR. GILISSEN:  (Interpretation)  I would like to come back to my 

12     question, but I would just like to justify it.  I do not think, really 

13     not, that I'm trying to go beyond or go round the decision of the 

14     Chamber.  We have an expert who, as a doctor, has a ballistics wound 

15     diploma at university level.  Here I'm not talking about a report which 

16     he isn't the author of or something that the Chamber has not dealt with. 

17     I really have the feeling that I haven't started a problem for the 

18     Prosecutor. 

19             We have an expert who's competent in this matter.  I'm not 

20     talking about angle of firing, type of munitions, no.  This isn't a 

21     ballistics report.  It is just a matter of knowing if this expert who, as 

22     a doctor, went there, if he possesses a degree of an answer which could 

23     shed light to the participants, in particular the Bench, with regards to 

24     what he has seen in place, in relation to his medical competencies and 

25     ballistics expertise, can confirm what naively appear to be self-evident,
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 1     and I would say this is the only question that I would have.  So it is 

 2     not a question of -- of trying to bring into this debate a report which 

 3     shouldn't have been there.  We're all aware of that. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Counsel O'Shea.  I'm 

 5     not sure it is indispensable for you to stand. 

 6             Counsel Gilissen, the Chamber knows there is no malicious intent 

 7     on your part and it is absolutely persuaded by that, but, however, the 

 8     basis, the working basis, for this hearing were limited to the expertise, 

 9     the forensic expertise, with regards to three persons who were victims of 

10     bodily wounds in the knee, in the neck, and in the shoulder.  The 

11     Prosecutor and the expert have asked questions were perfectly within this 

12     framework, within the examination.  It's also authorised, the 

13     presentation -- or the presentation of a set of photos were authorised, 

14     the 360-degree photograph was also authorised, but at no time - and 

15     Counsel O'Shea reminded us of this - at no time was it a question of 

16     going out of -- or ballistics in the strict sense or the existence of 

17     traces of bullets.  I think that it's right to remain within the point of 

18     departure for this hearing, and we shall now go into the 

19     cross-examination of Katanga's team unless Counsel O'Shea has anything to 

20     add to what I've just said. 

21             MR. O'SHEA:  No thank you. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor. 

23             MR. DUTERTRE:  (Interpretation)  Given the time, I'm wondering 

24     whether it would not be wiser to postpone the cross-examination to the 

25     end of the recess, that is the 19th of April, rather than starting it now 

ICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 63/82 RM TICC-01/04-01/07-T-126-Red-ENG WT 30-03-2010 63/82 RM T



Procedural Matters (Open Session)   Page 64 
 
 

Tuesday, 30 March 2010  Case No. ICC-01/04-01/07 

 1     and disrupting it. 

 2             PRESIDING JUDGE COTTE:  (Interpretation)  Yes, indeed we have one 

 3     hour left.  We would like to know what was the plan of the Defence teams. 

 4     We can postpone, because the witness is not available tomorrow. 

 5             So, Mr. O'Shea, what was the approximate time for your 

 6     cross-examination, if you know? 

 7             MR. O'SHEA:  (Previous translation continues) ... my learned 

 8     friend for that kind suggestion.  It is, of course, troubling when one 

 9     has to interrupt cross-examination to the extent that there's a two-week 

10     gap when you're trying to make a foundation before coming to the meat of 

11     your questions. 

12             The -- I will certainly not finish my cross-examination today. 

13     Your Honours, this -- this witness, as an expert witness, does not fall 

14     in the same category as other witnesses in the sense that the evidence is 

15     not so much what he said today in the box as more his reports that he's 

16     taken time to prepare, which are about 20 pages each.  Those reports have 

17     gone into evidence, and those are the foundation of my cross-examination. 

18             So unlike with the factual witnesses, it's not unusual for the 

19     cross-examination of an expert witness to exceed in time the 

20     examination-in-chief.  In fact, it's often the case that the reports just 

21     simply go in from the side of the Prosecution and one goes straight to 

22     cross-examination.  We weren't permitted to do this in this case, but -- 

23     but that is often the case.  So I'd seek your indulgence not to expect 

24     the same regulment de jour applies in respect of this type of witness. 

25             That having been said, I can say that I am in a position to
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 1     start, but there will come a point at which I won't be able to go any 

 2     further without causing prejudice to my cross-examination.  So that's 

 3     what I'd like to do, Mr. President.  I'd like to start and deal with 

 4     those matters which I think I can deal with without breaking the flow of 

 5     the meat of my cross-examination, if I can put it that way. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  In other words, you 

 7     would like to begin your cross-examination.  You have no objection to its 

 8     being interrupted for about 15 days or more.  You will continue on the 

 9     19th of April, and the team of Mr. Kilenda will continue after that.  Is 

10     that correct? 

11             MR. KILENDA:  (Interpretation)  Yes. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor, given 

13     that one of the Defence teams is prepared to begin, we can begin. 

14             So, Mr. O'Shea, you can start. 

15             MR. O'SHEA:  (Previous translation continues) ... much, your 

16     Honours.  As I say, I will deal with those aspects which I feel I can 

17     deal with today, and then I'll indicate to your Honours when I come to 

18     the point where I feel it would be unhelpful to go further. 

19             Questioned by Mr. O'Shea: 

20        Q.   (Interpretation)  Good afternoon, Dr. Baccard. 

21        A.   Good afternoon, Counsel. 

22        Q.   If I can begin with a general question.  What is your level of 

23     your knowledge of English, that is both oral and written? 

24        A.   I believe that my level is satisfactory.  I understood everything 

25     that you said. 
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 1        Q.   Very well.  Am I to conclude that you were listening to me in 

 2     English? 

 3        A.   Sometimes, yes. 

 4        Q.   (In English)  If you're going to listen to me in English, then I 

 5     will ask my questions in English, because it's easier for me.  If you're 

 6     going to listen to me in French, then give me an indication, then I will 

 7     judge whether it's necessary for me to change language or not or just put 

 8     myself in the hands of the interpreters. 

 9        A.   I am listening to the simultaneous interpretation in French.  I 

10     do not whether I have to take off my headset -- 

11        Q.   (Previous translation continues) ... to the French translation. 

12     If you -- if you listen to me in English, then I will ask all my 

13     questions in English.  If you listen to me in the French translation, 

14     then I will change language from time to time.  So am I to take it that 

15     you will be listening to the French translation? 

16        A.   Yes. 

17             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. O'Shea, if the 

18     mother tongue of the witness is French, if his usual working language is 

19     French, maybe he will be more at ease in French.  The essential thing for 

20     us, in any case, is to receive answers to your questions that are clear 

21     and understandable.  So we should avoid any possible difficulties caused 

22     by linguistic difficulties.  So if you are speaking in English, he's 

23     going to listen to the French interpretation, but if he understands your 

24     questions directly in English, all the better, but the Chamber would like 

25     to have his answers in French. 
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 1             MR. O'SHEA:  (Previous translation continues) ... encouraging 

 2     anybody to change channels.  I just want to be aware of the environment 

 3     within which I'm working.  Thank you. 

 4        Q.   (Interpretation)  Dr. Baccard, if I understood your curriculum 

 5     vitae well, you studied and worked in a large number of medical domains; 

 6     is that correct? 

 7        A.   Yes, Counsel, that is correct. 

 8        Q.   Apart from the fact that you worked on the border between 

 9     medicine and law, were there any parts of your medical studies that you 

10     specialised in more than others? 

11        A.   Yes.  I did specialised studies in forensic medicine, forensic 

12     medicine for living persons, and medical examination; that is, in 

13     autopsies.  I also specialised in wound ballistics, criminal medicine, 

14     and I had particular interest in wound ballistics.  Apart from that, I 

15     also studied other domains of forensic medicine, medico-legal toxicology, 

16     medico-legal criminology, medical law, legal redress for physical injury, 

17     and so all those subjects cover the usual domains of forensic medicine. 

18        Q.   Which branch of medicine will include the study of scars? 

19        A.   The study of scars on a living subject or a survivor will fall 

20     within the domain of legal redress for physical injuries. 

21        Q.   In answer to the Prosecutor's questions, you explained that you 

22     provided expertise in thousands of cases on the forensic aspects.  In 

23     this case here, we are within -- within the context of a situation in 

24     which you yourself explained that you were examining scars which were 

25     caused by events more than five years before your examination. 
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 1             Now, before this case did you provide expert opinion in a similar 

 2     case or were you asked to provide expert opinion only with regard to 

 3     scars caused by events more than five years old? 

 4        A.   I am not certain that I have fully understood your question, but 

 5     my answer is yes.  I believe that providing an expert opinion on events 

 6     that are more than five years old is not unusual in medico-legal issues. 

 7     And if your question relates to the limits imposed by the absence of 

 8     documents or attestations, that is another matter entirely. 

 9        Q.   If I may broaden my question, I will ask it to you as follows: 

10     Were you ever requested to carry out an expert study on a scar involving 

11     events more than five years old and within a context in which you did not 

12     have medical documents available? 

13        A.   That happened sometimes. 

14        Q.   Can you give us the name of a case in which that happened, that 

15     is, if you remember whether it was in France or at the national level? 

16        A.   No.  To be more specific in my answer, the expert is limited by 

17     the scope of the mission entrusted to him or her and particularly the 

18     questions that are asked. 

19             In the instant case, I think I can follow your line of thinking, 

20     but the question that I was asked was a simple question based on the 

21     examination of those victims, and I had to answer whether the nature of 

22     the scars were consistent with bullets from firearms.  I was not asked to 

23     determine the materialality or the material nature of the facts or the 

24     link, the causal link between the scar and the events in question, 

25     because in that case the lack of documents would have been a serious 
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 1     constraint. 

 2        Q.   Now, talking about your methodology for the expert study in the 

 3     instant case.  Would I be correct to say that you limited yourself 

 4     strictly to the questions asked you by Mr. Eric MacDonald? 

 5        A.   In the conduct of the expert study, I did not limit myself to the 

 6     question that was asked, because my expert study complied with the 

 7     methodology in force within the scientific community, because after the 

 8     usual preamble on information about the victim, I studied her statement, 

 9     I used the conditional tense, and I quoted the victim, that is, regarding 

10     her account of the events.  I interviewed her on her medical trauma and 

11     surgical history, everything that could have constituted a prior 

12     condition.  I also interviewed the victim about her living conditions, 

13     her professional and family situation at the time of the events.  I also 

14     asked her to give an account of the traumatic events.  Without dwelling 

15     too much on the context, I limited myself to the mechanisms of the 

16     occurrence of the wounds.  I asked her about the post-traumatic evolution 

17     of the wound, the treatment received, and also I interviewed them about 

18     the after-effects of those wounds, both physical and psychological, as 

19     well as the impact of those wounds in their professional, personal -- or 

20     personal life.  I also then carried out the clinical examination of the 

21     victims, which examinations were not limited to the physical wounds 

22     themselves, but these were complete physical examinations. 

23             And on the forensic aspect, in my report I mentioned the various 

24     points that seemed to me to be relevant, particularly relating to the 

25     possible pathological mechanism, the duration of the development of the 
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 1     scars, the possible causes of other mechanisms that could be put forward, 

 2     and in the conclusion I limited myself strictly to the question that had 

 3     been put to me.  I absolutely did not give an opinion on the causal 

 4     links, as I have mentioned. 

 5        Q.   Yes, I do understand.  The question that was asked to you by the 

 6     OTP was whether those wounds or scars were consistent with someone being 

 7     hit by a bullet. 

 8             In all the stages of your methodology that you have just 

 9     explained in answer to my last question, in fact, all those stages at the 

10     scientific level in order to reach a legitimate and objective conclusion, 

11     this was carried out in response to the question put to you. 

12        A.   These stages are consistent with the methodology recognised 

13     within the scientific community for this type of examination.  However, 

14     in answer to the question put to me, not all the elements of assessment 

15     were used, but the role of the expert is to provide to the Judges and to 

16     the Prosecutor, as well as to counsel, all the scientific information 

17     necessary for them to make a determination or to have an idea, but with 

18     regard to the conclusions, the expert has to limit himself to the 

19     question asked. 

20        Q.   So if a broader question had been put to you, your methodology 

21     would have been the same, but your method of drafting your report would 

22     have been different; is that correct? 

23        A.   It would be difficult for me to answer that question, because 

24     everything depends on the question that was a put to me.  For example, if 

25     it is a question related to the causal link or attribution, this would 
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 1     have justified the production of additional medical documents. 

 2        Q.   You have just stated that in your expert study you limited 

 3     yourself strictly in your conclusions to the parameters of the question. 

 4     Now, if the question that was put to you was this:  "What could be the 

 5     possible causes of this scar?" then your conclusion would have been 

 6     drafted differently; is that correct? 

 7             MR. DUTERTRE:  (Interpretation)  I'm sorry, which scar are you 

 8     referring to? 

 9             THE WITNESS:  (Interpretation)  Yes, indeed.  If a question is 

10     phrased differently, then the answer of the expert would have been 

11     adapted and answered differently, but regarding the question that you 

12     have just asked, the answer would be under the chapter medico-legal 

13     discussions, because scientific objectivity compelled me to mention the 

14     other possibilities of the causes for such scars. 

15             MR. O'SHEA:  (Interpretation) . 

16        Q.   Regarding scientific objectivity, I do not doubt, given that you 

17     are a trained medical doctor, I do not doubt that you carry out your work 

18     with all the necessary scientific objectivity, but I would like to ask 

19     you a few questions related to the perceptions that could be created in 

20     your particular case. 

21             You have explained that you are the co-ordinator of the forensic 

22     activities or medico-legal activities in the Office of the Prosecutor; is 

23     that correct? 

24        A.   Yes, that is correct. 

25        Q.   When you are carrying out these activities, do you have contacts 
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 1     or meetings with the lawyers in the Office of the Prosecutor?  Are you 

 2     included in the meetings to draw up the strategy of the Office of the 

 3     Prosecutor? 

 4             MR. DUTERTRE:  (Interpretation)  Mr. President, the witness may 

 5     answer, but I want to make a point.  A short while ago it was asked 

 6     whether the capacity of expert was disputed.  My learned friend has to 

 7     make decisions at one point or the other, but it was at that time that he 

 8     had to make the relevant observations if he felt that he wanted to 

 9     dispute the capacity of Dr. Baccard as a -- as an expert. 

10             Generally speaking, the Chamber had requested the parties to make 

11     all possible objections to admissibility before we began, but this is 

12     something that could have been done well before, and I'm surprised that 

13     he's bringing it up now at this stage of the cross-examination, and I 

14     object. 

15             PRESIDING JUDGE COTTE:  (Interpretation)  It is clear that this 

16     issue could have been discussed at the very beginning of the testimony of 

17     the witness, but nevertheless, the witness will answer that question, and 

18     Mr. O'Shea will proceed with other questions, but it is important for 

19     this clarification to be made.  But now, Mr. Witness, please answer. 

20             MR. O'SHEA:  (Previous translation continues) ... misunderstands 

21     me totally.  There is a clear distinction between admissibility and 

22     weight.  Let me be quite clear.  I am not in any way challenging 

23     admissibility.  I am not in any way challenging that this gentleman is a 

24     court expert.  And I can remind the Chamber of the jurisprudence of the 

25     Prosecutor against Milutinovic before the ICTY, the 26th of February, 
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 1     2009, which draws this very clear distinction between admissibility and 

 2     weight in a case where the Defence effectively tried to challenge the 

 3     expertise of a person on the basis that they were being paid by the 

 4     Office of the Prosecutor. 

 5             So my questions are not directed at his admissibility.  So I'll 

 6     proceed.  So shall I -- (Interpretation)  Shall I repeat my question? 

 7             PRESIDING JUDGE COTTE:  (Interpretation)  We have understood 

 8     perfectly.  I do not think there is any real objection from any party on 

 9     this issue.  It is not a problem of admissibility.  It is the concern 

10     from one of the Defence teams to better understand the link that can 

11     exist between his expert activities and his participation in OTP 

12     activities.  So the witness will answer, and then Mr. O'Shea will 

13     proceed. 

14             So, Witness, please answer. 

15             THE WITNESS:  (Interpretation)  Mr. President, I would like 

16     Mr. O'Shea to repeat his question. 

17             MR. O'SHEA:  (Interpretation) 

18        Q.   You explained that you have a post in the Office of the 

19     Prosecutor, and you are the co-ordinator of medico-legal activities in 

20     the Office of the Prosecutor.  So my question is as follows:  Within the 

21     framework of your duties, do you participate in meetings with other 

22     members of the Office of the Prosecutor with the purpose of taking 

23     decisions on strategic issues in the OTP? 

24        A.   My answer is very clear:  No. 

25        Q.   When the lawyers of the OTP communicate with you, do they limit 
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 1     themselves to the Katanga case, to issues related to 249, 132, and 287, 

 2     as well as the mission that you carried out in Bogoro, or are you also 

 3     briefed on all developments in the Katanga case with relation to the 

 4     other witnesses? 

 5        A.   My answer is also no.  My unit functions in the following way: 

 6     We receive requests related to areas in which scientific assistance is 

 7     needed, and those requests can come from several sources, including the 

 8     OTP and sometimes the Registry, and we implement those requests.  The 

 9     requests have to be systematically written, at least be transmitted by 

10     e-mail.  There is, of course, an oral consultation to explain the 

11     substance of the requests; that is, when details are necessary.  Once 

12     that application is made, we have all the leeway, as was the case for our 

13     mission of last year, to organise and plan ourselves the practical 

14     implementation of the mission. 

15        Q.   (In English)  Sir, if I may ask this question in English.  Would 

16     it be right to say that it does not in any way form part of your 

17     objective or your objectives to support or ensure the success of a 

18     prosecution? 

19        A.   Of course, no.  The code of ethics, the deontology of an expert 

20     requires that we respect what we have been taught since our years in 

21     medical school.  In other words, there is medical damage that has 

22     occurred; and to use the legal term, there are incriminating elements and 

23     exonerating elements.  We have different terms.  We refer to positive 

24     diagnosis and differential diagnosis, and then we refer to the aetiology, 

25     but the way we reason is to enable -- we have no consideration for having 
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 1     one thesis or another prevail.  That is totally foreign from medical 

 2     ethics. 

 3        Q.   Have you received any notification of any confidential ex parte 

 4     filings in the Katanga case? 

 5        A.   I don't believe so.  I -- I'm not really familiar with the legal 

 6     expressions that you're using.  Could you perhaps give me an example of 

 7     what you mean by "disclosure of ex parte information"? 

 8        Q.   Sir, I can't give you examples, but you've answered my question. 

 9     Thank you. 

10             If I may ask this hypothetical question:  In your position as 

11     co-ordinator of medico-legal aspects of the work of the Office of the 

12     Prosecutor, would it be possible and would you be open to giving 

13     expertise to a Defence team in the future? 

14        A.   I don't really see -- do you mean through the court?  We are 

15     accustomed in France to working for the justice system.  I don't know.  I 

16     don't believe that that's ever occurred. 

17        Q.   (Previous translation continues) ... that there may be 

18     constraints from an employment point of view, that may be pointed out to 

19     you by others within the Office of the Prosecutor, but if those 

20     constraints could be traversed, would you be willing to gave an expertise 

21     to a Defence team notwithstanding the fact that you are employed by the 

22     Office of the Prosecutor?  Would you be personally willing? 

23        A.   To be truthful, I've never reflected on that matter. 

24     Obviously -- well, I can't see -- in fact, I'm not used to this kind of 

25     question, and I must say I'm at a loss. 
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 1        Q.   Now, I've already informed you that I'm sure that you are 

 2     scientifically completely objective in the way in which you carry out 

 3     your methodology.  Are you, however, conscious of the perception that 

 4     might exist in the mind of others with regards to a potential conflict of 

 5     interest between being the co-ordinator of legal-medical activities of 

 6     the Office of the Prosecutor and an expert witness before the court? 

 7        A.   I am willing to discuss the scientific aspects that relate to my 

 8     function.  When I have testified at the ICTY in the Milosevic and 

 9     Milutinovic, Gotovina, and Djordjevic cases I was working for the Office 

10     of the Prosecutor.  As regards how others may perceive what I say, it's 

11     up to them.  I am willing to ask any questions that come under my skills 

12     as an expert.  I'm very uncomfortable, however, to answer that kind of 

13     question. 

14        Q.   When you received the question from Mr. MacDonald with regard to 

15     the compatibility -- 

16             MR. DUTERTRE:  (Interpretation)  I beg your pardon.  Could -- 

17     your Honour, could we be referred to -- as the members of the OTP, we're 

18     all wearing robes.  In fact, even the Defence counsels all wear robes. 

19     Couldn't we refer to OTP or prosecutors, rather than mentioning people by 

20     name? 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Yes, indeed.  There's 

22     no need to use the name of a particular representative of the OTP.  You 

23     can, indeed, refer either to the Prosecutor or to a representative of the 

24     OTP. 

25             MR. O'SHEA:  (Previous translation continues) ... but I'm happy 
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 1     to change my terminology. 

 2        Q.   When you received the question from the Office of the Prosecutor, 

 3     did you in the -- and I'm speaking now in relation to the three witnesses 

 4     that you were asked to examine, did you set yourself a hypothesis? 

 5        A.   A hypothesis regarding what exactly? 

 6        Q.   Well, you -- I hope the significance is the same in French.  You 

 7     understand the term "hypothesis," I trust? 

 8        A.   Yes, of course.  Do you mean did I have an a priori opinion as to 

 9     the origin of the wounds or a particular hypothesis about the mission or 

10     hypothesis about the framework of the mission?  That wasn't totally clear 

11     in your question. 

12        Q.   As I say, in relation to your examination of the three witnesses, 

13     you were asked a question concerning the compatibility of the scars with 

14     an impact from a bullet.  So that was the question that was put to you in 

15     relation to those three witnesses, and I'm talking about Witness 249, 

16     132, and 287. 

17             So when you received this task or this request, did you set 

18     yourself a hypothesis, scientifically speaking? 

19        A.   No, absolutely not.  I described the methodology that was used 

20     and which was wide in scope and which included no a priori as regards the 

21     information that was to be obtained.  I mean, the clinical information. 

22     If I had had hypotheses, as you say, I would not have proceeded in that 

23     way. 

24        Q.   Yes, thank you.  If I could come to the video that was shown to 

25     us about an hour ago.  My learned friend pointed out a part of the video 
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 1     and asked you the question who is speaking.  Do you remember that? 

 2        A.   Yes. 

 3        Q.   And you answered that that was, in fact, your voice.  Were you 

 4     the one operating the video machine? 

 5        A.   Well, that would have been difficult, materially speaking, to be 

 6     holding the camera, the video camera, and be in the picture.  The answer 

 7     is no, it was an investigator. 

 8        Q.   And at that point in the video when you're entering into the 

 9     classroom, does that occur before or after the examination of the walls 

10     and the placing of the rulers against the walls as we saw in the 

11     photographs? 

12        A.   To be precise, we spent two days on site at the Bogoro Institute. 

13     We began the first day.  There were only two of us, and we were 

14     accompanied by the de-miners, and we were in contact with the people who 

15     were occupying the place, that is, the teachers and the schoolchildren, 

16     because we were aware of the fact that such a visit might disturb them. 

17     So once we went around rather quickly the institute, we spoke with the 

18     teachers and the director of the school, and then we asked if it was 

19     possible that the children be allowed to leave the classrooms temporarily 

20     where they had been, and it was only afterwards that I examined the 

21     walls. 

22        Q.   So the point in the video where my learned friend asked you whose 

23     voice that was, did that precede the examination of the walls in time? 

24        A.   The examination of the walls was not intended to be an expertise. 

25     We -- it was an overview, as you say, an assessment of the walls.  We did 
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 1     not carry out any scientific expertise as such at that point, at least 

 2     not in 2007. 

 3        Q.   (Previous translation continues) ... of an examination, and 

 4     you're talking about a visual examination, what you might call in 

 5     macroscopic terms, a macroscopic examination.  A purely visual 

 6     examination of the walls.  Is that what you mean? 

 7        A.   Yes, exactly.  In 2007, we carried out a macroscopic or visual 

 8     examination of the site. 

 9        Q.   So my question was that part of the video that we saw when you're 

10     entering into the room and you speak, does that occur before or after the 

11     rulers are placed on the walls? 

12        A.   That occurred way before. 

13        Q.   Thank you very much.  Now, if I could ask you some general 

14     questions about methodology and about the examination and conclusion with 

15     respect to scars before I come to the specifics of each witness. 

16             In your domain, is there an authoritative work or an 

17     authoritative journal article which you would refer to as a matter of 

18     preference on the question of the aetiology or the cause of scars? 

19        A.   There are several works which have examined scars from a 

20     therapeutic point of view, from a surgical point of view, in particular 

21     plastic surgery books, reconstructive surgery, aesthetic surgery.  There 

22     are books on legal medicine, forensic medicine, which deal with such 

23     scars, and there are books that are more specifically devoted to the 

24     evaluation of bodily injury. 

25        Q.   Now, this is not to test you because I would not possibly be in a 
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 1     position to test you, but in order to assist me, could you tell me the 

 2     title of one or two of these works, perhaps in the latter two categories 

 3     you mentioned, for my own assistance so that I may go and look at them? 

 4        A.   It's a bit difficult.  I believe Mason (phoen) has published a 

 5     book, the title of which is "Legal Reparations of Bodily Injury."  It's a 

 6     rather large book which discusses scars, but there are several articles 

 7     as well which were published in various journals, but I am afraid I can't 

 8     give you by memory the exact titles today. 

 9        Q.   (Previous translation continues) ... that you cited, is that the 

10     title of the work, the one that you said was the big one? 

11        A.   Yes.  Yes, indeed. 

12        Q.   (Previous translation continues) ... French or in English? 

13        A.   Unfortunately, it's in French. 

14        Q.   Well, perhaps my French will be a little better after the Easter 

15     break then. 

16             Now, in terms of the study of scars, are there any accepted 

17     characteristics of scars which, among medical practitioners and experts, 

18     are accepted as being unique to bullet injury? 

19        A.   We talk about pathognomic in French, Greek origin, which by way 

20     of characteristics of bullet wounds my answer would be no, except when in 

21     addition to the bullet wound there are other signs related to a shot from 

22     close up, in which case you will have a gunpowder tattoo on the edges of 

23     the wound, and this tattoo, this gunpowder tattoo, is found still later 

24     on.  I would like to add that in some cases there may be a question of 

25     orientation related to other characteristics. 
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 1             You mentioned scars related to bullet wounds and scars that are 

 2     related to a series of lead-shot wounds will give you a particular type 

 3     of scar, which enables you determine the aetiology.  There's also certain 

 4     constituents of the weapon which will leave certain characteristics.  I 

 5     can remember certain cases of individuals that were wounded by a smooth 

 6     cannon rifle.  It's called the Sylvestre cannon, and the projectile is 

 7     contained in two annular objects which, upon impact on the skin, will 

 8     produce a scar which will have certain characteristics. 

 9             Therefore, the answer is no, except in certain precise cases. 

10        Q.   And these specific cases or examples that you have given of 

11     the -- as it were, the exception to the general principle, in other 

12     words, those specific cases where the signs are really unique to bullet 

13     injury, did you observe any of those particularities that you've just 

14     mentioned in the cases of 132, 287, or 249? 

15        A.   No. 

16             PRESIDING JUDGE COTTE:  (Interpretation)  I believe, Mr. O'Shea, 

17     we're going to have to interrupt your cross-examination at this point. 

18     The Court would like to thank you. 

19             Prosecutor, can we continue with this witness on April 19th?  I 

20     believe it's a Monday, if I'm not mistaken. 

21             MR. DUTERTRE:  (Interpretation)  We can continue with the witness 

22     on the 19th.  Perhaps we can ask him to confirm that himself.  And I hope 

23     that between now and then we will have finished Witness 373, but 

24     certainly 418 on the 19th. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  The 19th of April is a
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 1     Monday.  Are you available on that date? 

 2             THE WITNESS:  (Interpretation)  Your Honour, I will make myself 

 3     available. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much. 

 5     Thank you very much. 

 6             In that case, we shall interrupt at this point our 

 7     cross-examination.  We will resume on April 19th with Mr. O'Shea, 

 8     followed by Mr. Kilenda. 

 9             We would like to thank you, Witness, for the time you have spent 

10     with us this morning, the information you have given to us, and thank you 

11     for the clarity of your responses. 

12             Would the usher be so kind as to escort the witness out of the 

13     courtroom. 

14             MR. DUTERTRE:  (Interpretation)  Good-bye, sir.  Good bye 

15     Witness. 

16             (The witness stands down) 

17             PRESIDING JUDGE COTTE:  (Interpretation)  As regards the hearing, 

18     we will proceed with Witness 373 tomorrow morning; is that correct?  So 

19     we shall resume tomorrow morning at 9.00 with Witness 373. 

20             MR. DUTERTRE:  (Interpretation)  Yes, that's correct.  Thank you. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  It is almost 1.30.  We 

22     would like to thank those who have assisted us, the interpreters, the 

23     court reporters, and all of the various technicians.  The hearing is now 

24     adjourned. 

25             The hearing ends at 1.28 p.m. 
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