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1 International Criminal Court

2 Trial Chamber Il - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - I1CC-01/04-01/07
6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Friday, 28 May 2010

10 The hearing starts at 9.01 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Our hearing is

15 therefore commencing. Please be seated.

16 The accused are there. Before bringing in the witness, | think
17 we can give the floor to Counsel Luvengika. Wasn®"t it envisaged that you
18 would ask for an extension of the time-limit?

19 MR. LUVENGIKA: (Interpretation) Thank you, Judge Cotte, for

20 giving me the floor, your Honours. Where it concerns the protocol on the
21 contact modalities with victims, we have a draft which is currently in
22 circulation. We have received comments, at least from the Office of the
23 Prosecutor, from the team of Counsel Kilenda, and we are trying to move
24 forward. We haven®"t yet had comments from the Defence team of

25 Mr. Katanga. We have communicated this draft to the unit because there
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1 are aspects which refer to the security of victims which are addressed

2 therein. We have considered that for the remaining time we will not

3 finish the exchanges from here and Monday, the 31st. And therefore we

4 would ask the Chamber to give us, with the greatest respect, an

5 additional time-limit of seven days in order to finish the protocol.

6 PRESIDING JUDGE COTTE: (Interpretation) Understood. We -—-

7 Monday, the 7th of June; is that okay?

8 MR. LUVENGIKA: (Interpretation) That is perfect.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

10 Counsel Luvengika.

11 Furthermore, the Chamber yesterday had an application number 2138
12 from Counsel Hooper, with a view to lifting redactions concerning a

13 statement of Witness 267, who is called upon to testify after the next

14 witness. So, Prosecutor, please provide us with your observations or

15 comments on this application. The Chamber is aware, of course, that a

16 decision was issued, number 1483, on the 18th of September, 2009, under
17 which it authorised such redactions, but it did make clear in

18 paragraph 25 of this decision, however, and without losing from sight the
19 requirements for a constant supervision of redactions called upon by the
20 Appeals Chamber, the Chamber is also aware that at the current stage of
21 proceedings such information could be of particular importance for the

22 Defence. In this case, it is therefore up to the latter to present an

23 application grounding, with the greatest possible detail, the reasons why
24 the information in question should be revealed.

25 So, Prosecutor, therefore, having contacted the persons concerned
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1 or a person who is able to speak on that -- on behalf, please could you

2 state to us whether these redactions mentioned in Counsel Hooper®s

3 applications are still justified; and if you think they still are, please
4 explain why. We would like to receive your comments on Thursday,

5 the 4th of June, at 1600 hours, or before the 4th of June, 2010, before

6 4.00 in the afternoon.

7 MR. MACDONALD: (Interpretation) Yes, | was thinking of Friday

8 for the date. |1 could already say that certain redactions can already be
9 lifted. There are others which certainly we will have to see with

10 certain persons; that"s going to take some time. At the moment we think
11 that Witness 267 is going to testify on the 7th of June -- 17th of June.
12 PRESIDING JUDGE COTTE: (Interpretation) So if on Thursday, the
13 4th of June, appears to be to you a date which is acceptable or a correct
14 date, then that"s practical for us, because next week we all have the

15 possibility to work differently, given that it is an intermediate report
16 iT there are missing aspects.

17 MR. MACDONALD: (Interpretation) Thank you, your Honour.

18 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

19 We are therefore going to ask the security agents to take out the
20 accused from the courtroom for a moment, to enable the witness to enter.
21 (The accused withdrew)
22 MR. MACDONALD: (Interpretation) Your Honour, 1"m sorry to
23 intervene. Can we reserve at the end of this morning, | think we"re
24 going to finish -- well, just ten minutes. |If we can put ten minutes
25 aside to discuss the agenda and the timetable. 1 just have -- | just
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1 woulld like confirmation from the Katanga team with regards to a

2 discussion that 1 had yesterday with the teams. We will come back to the
3 Chamber with alternatives where it concerns the first two weeks of July.
4 PRESIDING JUDGE COTTE: (Interpretation) Would you like us to

5 have this discussion before the end of the first or the second period?

6 MR. MACDONALD: (Interpretation) The second period.

7 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please
8 think of that.

9 Counsel Hooper, if you could also integrate into your working

10 plan this morning the fact that there must be ten minutes at the end of
11 the session in order to address these general issues.

12 IT¥ you would allow me, because 1"m now thinking of them, 1 would
13 like to indicate to you because it might be obvious to you that normally,
14 unless there®s some significant event, we will start on the

15 23rd of August, after the recess, we will restart our hearings. Just so
16 you know.

17 MR. MACDONALD: (Interpretation) Yesterday, | informed my

18 colleagues that this is what the Chamber might have in mind.

19 PRESIDING JUDGE COTTE: (Interpretation) This doesn™"t mean that
20 we won"t work before the 23rd of August, but it"s the actual hearings

21 that will restart on the 23rd of August.

22 Now, Court Officer, if you would like to take us into closed

23 session so that the witness may enter the courtroom.

24 And, Usher, please, could you escort in the witness.

25 (Closed session at 9.09 a.m.)
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1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Expunged)

7 (Expunged)

8 (Expunged)

9 (Expunged)

10 (Open session at 9.10 a.m.)

11 COURT OFFICER: (Interpretation) We are in open session,

12 your Honour.

13 (The accused entered court)

14 PRESIDING JUDGE COTTE: (lInterpretation) Thank you,

15 Court Officer.

16 Good morning, Witness.

17 THE WITNESS: (Interpretation) Good morning.

18 PRESIDING JUDGE COTTE: (Interpretation) Are you fine this
19 morning?
20 THE WITNESS: (Interpretation) Yes.
21 PRESIDING JUDGE COTTE: (Interpretation) Perfect. We are
22 therefore going to be able to take up our work again, and this morning
23 you will be answering the questions that the counsel of the accused
24 Germain Katanga is going to put to you. It"s therefore towards this
25 counsel that you will turn in order to answer these questions, as you
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1 indeed have been doing right since the beginning of your testimony.

2 Please speak slowly, speak loudly. This is perfect, as you have been

3 doing.

4 Counsel Hooper, you have the floor.

5 WITNESS: WITNESS P-0279 (Resumed)

6 (Witness answered through interpreter)

7 Questioned by Mr. Hooper:

8 Q- Good morning, Mr. Witness.

9 A. Good morning.

10 Q.- Now, I"m asking questions on behalf of Germain Katanga. How many
11 times did you see him?

12 A. The first time | saw him when he arrived in Zumbe, the second

13 time when he arrived in Bogoro, the third time it was in the village.

14 Q.- And how often did you see him in the village?

15 A. Normally I didn"t go that much into the village, and that"s why I
16 didn"t have the opportunity to see him on several occasions.

17 Q. And so, are we to conclude you saw him the one time in the

18 village, when he was pointed out to you by a relative and when you said,
19 "1"ve seen him before”? Is that right?

20 A That"s correct.

21 MR. HOOPER: Can 1 just raise one matter. It"s not just with the
22 witness, it"s just generally. We noticed yesterday that when the witness
23 said ""'ndiyo"” or "hapana,' which is simply "yes"™ or "no" in Swahili, in

24 fact the answer was given as a compound, from time to time, of a

25 question -- of the question instead of simply yes or no. And this
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1 happened on several occasions 1"m told. And for example, the answer just
2 given to -- was: "That is correct,” when in fact the answer was "yes."
3 So 1*d merely invite the interpreter, from Swahili particularly, to utter
4 the direct appropriate word. [I"m not instructing them, obviously, it"s
5 just a concern. 1 think what"s happening is that in the interpretation,
6 perhaps there"s been a desire to make the answer clearer, but in fact
7 we"ll be able to see from the question if the answer is simply ""ndiyo"” or
8 "hapana' what the reply was In respect to.
9 Can 1 -- | see Mr. MacDonald is on his feet.
10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
11 Counsel Hooper.
12 Ladies and gentlemen Swahili interpreters, we know that you have
13 a very difficult task, but you also know that we are totally dependent on
14 you. So please make your best attempt, as you have been doing right to
15 the start of our substantive debates, proceedings. You have heard
16 Counsel Hooper. We all know the excellent work that you provide for the
17 Chamber and for all the participants in this hearing. But if you could
18 please try and do even better, that would be perfect. So thank you very
19 much in advance.
20 JUDGE DIARRA: (Interpretation) Please allow me. We need an
21 opinion of counsel who speaks this language and can help us in the
22 process.
23 MR. FOFE: (Interpretation) Thank you, Judge, thank you,
24 President. Yes, indeed we have noted that when, for example, in answer
25 to a precise question the witness replies ""ndiyo” in Swahili, "ndiyo" in
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Swahili means "yes."” So we have noted that in the interpretation instead
of just saying 'yes," the interpreter has a tendency to make a sentence
out of iIt. For example, to say: Yes, I did that. So what we would like
is for the interpreter just to say 'yes'" and nothing else, 'ndiyo,"
"yes," "hapana,'™ "no." That"s it, without adding anything thereto.
That"s it, your Honour, your Honours.
PRESIDING JUDGE COTTE: (Interpretation) So according to an old
French formula, the best is the enemy of the conciseness -- or the best
is the enemy of the good. Counsel Hooper, please go ahead.
MR. HOOPER: Our first Swahili lesson.
Q.- Now, Mr. Witness, can | start by asking you about fetich. It"s a
very interesting subject. Do you have any with you?
A Here, now? No.
Q- Well, did you bring any with you from where you came from to help
you with the journey perhaps or get you safely home again?
A. Which trip are you referring to? When I came here?

Q. Yes. Yes.

A. No.

Q- According to you, is fetich only for war or does it have other
purposes?

A. It is for fighting.

Q.- So according to you, you get it just before you go off to fight,
before you go off to a battle; is that right?
A Yes.

Q- Now, you told us how you went to fight in Bogoro. Did you go and
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fight in any other battle? Did you get your fetich at any other time or
just the once?

A. It was just during the fighting in Bogoro.

Q- So you"ve received fetich on one occasion, and that was just or
for the purposes of the battle of Bogoro. As 1 understand what you said
yesterday, you got it in the form of a cream or balm; is that right?

A. It was a product that I had to put on. There was also a skin
which we rubbed on our body.

Q- All right. As you told us yesterday, you weren"t given any food
or drink before the battle, so it wasn"t something that you had to drink.
It was something that you rubbed on your body and on your face, you told
us; is that right?

A Yes.

Q- And you tell us that fetich is just for war. Isn"t fetich also
used In your community and in many others in lturi and all over Africa to
bring good fortune, to bring a good result? For example, if you“re
looking for a good wife, or if you want to find gold in the gold mines of
Ituri, or if you want to go hunting and you want a good result of your
hunting, isn"t fetich used then as well?

A. 1 haven"t understood the question well.

Q.- You"ve told us that fetich is only used for war. 1 suggest it"s
used for many other purposes, such as finding a good wife, finding gold,
successful hunting, and many other things in life. Isn"t that right?
It"s not just used for war, is it?

A. I don"t have an answer to your question.
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Q.- All right. So is your answer "l don"t know'"? When you say, "I
do not have an answer to your question,' is your reply in fact: 1 don"t
know?
A. Yes.

JUDGE DIARRA: (Interpretation) Counsel, excuse me for
interrupting you. 1 have the feeling that there"s a problem of
understanding. | understood that the witness said that he didn"t use the
fetich only for war -- that he only used the fetich for war. 1 don"t
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understand that he said that it is only used for war, which you wanted to
check with him.

MR. HOOPER: I -- 1 —-- can | say so, | anticipated that
ambiguity. It"s been resolved I think by his last answer. If you look
at his last answer, he"s clarified the position with me. We can do it
again, but I1"m happy with his answer.

Q. Is that right, Mr. Witness? 1"ve --

JUDGE DIARRA: (Interpretation) The problem was with me,
actually. Please continue with your -- please continue.

MR. HOOPER: Thank you very much. All right.

Q- So you got fetich once. You"ve told me just a moment ago you
don®"t know if it"s used for any other purpose but war. Would it be fair
to say, Mr. Witness, you know very little about fetich? Would that be
fair to say?

A Yes.

Q- Now, despite that perhaps limited knowledge, let me just ask you

this: Is it right that fetich is used throughout lturi, it"s used by the
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Hema, all the groups, Bira, Alur, Lulu, Logo, all the various groups,
many more in lturi, everyone uses fetich or don"t you know?

A. 1 don"t know.

Q- See, my understanding was that everybody who grew up in Ituri
grew up in a society where fetich was widespread and used widely. And
from a child you®d know all about it, but from what you say you don"t.
You don"t know anything really about fetich. It"s not something that you
learned about growing up or talking about with friends; is that right?

A. 1 haven®t understood your question very well.

Q.- My fault. 1t was too long. All you know about fetich, you tell
us, is from your experience of getting it once. And you don"t know
anything else about fetich. Is that right?

A Yes.

Q- Now, iFf I go to a pharmacy in Bunia and I get some aspirin -- you

know what aspirin is, do you?

A. Yes.

Q. I get medicine, and in Swahili that"s "dawa'; is that right?

A. Yes.

Q- Now, you used a word yesterday "dondjini," d-o-n-d-j-i-n-i. What

language is that?
A. "Dondjini" is the language of the Lendu; in other words, the
fetiches of our ancestors, that is what |1 was told on the hill.
Q- What is the Swahili for feticher, a person who makes fetich?
A We call that "munganga™ in Swahili. According to what 1 know

it"s called "munganga'.
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1 Q.- "Ngangakisi™ is that a feticher in Swahili?
2 A "Ngangakisi™ means or refers to what happened on the hill.
3 Q- All right. Now, using fetich -- using fetich in -- I1"m sorry.
4 MR. LUVENGIKA: (Interpretation) 1 don"t know what Mr. Hooper
5 has learned about the languages and the dialects of the Congo, and of
6 course my colleagues from the team of Mathieu Ngudjolo can correct me if
7 I"m wrong, but I believe the words mentioned were in Lingala and not in
8 Swahili. '"Ngangakisi' is Lingala. OFf course, words can go from one
9 language to another, but the word '"ngangakisi' is a Lingala word.
10 PRESIDING JUDGE COTTE: (Interpretation) Can Professor Fofe help
11 us understand this matter?
12 MR. FOFE: (Interpretation) 1 do not want to influence the
13 witness in his future answers. Indeed ""ngangakisi' is a Lingala word,
14 but 1 will leave it up to Mr. Hooper to continue, and perhaps he will
15 explore the word "munganga"™ further. That is a Swahili word.
16 "Ngangakisi™ is a Lingala word.
17 PRESIDING JUDGE COTTE: (Interpretation) Thank you for your
18 comments, both Mr. Luvengika and Professor Fofe.
19 Mr. Hooper, you see that Professor Fofe is leaving it up to you
20 to pursue your cross-examination. Please proceed.
21 MR. HOOPER: Thank you.
22 Q.- See, "ngangakisi™ | understand the Swahili is 'nganganakisi' but
23 "'ngangakisi™ has become a word absorbed into Swahili in the area. Is
24 that right?
25 MR. GILISSEN: (Interpretation) Your Honour, we have someone in
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1 our team and -- who is more of an expert. We know a few words. We know
2 the word "dawa"™ that we can use in a pharmacy. | spent several years in
3 Arusha, as is the case of my colleague, but this is a very slippery
4 terrain here, slippery slope. [I1"m certain that my colleague is in good
5 faith, but we have a colleague on our side here of the table, who has
6 warned us that we have to be cautious. You know, from one word to
7 another there are different meanings and it can be very dangerous.
8 PRESIDING JUDGE COTTE: (Interpretation) This is a serious
9 matter, we must remain serious, and, Mr. Hooper, you must be very
10 cautious in the use of terms that you may be able to understand and
11 control, but do not forget that on both sides around the courtroom there
12 are linguistic experts. But please proceed.
13 MR. HOOPER: Indeed. So all -- everyone"s interests seem to be
14 fully preserved, and my friend can take instructions if he wishes from
15 sources he has available, as we all -- as we all have. So as 1
16 understand it, no one here is at a disadvantage, with perhaps the
17 exception of Mr. MacDonald who may not have anyone on his team who can
18 assist. But he points upstairs. So perhaps Mr. Ocampo is upstairs with
19 his fetich. We don"t know.
20 So we"re dealing here -- 1 suggest we"re dealing here with an
21 area where words are adopted and used by different groups, adopted from
22 other groups. So an example 1 suggest here of a Lingala word being
23 employed in local Swahili dialect. But perhaps | needn®"t trouble you now
24 because at some point we"re going to get an expert on language here, and
25 that expert -- she may be able to assist us, she may not. So it isn"t a
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1 major issue for me.

2 Q- Mr. Witness, you"ve been very frank about your very limited

3 knowledge of fetich. Let me ask you this, though: Am 1 right in saying
4 that if fetich is used in war, as indeed you"ve indicated, it carries

5 with it instructions. And you®ve told us about instructions, not being

6 able to do things, as you put it. You gave the example of pillage. 1In

7 fact, even though it"s in the context of war, am I right in saying that

8 fetich only works if you observe the Ten Commandments? Isn"t that what

9 the feticher instructs people who want to use it? You have to fight and
10 observe the Ten Commandments, isn"t that right?

11 A. Yes.

12 Q.- And, for example, when you"re fighting, you mustn®"t rape, must

13 you?

14 A. Yes.

15 Q.- Now, you"re Ngiti. Are your parents both Ngiti?

16 A Yes.

17 Q.- And am I right in saying that for the Ngiti, rape of a woman is
18 totally prohibited in all circumstances?

19 Let me put the question again. Am | right in saying that for the
20 Ngiti, rape is totally forbidden in all circumstances?

21 Did you hear and understand my question, Mr. Witness, and are you
22 in a position to answer it from your own knowledge of your people?

23 A. | have heard -- 1 have been told *that sometimes they organise a meeting
24 between a young Ngiti girl and a young Ngiti man and that this young man

25 rapes the young young Ngiti girl. I do not find anything of significance in
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1 that (inaudible)...rape is prohibited in Ngiti culture

2 Q- Now, you mentioned a doctor and you said that a doctor didn"t

3 have any special training. Can | just clarify this. The doctors, the

4 fetichers, the people who made the fetich, they were regarded as very

5 special people, were they not?

6 Is that right, fetichers were regarded as very special people?

7 A. Well, the fetichers are like other human beings, but as 1 stated
8 before there®s a spirit. They"re inhabited by a spirit and they change
9 their language, and then they become different from human beings, from
10 other human beings.

11 Q. Now, what was the name of the feticher at Zumbe?

12 A. 1 have forgotten the name of the fetichers because we called them
13 "munganga,’ generally speaking. 1 don®"t remember his name.

14 Q.- And "munganga" is Swahili for feticher, is it not -- or rather,
15 for medicine? "Munganga' is Swahili for "medicine,” like "dawa,”™ is it
16 not?

17 A. In Swahili "munganga" means feticher; "dawa" is something else.
18 Q- Yes, sorry, doctor. It means doctor or "medecin'” in French. All
19 right, you don"t remember the names of the fetichers there.

20 Now, the fetich you were given which you described and you told
21 us about again this morning, you smeared it, you told us, on your face
22 and on your body. You®re not saying that that stuff drugged you, are

23 you, Or are you?

24 A. That"s correct.

25 Q- Now, that"s not "yes," and it"s perhaps an ambiguous reply. Let
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1 me ask you the question again. Are you saying that that stuff drugged

2 you in some way, by smearing this stuff on your arms and your face it

3 drugged you; is that what you"re saying?

4 A. Could you please repeat your question.

5 Q.- All right. Well, let me put it another way. Having -- having

6 used fetich, it gave you confidence, that you had fetich; is that right?
7 A. Yes.

8 Q- Now, you also told us and made very clear that if the feticher

9 said to somebody, '"Don"t go to war,' then that person did not go to war,
10 did they?

11 A. Yes, that"s it.

12 Q.- Now, let"s move on to another area that you helped us with

13 yesterday, "kadogo. Now you were asked a question to which you replied
14 effectively: "Kadogo" means a child soldier. Now, that"s not right, is
15 it? "Kadogo" merely means "small™ in Swahili; isn"t that right?

16 A. ""Kadogo"'?

17 Q.- Yeah. '"Kadogo" means "'small.” 1It"s the adjective -- or it"s the
18 word in Swahili for "small'; isn"t it?

19 A Yes.

20 Q. Small or little or less, same as -- so it could be --

21 MR. MACDONALD: Objection, your Honour.

22 MR. HOOPER: -- small size --

23 PRESIDING JUDGE COTTE: (Interpretation) Go ahead.

24 MR. MACDONALD: (Interpretation) | think that we have to be

25 careful iIn the way that Mr. Hooper is putting questions to the withess.
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1 The way some of the questions are put in English combine several
2 concepts. It"s a compound question and 1 think he needs to separate
3 things. He asks: Does it mean small? Whether it"s size or something
4 else. But he shouldn®t use three or four words together, especially if
5 those three or four words are different. That"s what I mean when | state
6 that he needs to separate the individual items of his questions so that
7 the witness can indeed understand whether or not that is the case or not.
8 That®"s my submission.
9 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
10 MR. MACDONALD: (Interpretation) To be simple, I mean he"s
11 asking three questions in one.
12 MR. HOOPER: (Previous translation continues) ... | accept that.
13 PRESIDING JUDGE COTTE: (Interpretation) The Chamber would like
14 to recall the following. 1t"s absolutely necessary to benefit from the
15 presence of the witness in order to obtain answers to all of the
16 questions you feel necessary to put to him. But as Judge Diarra stated a
17 few moments ago, who is listening with great care in particular as
18 regards topics that were discussed a few moments ago, this witnhess can
19 only speak about what he knows and we cannot consider him as an expert in
20 local customs. Therefore, the questions must be adapted to who the
21 witness is, the events he lived through, with as a backdrop the events we
22 are interested in.
23 And the Chamber would like to make a suggestion. Perhaps,
24 Mr. Hooper, you could make your questions shorter. It takes a few
25 moments for the witness to reflect on each question, and rightly so, and
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I1"ve noticed that the longer your questions the longer this moment of

time necessary to reflect seems to be.

We"re going to have now a brief break because the we had decided

that every 50, 55 minutes we would have a brief pause. So we shall

resume at five past 10.00, approximately.

Witness, you"re going to have a few moments to rest.

Security officers, please escort the accused out of the

courtroom.

For the accused, we should be back in ten minutes.

Court Officer, closed session, please, so the witness can

withdraw.
(The accused withdrew)

PRESIDING JUDGE COTTE:

(Interpretation) Usher, would you be so

kind as to escort the witness out of the courtroom.

(Closed session at 9.56 a.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Open session at 9.56 a.m.)

COURT OFFICER: (Interpretation) We are in open session,

your Honour.

PRESIDING JUDGE COTTE:

(Interpretation) Thank you very much.

We shall therefore suspend our hearing and be back at roughly
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five past 10.00 -- well, we"ll actually start at ten past 10.00.

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

Break taken at 9.57 a.m.
On resuming at 10.12 a.m.

(Closed session at 10.12 a.m.)
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1 (Expunged)

2 (Expunged)

3 (Open session at 10.15 a.m.)

4 COURT OFFICER: (Interpretation) We are in open session,

5 Mr. President.

6 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

7 Court Officer.

8 Accused persons, you have going to be here briefly, but you will
9 leave again before we bring in the witness. But one of the Legal

10 Representatives of the Victims wanted to address the Court.

11 Mr. Gilissen.

12 MR. GILISSEN: (Interpretation) Yes, Mr. President, | apologise
13 for intervening to maybe even make matters more complicated. [I"m not --
14 it Is not my intention to make the work more complicated for the Defence
15 teams. We have a colleague who is part of Mr. Kilenda®"s team, and she
16 can help us. Because this problem is recurrent. We are using many

17 languages, French, English, Swahili, Lingala, in this courtroom and

18 sometimes the particular language of the Court which is sometimes even
19 more complicated than the others. So it is difficult.

20 It is of course interesting to ask the witness to answer

21 questions, but I can also take the example of one question. We have been
22 told that in Swahili the word "'small”™ or "few," that is used with things,
23 few things, that word is not "kadogo,' but "kiloko". When you use it for
24 a person it is not "kadogo," it is "kidogo" (phoen).

25 So, Mr. President, my intention here is not to act as a language
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1 expert. 1"m not even an expert in my own language, but I think this

2 helps us to appreciate the difficulties that we face and this is a very

3 slippery slope. | believe this opinion is actually shared by all the

4 participants in this room. It is one thing to ask for the subjective

5 opinion of the witness, but maybe at one point the language expert called
6 by the witness (as interpreted) may be helpful. That is what 1 wanted to
7 say, Mr. President. 1If 1 go beyond that, I will be going out of the

8 scope of my role, but this is in the interests of the ascertainment of

9 the truth. Thank you.

10 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

11 Mr. Gilissen.

12 Maybe we can begin to solve this question or this issue by

13 putting to the witness simple and short questions. We can ask him, for
14 example: What does "kadogo™ mean? What does "kiloko™ mean? 1 don"t

15 know if there are other words, and it would be the witness himself who

16 will give us an answer and use a word without our having to suggest to

17 him a definition that might not be his. 1 believe that is one way we can
18 ensure caution. You can mention one word and say: What does that word
19 mean?

20 JUDGE DIARRA: (Interpretation) Counsel, the purpose of your

21 intervention was probably to draw our attention to the difficulty and

22 subtlety in using those terms as well as the need for us to refer to an
23 expert rather than to expect a witness to take us out of this linguistic
24 confusion, if 1 understood you well.

25 MR. GILISSEN: (Interpretation) Yes, indeed --
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1 MR. HOOPER: (Previous translation continues) ...

2 MR. GILISSEN: (Interpretation) -- it is a delicate issue which
3 shall be pleaded. And 1 do not want to go beyond that. 1 do not want to
4 plead during the cross-examination of my learned friend. But 1 believe
5 that to allow everyone to plead and to do so effectively we need to be

6 cautious, and calling a witness would be quite appropriate in the

7 circumstances.

8 PRESIDING JUDGE COTTE: (Interpretation) Yes.

9 Mr. Hooper, your intervention was not interpreted. Can you

10 please repeat what you just said. You were on your feet a short while
11 ago very briefly, but we did not quite catch what you wanted to say. Can
12 you repeat what you said?

13 MR. HOOPER: 1 was merely indicating I was moving on to another
14 subject just to -- so that we didn"t take up more time on this.

15 PRESIDING JUDGE COTTE: (lInterpretation) Very well.

16 Mr. Kilenda, you have something to say?

17 MR. KILENDA: (Interpretation) 1 did not want to interfere with
18 what was being said. It is just for the record. Our colleague,

19 Mr. Gilissen, talked about a colleague who is part of Mr. Kilenda®"s team.
20 Maybe he was referring to Mr. Nsita.

21 JUDGE DIARRA: (Previous translation continues) ...

22 MR. KILENDA: (Previous translation continues) ...

23 PRESIDING JUDGE COTTE: (Previous translation continues) ...

24 MR. HOOPER: (Previous translation continues) ... withess comes
25 in, can 1 just say what our position is. Our position is that "kadogo"
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1 doesn"t mean a child soldier. That was how the witness was fed yesterday
2 and how we got an answer. That"s our position. '"Kadogo"™ means a small

3 person. It can be height, it could be rank, it could be age. But it"s

4 outsiders who have applied this use of this word. That"s our position.

5 Now, I accept that it"s probably best that we deal with this

6 through some other medium than this witness, and in particular -- | mean,
7 we have our own interpreters here who are competent and capable of

8 helping us on perhaps some of these issues. And of course we"ve got to

9 bear in mind, the language which is being spoken isn®"t Tanzanian Swahili,
10 pure Swahili, but Kingwana, which is an amalgam of language and an added
11 burden for the booths, I know. So there"s these nuance of language. 1™m
12 not going to take up, at 25 past 10.00, any more time on vocabulary.

13 PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor.

14 MR. MACDONALD: (Interpretation) The Prosecution will simply

15 want to say that if you want -- we want to be purist, it means "small,"
16 "small person,”™ so a double adjective. Maybe an expert can come and add
17 something to what we have just said.

18 PRESIDING JUDGE COTTE: (Interpretation) Very well. Let us not
19 dwell too much on this and let us try not to create difficulties for the
20 witness.
21 Security officers, please escort the accused persons out briefly
22 and then they will come right back into the courtroom.
23 (The accused withdrew)
24 PRESIDING JUDGE COTTE: (lInterpretation) 1 thought from the look
25 on the face of one of the accused persons 1 understood that I was
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Procedural Matters

1 mistaken.
2 So, Court Officer, please take us into closed session.
3 (Closed session at 10.24 a.m.)
4 (Expunged)
5 (Expunged)
6 (Expunged)
7 (Expunged)
8 (Expunged)
9 (Expunged)
10 (Expunged)
11 (Expunged)
12 (Expunged)
13 (Expunged)

14 (Expunged)

15 (Open session at 10.25 a.m.)

16 COURT OFFICER: (Interpretation) We are in open session,

17 Mr. President.

18 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

19 Mr. Witness, can you hear me?

20 THE WITNESS: (Interpretation) Yes.

21 PRESIDING JUDGE COTTE: (Interpretation) Very well, then. We
22 are going to resume now and we will work till 11.00 a.m. or five past
23 11.00 before breaking.

24 Mr. Hooper, please proceed.

25 MR. HOOPER:
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Questioned by Mr. Hooper

1 Q.- Mr. Witness, you"ll be glad to know 1"m not going to use you as a
2 dictionary any longer, and forgive me for those difficult, perhaps,

3 questions.

4 Now, let"s come to talk about you, because 1"ve been told very

5 little about you. There"s very little about you in the statement that

6 you made. Do you remember making that statement on the 28th -- do you

7 remember being interviewed by the Prosecutor on the 28th, 29th, and

8 30th of March, 2007? Do you remember meeting the Prosecutor and making a
9 statement?

10 A. Yes, it was in 2007.

11 Q.- All right. Thank you. Now, I want to ask you some questions

12 about yourself.

13 MR. HOOPER: So we need to go into closed session for me to do

14 SO.

15 PRESIDING JUDGE COTTE: (lInterpretation) Court Officer, please
16 take us into private session.

17 (Private session at 10.27 a.m.)

18 (Expunged)
19 (Expunged)
20 (Expunged)
21 (Expunged)
22 (Expunged)
23 (Expunged)
24 (Expunged)

25 (Expunged)
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Questioned by Mr. Hooper
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13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 27/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 27
Questioned by Mr. Hooper
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Questioned by Mr. Hooper
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Questioned by Mr. Hooper
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Procedural Matters
1 (Expunged)
2 (Expunged)
3 (Expunged)
4 Expunged)
5 (Closed session at 10.54 a.m.)
6 (Expunged)
7 (Expunged)
8 (Expunged)
9 (Expunged)
10 (Expunged)
11 (Expunged)
12 (Expunged)
13 (Expunged)
14 (Expunged)
15 (Expunged)
16 (Expunged)
17 (Expunged)
18 (Expunged)
19 (Expunged)
20 (Expunged)
21 (Expunged)
22 (Expunged)
23 (Expunged)
24 (Expunged)
25 (Expunged) .
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Questioned by Mr. Hooper
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(Open session at 11.09 a.m.)

COURT OFFICER:

your Honour.

(Interpretation) We are in open session,

PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,

Madam Court Officer.

The hearing is suspended. We shall resume at 20 to 12.00.

Recess taken at 11.10 a.m.

On resuming at 11.46 a.m.

(Closed session at 11.46 a.m.)
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Questioned by Mr. Hooper

(Open session at 11.57 a.m.)

COURT OFFICER: (Interpretation) We are in open session,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam
Court Officer.

The Court would like to say a few words to the individuals in the
public gallery. When you arrived we were in private session because the
questions that were being put to the witness would have made it possible
to identify the witness, whereas this witness is to be protected. We are

now In open session.
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Mr. Hooper, you may proceed.

MR. HOOPER:

Q- So now, Mr. Witness, as you"ve heard, we"re in open session. I™m
going to continue to ask questions, but don"t give me any reply that you
think may identify you in any way because your identity is secret. So,
for example, don"t mention names of family or anything like that.

Now, you®"ve told us in your evidence how there came a day when
militia led by Commander Boba Boba came to where you lived and took you
and other children to Zumbe hill. And there you were given some training
and you were -- became a militia and you participated in the attack on
Bogoro village. And you later told us how you were then given a
particular job in another camp until one day you and a colleague escaped.
And that"s your history of being in the militia. So it"s against that
information 1 want to ask you some questions.

Now, how long were you in the militia?

A. What 1 can tell you is that I spent one month and beyond.

Q.- Well, I hope you can help us a bit better than that. You may
remember when the Prosecution were asking you questions, they started by
asking you if you could place the time that you were seized and taken to
Zumbe hill by reference to the fall of Lompondo in Bunia. And so I want
to try to see if we can help you help us by asking you similar questions.

Now, we know that Lompondo was chased out of Bunia by UPC forces
in the First week of August of 2002. How long after Lompondo was chased
out was it before Boba Boba came to where you lived and took you away?

Can you help us?
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1 A. 1 don"t remember.

2 Q- How long were you in Zumbe camp?

3 A I spent one month and a few weeks there.

4 Q- How long after the attack on Bogoro, that we know was in late

5 February of 2003, how long after that did you run away?

6 A. After the camp and the time at which 1 fled, 1 think it was a few
7 weeks after the Bogoro fighting.

8 Q- How long before the Bogoro attack did you First go to Zumbe?

9 A. 1 did not understand your question.

10 Q.- I"m sorry. Let me repeat it. How long before the attack on

11 Bogoro did you go to Zumbe?

12 A. What is the meaning of that?

13 JUDGE DIARRA: (Interpretation) | myself, 1 did not understand
14 that question.

15 MR. FOFE: (Interpretation) 1 have the same difficulty. 1

16 believe that it is the interpretation from English to French which is not
17 correct.

18 MR. MACDONALD: (Interpretation) | think it is more than that.
19 The question is: How long before and you"re talking about an incident

20 that took place afterwards. So --

21 MR. HOOPER: (Previous translation continues) ... we don"t need
22 everyone --

23 PRESIDING JUDGE COTTE: (Interpretation) Mr. Hooper, just to be
24 very clear - this is on page 55, line 19 - and the question in the French
25 transcript is not very clear. It reads as follows:
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1 "Before the attack in Bogoro, how much time elapsed before you

2 went to Zumbe?"

3 So this does not give the withess a very good reference. Maybe

4 it is interpretation or just a misunderstanding. So kindly repeat the

5 question.

6 MR. HOOPER:

7 Q.- 1°11 repeat the question as it appears on the English transcript.
8 How long before the attack on Bogoro was it before you got -- now
9 I"m reforming my question and confusing myself. The question was, in

10 fact, quite simple. Let me just repeat it.

11 How long before the Bogoro attack did you get to Zumbe? That was
12 the question as it appears on the transcript.

13 So how many weeks before the Bogoro attack, or months, was it

14 that you first arrived in Zumbe? Put another way: How long had you been
15 in Zumbe before the Bogoro attack?

16 "Combien de temps"™ -- sorry, Mr. Witness, it may have become a

17 bit confused. So how long had you been in Zumbe camp before the attack
18 on Bogoro?

19 A. Before the Bogoro attack, I had already spent about three weeks
20 and a few days.

21 Q.- All right. So that would mean that you were taken up to Zumbe at
22 the end of January 2003, because that would be obviously three weeks and
23 a few days before Bogoro. We know Bogoro was the 24th of February. Now,
24 don®"t worry about the date, but it means that you must have been up

25 there -- taken up there in 2003.
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1 Let me go back to Lompondo. Governor Lompondo, we all know, was
2 the governor in place in Bunia who was chased out in early August 2002 by
3 the UPC forces, who then took over Bunia and the area. Now, my
4 understanding is that they started to target and kill Ngiti. And did you
5 hear about that? Did you hear that Ngiti were being killed by the UPC?
6 THE INTERPRETER: The Swahili interpreter says he did not hear
7 what the witness just murmured.
8 PRESIDING JUDGE COTTE: (Interpretation) Mr. Witness, please
9 repeat what you said because the interpreter says he did not understand
10 the few words that you just uttered. So please kindly repeat your answer
11 to Mr. Hooper. Thank you.
12 MR. HOOPER:
13 Q- Should I repeat my question for you? My question was: Did you
14 hear that the UPC were targeting and Kkilling Ngiti after the fall of
15 Lompondo?
16 A 1 heard that.
17 Q.- And is it right that the UPC came to the area where you were
18 living? Is that right?
19 A. The UPC soldiers did not come to where 1 lived, but they passed
20 by that road.
21 Q.- And as you and your family were Ngiti, you all risked being
22 targeted and killed by the UPC, didn"t you?
23 A. Yes, we were afraid.
24 Q- And your father did what any father would do in those
25 circumstances, and he took you and your family away to a place that was
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1 safer; isn"t that right?

2 A. We did not flee.

3 Q- Did you remain living at home? And don"t tell us the name of the

4 place. We know where it is. Did you remain living at home until you

5 were taken by Boba Boba, you"ve told us, a few weeks before the Bogoro

6 attack? Until that time were you living at home? Is that right?

7 A. We were living in our home.

8 Q- 1*11 come back to that, if I may, a little later.

9 Now, a few weeks after Bogoro you told us that you fled and you
10 went back home. You told us you didn"t find your family living there.
11 And eventually you joined them at (Expunged); is that right?

12 A. Yes.

13 Q- Did you get -- when did you leave the militia?

14 A 1 don"t remember.

15 Q.- Were you demobilised or not? Did you go through any procedure of
16 demobilisation or not?

17 A No.

18 Q- It would follow that there®s no record of you leaving the

19 militia; would that be right?

20 A. 1 do not understand your question.

21 Q.- Well, you see, we know that the people who"d been in the militia
22 who demobilised later, there were systems to help them and they received
23 certificates of demobilisation. They received money, help, and

24 education. Were you ever part of any of that system?

25 MR. GARCIA: (Interpretation) Mr. President.
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PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, please.

MR. GARCIA: (Interpretation) | would like to object to this
question being put the witness a second time. The witness clearly stated
that he was not demobilised. And Mr. Hooper®s follow-up question
referred to any record of his having left the militia. |1 believe that
question is also inappropriate.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Prosecutor, the
Chamber is not very sure whether the witness fully understood the word
"demobilisation” and the procedure required for that demobilisation.
Mr. Germain Katanga®"s counsel tried to explain that notion to be sure
that the witness had understood it, so that question needed to be put to
the witness for things to be clear.

Mr. Witness, | don"t know whether you understood the question.
IT not, you can ask Mr. Hooper to repeat.

THE WITNESS: (Interpretation) Yes.

MR. HOOPER:

Q.- 1*11 put the question again. You see, we know that there were
systems in place when people demobilised from the militia, they received
help and assistance, they received money, they could receive education,
they could receive a certificate. Were you ever part of such a process?

A No.

Q.- When did you get to (Expunged), how long after Bogoro would that
have been?

MR. HOOPER: 1I1"m sorry, | seem to be getting a --

MR. MACDONALD: I"m --
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1 PRESIDING JUDGE COTTE: (lInterpretation) Mr. Prosecutor.
2 MR. MACDONALD: (Previous translation continues) ... Mr. Hooper.
3 It"s just because you"re signing, your Honour, at this very
4 moment a redaction order. So -- because the place just mentioned has
5 never been mentioned in public session, Mr. Hooper, we"ve done that in
6 closed session, partial closed session. So this is why we would kindly
7 request that we do not mention this place in public, or if need be, that
8 we go in partial closed session. It"s a question of identifying --
9 identifying information in relation to the witness.
10 MR. HOOPER: Well, 1 don"t see how on earth it can be. We"re
11 talking about --
12 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please.
13 That said, in order to stay in open session, it is always
14 possible to say: When you went to that place after your escape, if you
15 jJjust say the locality or the place that you went to, we will all
16 understand. Let us try not to mention place names. Let us just try to
17 paraphrase like you did a short while ago to elicit the information that
18 you wished to elicit from the witness.
19 MR. HOOPER: All right. But this is a Prosecution®s objection
20 about the introduction of a name. [1"11 comply with, of course, what
21 your Honour has said, but 1 say again these are -- too great a
22 sensitivity is being displayed throughout the case to the extent that
23 we"re having to go into private session again and again. |I"ve received
24 countless complaints from people outside, both in the Congo and others
25 trying to follow this case. They cannot follow. Their patience becomes
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1 exhausted trying to follow it. We"re on the eve, as we know, of next
2 week"s review in Kampala, and 1 don®"t want to obviously take up this time
3 now to say that. But we are deeply frustrated, as 1 know -- believe the
4 Chamber is as well.
5 We were -- are now composing a motion at the moment, we promised
6 it earlier, where we"re seeking relief from the Chamber in terms of this
7 by directing the Registrar to put in place a system to mitigate this
8 present procedure, at least to the extent of ordering that an ex post
9 facto review is done quickly of in respect of in closed session
10 testimony, so that then only the redactions that are necessary are
11 entered on to that file, on to that transcript, and the transcript in
12 redacted form then, in fact, made public. We think that"s the very
13 minimum that public trial merits. And if any of you are travelling to
14 Kampala and think that that®"s a -- perhaps a direction that might prove
15 useful, then we"d ask that you take the message with you. We hope that
16 our motion will catch you up by Tuesday or so of next week. And we"d
17 also say that we see that this isn"t -- shouldn®"t be a problem because
18 the party whose witness it is can, in fact, make their redactions and
19 then submit it to the other parties and the Chamber. It wouldn"t take
20 long. But | say, that"s a side wind. But it"s an opportunity for me to
21 say that and so there we are.
22 Q.- So, sorry, Mr. Witness. My question was —--
23 PRESIDING JUDGE COTTE: (Interpretation) Just one word,
24 Mr. Hooper. What you have just said ties in with the concerns of the
25 Chamber on our part, and informally, we are carrying out some reflection
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1 to try to provide solutions to that recourse to private session, which is
2 sometimes inevitable and sometimes superfluous. So all your proposals
3 are very much welcome. Perhaps also when a witness appears before the
4 Court and we have probably discussed the geographical context and family
5 context, then the parties may agree on a table to identify the themes
6 that can be discussed in open or closed session, and even identify the
7 terms that can be used. For example, when reference was made to a camp,
8 everyone should know what camp is being referred to. So you mentioned
9 that digression but it was very useful. So please proceed.
10 MR. HOOPER: Yes. And may I just add that 1 think several of us
11 have been in cases where redactions are necessary, and you can often
12 contain them in a particular 20 minutes or so. There"s particular
13 problems with this Court for various reasons. They have -- it has its
14 own special difficulties. |1 appreciate that.
15 Q.- Mr. Witness, forgive our -- my raising that at this point. The
16 question was: When you fled to a place where your family were, how long
17 were you there for ?
18 Mr. Witness, the question was: How long were you at -- how long
19 were you at that place for?
20 A. Which place are you referring to?
21 Q.- The place where you met up with your family, you tell us. The
22 village where you met up with your family, how long were you there for?
23 A I spent eight -- more than eight months there.
24 Q- Very well. And what did you do when you were there?
25 A. I wasn"t doing anything.
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Q.- For example, did you go to school?

A I tried to study there but did not have the financial means.

Q- And what happened after the end of the eight months or more, what
happened then?

A. In what way?

Q.- What did you do? You left that village. Where did you go and

what did you do?

A. 1 don"t understand your question.
Q- I"m sorry. 1°m sorry. Let me rephrase it. After you left the
village where your family -- where you®"d met up with your family, after

the eight months or more that you stayed there, my question is: Can you
tell us what you did after that? Where did you go and what did you do?
A After, we went back to the locality in which we were living
before.
Q.- And how long did you stay there for?

Should we go into closed session?

MR. HOOPER: Perhaps we can go into closed session. It may be
that -- can we go into closed session, please, and it may be that will
help.

PRESIDING JUDGE COTTE: (Interpretation) Please take us into a
brief private session, Court Officer.

(Private session at 12.36 p.-m.)

(Expunged)
(Expunged)

(Expunged)
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(Open session at 12.52 p.m.)

COURT OFFICER: (Interpretation) We are now in open session,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Court Officer.

I was saying, Witness, the Chamber is perfectly aware that
participating in a hearing is something which is tiring. At the same
time, it is a step that you chose to carry out, and you know that we
thank you for it because you are helping us to better understand
everything that happened.

Now, we started at 20 to 12.00. 1It"s been going on for a bit
over an hour, but lots of interruptions have provided you with the
opportunity to catch your breath, whilst the parties have exchanges and
the Chamber eventually replies to them. Now, you can take the time -
this is what you"re doing - to have a rest without leaving the courtroom
because we have to finish your testimony at least by 1.15, to enable the
Prosecutor to give us a certain degree or certain amount of information.
And the time that it takes to leave and come back from the courtroom, 1
think that we can really continue. 1It"s hardly five to 1.00, so 1 think
you can have a quick drink and you"ll be better able to reply.

MR. HOOPER: Mr. President, would it be possible for Mr. -- for
the Prosecution to deal with their matter now? Would it be possible for
the Prosecution to deal with their matter now while the ...

PRESIDING JUDGE COTTE: (Interpretation) |If we are sure and

certain that it"s not long, but if we have to have 20 minutes of our
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1 hearing, then we"re going to have the witness out. 1"m not in agreement
2 with that. It"s a recurrent problem that we have which we"re confronted
3 with.
4 Prosecutor, your intervention, is that going to give rise to
5 great debate? Can it be held in the presence of the -- can it be held in
6 front of the witness -- 1 said accused, 1*m sorry, please pardon me, but
7 it was the witness.
8 MR. MACDONALD: (lInterpretation) Five minutes.
9 PRESIDING JUDGE COTTE: (Interpretation) We have problems that
10 don"t concern you. Now, please have a drink and have a rest.
11 Prosecutor, please go ahead.
12 MR. MACDONALD: (lInterpretation) |1 don"t know, perhaps it would
13 be a good idea if he took his headphones off.
14 PRESIDING JUDGE COTTE: (Interpretation) |If you want to rest
15 better, you can take off your headphones.
16 So, Prosecutor, we are listening to you.
17 MR. MACDONALD: (Interpretation) The Prosecution has approached
18 the two Defence teams yesterday afternoon in order to discuss the order
19 of testimony -- the witnesses, rather, and with the way things are going
20 at the moment, the rhythm, the concern that the Prosecution has is that
21 witness number 12 could possibly be called to testify, either in the week
22 of the 5th or 12th July. Now, with the speed at which things are going,
23 we think that we won"t get to Witness 12, that we will possibly be with
24 Witness 2, because in the order which we have presented, we have 289 (as
25 interpreted), 267, 30, and 2, 12 to 19.
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1 1 have approached my colleagues from the Defence because if ever
2 there®s a problem concerning witness number 12, the Prosecution could
3 note that within the team we share the witness. We do it by a team of
4 three. And as such for witness number 12, myself and a colleague, we
5 have personal commitments that | have explained. The Chamber might have
6 doubts what it"s about, and therefore a year ago these personal date for
7 myself and my colleagues were fixed, different dates. We didn"t
8 necessarily envisage the timetable of hearings and certainly we didn"t
9 anticipate that we would be with Witness 12 potentially.
10 It is agreed that whatever happens, that if Witness 12 is called
11 to testify, it would be after the 23rd of August, as mentioned, that we
12 will restart proceedings on 23rd. But if, your Honour, if after
13 Witness 2 there were some days left, we would propose that Witness 317,
14 who lives in Europe, who works in Europe, comes -- UN witness comes to
15 testify. |If also the proceedings for Witness 307 (as interpreted) is
16 interrupted, it would be possible to re-call this witness. It would be
17 easier than a Congolese witness. That"s what we would submit to you. 1
18 think that the two Defence teams do not object to this possibility. At
19 this time this is a possibility and not a certainty and -- with regards
20 to this changing this order.
21 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
22 So if the Chamber has understood, in the scenario where
23 Witness 12 comes before this Chamber between the 5th or the 12th of July,
24 you would prefer that he be replaced with Witness 317.
25 Is there no objection on the part of the Defence team? Very
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1 well.
2 So we are therefore, Witness (as interpreted), going to ensure
3 that all this is -- figures in the transcript. |If the testimony of the
4 witness should finish just before the 5th of July, it"s Witness 317 who
5 will come in between and Witness 12 will restart in a way but on the 23rd
6 of August. Is that correct?
7 MR. MACDONALD: (Interpretation) That"s it. Obviously if we are
8 still with witness number 2 in the week of the 12th of July, we will keep
9 the same order of witnesses, of course. So 12 will testify on the 23rd
10 or in the week of the 23rd of August, that is.
11 PRESIDING JUDGE COTTE: (lInterpretation) Perfect. So I would
12 say that we can go back over this hearing planning when we have heard
13 Witness 267, that will be clearer. But with regards to the principles, |
14 think everybody"s in agreement that it is discretionary power of the
15 Chamber to determine the order. We have no particular reason to be
16 opposed to the -- it being subject to a unanimous agreement.
17 So, Witness, 1"m now addressing myself to you once again. |
18 would like to be perfectly certain. Witness, would you be so kind as to
19 put your headsets back on. Witness, we want you to understand that we
20 do - we, the Chamber - understand that testifying for several days is a
21 very tiring activity, both physically and from the point of view of your
22 nervous situation, your nervous condition. We have given you a few
23 moments now to rest and we have 30 minutes remaining this morning.
24 You"re going to endeavour to answer the questions, as you®ve done since
25 the beginning, since you came into this courtroom for the first time a
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1 few days ago.

2 So please answer Mr. Hooper®"s questions and give yourself a few
3 moments to think if you need to, but please do not remain silent. Either
4 you know the answer or you don"t; either you remember or you don"t. But
5 you must reply. You"ve had a few moments to rest, and I"m sure that was
6 very useful for you. And we understand that. There®s no criticism on

7 our part, but please be so kind as to continue helping us because that is
8 why you accepted to come here and testify. Thank you.

9 Mr. Hooper, please proceed.

10 MR. HOOPER:

11 Q.- Yes, sorry, Mr. Witness, | was merely asking you: Is it right
12 that you had a bad traffic accident in 20047?

13 MR. HOOPER: Are we still in open session?

14 PRESIDING JUDGE COTTE: (Interpretation) Yes, we"re in open

15 session, indeed. So if this road accident is something that would

16 identify the witness, perhaps we need to go into private session. Is it
17 something that would identify the witness?

18 MR. HOOPER: 1 doubt it, but it"s safest to go into private

19 session. |1 don"t think it requires a redaction, but I"ve got some other
20 questions that may require this.
21 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, private
22 session, please.
23 (Private session at 1.02 p.m.)

24 (Expunged)

25 (Expunged)

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 66/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 66
Questioned by Mr. Hooper

1

2

10
11
12 Page 66 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 67/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 67
Questioned by Mr. Hooper

1

2

10
11
12 Page 67 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 68/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 68
Questioned by Mr. Hooper

1

2

10
11
12 Page 68 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 69/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 69
Questioned by Mr. Hooper

1

2

10
11
12 Page 69 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 70/75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 70
Evidentiary Matters

1

2

10
11
12 Page 70 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



|CC-01/04-01/07-T-149-Red-ENG WT2 28-05-2010 7U75EA T

Witness: Witness P-0279 (Resumed) (Private Session) Page 71
Evidentiary Matters

1

2

10
11
12 Page 71 Expunged — Private session
13
14
15
16
17
18
19
20
21
22
23
24

25

Case No. 1CC-01/04-01/07 Friday, 28 May 2010



Evidentiary Matters (Closed Session)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Closed session at 1.24 p.m.)
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(Open session at 1.24 p.m.)
COURT OFFICER: (Interpretation) We are in open session,
your Honour .

PRESIDING JUDGE COTTE: (Interpretation) We have understood that

Mr. Hooper intends to show the photograph on an identity card. Is it
only the photograph -- oh, the accused are not in the courtroom. Well,
give me an answer just the same. |Is it only the photograph? Yes, 1
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1 realise.

2 MR. HOOPER: (Previous translation continues) ... the photograph
3 and 1°d like to invite him to give me an evidential response to what

4 appears on that, (Expunged), and whether he agrees that that

5 is or possibly is the date of his sister"s birthday. He"s already given
6 me a positive reply when 1 put to him earlier that his sister was 22, he
7 said yes. You may remember his initial reaction, he said yes. And this
8 is just an opportunity, because this is our case, for him to react to

9 that.

10 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, I don"t

11 want you to rush, but can you give me a one-minute answer?

12 MR. GARCIA: (Interpretation) It is highly unlikely that 1 be
13 able to do that, but briefly, we know nothing about whether or not this
14 is an authentic document. It is supposedly the identity card of the

15 sister of the witness. Mr. Hooper can cross-examine the witness

16 regarding the date of birth of the sister without showing the identity
17 card. He does not need to show the ID card. It is not all that obvious
18 that the witness can say something about the authenticity of an identity
19 card that was issued by a third party, and it could lead the withess into
20 error.
21 This -- showing this kind of document was attempted as well with
22 Witness 250 and the Chamber made a similar ruling, saying that this kind
23 of document should not be shown to a witness. We don"t want to lead him
24 into error. We don"t know where this document comes from. We don"t know
25 if It"s authentic, and therefore the witness cannot state anything
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1 regarding such a document. And Mr. Hooper can clearly continue his

2 cross-examination without using this document.

3 PRESIDING JUDGE COTTE: (Interpretation) Thank you. A decision
4 will be made in the presence of the accused on the 8th. We will have

5 time to reflect upon that between now and then.

6 Mr. Hooper can rephrase his request in the presence of the

7 accused and the Chamber shall hand down a ruling, having heard both

8 opinions. It would seem that you haven"t understood me? You will

9 rephrase your request to show this identity card to the witness. The

10 Prosecutor will repeat his objections in the presence of the accused, who
11 were not in the courtroom while we just had this brief discussion.

12 The Chamber is not going to make any particular comment. We

13 realise that sometimes it"s absolutely necessary to interrupt our work,
14 but yet we understand that all of this has made our work complicated on
15 both sides of the courtroom, as well as on our side of the courtroom. We
16 woulld all like to have more linear proceedings and we"re all doing our
17 best in order to reach that goal, and we also realise how difficult your
18 tasks are.

19 1 would like to ask you to send our best wishes to the

20 vice-president who"s going to represent us in Kampala. The Prosecutor
21 mentioned that earlier, and we will be back with her on June 7th (as

22 interpreted).

23 The hearing ends at 1.29 p.m.

24 CORRECTION REPORT

25 The following correction has been made to the English transcript:
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1 * Page 14, line 23 to Page 15 line 1

2 “A. I have heard -- 1 have been told sometimes they would have a young
3 Ngiti girl and a young Ngiti boy come -- when a young man rapes a Ngiti

4 girl —- 1 cannot confirm that rape is categorically prohibited in Ngiti —
5 under Ngiti customs.”

6 is corrected by

7 “A. I have heard -- 1 have been told that sometimes they organise a

8 meeting between a young Ngiti girl and a young Ngiti man and that this
9 young man rapes the young young Ngiti girl. 1 do not find anything of

10 significance in that (inaudible)...rape is prohibited in Ngiti culture”
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