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1 International Criminal Court

2 Trial Chamber 11 - Courtroom 1

3 Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and
4 Judge Christine Van den Wyngaert

5 Situation in the Democratic Republic of Congo - I1CC-01/04-01/07
6 In the case of the Prosecutor versus Germain Katanga and

7 Mathieu Ngudjolo Chui

8 Trial Hearing

9 Thursday, 27 May 2010

10 The hearing starts at 9.02 a.m.

11 (Open session)

12 COURT USHER: All rise. The International Criminal Court is now
13 in session.

14 PRESIDING JUDGE COTTE: (Interpretation) Court is now in

15 session. Please be seated.

16 I see that the accused are in the courtroom. We can therefore
17 begin. 1 would like to first of all present some information before we
18 bring in the witness. Yesterday and the day before yesterday, in fact,
19 the Chamber received a large number of e-mails which were -- some of them
20 were received in the appropriate delay, but some of them came In very

21 late, which meant that after the evening meal we were required to work
22 another half day, so to speak, which is not necessarily a serious problem
23 but does not always make it possible to work as well as one would like.
24 Because after a certain point in time, it"s very difficult to do a good
25 job and there may be an impact on the quality of the work done. And
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1 therefore, inasmuch as it is possible and if we all use the appropriate

2 discipline, aside from real emergencies, those of us who are familiar

3 with administrative work, the concept of emergency is relative. There

4 are true emergencies and other cases where there is really no emergency.
5 So please keep in mind this aspect related to the quality of our work and
6 which will enable us to work in a more congenial fashion and we thank you
7 for that.

8 The Defence team of Mathieu Ngudjolo presented a request the day
9 before yesterday from the unit, a request to receive the passport of

10 Witness 279. The unit, Mr. Kilenda, does not have the documents that

11 were used to elaborate the passport and it is the appropriate authorities
12 of the Republic of the Congo that has those documents that you requested.
13 We inform you of this and it is up to you to decide if you want to

14 contact the authorities of the DRC with a request in order to obtain the
15 original documents that were used to issue the passport. If such is the
16 case, 1t will be up to the Court Officer to transmit said request,

17 although of course we do not know what the follow-up to that request

18 would be, nor do we know how long such a request would take to be

19 processed.

20 In addition, the Defence team of Germain Katanga yesterday asked
21 the Chamber if it were possible to ask the unit whether they had

22 additional documents regarding the identity of the witness. The unit

23 stated that they had a copy of a student card, which I believe was sent
24 to you early this morning. You must have received that card 1 believe.
25 Again, yesterday we received a filing from Mr. Kilenda, number 2137,
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1 dated May 26th, requesting disclosure of a photograph and an ID card with
2 a photograph of Witness 159. The Chamber shall be handing down a ruling
3 regarding the disclosure and the use of photographs, which you should be
4 receiving shortly. It is being drafted and perfected.

5 Meanwhile, the Prosecutor can of course comment, but in order not
6 to take up too much time in the courtroom we would prefer that you send

7 in your comments in writing, if possible, by Tuesday at 4.00. Is that

8 okay?

9 MR. MACDONALD: (Interpretation) If I may, | have a brief

10 comment, just a few seconds.

11 PRESIDING JUDGE COTTE: (Interpretation) Well, Mr. Kilenda

12 requested that this be done in writing, and 1 must say that we do prefer
13 that these sensitive matters be expressed in writing.

14 MR. MACDONALD: (Interpretation) We do not have a voting card,
15 we do not have any other cards, we don"t have any other filings.

16 PRESIDING JUDGE COTTE: (Interpretation) Well, even if the

17 filing is just one page, please do it in writing for Tuesday -- Tuesday,
18 June 2nd at 4.00.

19 I don"t believe that there are any other administrative matters
20 that need to be dealt with. If there"s anything else, we shall deal with
21 them during the cross-examination because in our e-mail exchange it was
22 explained that one Defence team intended to present a particular document
23 and that the Prosecution intends to object. We will deal with this when
24 those documents are presented during the cross-examination.

25 We shall therefore bring in the witness. This means that we need
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1 to ask the accused to leave the courtroom for a few moments.

2 Would the security officers please escort Mr. Katanga and

3 Mr. Mathieu Ngudjolo out of the courtroom for a few moments.

4 (The accused withdrew)

5 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, closed
6 session to allow the witness to be brought in.

7 (Closed session at 9.08 a.m.)

8 (Expunged)

9 (Expunged)

10 (Expunged)

11  (Expunged)

12 (Expunged)

13 (Expunged)

14 (Expunged)

15 (Expunged)

16 (Expunged)

17 (Expunged)

18 (Open session at 9.10 a.m.)

19 COURT OFFICER: (Interpretation) We are in open session,

20 your Honour.

21 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

22 Thank you to the security officers.

23 Witness, good morning.

24 THE WITNESS: (Interpretation) Good morning.

25 PRESIDING JUDGE COTTE: (Interpretation) Can you hear me well?
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1 Mr. Gilissen, you may resume.

2 THE WITNESS: (Interpretation) Yes.

3 PRESIDING JUDGE COTTE: (Interpretation) Mr. Gilissen is going
4 to continue his examination, continue his questioning following

5 yesterday.

6 Mr. Gilissen.

7 MR. GILISSEN: (Interpretation) Thank you, your Honour.

8 WITNESS: WITNESS P-0279 (Resumed)

9 (Witness answered through interpreter)

10 Questioned by Mr. Gilissen: (Continued)

11 Q. (Interpretation) Good morning, Witness.

12 Al Good morning.

13 Q. I"m very sorry if yesterday I was a bit lengthy or if I tired you
14 out. I"m going to try to be briefer this morning and to make things

15 somewhat less difficult. Together we tried to better understand what
16 happened to you, to better understand what you lived through, and I™m
17 sure you understand 1 asked you a number of questions, perhaps too many
18 questions, after your living conditions in the camp, where you were. And
19 1"d like to come back to that matter just for a moment.

20 1 would like to ask you to tell us what you said iIn the

21 transcript 144, page 69, 70, about the food. Not that I want to know
22 what the cooking was like in the camp, but rather, 1 would like to know
23 what you were given to eat. You answered with one sentence which was
24 perhaps a bit brief, and this is something that could be interesting.
25 You said:
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"We only ate what we could get on site. We didn"t eat enough.
We didn"t have enough to eat.”

That"s what you stated. That"s what"s in the transcript. And I
would like to ask you, Witness, the children who were in this camp as
child soldiers, were they hungry? Were they given enough to eat or did
they suffer from hunger or not at all?

A Well, what 1 can say about hunger is that, yes, we were hungry.
But the little food that we had was what we ate and we helped each other
out.

Q. This was the case of everyone. You weren®"t more eager to eat
than anyone else. Would you say that generally speaking there was not
enough food for the children in the camp or have 1 misunderstood you?

I"m going to try to reformulate my question. Perhaps I wasn™t
clear. I™"m very sorry if that was the case.

A. Yes.

Q. You mentioned that there was not enough food. Was this the case
for everyone? In other words, was there not enough food for the number
of children that there were there in the camp?

A There was not enough food.

Q. To help us understand better - and 1 think that will suffice on
this matter - could you give us an example of what you were given to eat
on an average day, an ordinary day, not a special day, not a feast day,
or not a day of famine, but an average day. What were you given in the
morning? At noon? In the evening? A snack at 4.00? Can you tell us

what you had to live on.
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A. Well, 1 can say the following. The food we had each day -- well,
in fact, we ate once a day.

Q. One meal per day, Witnhess, and these are small children. What
were they given? Was there any meat? Was there any cassava? What were
you given to eat? Any rice?

A Often we ate corn, beans, and if we could find some potatoes or
cassava, we would eat that.

Q. Once a day. If I may with your permission, your Honour, Witness,
we"re going to stop talking about the camp for the time being and speak
about Bogoro.

You referred to the group that you called the mateka, this is in
transcript 145, page 142 (as interpreted), and you stated that amongst
this group of civilians which was composed of women and children, as you
said - and this is my Ffirst question - the survivors amongst the women
and children after the battle -- the group that you referred to, were

they the civilians who had survived after the attack, after the battle in

Bogoro?
Al I"m -- 1 did not understand your question.
Q. Well, 1 must not have been clear. 1"m going to try to do better.

The group of women and children that you referred to with the
word "mateka,' you said they were hostages, not prisoners but hostages,
were they -- were they the women and children that could be found in
Bogoro, the surviving civilians after the battle, after the village was
attacked? Is that correct?

A They were civilians who lived in the village of Bogoro.
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Questioned by Mr. Gilissen (Continued)
1 Q. You told us that that group at a given point in time, that group
2 was taken away by a group of soldiers. And what I1*d like to know is: In
3 this group of soldiers that took the mateka away, that is, the women and
4 children civilians, were there young soldiers from the FNI or the FRPI;
5 in other words, were there child soldiers amongst the group of soldiers
6 who took these people into the bush? Were there adult soldiers only or
7 were there also child soldiers in that group?
8 A There were no child soldiers. There were civilians, women and
9 children.
10 Q. Amongst those who were taking away the women and children, that
11 is, the FNI and FRPI members, who took away the women and children —- |
12 believe you said only the FNI --
13 MR. HOOPER: (Previous translation continues) ... we haven"t had
14 any specificity as to who exactly took them away. That"s the Ffirst
15 thing. And secondly, isn"t this not going beyond function of counsel?
16 PRESIDING JUDGE COTTE: (Interpretation) Mr. Gilissen, | believe
17 you need to keep your questions shorter so that the witnhess can
18 understand them more easily.
19 Mr. Hooper, however, this is part of the role and function of
20 those children during that point in time, in particular related to the
21 facts of the case.
22 So you may continue, Mr. Gilissen, but please be cautious.
23 MR. GILISSEN: (Interpretation) |1 believe I was -- 1 do
24 understand that this is rather embarrassing for the Defence. 1 can put
25 myself in their shoes, but I think truth is worth the price, regardless
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Questioned by Mr. Gilissen (Continued)
1 of how embarrassing it may be.
2 Q. Witness, amongst the group of soldiers who were taking the
3 civilians away --
4 PRESIDING JUDGE COTTE: (Interpretation) Could you avoid in your
5 questions references that are perhaps not necessary in order to obtain
6 the answers you need? Can you avoid referring to this or that movement
7 which could lead to problems related to what the Legal Representatives of
8 Victims are allowed to deal with. I know it"s a difficult balancing act.
9 Please continue.
10 MR. GILISSEN: (Interpretation) Thank you, your Honour. I will
11 do my best. Indeed, my goal is not to lay blame on this or that
12 individual or group; that is not at all part of my function in this kind
13 of proceedings and that is why 1 reformulated the question.
14 Q. Witness, amongst the group who took away the women and children,
15 you said they were soldiers and fighters, regardless of their identity,
16 I"m not interested in their identity -- amongst that group who took away
17 the women and children, who took them into the bush, were there child
18 soldiers, that is, children who were forced to become soldiers as you
19 told us yesterday?
20 A Child soldiers from which group do you mean?
21 Q. Well, under the control of the Chamber and my learned friends,
22 that"s not the issue. Amongst the soldiers who took away the women and
23 children into the bush, as you told us, were there child soldiers?
24 Perhaps to help you I could ask you whether if there were child soldiers,
25 they participated in what happened to those women and children. In other
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words, were there any child soldiers who accompanied the women and
children into the bush; and if so, did they kill -- did they participate

in the killing of those women and children?

A Yes. There were child soldiers, kadogos, and adults amongst
them.
Q. Witness, when you refer to a child soldier in the DRC, in lturi,

in February 2003, you used the word that you"ve just word (as
interpreted), the word "kadogo'?

A. Yes.

Q. There was no other word to translate the word used, child
soldier, there was no other precise term to refer to child soldiers other
than the word "“kadogo'?

A No.

Q. IT you could help us, we don"t speak Swahili or so little -- a
few of us perhaps a bit more than others. When you use this word
""kadogo,"' at the point in time that we"re discussing, that is,

February 2003, in lturi, does it only mean child soldier or can it have
another meaning?

A It"s a child soldier.

Q. Thank you very much. Thank you very much. If you"re able to
answer this question, you used a word for the women and children who were

taken into the bush, you used the word "mateka,'™ and you said it means
"hostage'. Do you distinguish between "prisoner'" and "hostage,' because
when 1 read through the transcript the question related to prisoners and

you said, ""No, not prisoners, hostages.'" Could you explain the
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Questioned by Mr. Gilissen (Continued)
1 difference.
2 Would you like me to reformulate the question? Perhaps 1 wasn™t
3 clear enough.
4 MR. GILISSEN: (Interpretation) With the permission of the
5 Chamber, perhaps 1 can reformulate the question.
6 PRESIDING JUDGE COTTE: (Interpretation) Mr. Gilissen, please
7 rephrase. The witness usually needs some time for reflection and this is
8 usual, but it"s taking a bit long so it might be preferable for you to
9 rephrase.
10 MR. GILISSEN: (Interpretation) Thank you, Mr. President.
11 Q. Mr. Witness, it is —- if it is very difficult for you, simply
12 inform us and maybe you can tell us why it is difficult. According to
13 you, is there a difference between a prisoner, that is, someone
14 considered a prisoner, and a hostage, that is, the mateka? And in order
15 to assist you, in Swahili, as is the case in French, these are two
16 different words. We know the word *"mateka,' but we do not know the word
17 for "prisoner”™ in Swahili. Perhaps you can tell us that.
18 Now, what is the difference between "prisoner' and 'hostage'?
19 What was the difference in lturi in 2003 between those who were
20 considered as prisoners and those who were considered to be hostages?
21 A Yes, there is a difference.
22 Q. Even if it is difficult, Mr. Witness, | have just understood that
23 there is a difference, just like there is in my own language. In order
24 to better understand, can you tell us what that difference is?
25 A 1 would say that a prisoner is someone who is placed in
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1 detention, whereas a hostage is someone who is captured during the war.
2 Q. Very well. 1 believe 1 understood you, Witness. 1 believe we
3 are in the same situation. A prisoner would be somebody who is arrested
4 when there is no war. Whereas someone captured during a war is a
5 hostage. 1Is that the difference or is there something more to that?
6 A That is the only difference that 1 am aware of.
7 MR. HOOPER: 1"m sorry. 1°m a bit concerned as to the way that
8 the witness is led into that answer, given his position, the facility
9 with which one can go along with a question formulated like that, because
10 it was re-interpreted by counsel and looks at that definition. Yet one
11 understands the witness has used the word "prisoner' at other times in
12 his evidence.
13 PRESIDING JUDGE COTTE: (Interpretation) It is possible that
14 when answers are given iIn the courtroom after questions, these answers
15 might not correspond exactly to the answers given while statements were
16 being taken. Sometimes it takes long to provide that answer, but we
17 believe we have understood from the witness"s answer that a prisoner is
18 someone who is placed in detention when there is no war and a hostage is
19 captured during a war.
20 Mr. Gilissen, try to find out whether there were any further
21 details, differences, but for the time being it is clear that there is no
22 orders (as interpreted). So you can continue, Mr. Gilissen.
23 MR. GILISSEN: (Interpretation) 1 believe that we are through
24 with that point.
25 Q. Now, Mr. Witness, before you went to Bogoro and probably before
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you go to other battles, prior to the battle itself were you given food?
Were you given something to drink? Something to suck? Something solid
or liquid? Were there any snacks?

MR. FOFE: (Interpretation) Mr. President, sir.

PRESIDING JUDGE COTTE: (Interpretation) Mr. Fofe.

MR. FOFE: (Interpretation) Mr. President, | believe that even
though one could broaden the scope of the questioning, this question is
beyond the scope defined by the examination-in-chief. Certain issues
were raised, but the Prosecution did not go as far as asking such a
question. | don"t want to say anything further so as not to influence
the witness. Thank you, Mr. President.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,

Professor Fofe.

Since the questions that could be asked by the Bench would have
as their purpose to better understand the situation of young people
bearing arms in lturi on the 24th of February, 2003, the Chamber will
therefore ask this question in lieu of Mr. Gilissen.

So, Mr. Witness, please listen to me. Before you went to battle,
those of you, the young soldiers, and also the adults, were you given any
sort of food or drink? Please simply tell us what the situation was.

THE WITNESS: (Interpretation) We were given food whenever there
was food, and each person had to fend for themselves to find something to
drink.

PRESIDING JUDGE COTTE: (Interpretation) So there was no special

occasion when food was given to the soldiers before battles, and since
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1 you have told us that this particular battle started at 4.00 or 5.00 in
2 the morning, you were not given any food or drink at that time?
3 THE WITNESS: (Interpretation) That is correct.
4 PRESIDING JUDGE COTTE: (Interpretation) There was nothing?
5 THE WITNESS: (Interpretation) We were not given anything before
6 we went to battle.
7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.
8 Please proceed, Mr. Gilissen.
9 MR. GILISSEN: (Interpretation) Thank you, Mr. President.
10 Q. And before you went to fight, you were not given any gris-gris,
11 no fetiches, or any particular medicines before you went to fight?
12 Al Before going to fight, there was a product that was given to us,
13 and this was necessary for the soldiers.
14 Q. And what type of product are you referring to? Was it something
15 that you used? Can you describe such a product to us.
16 A I would say that there were no leaves, rather, it was a powder, a
17 balm, and some bush meat -- or rather, the skin of a wild animal.
18 Q. And you were given this product in your hand? Did you take it
19 with your hands or were you given it elsewhere? What precisely happened,
20 Witness?
21 A We were given it in our hands and we would apply that product on
22 our faces and on our entire bodies. Whatever remained was put into small
23 containers, and these are the little boxes or containers that are usually
24 used to sell drugs or medications in a pharmacy.
25 Q. And did this product have any particular smell, something that
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Questioned by Mr. Gilissen (Continued)
1 could be inhaled and would affect your mind?
2 A Yes, indeed.
3 Q. When you were given this product and you used it on yourself, did
4 you feel different or did you feel just like you normally felt?
5 A Yes, we would feel different. When we were going to fight, we
6 were not afraid of anything we came across on our way.
7 Q. When you went into battle during the night in Bogoro with the
8 powder and the rest of the product, when you are a young person, when you
9 have people around you being killed, there are massacres, how did you
10 feel? Can you tell us how you felt at that time.
11 A There were times -- there were times when we were so affected by
12 this drug that we thought that everything was normal. It was only after
13 the fact, after the events that we would realise that the situation was
14 abnormal .
15 Q. Witness, you have used the word "drug.” Do you feel that you
16 were drugged?
17 A I would say that that product gave us a lot of energy and courage
18 to the extent that we were not afraid of the enemies on the other side.
19 Q. Very well, Mr. Witness. Thank you very much. Thank you very,
20 very much. Perhaps we should move on to something a little bit more
21 pleasant.
22 You went and rejoined your family. That must have been an
23 excellent time for you, a very pleasant time for you. When you went back
24 to your family, did they recognise you immediately and did they welcome
25 you back?
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1 A. Are you referring to my parents?
2 Q. Your parents, your brothers or your sisters, that is, your
3 nuclear family.
4 A Yes, they welcomed me back and they were happy that I had
5 returned home. My parents and the other members of the family talked
6 with me in the same way that parents usually discuss with their children,
7 and 1 was happy to rejoin them.
8 Q- We are in open session and I don"t want to ask an identifying
9 question if we go beyond this, that is, In any case if we continue
10 talking about the parents.
11 And, Witness, the important thing is that you rejoined your
12 family. And if I understood you well, it was a happy or pleasant event.
13 Was everybody happy? Did everything go well?
14 A Yes. That is how it happened.
15 Q. And the other people, that is, the neighbours, friends, your
16 acquaintances, that is, those who knew you and who knew who you were, who
17 knew what you had become and what you could probably have done as a child
18 soldier, did they also welcome you?
19 A. Yes.
20 Q. You did not feel that certain people were rejecting you; and if
21 that"s the case, 1 would be happy for you.
22 A 1 did not quite grasp your question.
23 Q. I believe | was not clear, Witness. 1 will try to reformulate.
24 Amongst the members of the community in its broadest sense, did
25 you feel that certain people were a bit reserved towards you? Were they
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Questioned by Mr. Gilissen (Continued)
1 reticent or were they even critical? In other words, did people welcome
2 you, like your parents had done? Was it unanimous?
3 Al Everybody was happy that I had returned and that I had rejoined
4 my parents.
5 Q. This is a very fine way of concluding the examination. 1 think
6 one always has to make space for hope.
7 One last question. Given that you had fled, because you told us
8 you had fled with a friend, were you afraid that you -- people would be
9 searching for you? Were you concerned that those responsible for the
10 group of which you had been a member would go searching for you?
11 A I was not afraid because 1| did not find my parents where we had
12 been living before. When we arrived with my friend, the parents of that
13 friend and the neighbours welcomed us, but 1 did not stay for long in
14 that neighbourhood. I went looking for my parents where they had moved,
15 and so 1 was not afraid that the superiors would look for me because I
16 had gone to join my parents, and those superiors were not aware that I
17 had gone to that village.
18 Q. Very well. But if a child escaped or fled because there were
19 reasons to escape, what happened? Did it happen that certain children
20 escaped, and particularly if such a person was found after they had
21 escaped, what happened?
22 A I do not have any answer to that question.
23 Q. ITf you have no answer, then you have no answer, Mr. Witness.
24 That is all well and good. You had a rather peculiar experience,
25 something very difficult and probably very painful. Today, Mr. Witness,
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you have resumed living your life. Does it happen that you think back to
all that happened to you; and if yes, does that happen frequently?

Al In response to your question, sometimes | have nightmares about
those unpleasant events and sometimes 1 am distressed to the extent that
I stay at home. 1 am not able to go out anywhere because 1 think back at
those painful events.

Q. Did that experience completely change your life? Do you think
that your life was completely destroyed?

A. Yes.

Q. Thank you very much, Mr. Witness. You provide a treasure of
information for us to better understand. 1 have no doubt about that, and
that would be useful for the President and the Judges to make their
determination; and to do that they have to understand. But we also have
to feel. We are not machines, we are also human beings, men and women,
and 1 thank you very much for having assisted us. |1 thank you very much.

PRESIDING JUDGE COTTE: (Interpretation) Thank you,
Mr. Gilissen.

Mr. Luvengika, before you intervene we will break because we had
agreed to have segments of 55 minutes.

So, Witness, we are going to stop here until ten minutes past
10.00, and we will work from there until 11.00.

Security officers, can you escort Mr. Ngudjolo and Mr. Katanga
out.

(The accused withdrew)

PRESIDING JUDGE COTTE: (Interpretation) And, Court Officer, we
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1 are going to go into closed session to allow the witness to withdraw and
2 rest for a brief moment.
3 And, Mr. Witness, we will see you again very shortly.
4 (Closed session at 9.56 a.m.)

5 (Expunged)
6 (Expunged)
7 (Expunged)
8 (Expunged)
9 (Expunged)
10 (Expunged)
11  (Expunged)

12 (Expunged)

13 (Open session at 9.57 a.m.)

14 COURT OFFICER: (Interpretation) We are in open session,
15 Mr. President.

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

17 Court Officer.

18 The hearing is suspended until ten minutes past 10.00.

19 Break taken at 9.57 a.m.

20 On resuming at 10.15 a.m.

21 (Closed session)

22 ( Expunged)
23 (Expunged)
24 (Expunged)

25 (Expunged)
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1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Expunged)

7 (Expunged)

8 (Open session at 10.16 a.m.)

9 COURT OFFICER: (Interpretation) We are in open session,

10 your Honour.

11 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

12 Court Officer.

13 Witness, we are back. Can you hear me well?

14 THE WITNESS: (Interpretation) Yes.

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

16 Counsel Luvengika, please ask your questions.

17 MR. LUVENGIKA: (Interpretation) Thank you, your Honour. Thank
18 you, Bench.

19 Questioned by Mr. Luvengika:
20 Q. (Interpretation) Witness, my name is Fidel Luvengika. 1 am the
21 Legal Representative of Victims in -- who fell in Bogoro on the
22 23rd of February, 2003. 1 did not take part in your entire testimony,
23 but I have read the transcript as well as the reports of my colleagues,
24 which makes it possible for me to ask you certain questions regarding the
25 situation of victims.
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1 Witness, in the configuration of Bogoro, you had to go through
2 areas in which people lived to get to the UPC camp. | think everybody
3 agrees on this. My question is namely to ask you if you could explain to
4 us how the troops -- or at least the troops amongst whom you were went
5 through these lodgings or these living areas.
6 A From Zumbe camp until Bogoro, there was no other village. There
7 was a group of Lendu. It was a village, and we found that people had
8 already fled to go to the hill. So from the hill to Bogoro there were no
9 other villages to pass through.
10 Q. Yes, Witness. Once you had arrived in the village of Bogoro, in
11 order to reach the school where the UPC soldiers were based, you had to
12 go through a housing area. My question is: How did the troops go
13 through such housing areas or residential areas, rather?
14 A Before reaching the camp there were UPC positions. They had
15 their positions before entering Bogoro. There was the UPC position
16 before entering Bogoro. So the UPC soldiers were there in their
17 positions. At the time they arrived there, all 1 can say is that when
18 you go through Bogoro -- if you go by the road, you"re going to come
19 across the position of UPC soldiers, if you take this road. That"s all 1
20 can tell you in that regard.
21 Q. Can you describe how the fighters behaved with regard to the
22 population in Bogoro during the attack?
23 A ALl 1 can tell you is that the fighters -- is that when a fighter
24 met a civilian, later he was killed, and at a certain time the fighters
25 sometimes are what they are. If they came across a woman, they would
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1 rape her. These are the things that | saw.
2 Q. Thank you, Witness. When you say that when a fighter meets a
3 civilian, this meeting, what level is it when he meets the civilian? In
4 the streets of Bogoro or did they go looking for civilians in their
5 houses?
6 A It was in the road, out in the streets.
7 Q. Therefore, it was a matter of civilians who were fleeing; that"s
8 what it was?
9 A What I can tell you is that when there was the Hema group who
10 went from Bunia to Kasenyi and there were others going from Kasenyi to
11 Bunia, this is what happened on the road.
12 Q. Thank you. You just told us that when the fighters met civilians
13 or came across civilians, after certain time they killed them. You also
14 said that they raped them. Did you see or did you know of cases of rape
15 which happened at that time?
16 A What time are you speaking about? Please could you ask your
17 question again.
18 Q. Certainly, Witnhess. You have just told us that during the attack
19 when the fighters came across civilians, after some time they killed
20 them, but that the women were raped. And that is why 1 would like to ask
21 you if you had seen with your own eyes or if you had heard -- if you have
22 heard of cases of rape, could you tell us about them which occurred in
23 the attack on Bogoro.
24 A Very well, there"s one case which I saw with my own eyes In our
25 group of soldiers. They caught two young girls, two young Hema girls,
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1 and they went with them into the bush; that 1 saw with my own eyes. But
2 a lot of cases are ones which I heard of.
3 Q. Thank you, Witness. You spoke to us about cases of hostages.
4 Counsel asked you questions about that, as did the Office of the
5 Prosecutor. 1 would also like to ask for clarification with regard to a
6 camp, because it would seem that you were near the camp or in the camp
7 when you saw your friends take these hostages. Now, with regards to the
8 school or the institute, the classrooms, could you tell us where or
9 towards which area of bush they went to.
10 A Bogoro market was next to the centre of Bogoro. There was some
11 bush behind it, next to the market, and it is there that these people who
12 were captured were taken.
13 Q. Do you know whether that took place? If I understand correctly,
14 they were captured after the attack. Did it take place after you had
15 buried people in the mass grave, as you describe? The purpose of my
16 question is to find out whether or not the hostages who were executed
17 were buried or not.
18 Al I said that those hostages were taken into the bush, but I don"t
19 know whether they were buried. 1 do know that when they were led away it
20 was to kill them, but 1 don®"t know whether they were buried or not
21 afterwards.
22 Q. Thank you, Witness. During your testimony last Friday, when you
23 were talking about the attack on Bogoro, you stated that the fighters
24 looted the homes. Were just a few houses looted, two or three, or were
25 there many houses that were looted, or was the entire village
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systematically looted? In other words, all the houses.

A There was looting in the village of Bogoro, and the village was
not very large in scope.

Q. You also stated that the attackers destroyed the houses. And
according to what you saw, can you tell us how many houses were
destroyed?

A I can™t tell you the number of houses that were destroyed, but 1
can say that the entire village of Bogoro was hit.

Q. Well, when you say the entire village was hit, do you mean that
other than the houses there were other buildings that were part of Bogoro
that were also destroyed? Well, 1 mean the churches, the schools, and
other buildings in Bogoro.

A Yes.

Q. Thank you, Witness. Witness, you have testified before this
Chamber and you said that cows and goats were looted by the attackers.

Could you tell us whether other property was looted; and if so, what

property.
A Aside from the looting of those animals, weapons were retrieved.
Q. But what kind of property was looted in the -- in people®s homes?

A Well, 1 would say that they took property that was in the house.
They took jars, they took beds, they took pot and pans.

Q. Thank you. 1 have almost completed my examination. Could you
tell us, Witness, whether the looting and destruction of the homes,
whether this was part of the plan of attack that was given to you?

Al That plan did not exist.
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1 Q. Well, the plan didn"t exist you"ve said. Well, the looting you
2 described and the destruction of the entire village, was that just acts
3 carried out by the fighters themselves?
4 A Regarding what happened back there during the war and as regards
5 the Hema houses, 1 would say we set fire to the straw huts. And you“ve
6 Just asked whether there was a plan, whether the plan existed, whether
7 the looting had been planned. And 1 would say that it was the soldiers
8 themselves who carried out these -- this looting.
9 Q. Thank you, Witness. Can you tell us who -- who kept the booty,
10 who kept the livestock that was looted during the war? Who got it
11 afterwards?
12 Al Could you repeat your question, please.
13 Q- My question was: The livestock that was looted in Bogoro, did
14 each attacker keep the booty that they took from Bogoro, or when they
15 went back to Zumbe did they keep it collectively, or were the cows and
16 goats given to any particular authority?
17 A When the cows came to Zumbe village, some were given to the
18 higher-ranking persons and others were given to the soldiers, who decided
19 what to do with those cows.
20 Q. Thank you, Witness.
21 MR. LUVENGIKA: (Interpretation) Your Honour, | have no further
22 questions. Thank you very much.
23 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
24 Mr. Luvengika.
25 Questioned by the Court:
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1 PRESIDING JUDGE COTTE: (Interpretation) Witness, you have
2 answered many questions that have been put to you by the Prosecutor as
3 well as by the Legal Representatives of Victims, Mr. Gilissen,
4 Mr. Luvengika. And in a moment you"re going to be answering the
5 questions put to you by Defence counsel for the two accused, but for the
6 time being, the Chamber would like to ask you a few questions in order to
7 obtain additional information from you regarding some of the subjects
8 that you have mentioned in the last few days.
9 You may have the impression that things are being repeated or
10 that you"re being asked to come back over matters that you feel you have
11 sufficiently explained already. But please understand that it is
12 extremely important for us to better understand a number of items that
13 you have already discussed. Because for the Chamber these are matters
14 that we are not fully familiar with or that are new to us, and in order
15 to be able to judge appropriately we must understand fully and as best we
16 can, even though you have already spoken about some of these subjects.
17 Do you understand, Witness?
18 Have you heard my comments?
19 A Well, 1 could say the following. [1"ve been asked many questions
20 here. And as you have just stated, well, you have said you intend to ask
21 me a few questions. But I"m assuming the Chamber will not repeat the
22 same questions that have already been put to me.
23 PRESIDING JUDGE COTTE: (Interpretation) Unfortunately there may
24 be some repetition. 1"m very sorry, but we need to obtain additional
25 details.
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1 For a moment we would like to discuss the living conditions in
2 the camp where you were staying and we have one question about that.
3 Mr. Gilissen spoke about the food this morning. The Chamber would like
4 to ask you, if you remember, to tell us how the straw huts were organised
5 that you lived in. Could you describe the inside of these little houses
6 that you were living in in the camp. Was there any furniture; and if so,
7 what kind of furniture?
8 Al Well, if someone had a good bed, they could put it in their
9 house; but if they didn*"t have a bed, they would go and get grass or they
10 would put -- they would put mats on the floor.
11 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
12 Did you have a bed or were you sleeping on grass or on a mat?
13 A I had a bed.
14 PRESIDING JUDGE COTTE: (Interpretation) That you found at the
15 camp?
16 A No.
17 PRESIDING JUDGE COTTE: (Interpretation) Where did the bed come
18 from?
19 A I found it in Bogoro.
20 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
21 Witness, 1°d like to come back to what you called medicine or
22 fetich because it is very important for this Court to better understand
23 exactly what this medicine was and how it was distributed and the
24 conditions under which the young soldiers went off to fight.
25 My First question: Can you explain to me if there"s a difference
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1 between "madawa'™ and "‘dondjini''? ‘'Madawa'™ and "'dondjini," is there a

2 difference? These are words that were used by you that can be found on
3 page 54 of the transcript dated 26 May 2010. |Is there a difference

4 between these two words? And the purpose of this question is simply to
5 better understand.

6 A There is a difference in name, but it"s the same thing.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

8 On May 26 you also told us, and it"s on page 56, line 10, in the
9 French transcript, you stated that these soldiers were simple foot

10 soldiers who handed out the fetiches. Can you explain to us, if you

11 know, how you became a doctor? You used that word yesterday. Did you
12 have to follow any particular training to become a doctor; in other

13 words, to distribute the fetiches.

14 A There was no training. Well, someone was inhabited by a spirit,
15 so to speak, and people in that person®s village knew that. It was the
16 village feticher or the witchdoctor.

17 PRESIDING JUDGE COTTE: (Interpretation) And therefore he became
18 a doctor and was able to distribute the fetiches; is that correct?

19 A 1 beg your pardon, your Honour?
20 PRESIDING JUDGE COTTE: (Interpretation) You have stated that
21 there was no training, that someone was inhabited by a particular spirit
22 and that it was known by the inhabitants of that person®s village. My
23 question is: In other words, then that person could become doctor and
24 distribute fetiches; is that correct?
25 A Well, when the spirits inhabit a person, they guide that same
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1 person and indicate to that person what he should do. And therefore, the
2 person inhabited by the spirits can then distribute the fetiches.
3 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
4 This enables us to better understand. We thank you for that. Did these
5 doctors sometimes accompany the soldiers into battle? Did they also
6 fight the war, the battles?
7 A Yes.
8 PRESIDING JUDGE COTTE: (Interpretation) Thank you. You told us
9 on May 20th, 1 believe it was page 48, line 11 to 13 of the transcript,
10 you gave us details about the composition of the fetich, the actual
11 substances that composed the fetich, the medicine. Who told you about
12 this? How did you know what the medicine was composed of, of what
13 substances it was composed of?
14 A Well, these were fetiches that we used ourselves, so we had to
15 know what they were made of.
16 PRESIDING JUDGE COTTE: (Interpretation) In other words, you"ve
17 known this for a long time, the composition of the fetich?
18 A I learned about these fetiches when I was in the camp.
19 PRESIDING JUDGE COTTE: (Interpretation) Fine. But before you
20 were captured and enlisted in the army, had you already used fetiches
21 when you were a young civilian boy in order to protect yourself or to —-
22 as a medicine, to care for yourself? Or was it only when you were a
23 soldier that you used these fetiches?
24 A 1 only took those fetiches after I went into the camp.
25 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness. On
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May 26, transcript page 54, lines 17 and 18, you told us that it was
adults who distributed the fetiches. Did the young soldiers or the child
soldiers, were they involved in making the fetiches or going to get the
substances that were necessary to make these fetiches?

A I"m afraid 1 didn"t understand your question.

PRESIDING JUDGE COTTE: (Interpretation) When you were in the
camp, did young soldiers go to get the substances that were necessary to
produce the fetich? And next question: Did they actually participate in
the making of these fetiches, with the person in charge of the
laboratory?

A I didn"t see that myself.

PRESIDING JUDGE COTTE: (Interpretation) In other words, you
didn"t see it and you cannot testify about it?

A I didn"t see child soldiers present where the fetiches were
produced.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness. To
your knowledge, was there one doctor who was more important than others,
who was in charge of the laboratory?

A Well, what 1 saw for myself, 1 didn"t see that there was anyone
in charge of the group of doctors who made the fetiches.

PRESIDING JUDGE COTTE: (Interpretation) So you have no
knowledge of whether or not there was someone in charge, a chief, so to
speak, of the laboratory?

Am 1 to understand that there was no one in charge of the

laboratory, no chief or boss in the laboratory? Is that what you are
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1 telling us?
2 A Yes.
3 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
4 Did all the commanders, in particular those who were in the camp,
5 did they all use the fetiches? Or were some of them sufficiently strong
6 that they did not need to use a fetich?
7 A Everyone used these fetiches.
8 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Thank you,
9 Witness.
10 There®s one other thing that we need to better understand and we
11 need your help for that. On several occasions you referred to fetiches
12 which protect you and which enable you to avoid being hit by a bullet,
13 avoid being injured or killed. But were there also fetiches which would
14 enable you to weaken the enemy forces?
15 A Well, there were other fetiches which would put people to sleep
16 and which would make the enemy want to sleep, want to go to sleep.
17 PRESIDING JUDGE COTTE: (Interpretation) So you were given
18 fetiches and you were told that the fetich would have an effect on the
19 enemy, make the enemy feel sleepy?
20 A Yes.
21 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
22 Did the doctor, when they distributed the fetiches, did they
23 forbid you -- did they forbid the soldiers from doing certain things
24 during the battle? In other words, did the person who distributed the
25 fetiches, did they give you instructions or orders?
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1 A. There were conditions. For example, when we were going off to
2 battle we had to fight only and to do other things after the battle. If
3 we were to do other things during the battle, then we ran the risk of
4 being hit by bullets and be either wounded or killed.
5 PRESIDING JUDGE COTTE: (Interpretation) When you say 'do other
6 things," what are you referring to when you say, "If we did other things
7 during the battle, we would run the risk of being hit by a bullet,
8 injured, or killed.” What do you mean "do other things during the
9 battle™?
10 A For example, looting.
11 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.
12 Could the doctors sometimes say that such and such a fighter or
13 this person or that person should not go and fight today or tomorrow?
14 Did they have those powers, that is, the people who distributed the
15 medicines?
16 A When you went to take those fetiches, they would try to assess
17 whether you were 100 per cent fit, you would go to the fighting. And if
18 it was only 99 per cent, you would not go to the battle. And if you were
19 stubborn, you would be killed.
20 PRESIDING JUDGE COTTE: (Interpretation) Do you -- are you able
21 to explain a little bit what you mean by 100 per cent?
22 What I"m saying is that 1 did not quite understand what you
23 meant. The interpretation is not happening in realtime here, so 1| didn"t
24 quite understand what you said. But you indicated if the distributor of
25 the fetiches had the impression that the fighter was not 100 per cent,
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1 can you kindly repeat that part because | didn"t quite understand the
2 interpretation.
3 THE INTERPRETER: The Swahili interpreter points out that the
4 witness said 100 per cent of fire.
5 PRESIDING JUDGE COTTE: (Interpretation) Thanks to the
6 interpreter. | did not believe that 1 had heard well.
7 Witness, you mentioned a hundred per cent fire. What do you mean
8 by that, because | did not fully understand it?
9 A The 100 per cent that 1 referred to means that the doctors would
10 take a skin and trying to wipe the body of the fighter with that skin.
11 They would put it on their head, and then they tried to assess what
12 percentage you had. 1If it was 100 per cent, then they would let you go;
13 if it was less than 100 per cent, they would ask you not to go off to
14 battle or they would do the test all over again. |If it was less than
15 100 per cent, then you were not supposed to go to the battle. And if you
16 went away because you were stubborn, then you were going to die or be hit
17 by a bullet.
18 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
19 You have explained very well. | had not quite understood it at the
20 beginning.
21 We are going to suspend the hearing now. We will resume at
22 11.35. 1 have only a few questions left to put to you, Witness, and then
23 it will be the turn of counsel for Germain Katanga.
24 Mr. Hooper, please.
25 MR. HOOPER: A number of issues have arisen in the course of the
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questions from the Victims Representatives that | need to take
instructions about. 1 prefer to do that before | start my
cross-examination, if that"s possible. 1 don"t want to take up too much
time, but if I —- if the Court could sit later than 25 to, say ten to,
that would assist me. [1"ve been getting quite a lot of notes, so I need
to raise these matters before -- or discuss them before 1 start.
PRESIDING JUDGE COTTE: (Interpretation) Very well, Mr. Hooper.
So we will spend until 11.50. So we resume at ten to 12.00.
Security officers, please escort the accused persons out of the
courtroom.
And we will see you again in 35 to 40 minutes.
(The accused withdrew)
PRESIDING JUDGE COTTE: (Interpretation) Court Officer, closed
session please, to enable the witness to leave the courtroom.
(Closed session at 11.06 a.m.)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Open session at 11.06 a.m.)
COURT OFFICER: (Interpretation) We are in open session,

Mr. President.
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1 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

2 Court Officer.

3 Mr. Hooper, just one word. The statement that you would like to
4 make at the beginning -- at the resumption of the hearing, will that

5 happen in the absence of the witness or in his presence? 1 thought you

6 mentioned that you wanted to say something or make a statement at the

7 resumption of the hearing.

8 MR. HOOPER: No. There was some admissions, but I think those

9 have been dealt with -- no, they haven"t been dealt with. So there"s

10 some admissions that need to be made at some point. Sorry.

11 (Defence counsel confer)

12 MR. HOOPER: No, I was right. The admissions have been raised so
13 that"s not a point. No, as soon as we come back 1"1l1 be ready to start
14 my cross-examination. 1°"m not going to make any statement, so that was a
15 misinterpretation, a misunderstanding.

16 PRESIDING JUDGE COTTE: (Interpretation) 1 believe there was a
17 misunderstanding. | apologise for that.

18 Prosecutor, please, and you have to be cautious because we are at
19 the end of the recording.
20 MR. MACDONALD: (Interpretation) 1 believe Mr. Hooper simply
21 wanted more time to prepare.
22 PRESIDING JUDGE COTTE: (Interpretation) Yes. That is where the
23 misunderstanding was. The hearing is suspended.
24 MR. MACDONALD: (Interpretation) We intend to resubmit our
25 motion that we sent by e-mail.
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PRESIDING JUDGE COTTE: (Interpretation) Well, we are going to
come back to that point.

Court is suspended. We will resume at ten minutes to 12.00.

Recess taken at 11.09 a.m.

On resuming at 11.53 a.m.

(Closed session)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Open session at 11.54 a.m.)

COURT OFFICER: (Interpretation) We are in open session,
Mr. President.

PRESIDING JUDGE COTTE: (Interpretation) Thank you.

The accused persons are now in the courtroom. We have one and a
half hours of hearings. We will try not to suspend during that one hour
and a half so that we can use the time usefully.

Witness, thank you once again for the answers that you gave to
our questions which make it possible for the Bench and the rest of the

participants to better understand how the fetiches function.
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Now I would like to ask you further questions on that.

Did the doctors sometimes ask soldiers to accomplish special
missions during the battles? Could the doctors tell a soldier to do
something specific and another soldier to do something else?

A I do not have any answer to that question.

PRESIDING JUDGE COTTE: (Interpretation) Very well. 1 do
understand. Let me ask you another question. A short while ago just
before the break, you told us that some of the fetiches could put the
enemies to sleep. Were there any fetiches that made it possible to
identify enemies from amongst the population of people in Bogoro? Was it
possible to distinguish between a civilian or -- and an enemy?

A No. These medicines or substances sent both the soldiers and
civilians to sleep.

PRESIDING JUDGE COTTE: (Interpretation) Very well, Witness, but
during the fighting was it -- was there a fetich that made it possible to
distinguish between an enemy who maybe appeared to be a civilian, if he
was not wearing a uniform, from a simple inhabitant of the village?

Al I didn"t quite understand your question.

PRESIDING JUDGE COTTE: (Interpretation) You are correct. Maybe
it was too complicated. I will rephrase. The enemies were either
wearing uniforms or civilian clothing. Were there any fetiches that made
it possible during the fighting to distinguish between an enemy in
civilian clothes and a simple inhabitant of the village that was being
attacked?

A No. There wasn"t any such thing.
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PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.

Do you know if the doctors could provide advice regarding the
date of an attack? Were they the ones who would set the date for an
attack? Did they have the powers to do so?

A Yes. The doctors also had those powers.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Witness.
You told us, and 1 believe it was on the 20th of May, the Ffirst hearing
probably, and this was at page 49 of the transcript, lines 22 and the
following. And I will re-read these lines and I will begin on page 19
(as interpreted).

"When we were in the camp,'" and 1 shall not mention the name of
the camp, "we spent one week there. We were already used to living in
that camp and they started deploying us. We were sent to guard a road.
And a few weeks later, on that road that we were guarding,

Mr. Germain Katanga and his group passed by. They went to our camp,' 1
will not mention the name, "and they met with Ngudjolo there. They
discussed. They even slaughtered a cow and feasted while discussing the

Bogoro battle,” and so on and so forth. |1 am simply reading out that
excerpt before putting the following question to you.

When he came to the camp, did Mr. Germain Katanga or the people
in his company bring fetiches for the soldiers who were in the camp in
which you lived? Do you know whether they brought fetiches? You say
that they slaughtered cows and so on, but did they bring fetiches?

A (No interpretation).

PRESIDING JUDGE COTTE: (Interpretation) 1 did not have any
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interpretation of the answer that the witness has just given. Would it
be possible to give it?

THE INTERPRETER: The witness did not understand the question;
the booth did not either.

PRESIDING JUDGE COTTE: (Interpretation) On the 20th of May, you
stated in your testimony or in your statements that Mr. Katanga and his
group came to the camp where you were, that they met Mr. Ngudjolo there.
They had discussions, they slaughtered a cow, et cetera. Now, the
question which the Bench would like to ask you is whether you know if
Mr. Katanga or other people who accompanied him did bring fetiches which
were provided to soldiers present in the camp where you were.

Al I will answer this question in the following way. 1 don"t know
if Germain Katanga and his group were given fetiches, but 1 heard said
that where he was operating, there were fetiches available to him.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness, for
this answer. 1 conclude from that that you don"t know if he came with
fetiches to the camp in which you were.

A. Yes.

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.
The Chamber has finished where it concerns questions relating to
fetiches. As you know, you have helped us. It is important for the
Chamber to understand the exact role played by these fetiches, and in
particular in the behaviour of young fighters.

Just a few questions concerning the battle of Bogoro itself, the

attack. Witness, the question is simple: During the attack on Bogoro

Case No. 1CC-01/04-01/07 Thursday, 27 May 2010



|CC-01/04-01/07-T-148-Red-ENG WT 27-05-2010 40/71 VR T

Witness: Witness P-0279 (Resumed) (Open Session) Page 40
Questioned by the Court
1 the fighters, the youngest fighters or attackers, were they mixed with
2 adult soldiers?
3 A. Yes.
4 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Do you know
5 if particular missions, special missions, were entrusted to the youngest
6 soldiers? Did they have a particular role to play?
7 A I do not remember.
8 PRESIDING JUDGE COTTE: (Interpretation) You don"t remember.
9 Were they iIn the front line or did they come after the adult soldiers?
10 A The child soldiers and the adults were mixed. They were together
11 before starting the battle.
12 PRESIDING JUDGE COTTE: (Interpretation) So there was no
13 distinction, they were not sent on specific missions and put in
14 particular places. |Is that correct? Everybody was mixed?
15 A Children and adults were fighting together.
16 PRESIDING JUDGE COTTE: (Interpretation) Thank you. Witness,
17 the enemies, the enemy combatants who were members of the UPC, were they
18 all wearing uniform? Were there some in civilian clothing? | would like
19 to be sure because 1 mentioned this a moment ago, but 1°d like you to
20 tell me. Did all the enemy combatants, were they all in uniform or were
21 some in civilian clothing?
22 A Some of the combatants were wearing civilian clothing, others
23 were wearing military uniform.
24 PRESIDING JUDGE COTTE: (Interpretation) Thank you for
25 confirming that, Witness.
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1 A last question. You stated to us during your testimony that the
2 person responsible, Mr. Ngudjolo, said that the bodies should be buried
3 and you participated. Now, among the people who were burying the -- or
4 digging the pits to bury the bodies, among those people, did some of them
5 have Red Cross emblems on them, to your knowledge?
6 A Please could you ask your question again.
7 PRESIDING JUDGE COTTE: (Interpretation) You stated to us that
8 Chief Ngudjolo had asked that bodies be buried, victims, fighters; that
9 you dug pit dug pits and you participated in this work, this difficult
10 work. Among the persons who participated in this work, were some of them
11 wearing Red Cross uniforms? 1 think you will understand what I said when
12 I speak about the Red Cross. Or were some wearing a uniform where you
13 saw a red cross designated on their uniform?
14 A I didn"t see any.
15 PRESIDING JUDGE COTTE: (Interpretation) You didn"t see any.
16 Thank you, Witness. So the Chamber, as far as it is concerned, is not
17 going to ask you any further questions. It would like to thank you for
18 having helped it better understand a certain number of questions related
19 to a certain number of new elements, and you have given us explanations
20 in that regard. That is very useful for us.
21 Now, before giving the floor to counsel of Germain Katanga,
22 Prosecutor, 1 believe you wished to make an intervention.
23 MR. GARCIA: (Interpretation) That is correct, your Honour.
24 Essentially i1t is a request to re-open the examination-in-chief of the
25 witness and it is an oral application on the part of the Prosecution
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1 which we would like to do outside the presence of the witness, taking

2 into account the nature of some of the pleadings.

3 PRESIDING JUDGE COTTE: (Interpretation) Security officers,

4 please could you escort out of the courtroom our two accused so that the
5 witness may leave thereafter.

6 (The accused withdrew)

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

8 Registrar, we now go into closed session in order to allow the

9 witness to leave the courtroom in full discretion.

10 (Closed session at 12.11 p.m.)

11  (Expunged)
12 (Expunged)
13 (Expunged)
14 (Expunged)
15 (Expunged)
16 (Expunged)
17 (Expunged)
18 (Expunged)
19 (Expunged)
20 (Expunged)

21 (Expunged)

22 (Open session at 12.12 p.m.)

23 COURT OFFICER: (Interpretation) We are in open session,
24 your Honour.

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
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1 Court Officer.

2 (The accused entered court)

3 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you have

4 the floor.

5 MR. GARCIA: (Interpretation) Your Honour, 1 intend to be brief
6 in my application. First of all, 1 would start by explaining to the

7 Chamber that if the Prosecution is turning to the Bench and asking for

8 the re-opening of the examination-in-chief of this witness, this is

9 because the evidence which we wish to obtain from the witness is

10 essential and relevant in our opinion. And in order to explain what

11 this -- or in what way this is relevant when it concerns identification,
12 it is not simply an issue for us of demonstrating that the people in this
13 courtroom are Germain Katanga and Mathieu Ngudjolo, but rather to

14 demonstrate that there is a link between the persons mentioned by the

15 witness and the accused in the courtroom. And In a more precise way, to
16 demonstrate that when Witness 279 speaks about the fact that he met a

17 so-called Mathieu Ngudjolo in Zumbe camp, that it is the Mathieu Ngudjolo
18 here in this courtroom; and that when he speaks about a Germain Katanga,
19 who he also met on several occasions, as he states in his testimony, it
20 is Germain Katanga who is in this courtroom. This link is very important
21 to be made, and it is not just a question of demonstrating that the

22 people in the courtroom are called Germain Katanga and Mathieu Ngudjolo.
23 So we can achieve this in different ways, but it is important to
24 do it with this witness because this is an ideal witness for that task.
25 He was in a position where he could see Mathieu Ngudjolo and where he
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1 could also see Germain Katanga on several occasions. |If the Prosecution
2 does not make this link, which is important, the Defence could

3 thereafter, in final submissions, argue that, yes, despite the fact that
4 we had demonstrated perhaps that the people called Mathieu Ngudjolo and
5 Germain Katanga participated in the attack on Bogoro, planned it, gave

6 orders, there is no link or any evidence which demonstrates a link

7 between their client, here seated in the courtroom, and the events which
8 took place in Bogoro as well as the events that preceded the attack on

9 Bogoro as well as those that took place afterwards.

10 Now, there the issue is a matter of relevant evidence, and we

11 have taken, through the decision of the Chamber issued yesterday, at the
12 end of the examination-in-chief of the Prosecution -- when we obtained
13 this decision -- when the Chamber issued this decision, we had other

14 questions to ask the witness concerning identification and at this

15 precise time we didn"t take a specific sequence or extract which could
16 meet the requirements of the Chamber. So we have chosen to close the

17 examination-in-chief, to let 279 continue with his testimony, and we have
18 let the representatives of victims ask questions iIn this regard. We

19 didn"t want to interrupt this testimony.

20 Yesterday, following the hearing, we looked at the video

21 submitted to the Chamber and we found -- we focused on a sequence which
22 is taken from the video with the number ERN DRC-OTP-0080-0011 and this a
23 DVD or one of the videos which had been shown during the pleadings

24 yesterday. Now, this is a video which lasts for three minutes and

25 ten seconds.
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1 (Prosecution counsel confer)

2 MR. GARCIA: (Interpretation) Essentially, your Honour, the

3 video in question shows us Germain Katanga and Mathieu Ngudjolo in the

4 same context with other people. This means, in our view, that the

5 requirements of the Chamber -- and here 1 think the Chamber made the

6 comment as to the fact that it was imminently leading given the presence
7 of other people in the video. The witness will be able to watch the

8 video and we will be able to ask a neutral question about it. So the

9 identification procedure, if the Chamber authorises us to re-open the

10 examination-in-chief should not last for more than 10 to 15 minutes. So
11 if the testimony of 279 is interrupted, this will only be for a short

12 duration, but for an evidentiary item which is extremely important.

13 We are in agreement, your Honour, that there are no specific

14 provisions in the Statute which would make it possible to re-open an

15 examination-in-chief, but there are - and here we base ourselves on the
16 general and residual rights under paragraph 6(e) and (F) of Article 64 of
17 the Statute.

18 The Defence will most probably plead that there is a prejudice,
19 and in this regard, we plead that there is no prejudice for the Defence.
20 Witness 279 has only just finished his examination-in-chief where it
21 concerns the Prosecution, questions have been asked by the
22 representatives of victims, and the Defence has not yet started its
23 cross-examination. And this is a fundamental element when we"re going to
24 determine if there is any prejudice to the Defence, where, as far as we
25 are concerned, there is no prejudice to the Defence in re-opening the
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1 examination-in-chief of this witness.

2 Essentially where it concerns the proceedings, your Honour, we

3 are going to show a video extract to the witness which lasts

4 three minutes and ten seconds. We are going to ask the witness to

5 look -- watch this video attentively, because following the video we"re
6 going to have a question or several questions for him. And after he

7 looks at the video, we are going to ask him iIf he recognises anybody in
8 the video. If this is the case, we"re going to ask him what the names of
9 the people are that he has identified or that he thought he was able to
10 see in the video. And thereafter we are going to re-do the exercise,

11 showing him the video, and we"re going to ask him to stop us in the

12 places or at the times where he sees the people who he"s just identified.
13 So this, as the Chamber is able to note, this is a neutral question, no
14 leading nature thereto.

15 The accused are both in the video. This will reduce the time

16 needed to take this identification. There are other people who appear in
17 the video, and therefore the witness will be able to identify the

18 accused. And if the witness identifies another person on the video, I™m
19 Just going to reassure the Chamber as well as the participants that the
20 Prosecution won"t ask any questions concerning the other people. It"s
21 Just a matter of the accused.

22 Alternatively, your Honour, if the Chamber comes to the

23 conclusion that the way of proceeding -- or that it shouldn®t be the

24 Prosecution that re-opens the investigation, | would just by way of

25 information like to mention the fact that the Chamber also has the power
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1 available to it, which means that it can ask questions to the witness

2 using the same video.

3 These are essentially, your Honour, the arguments with regards to
4 the issue, and before we Finish, 1 would like to stress the importance of
5 this evidence for the Prosecution. 1 submit that with the greatest

6 respect, your Honour.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
8 Counsel 0"Shea. Counsel 0"Shea, you have leave to address the

9 Court.

10 MR. O®"SHEA: Yes, good afternoon, your Honours.

11 Your Honours, before | begin, just to illustrate the disruptive
12 nature of the manner in which the Prosecution has been approaching this
13 procedurally. 1°d just like to indicate that before the break,

14 Mr. Hooper requested time to speak with the accused in order to prepare
15 for cross-examination for information that came out of the questions of
16 the Legal Representatives of the Victims. May | say that if the

17 Prosecution had made their position clear before that was resolved,

18 Mr. Hooper would not have asked for that additional time and we could

19 have perhaps used that time at a later stage in these proceedings.
20 I just wish to point out that that, In our view, Is an
21 unnecessary waste of the resources of the Court. And even today, the
22 Prosecution should have made their position clear at an earlier stage. |
23 note that in their e-mail they stated that they may raise this. We"ve
24 been waiting to see whether it actually comes to fruition.
25 Now, the question here, in our respectful submission, is, first
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1 and foremost, a question of pure procedure, but a very important question
2 of pure procedure. We would submit that the Prosecution is somewhat

3 masking the issue. |If they simply approach this as a matter of the

4 importance of identifying the accused and the importance of an element of
5 proof and what effect that is going to have on the case and what

6 prejudice there is on the Defence of showing the video. Those are not

7 the real questions today.

8 The real question today is whether your Honours should permit the
9 kind of exercise that we are going through right now and what

10 implications that has. It is not a mere question of the probative value
11 or the prejudice caused by this video. It is a question of whether this
12 Bench is going to permit the Prosecution to re-open their

13 examination-in-chief once they have informed the Court and the parties

14 that they have closed it.

15 As a party to these proceedings, the Prosecution has the right to
16 ask questions of the witness and it is in the interests of justice that
17 proceedings before this Court are orderly. The Prosecution was given

18 their opportunity to ask questions of the witness, they exhausted that

19 opportunity, and they closed their questions and we moved on to the

20 participants and the Judges.

21 So the question before your Honours is not dealing with the right
22 to produce evidence and the mere probative value of evidence, it is

23 dealing with whether your Honours should exercise an exceptional power to
24 permit a party to re-open their questions when the Rules, as set out by
25 your Honours in decision 1665, have followed their normal course. So it
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1 is an -- so the Prosecution is approaching the Bench to exercise a

2 discretion. And we would submit that that discretion can only be

3 exercised in exceptional circumstances because otherwise, this could

4 become a practice before this Court that Defence counsel or Prosecution

5 counsel or participants in these proceedings come forward with points

6 after they have closed their questions and after others have posed

7 questions and disorganise the order of these proceedings.

8 I entirely accept that there may be circumstances when it"s in

9 the interests of justice to do that, but in our submission, this is not
10 one of those occasions.

11 One must clearly distinguish, in my submission, when dealing with
12 the application of the Prosecutor here, between the question of the

13 procedural propriety of this second application, to distinguish that from
14 the question of the merits of the application. And when I say the merits
15 of the application, 1 mean whether it is a fair exercise to show this

16 video to this witness. That is the merits of the application, but I

17 address the procedural propriety of the application.

18 We are familiar with the procedural history. This Prosecution

19 has had ample opportunity to investigate this case and to question this
20 witness prior to the commencement of this trial. My learned friend,

21 Mr. Garcia, says that this iIs an important issue for the Prosecution, the
22 identification of the accused by the witness. If it is an important

23 question for the Prosecution, why was it not, as your Honours alluded to
24 in the Ffirst decision on this matter yesterday, why was this not

25 appropriately dealt with during the investigation stage? If this was an
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1 important question for the Prosecution, why was it that yesterday we were
2 presented with three alternatives and not with four? If this indeed be a
3 different alternative.

4 Now, your Honours are invited by the Statute in terms of

5 Article 21(1)(b) and (c) in applying the appropriate law in these

6 proceedings to apply, on the one hand, rules and principles of

7 international law, that would be under (b), and on the other hand,

8 general principles of law derived from national legal systems, that would
9 be under (c). And for the purposes of this argument, I will rely on two,
10 what I may refer to as, general principles which can be found both in

11 national legal systems and in international legal proceedings.

12 The first principle that 1 would refer to would be the principle
13 of not making abusive applications, not making applications which are a
14 misuse of the procedure of the Court. And the second principle that I

15 would refer to is the principle of estoppel, sometimes referred to by

16 international lawyers, and in particular Oppenheimer, as the principle of
17 preclusion.

18 In our respectful submission, on the facts of this case, the

19 Prosecution must have known during its investigations, but also yesterday
20 during the course of its submissions, they must have known that the

21 alternative that they are placing in front of your Honours was an

22 available alternative. After all, we are dealing with the same video.

23 Mr. MacDonald, my learned friend for the Prosecution, yesterday
24 was asked by you, Mr. President, the question why it was that other

25 methods were not employed during the course of the investigative process
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1 with this witness. And it was clear from the response of my learned

2 friend that the matter had been considered by the Prosecution ...

3 (Trial Chamber confers)

4 MR. O"SHEA: That the matter had been considered by the

5 Prosecution of perhaps putting several photographs in front of the

6 witness, but had been rejected. It did not apparently serve the

7 interests of the Prosecution at that time, to consider these other

8 options. It did not apparently serve the interests of the Prosecution to
9 show this video or other videos to this witness at the time of

10 investigation. And it did not apparently serve the interests of the

11 Prosecution to inform your Honours and us of this new alternative - if it
12 is a new alternative - of looking at a longer extract of the video.

13 So with full knowledge of this alternative, with ample and years
14 of opportunity to consider it, the Prosecution then places three specific
15 alternatives before the Chamber. And as your Honours rightly indicated,
16 it"s not for the Court to substitute for the Prosecution in what

17 alternatives they place before us. But they chose three alternatives

18 with full knowledge of the existence of this video and of the potential
19 of using other methods.
20 I then did my legal research and considered the facts and made my
21 submissions based upon the three alternatives which were being put before
22 us. 1 didn"t just deal with the specifics of those three alternatives.
23 I went into the jurisprudence and 1 dealt with the general principles
24 around this area. And 1 framed my arguments around what was being
25 presented to me. When your Honours left this room to deliberate,
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1 your Honours deliberated on the three alternatives which were being

2 presented to you and formulated the wording of your decision based upon

3 what had been presented to you.

4 So in my respectful submission, what the Prosecution is doing now
5 is a misuse of the procedure of this Court because the Prosecution is

6 effectively trying to have their cake and eat it. They"re presenting one
7 set of arguments to the Court to get a decision; then when they don"t

8 like that decision, they then tinker with the goal-posts to present a

9 slightly different argument to bring us back to this, what is essentially
10 the same issue with, as it were, alternative number four. That places us
11 at a disadvantage. When the Prosecution was making its submissions, it
12 should have decided on what alternatives it was going for because we"re
13 dealing with one issue here, the identification of the accused before

14 this witness. And the Prosecution themselves presented it as one issue,
15 as the issue of how the accused should be identified before this witness.
16 That is how they presented their own issue.

17 Now they come back to the same issue, having had a decision, but
18 in a manner which is unfair upon us, in a manner which allows them to

19 pick and choose, to go for what"s best for the Prosecution, and then if
20 it doesn"t work, come back the next day with plan B.
21 The second principle that I referred your Honours to is the
22 principle of estoppel. 1 trust that your Honours have received copies of
23 documents which 1 have distributed.
24 The interpreters were sent these documents by e-mail and they
25 may -- they may also have one or two hard copies.
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1 MR. GARCIA: (Interpretation) Your Honour, 1 -- we did not

2 receive any documents. Could we please indicate when the documents were
3 sent to the interpreters?

4 PRESIDING JUDGE COTTE: (Interpretation) We, the Chamber,

5 believed that the document was just recently distributed, given the

6 unexpected nature of the discussion. |Is that it?

7 MR. O®"SHEA: (Previous translation continues) ... before we

8 broke, I didn"t actually know if this application was going to be made.
9 1 thought maybe the Prosecution had thought better of their own

10 application, but we then found ourselves in a situation where

11 Mr. MacDonald was making reference to it just before we broke. And at
12 that moment 1 distributed to the Registry -- or 1 gave to the Registry
13 copies to be distributed around the Court. At that point Prosecution

14 counsel had already left the room. But I trust that you"ve got copies
15 now.

16 PRESIDING JUDGE COTTE: (Interpretation) Mr. 0"Shea, you"re

17 therefore going to be commenting this document. 1 believe that"s what
18 you“"re suggesting. |If it is useful for the Office of the Prosecution to
19 have a few moments, Ffive or six minutes, to read through the document,
20 that can be possible. It doesn"t look very long, although it is a rather
21 dense text. Perhaps you could begin by explaining to us what you want to
22 use the document for.

23 MR. O"SHEA: Mr. President, this -- the first document that I

24 would like to -- or the first -- let me put it this way, the first case
25 that I would like to refer your Honours to is a case before the
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International Court of Justice and it"s the Case Concerning Land, Island
and Maritime Frontier Disputes between El Salvador and Honduras, a
judgement of the 13th of September, 1990. And the purpose of me
referring to this particular case is simply to provide an authoritative
definition of the principle of estoppel in international law. That is
the -- that is my purpose.

I, in fact, refer to page 30 of the decision, which is In fact
page 118 of the reports in which this decision is contained. And it"s
the last paragraph where the International Court of Justice outlines the
essential elements required by estoppel. And it goes on to say:

"A statement or representation made by one party to another and
reliance upon it by that other party to his detriment or to the advantage
of the party making it ..."

And the statements that 1"m referring to in this instance are the
submissions of the Prosecution with regard to how the accused should be
identified to this witness. On the basis of those submissions before the
Court, 1, as Defence counsel, relied upon the scope and nature of those
submissions to formulate my own submissions. And the Chamber relied upon
the scope and nature of those submissions to formulate its own decision
on this issue as formulated by the Prosecution. The manner in which the
Prosecution has brought this issue back on the table benefits the
Prosecution because they®ve, as it were, had one bash at it in the way
which was most favourable to them or they saw was most favourable to
them. They"ve now, post decision, come back to the same issue and

reformulated it slightly with the knowledge that the Court is against
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them on their primary submissions.

Now, the way counsel would normally do this is to set out all the
alternatives once, once the issue has been raised before the Court and
say: This is my Ffirst submission, and if your Honours are against me,
then this is my next submission. And that would be the normal way to
conduct procedure. It is not normal to formulate your submissions, miss
out your last alternative, and then leave it until post the decision.

So when your Honours are considering whether to exercise an
exceptional - and 1 emphasise exceptional - discretion, to allow the
Prosecution to change the order of these proceedings, | would invite your
Honours to bear that in mind.

This principle of estoppel is obviously a principle of a fairly
general nature which can be applied in concrete situations in different
ways and has been. I will give your Honours an example by analogy which,
while not entirely on point, will help your Honours or assist your
Honours to understand where 1"m coming from. The other document that
1"ve distributed is a portion of the Rules of Court of the European Court
of Human Rights. And the specific rule which is of interest here - and 1
say quite frankly it"s not directly in point, but it"s in order to
illustrate how the principle of estoppel can be applied variously and how
it can be applied to the kind of procedural issue that 1"ve raised.

Rule 55 states that:

"Any plea of admissibility must, insofar as its character and the
circumstances permit, be raised by the respondent Contracting Party in

its written or oral observations on the admissibility of the application
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1 submitted as provided in Rule 51 or 54, as the case may be."

2 And in the case of Artico and Italy, Artico spelled A-r-t-i-c-o,
3 application number 6694/74, a judgement of the Strasbourg Court of the

4 13th of May, 1980. The application of Rule 55 was described in terms of
5 the principle of estoppel. And it"s an interesting concept because,

6 essentially, what is the purpose of Rule 55? The purpose of Rule 55 is
7 to ensure that procedural issues are not returned to again and again. In
8 this case, of course, we"re dealing with questions of admissibility

9 before the European Court of Human Rights, but the point here is that if
10 you make an application for admissibility before the European Court of
11 Human Rights, you have to make sure that all of your arguments are in

12 your application. Because if you make an application and then later in
13 the proceedings you try and come back to the issue of admissibility with
14 slightly refined arguments, the European Court of Human Rights will tell
15 you, you are estopped. You should have raised this at the appropriate
16 time. You chose not to. The nature of the application that you made at
17 the time you made it was understood in a particular way by all of the

18 parties and the Judges, and now you are stuck with the decision that you
19 got.
20 So I refer to this, of course, by way of analogy because it"s not
21 directly applicable.
22 Now, 1 referred earlier to the fact that In our submission what
23 the Prosecution have done here is to essentially just tinker with the
24 goal-posts. They"ve taken the same video and said: Okay, let"s just
25 extend the amount of time we"re going to look at the video. That way
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1 we"ll include a few more individuals and that way we"ll get round what

2 the Judges said in their decision. But it is really tinkering with the

3 goal-posts. 1"m not going to go into the substantive merits at the

4 moment, but I"m simply going to say this, that -- that it"s just one

5 small step forward in terms of the kind of options we could have. It"s

6 far from placing 16 photographs in front of the witness, which was one

7 alternative which 1 think was mentioned by Mr. Kilenda yesterday.

8 It"s the same video, the same image of Mr. Katanga, with a few

9 other individuals, but again with substantial problems because there are
10 few individuals there, they"re all associating with each other. Some of
11 them are in military-style uniform. A few individuals are in

12 military-style uniform. You"ve got the two accused in the same video and
13 you"ve got other individuals who may or may not be known by this withess
14 to be specifically associated with Mr. Katanga. |If the witness happens
15 to know another individual in this clip and knows that that -- knows that
16 person but doesn®"t know Mr. Katanga very well but knows that that

17 particular person is associated with Mr. Katanga, it gives the witness

18 somewhat of an enormous clue.

19 Apart from that, this is very far from the kind of example that
20 was given by my learned friend Mr. Kilenda simply because the individuals
21 are so different from each other in this video, physically in terms of
22 age, possibly in terms of ethnicity. But that"s as far as 1"m going to
23 go on the merits right now because I just want to give your Honours a
24 flavour of how we"re inviting the Court to exercise an exceptional
25 procedure for something which I have described as tinkering. | don"t

Case No. 1CC-01/04-01/07 Thursday, 27 May 2010



|CC-01/04-01/07-T-148-Red-ENG WT 27-05-2010 58/71 VR T

Procedural Matters (Open Session) Page 58

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

want, unless | have to, to go deeply into the substantive merits; let me
tell you why, and this also illustrates the disruptive nature of this
exercise. | have not had the opportunity to sit with Mr. Katanga, show
Mr. Katanga the video-clip, and discuss these other individuals within
this video-clip and their association with Mr. Katanga for the purposes
of this submission.

Mr. Katanga himself may have something to say on this. He"s been
focusing his attention on the questions of the Legal Representatives of
the Victims, and the extra time that your Honours so graciously offered
us has been used by Mr. Hooper to address those issues, not this issue.

So with your Honours® permission, | will not address the merits.
IT your Honours are with me on my submission that this is procedurally
inappropriate and that therefore your Honours should not exercise this
discretion, then there is no need to waste further Court time. If your
Honours are against me on this primary submission of procedural
impropriety, then I need a little bit of time to consider the merits of
the issue with the client. And when I say 'the merits of the issue,” I™m
referring to, you know, the fairness of placing this video before this
witness. That"s what I mean by the merits of the issue.

And finally, 1 bring your Honours back to Article 64(2) that your
Honours referred to right at the beginning of your -- the reading of your
oral decision yesterday. Your Honours quite rightly pointed out that you
have as Judges a duty to protect the expeditiousness of the trial. This
practice of the Prosecution is disrupting the expeditiousness of this

trial. We spent a long time on these issues yesterday. There should be
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1 no need to come back to it. And the Prosecution have been -- have had

2 sufficient knowledge of their case to have been able to avoid this

3 situation.

4 May 1 just say, your Honours, that I"ve discovered today - and I
5 don"t know if this is entirely correct - but I"ve discovered today that
6 the Code of Professional Conduct as we have in this book applies to all
7 of the counsel in this room, but it doesn*t apply to the Prosecution

8 apparently. And I'm -- 1 haven"t been able to locate -- maybe | haven"t
9 done my searches very well, but I haven"t been able to locate a publicly
10 transparent Code of Professional Conduct for Prosecution counsel. But
11 it"s worth indicating - and this is not with a view to getting personal
12 about this matter - but it"s worth indicating that, you know, when we"re
13 making our applications before this Court, we do have certain duties. IFf
14 I refer to Article 24 of the Professional Code of Conduct which applies
15 to us but not to the Prosecution, iIn subparagraph (1) in our duties

16 towards the Court -- in our duties towards the Court in subparagraph (1)
17 it states that:

18 "Counsel shall take all necessary steps to ensure that his or her
19 actions or those of counsel®s assistants or staff are not prejudicial to
20 the ongoing proceedings and do not bring the Court into disrepute.”

21 Well, those last words, 1"m not going to rely on them in this

22 context specifically, but certainly -- certainly if counsel is

23 considering not to act in a manner which is prejudicial to the ongoing
24 proceedings, they would not, in my submission, come back to the same

25 issue twice iIn this manner, but they would collect all the appropriate
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1 submissions in their primary application before the Court.

2 Subparagraph (56) places on Defence counsel, on the counsel for

3 the Legal Representatives for the Victims, on counsel for a state, on

4 counsel for an amicus curiae, but apparently not on the Prosecution a

5 duty as follows:

6 "Counsel shall represent the client expeditiously with the

7 purpose of avoiding unnecessary expense or delay in the conduct of the

8 proceedings."

9 This second application of the Prosecution invokes, in our

10 submission, unnecessary delay and was totally avoidable.

11 Those are my submissions.

12 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. 0O"Shea,
13 for those observations that you have made to the Chamber.

14 Professor Fofe or Mr. Kilenda -- well, Professor Fofe is on his
15 feet. |If we can conclude this legal debate before 1.30 p.m., that would
16 be a good thing.

17 MR. FOFE: (Interpretation) Thank you very much, Mr. President,
18 your Honours.

19 To begin with 1 would like to make two preliminary comments. A
20 short while ago when the Prosecutor was on his feet, he went back to the
21 substantives, that is, the words, the nouns, that made me to rise to my
22 feet yesterday. You will remember, your Honours, that at one point 1 got
23 up and asked my colleague to be cautious about the use of a verb - and 1
24 hesitated - or the noun. And today he mentioned that noun, and this is
25 the opportunity for me to clarify matters because the Prosecutor was
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1 simply interpreting the statement of the witness.

2 The Prosecutor talked about a meeting. He said that the witness
3 had stated that he had met Mathieu Ngudjolo, and that is not what the

4 witness said. The witness said that he had seen Mathieu Ngudjolo. There
5 is a difference between meeting and seeing someone.

6 Second preliminary comment. |1 would like to put it in the form
7 of a question. The instant motion of the Prosecutor, should it lead us
8 to understand that since 2007 the Prosecutor did not make sure that the
9 witness -- that his witness indeed knows the people that he is testifying
10 to or that he is talking about, that is, since 2007. Why is it that the
11 Prosecutor did not take the precaution to ascertain from the very

12 beginning of the investigations that the witness knows the two accused
13 persons that he is talking about?

14 That said, I will now go to the crux of the matter, and this,

15 Mr. President, your Honours, can be summarised in a question. What is
16 the legal foundation for the Prosecutor®s motion? What is the legal

17 basis? The -- or rather, criminal procedure is legalistic. Everything
18 has to have been planned for or provided for in the texts. You cannot
19 simply invent a procedure in the middle of a hearing; that is not

20 possible. You cannot introduce a new procedure in the middle of the

21 hearing.

22 The order of appearances is set out by your instructions,

23 number 1665, paragraphs 61 to 80. |1 would like to ask the Prosecutor to
24 show us the provision in those instructions that deal with a re-opening
25 of the examination-in-chief. That is not provided for anywhere,
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1 Mr. President, your Honours, even less so in the basic texts governing

2 the International Criminal Court. Nowhere is it stated that the direct

3 in -- or rather, the direct examination of a witness testifying before a
4 Trial Chamber can be re-opened.

5 Regarding the solution proposed itself, that is, the video-clip

6 that the Prosecutor mentioned, | would like to emphasise that that is not
7 an original solution. It is nothing new. It is merely a repetition of

8 option number 3 that we talked about yesterday. There is nothing new.

9 And i1f you actually watch that video-clip, you will realise that it

10 cannot enable us to make progress. 1°m not going to go back to the

11 submissions of Mr. 0"Shea regarding the repetitions relating to the same
12 issue of procedure. It is indeed a pointless waste of time for the

13 Chamber .

14 In order not to go on for too long, I would simply wish to

15 reiterate and underscore the fact that the re-opening of an

16 examination-in-chief is not provided for in any text of the ICC, neither
17 is it provided for in instructions number 1665 of the Chamber. And as I
18 have already said, since criminal procedure is legalistic, the Defence of
19 Mathieu Ngudjolo respectfully requests that the Chamber reject the motion
20 of the Prosecutor as unfounded.
21 Thank you, Mr. President. Thank you, your Honours.
22 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
23 Professor Fofe.
24 Do the Legal Representatives of the Victims have anything to say
25 on this issue? And if that is the case, they should be very brief.
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1 MR. LUVENGIKA: (Interpretation) Yes, Mr. President, we do not
2 have much to say on this issue, but we would simply like to refer the

3 Chamber to two of your decisions on this issue.

4 The Chamber had already taken a decision on the 17th of March,

5 and that is transcript 118, page 50 and 51, and the Chamber appears to

6 state that they did not have any objection to video-clips being projected
7 for purpose of the identification of the accused persons. And once again
8 we referred to the decision of the Chamber yesterday, in which we thought
9 we understood that the Chamber was leaving the door open for the

10 possibility of coming back to this issue regarding the conditions laid

11 down by the Chamber yesterday. So we feel that the debate on the

12 presentation of the arguments on this issue has already taken up a lot of
13 our time. We have to make progress and the Chamber already has a

14 position on that.

15 So, Mr. President, your Honours, that is what the Legal

16 Representatives of the Victims wished to point out. Thank you.

17 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

18 Mr. Prosecutor, you have to be very, very brief, please, because
19 this debate could take hours and hours, but we will try to put an end to
20 it. We will listen to you briefly because the Defence teams will have to
21 make their final observations.
22 MR. GARCIA: (Interpretation) With your leave, Mr. President, 1
23 listened to Mr. 0"Shea and when 1 listened to him 1 read what he has
24 said. He seems to be claiming that there is a certain premedication and
25 even bad faith on our part. |1 believe that is totally inappropriate
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1 under the circumstances. The Prosecutor is proposing that we re-open the
2 examination-in-chief of Witness 297 (as interpreted) and this is simply a
3 reaction of the decision of the Chamber yesterday.

4 I"m not going to read that decision again, but It seems to me --
5 and 1 defer to the Chamber, the door was left open that the Prosecution

6 could come back with other sequences of this video-clip that would fulfil
7 the expectations of the Chamber. It was simply on the basis of that

8 decision that the Prosecution reacted. And Mr. Luvengika has just said

9 that the Chamber mentioned that they did not have any objection and -- to
10 having Mathieu Ngudjolo identified with the assistance of a video. And
11 that was for Witness 159.

12 The international jurisdictions do not simply prohibit dock

13 identifications. It is just that the Prosecutor felt that we had to

14 react and propose a fourth option. It was after the decision of the

15 Chamber that we requested that this examination-in-chief be re-opened. 1
16 would like to point out to the Chamber that 13 witnesses have already

17 testified, Mr. President, and this is the very first time that the

18 Prosecution is applying for testimony to be re-opened.

19 We have always been concerned with carrying out or conducting the
20 testimonies in an efficient manner, and most, if not all, of the

21 witnesses who have testified before this Court had been scheduled to

22 testify for a given amount of time and we tried to even reduce that time
23 during our examinations. And the Prosecutor decided yesterday not to

24 interrupt Witness 279 so as to allow the Legal Representatives of the

25 Victims to ask him questions. So we simply decided to look at the video
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1 recording and try to identify excerpts that can be used.

2 Mr. O®"Shea has not demonstrated that there is a prejudice. He

3 made oral submissions regarding problems with the proposed identification
4 modalities. So we already have his comments on that issue, and 1 do not
5 believe that his comments on the video that we wish to show the witness

6 today are any different from those that he already made yesterday. So

7 these are my observations, Mr. President. Given the importance of this

8 evidence for its case, we feel that the Defence has not shown that there
9 is any prejudice suffered.

10 The witness is in an ideal situation. He is here to testify. He
11 saw those people, Germain Katanga and Mathieu Ngudjolo. He should be

12 allowed to see that video, maybe 10 to 15 minutes, and decide whether he
13 can identify those people. The Defence is saying that given all the

14 issues that will arise because more time will be used, our application

15 has to be rejected. But, Mr. President, it appears to me that the

16 determination of the truth is more important than having Mr. 0"Shea using
17 15 more minutes to try to see whether there is an argument. The witness
18 is present, he"s there, he can look at the video.

19 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
20 Mr. Prosecutor.
21 A very brief response, Mr. O0"Shea and Professor Fofe, so as to
22 allow us time to react.
23 MR. O"SHEA: 1 always try, I may not be always very good at it,
24 but I always try to be very, very careful in the use of my words. At no
25 time during the course of my submission did I use the words '"bad faith."
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1 I1"m not alleging bad faith and | don"t have to allege bad faith, but 1 am
2 alleging a misuse of the procedure. What, iIf any, was the intention

3 behind that misuse of the procedure, 1 don"t know. But it remains a

4 misuse of procedure. So | want to make that plain.

5 IT my learned friend got a little bit sidetracked, as sometimes

6 we lawyers do when the words 'code of conduct' come into the picture, let
7 me also make it clear that I made reference to those two very specific

8 provisions to point out the duties of Defence counsel to provide an

9 analogy of what is the appropriate manner of approaching submissions. OF
10 course, the code of conduct that 1 referred to has no application to the
11 Prosecution.

12 (Trial Chamber confers)

13 MR. O"SHEA: The code of conduct 1 referred to has no application
14 to the Prosecution. So let me reassure my learned friend that that was
15 not In any way an intention of alleging a violation of that code of

16 conduct; it does not apply to them. But simply to point out the spirit
17 behind how applications need to be brought before this Court.

18 To deal briefly with Mr. Luvengika®s submission where he

19 indicates that this Chamber has previously taken a position with regard
20 to the ability to recognise on the video, I think we need to remind

21 ourselves that on that specific occasion there was no argument, as |

22 understand it. It was a situation where the Defence were not raising a
23 specific objection in that way, there had not been any kind of argument
24 on the issue which we argued fully yesterday.

25 As | understand it, what the Court had in mind was to draw a
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1 distinction between using a video for the purposes of recognition of an

2 individual and -- on the one hand, and using a video, on the other hand,
3 by introducing that video as evidence in the case for the truth of its

4 contents. That"s what 1 understood the Chamber to be doing, to be

5 drawing that distinction and leaving open the question with regard to

6 recognition on the video, but prohibiting the admission of the video as

7 evidence in itself. That was not a determination of an issue that had

8 not been argued before it.

9 And finally, Mr. President, your Honours, I would like to

10 reiterate that 1 have clearly distinguished between the propriety of this
11 application from a procedural point of view and the merits of the

12 application from the point of view of whether the video can be shown to
13 the witness. If the learned Judges are of the view that this is a matter
14 which should not proceed further because of its procedural impropriety,
15 then that"s where it stops. If the Judges are of the view that 1 am

16 wrong in my submissions in respect of that and that the substantive issue
17 of is it fair to place this video excerpt before this witness, then

18 before the Bench makes a final decision on that aspect, as I have

19 indicated, 1 would like the opportunity to consult with Mr. Katanga. |
20 Jjust make that plain.

21 May 1 just talk to Mr. Hooper for a moment.

22 (Defence counsel confer)

23 PRESIDING JUDGE COTTE: (Interpretation) Yes.

24 MR. O"SHEA: (Previous translation continues) ...

25 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much,
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1 Mr. O"Shea.

2 Professor Fofe.

3 MR. FOFE: (Interpretation) Thank you, Mr. President. We will

4 try to be very brief.

5 First of all, I would like to reiterate that the Defence is aware
6 of the oral decision handed down by the Chamber yesterday. We are aware
7 of the decision and we have analysed it. The Prosecutor should not take
8 advantage of that decision to create, or rather, to prejudice the

9 neutrality of the Chamber. The Chamber®s decision must not be

10 interpreted as advice that the Chamber might have given to the

11 Prosecutor. This would be prejudicing the neutrality of the Chamber. It
12 would be undermining the neutrality of the Chamber.

13 The decision is not a piece of advice. It is a ruling that was
14 handed down. That decision did not provide for a re-opening of the

15 direct examination. For that reason, the Prosecutor®s application cannot
16 be allowed to prosper; there is no basis for that.

17 Thank you, Mr. President. Thank you, your Honours.

18 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

19 Professor Fofe.

20 (Trial Chamber confers)

21 PRESIDING JUDGE COTTE: (Interpretation) The Chamber would like
22 to thank the interpreters, court reporters, and the rest of the support
23 staff. Maybe we will go right up to 25 to 2.00, but we would like to

24 give our opinion now.

25 Mr. Prosecutor, yesterday you sent an e-mail to the Chamber and
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1 to all the participants, pointing out that you wished to make an

2 application for a video recording to be projected to the witness for the
3 purpose of identifying the accused persons. And you indicated that you

4 were relying on an excerpt of our decision yesterday, and 1 quote:

5 "Maybe other sequences of the video can be found in which the

6 accused are not prominent."

7 And it is your responsibility, Mr. Prosecutor, and the Chamber

8 cannot act in your stead.

9 This morning you decided to submit that application formally.

10 Legal arguments took place, as is supposed to be the case in a legal

11 context, without jumping to conclusions regarding any of the parties. We
12 believe that you are both acting in compliance with the code of ethics.
13 We have to be expeditious in the trial, but that should not mean that we
14 should do just anything. We do not also underestimate the importance of
15 your application or even the importance of the evidence that you are

16 trying to adduce. But we are surprised by this application to re-open

17 the proceedings.

18 Yesterday we handed down a decision on the emergency application
19 regarding Witness 279. We felt and we continue to feel that we expressed
20 ourselves very clearly. And in your e-mail of yesterday, you mentioned
21 that we said that the possible choice of other sequences of the video

22 recording could be selected in due time. And yesterday the Chamber felt
23 that it was too late for an application to be submitted regarding other
24 excerpts of the recording, and as far as the Chamber is concerned, it was
25 no longer possible to re-open a direct examination concluded yesterday

Case No. 1CC-01/04-01/07 Thursday, 27 May 2010



|CC-01/04-01/07-T-148-Red-ENG WT 27-05-2010 70/7L VR T

Procedural Matters (Open Session) Page 70

1 morning.

2 The Chamber, at the beginning of our decision, stated that we did
3 not exclude a priori any procedure for the identification of accused

4 persons in the courtroom, but we felt that such a procedure was better

5 applied within the context of investigations. We envisaged the practice
6 directions that could be applicable in future, subject to assessment on a
7 case-by-case basis and the use of a sufficiently high number of people,
8 after which the witness would be asked whether he or she recognised all
9 the people that were shown to him.

10 The Chamber listened to all the parties, so the application of
11 the Prosecutor led to an interesting and lively legal argument from all
12 the participants in the courtroom. Without deciding on exercising any
13 possible discretionary powers, the Chamber feels that we should not come
14 back to the decision that we took yesterday and we believe we should not
15 grant your application, Mr. Prosecutor, as regards the re-opening of the
16 examination or the presentation of the video.

17 Thank you for all those assisting us. We will resume tomorrow,
18 9.00 a.m., for the cross-examinations.

19 Will it be Mr. Hooper who will begin, as usual?

20 MR. HOOPER: (Previous translation continues) ...

21 PRESIDING JUDGE COTTE: (Interpretation) Before we stop,

22 Madam Court Officer, you will give us clarification regarding the

23 registration of the reference materials mentioned by Mr. 0"Shea.

24 COURT OFFICER: (Interpretation) Thank you, your Honour. The
25 two documents given by the Defence of Mr. Germain Katanga will have the
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1 following numbers: The extract of the case, the ICJ of the 13th -- of
2 the different terrestrial orders, which is an application for Nicaragua
3 as well, and page 30, paragraph 62 and 63 thereof will be registered

4 under the number ICC-01/04-01/07-HNE-33. The extract of the regulation
5 of the European Court of Human Rights, provisions 55 to 57 thereof, will
6 be registered under the number 1CC-01/04-01/07-HNE-34. These documents
7 are going to be public, Counsel 0"Shea?

8 MR. O"SHEA: Yes.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

10 Court Officer.

11 The hearing is now adjourned. We"ll be back tomorrow at 9.00.
12 The hearing ends at 1.33 p.m.
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