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 1             International Criminal Court 

 2             Trial Chamber II - Courtroom 1 

 3             Presiding Judge Bruno Cotte, Judge Fatoumata Dembele Diarra, and 

 4             Judge Christine Van den Wyngaert 

 5             Situation in the Democratic Republic of Congo - ICC-01/04-01/07 

 6             In the case of the Prosecutor versus Germain Katanga and Mathieu 

 7             Ngudjolo Chui 

 8             Trial Hearing 

 9             Tuesday, 23 February 2010. 

10             The hearing starts at 9.34 a.m. 

11             (Closed session) 

12             (Expunged) 

13             (Expunged) 

14             (Expunged) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Open session at 9.36 a.m.) 

25             COURT OFFICER:  (Interpretation)  We are in open session,
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 1     Mr. President. 

 2             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 3     Court Officer. 

 4             Good morning, Mr. Witness.  Before allowing Professor Fofe to 

 5     proceed, the Chamber would like to come back to a mail that was sent to 

 6     us by the Defence team of Mathieu Ngudjolo at 5.54 p.m.  Our hearings 

 7     frequently end suddenly because of the timing imposed upon us, and it is 

 8     not possible to extend for 10 or 15 minutes, except in exceptional cases. 

 9     And even that has to be planned.  That sudden interruption is sometimes 

10     difficult for the parties who are in full swing during the hearings, so 

11     the Ngudjolo team sent a mail to all the parties to be able to continue 

12     its submissions.  And if you will recall, those submissions concerned the 

13     authenticity of the documents presented by Professor Fofe. 

14             It is clear that we cannot extend hearings because of requests to 

15     continue arguments.  So I would like to recall or remind you that if 

16     hearings come to an end and you still have submissions to end, you have 

17     to wait for the next hearing, ask for leave to speak at the very 

18     beginning of the hearing, and if leave is granted and you feel that that 

19     argument is important you will be allowed to take the floor or a ruling 

20     will be taken on that matter.  So we would like to remind you of this, 

21     given that we have to come back to this in the future.  So extension of 

22     submissions cannot be done by mail.  This can only be done after leave is 

23     sought in open Court. 

24             So that said, our hearing will proceed as follows. 

25             (Trial Chamber confers)
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  I was being a bit fast. 

 2     So our hearing will be organised as follows.  Professor Fofe will begin 

 3     in order to conclude his cross-examination, and then the Prosecutor will 

 4     take over for his re-direct.  And the Chamber refers back to paragraphs 

 5     77 and 78 of its decision of the 1st of December, 2009, relating to 

 6     Rule 140, specifying the conditions under which the re-examination should 

 7     take place.  It is at the end of the re-examination that the Chamber will 

 8     rule on the references to be given to the four documents relating to the 

 9     education of Witness 250 which were produced yesterday by Professor Fofe. 

10     So it is after the re-examination that we will decide whether to maintain 

11     provisionally the MFI references or replace them with EVD references. 

12     And then the floor will be given to the Defence teams for their final 

13     questions pursuant to paragraphs 79 to 101 (as interpreted) relating to 

14     our decision 140 of the 1st of December, 2009. 

15             Professor Fofe, you have the floor. 

16             MR. FOFE:  (Interpretation)   Much obliged, Mr. President. 

17             Mr. President, your Honours, good morning. 

18             THE WITNESS:  WITNESS P-0250 (Resumed) 

19             (Witness answered through interpreter) 

20             Questioned by Mr. Fofe: (Continued) 

21        Q.   (Interpretation) Good morning, Mr. Witness. 

22        A.   Good morning. 

23        Q.   Mr. Witness, we are going to continue with a few questions, that 

24     is continuing from the time at which we broke yesterday.  Witness, you 

25     (Expunged) you were never 
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 1     a soldier.  Do you stand by your testimony that you were a combatant from 

 2     2002 to 2003? 

 3        A.   Let me say that I was a combatant right up to the time at which I 

 4     was demobilised. 

 5        Q.   Now, coming back to the specific period to which I am referring 

 6     to, during the period from 2002 to 2003 you are maintaining your 

 7     statement that you were a combatant during that period; is that so? 

 8        A.   Since there was no indication that I was a combatant, at that 

 9     time people were being sought and the only confirmation that I can give 

10     you is that I stopped being a combatant after I was demobilised. 

11        Q.   I would like some clarification in light of the follow-up 

12     questions that I want to put to you.  (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     is that so? 

19        A.   Yes, that is correct. 

20        Q.   Witness, can you tell the honourable Judges how you split your 

21     time between your studies and your activities as a combatant? 

22        A.   We did not have anywhere to go.  At that time I was in the 

23     Walendu-Bindi collectivite, and that was when one had the possibility to 

24     study.  There were children from the village who were there and there 

25     were teachers, educators, and so on and so forth.  It was possible to 
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 1     study. 

 2        Q.   Are we therefore to understand that during that period from 2002 

 3     to 2003 you were in the collectivite of the Walendu-Bindi while pursuing 

 4     your studies? 

 5        A.   Yes, I was in that collectivite, and I was studying at the same 

 6     time. 

 7        Q.   Witness, in order for the honourable Judges to understand you 

 8     properly, what were your activities as a combatant during that period 

 9     from 2002 to 2003? 

10        (Expunged) 

11        (Expunged) 

12        (Expunged) 

13        (Expunged) 

14        (Expunged) 

15        (Expunged) 

16        (Expunged) 

17        (Expunged) 

18        A.   I can mention Professor Maguru, Simone Dilo, there was President 

19     Jacques, there was Martin Banga, and many other people including Kaswala. 

20        Q.   I do not know whether all the names are in the transcript. 

21     Professor Baguru, Martin Banga -- 

22        A.   Professor Maguru. 

23        Q.   Okay.  Professor Maguru.  Then Martin Banga. 

24        A.   Martin Banga, Simone Diro. 

25        Q.   Mr. Witness, very briefly, we are not going to dwell too long on 
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 1     that.  Can you tell us who was Professor Maguru, very briefly please? 

 2        A.   This was at the time when the Congolese central government no 

 3     longer existed in that area.  The war-displaced persons there assembled 

 4     to decide what to do to put an end with this problem with the 

 5     war-displaced persons.  Let me add that he was an authority who had 

 6     worked in the collectivite. 

 7        Q.   Witness, we would like to move expeditiously, so as to conclude 

 8     our cross-examination.  I am putting it to you, Mr. Witness, that you 

 9     never took part in the attack on Bogoro on the 24th of February, 2003; 

10     isn't that so? 

11        A.   I went to the battle in Bogoro.  I don't know what you mean by 

12     "participate" or whatever, but I went to the fighting in Bogoro. 

13        Q.   I have just given you an indication there, but do you remember 

14     the date of the fighting in Bogoro in which you took part? 

15        A.   I cannot give you the date because I've just given it to you a 

16     short while ago. 

17        Q.   And since you just mentioned the date a short while ago, can you 

18     repeat it? 

19        A.   I have forgotten that date, but it was on the 24th. 

20             MR. FOFE:  (Interpretation)   Just one moment, Mr. President. 

21             Mr. President, we would like to quickly refer to document 

22     MFI-D03-00008. 

23             PRESIDING JUDGE COTTE:  (Interpretation)  Madam Court Officer, is 

24     this a document that can be projected on the screen?  Yes? 

25             COURT OFFICER:  (Interpretation)  Mr. Fofe, just to confirm, this 
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 1     document is confidential? 

 2             MR. FOFE:  (Interpretation)   Absolutely, Madam Court Officer. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor. 

 4             MR. MACDONALD:  (Interpretation)  Would it be possible to present 

 5     the witness with the originals because it is more difficult to see it on 

 6     the screen. 

 7             PRESIDING JUDGE COTTE:  (Interpretation)  Do you have the 

 8     original, Mr. Fofe? 

 9             MR. FOFE:  (Interpretation)   Mr. President, you have the 

10     original, but I have a relatively clear copy here in order to go quickly. 

11             PRESIDING JUDGE COTTE:  (Interpretation)  I will give the 

12     originals to the Court Officer, who will identify the relevant document 

13     so as to present it to the witness. 

14             COURT OFFICER:  (Interpretation)  In order to see this document 

15     press on the PC 1 document next to your computer.  Or rather, the PC 1 

16     button. 

17             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Fofe, can you tell 

18     us the date of that document, that is, the date of the report card whose 

19     original has been given to the witness? 

20             MR. FOFE:  (Interpretation)   Mr. President, at the top of that 

21     report card, on the right you will see school year 2002/2003.  Top 

22     right-hand corner. 

23             PRESIDING JUDGE COTTE:  (Interpretation)  Perfect.  Thank you 

24     very much. 

25             MR. FOFE:  (Interpretation) 
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 1        Q.   Mr. Witness, you have in front of you the report card that you 

 2     recognised yesterday and it is your report card for the third year 

 3     science stream, school year 2002/2003.  You have the original, and if you 

 4     look at the report card -- 

 5             MR. MACDONALD:  (Interpretation)  Mr. President, I'm sorry to 

 6     interrupt.  This concerns the open or closed session.  You will remember 

 7     yesterday Mr. Fofe suggested a closed session for these type of 

 8     questions, and I simply wanted to draw the attention of the Chamber to 

 9     this issue, so as to avoid asking for redaction as was done before. 

10             MR. FOFE:  (Interpretation)   Mr. President, the document remains 

11     confidential.  This means that the public will not be able to see it.  We 

12     are going to ask questions that will not lead to the identification of 

13     the witness. 

14             PRESIDING JUDGE COTTE:  (Interpretation)  Perfect.  Thank you, 

15     Mr. Fofe, but it was good to verify. 

16             MR. MACDONALD:  (Interpretation)  Mention is made of the 

17     location, the location of the school, and so on. 

18             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor, I think 

19     Professor Fofe was put on alert by your intervention which was justified. 

20     So he will make sure that he does not ask questions that lead to 

21     identification. 

22             So, Professor Fofe, be cautious. 

23             MR. FOFE:  (Interpretation)   Thank you, your Honour.  We are 

24     very much aware of that. 

25        Q.   Witness, now, if you look at this report card, and you know the 
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 1     school year in the DRC is divided into four periods.  The first period, 

 2     the second period, the third period, and then the fourth period.  And I 

 3     think you can see on this report card that you were a regular student. 

 4     You were there for all the periods.  How can you explain to us while you 

 5     were a regular student you were also taking part in the fighting in 

 6     Bogoro?  How can you explain that? 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged), is that not so? 

15        A.   During the 2002/2003 school year there was the war in Bogoro. 

16     During the 2002/2004 school year -- 2003/2004. 

17             THE INTERPRETER:  Correction from the English interpreter. 

18             MR. FOFE:  (Interpretation) 

19        Q.   Now, if we are to understand properly, the fighting in Bogoro 

20     which you took part in occurred during the 2003/2004 school year -- 

21             MR. MACDONALD:  (Interpretation)  I object.  I object. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Yes, Mr. Prosecutor? 

23     We are listening. 

24             MR. MACDONALD:  (Interpretation)  I think you need to review the 

25     answer at line 14.  I don't want to repeat the information, but the 
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 1     witness replied and I would say that according to the French transcript 

 2     my colleague is changing the witness's answers in asking his questions. 

 3             Now, during the school year, and then he gave an answer, and then 

 4     after that -- the answer was not complete.  And then my colleague said, 

 5     "I put it to you," and then he changed the content of the witness's 

 6     answer.  If you wish, we could ask the witness to leave the courtroom so 

 7     we can deal with this matter, your Honour. 

 8             JUDGE DIARRA:  (Interpretation)  Your Honour, I think we should 

 9     go back into closed session and deal with this, so we can -- deal with 

10     this. 

11             PRESIDING JUDGE COTTE:  (Interpretation)  We'll go into private 

12     session because I think I've already signed a second request for 

13     redaction, and all the same there is a possible risk of revealing the 

14     identity.  That's the first thing. 

15             As for the Prosecutor's objection, I have right here in front of 

16     me the answer on the screen as it is shown in the French transcript, the 

17     French transcript, and this answer we can all see on the screen.  And I 

18     would like to ask you all to read it.  I will not read it out aloud, but 

19     it is on two lines.  So please read the answer. 

20             THE WITNESS:  (Interpretation)  I have to tell you that the war 

21     that -- in which Bogoro fell was in 2005. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  To get back to the 

23     objection from the Prosecutor, please read the answer that the witness 

24     gave to the question asked by Professor Fofe, and it ended in the words 

25     (Expunged) isn't that so?"
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 1             Witness answered by saying - and this is the French 

 2     transcript - we have a two-line answer.  After that Professor Fofe asked 

 3     another question.  He said: 

 4             "Now, if we understand each other properly this fighting in 

 5     Bogoro that you took part in took place in the 2003/2004 school year," 

 6     and that is when the Prosecutor made his objection.  So I think that if 

 7     we read the French transcript matters are clear and the Chamber cannot 

 8     challenge the question that was then asked by Professor Fofe. 

 9             So I think it would be prudent to resume.  The witness just 

10     spontaneously made a point, and this may lead to a change to the 

11     questioning.  Now, I believe we are in private session now, Madam 

12     Court Officer. 

13             (Private session at 10.08 a.m.) 

14             (Expunged) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged) 
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 1             (Expunged) 

 2             (Expunged) 

 3             (Expunged) 

 4             (Expunged) 

 5             (Expunged) 

 6             (Expunged) 

 7             (Expunged) 

 8             (Expunged) 

 9             (Open session at 10.11 a.m.) 

10             COURT OFFICER:  (Interpretation)  We are in open session, your 

11     Honour. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

13             Professor Fofe, please proceed. 

14             MR. FOFE:  (Interpretation)   Thank you very much, your Honour. 

15     Your Honour, members of the Bench, this concludes our cross-examination 

16     of this witness, Witness 250. 

17        Q.   Mr. Witness, thank you for being so patient and for testifying. 

18     Thank you very much, and we wish you a safe journey back home. 

19        A.   Thank you. 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor, it is 

21     now your turn to address the Court and proceed with your re-direct. 

22             Mr. Witness, the Prosecutor now has an opportunity to ask 

23     questions of you again having to do with points that may have been 

24     touched upon by the two Defence teams during their cross-examination.  So 

25     you -- your task is to reply, and once again I repeat speak loudly,
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 1     slowly, and speak into the microphone so that proceedings can run quickly 

 2     and smoothly. 

 3             Mr. Prosecutor. 

 4             MR. MACDONALD:  (Interpretation)  Thank you, your Honour. 

 5             Further questioned by Mr. MacDonald: 

 6        Q.   (Interpretation)  Witness, I realise that you have been 

 7     testifying for several days now.  You've been here before the Court for 

 8     several days, and my questions - and as the Presiding Judge just pointed 

 9     out - my questions will stem from -- or rather, relate to the matters 

10     raised in the questions from the Defence and the answers that you 

11     provided.  Those are the topics that I will be dealing with during my 

12     questioning, and we will just be dealing with a number of specific 

13     points.  And I am hoping that I will be able to conclude my questioning 

14     within 45 minutes, just before the break, actually. 

15             MR. MACDONALD:  (Interpretation)  With leave, Court Officer, I 

16     would like to call a photograph that was shown by Mr. Hooper, and that is 

17     MFI-D02-00005.  And this is a public document that can be shown to the 

18     public. 

19             COURT OFFICER:  (Interpretation)  You may view this photograph by 

20     pressing the PC 1 button beside your computer. 

21             MR. MACDONALD:  (Interpretation)  Very well. 

22        Q.   Witness, can you see this photograph that is in front of you? 

23        A.   Yes, I can see the photograph. 

24        Q.   Very well.  My question - and I make reference just to give 

25     everyone some context - I'm referring to the question and the answer 
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 1     relating to this photograph when Mr. Hooper cross-examined you.  And I'm 

 2     referring to transcript 100 of the 11th of February, 2010, page 72, line 

 3     13, and I will read out the question asked by Mr. Hooper. 

 4             "Are these houses typical of the region or not?"  So we were 

 5     speaking of the Zumbe region.  And the answer that you gave was as 

 6     follows: 

 7             "People build and rebuild." 

 8             And then the Presiding Judge spoke and unfortunately the 

 9     translation had not heard all your answer.  And then you added in a 

10     further reply, you said this: 

11             "People left these houses to attack other people at another 

12     place." 

13             So my question is as follows:  Now, in your earlier testimony you 

14     already used the expression manyata or minyata.  Are these the kinds of 

15     dwellings that we see on the screen here, these manyata? 

16        A.   A manyata is as if you cut this term -- they were buildings 

17     occupied by the soldiers, for example, the Ugandans and the other 

18     soldiers.  But here, these are little houses that were occupied by 

19     members of the population.  They were burnt down during the war.  These 

20     houses all have a story.  Some people were burnt in these houses and many 

21     people know what happened regarding these houses. 

22        Q.   I see.  Now, another topic that I'd like to touch upon, and I'd 

23     like to go back to a question that was asked by the Presiding Judge on 

24     the 10th of February, 2010.  And we can find the question and your answer 

25     on transcript 99 at the bottom of the page, line -- page 71, line 25, and 
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 1     then on to the next page, page 72 of the same transcript.  And I will 

 2     read starting at line 4.  And I will read your previous testimony -- 

 3             MR. HOOPER:  Can you just go sufficiently slowly for us to find 

 4     the transcript.  Thank you very much. 

 5             MR. MACDONALD:  (Interpretation)  Certainly.  I realise that this 

 6     is a difficult exercise since I experienced it myself earlier.  So it is 

 7     transcript 99, pages 77, line 25, and in particular from page 72, line 

 8     4 -- 

 9             MR. HOOPER:  (Previous translation continues)... of course. 

10     Pardon. 

11             MR. MACDONALD:  (Interpretation)  Yes. 

12             MR. HOOPER:  Then please start.  I'll find it in the English. 

13     Thank you. 

14             MR. MACDONALD:  (Interpretation) 

15        Q.   I will read out the question from the Presiding Judge starting at 

16     line 4. 

17             "During the preparation for the fighting in which you took part, 

18     the -- did the military staff give you instructions on how to treat 

19     non-combatants that you might find along the way or in the houses?  Did 

20     the military staff or military headquarters give instructions to soldiers 

21     like you on how to treat non-combatants that you might come across along 

22     your way or that you might find in the houses?" 

23             End of question. 

24             And your answer to this question, line 10: 

25             "Other than the fighting in Bogoro and Tchomia as well as the 
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 1     fighting in Mandro, there was no other fighting really to speak of." 

 2             And then you finished your answer, but I will stop at this 

 3     particular point because you mentioned "other than the fighting in 

 4     Bogoro, Tchomia, and the fighting in Mandro, there was no other fighting 

 5     really to speak of." 

 6             Tchomia.  What do you know about the attack on Tchomia? 

 7        A.   I said that there was no other fighting.  There was no other 

 8     combatants left one place to go attack another place.  At one particular 

 9     point between Kasenyi and Tchomia there was a place that was attacked, a 

10     camp that was burnt down.  And so that -- those were attacks that 

11     occurred from time to time against one particular place, but with regard 

12     to Tchomia I would like to ask you to repeat your question. 

13        Q.   In light of the reply that you gave, Witness, you were saying 

14     that other than the fighting in Bogoro, Tchomia, and Mandro, there was no 

15     other fighting or no other attacks, that is, according to the reply that 

16     you gave in answering a question from the Chamber.  You said: 

17             "Other than the fighting in Bogoro, Tchomia, and Mandro, there 

18     was no other fighting to speak of." 

19             You were the person who said that.  You spoke of Tchomia, and you 

20     said earlier that you had taken part in the fighting in Bogoro.  You also 

21     mentioned and you testified regarding Mandro, and now I'd like to ask you 

22     of Tchomia.  My question is:  Did you take part in fighting in Tchomia? 

23        A.   Personally, I did not go to Tchomia; rather, I took part in 

24     fighting that occurred between Tchomia and Kasenyi.  That was at the time 

25     when the APC fled.  We left with as far as Zumbe.  And they wanted to get 
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 1     their goods back.  Tchomia was attacked when I was part of a group that 

 2     was going -- rather, that went to Aveba. 

 3        Q.   You just mentioned that as you were travelling towards 

 4     Aveba - and you make reference -- 

 5             MR. HOOPER:  That's certainly not what it was translated as in 

 6     the English, and I hope my friend isn't going to return to his bad habits 

 7     of perhaps giving his own slant to evidence he's heard and posing a 

 8     subsequent question. 

 9             MR. MACDONALD:  (Interpretation)  If I could respond. 

10             PRESIDING JUDGE COTTE:  (Interpretation)  You may respond.  Now, 

11     I just have the French transcript here, but do respond, Mr. MacDonald. 

12             MR. MACDONALD:  (Interpretation)  As for the transcript, well, 

13     this is quite so.  I objected to some questions from my learned friend 

14     and I'm sure they'll return the favour, but I'm making reference to line 

15     22. 

16             "Tchomia was attacked when I was part of a group that was 

17     travelling -- rather, that went to Aveba." 

18             So I asked a question, namely: 

19             "You just mentioned that as you were travelling towards Aveba" 

20     and then you made reference -- and this was my question at the time -- 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Please finish your 

22     question which seems to resolve around the word "Aveba." 

23             MR. MACDONALD:  (Interpretation) 

24        Q.   Witness, now, we will not go back to the description of your trip 

25     to Aveba with Colonel Boba Boba, but am I to understand -- have I 
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 1     correctly understood your previous reply.  When you were going with Boba 

 2     Boba to Aveba, during that time -- 

 3             MR. HOOPER:  (Previous translation continues) ... improper 

 4     question.  You see, my friend is in a position, mainly because he's now 

 5     in re-examination, of posing leading questions, and he's sought -- I'm 

 6     sure he's not doing it deliberately, it's just that the words have gone 

 7     into his head, he's formed a view of what they mean, and he's feeding 

 8     this back to the witness.  We don't know what the witness meant.  All the 

 9     witness has said is that there was an occasion, now, he tells us, when he 

10     went to Aveba - we don't know when that was - in a group, when's fighting 

11     between Tchomia and Kasenyi.  We know from the map where Tchomia is. 

12             MR. MACDONALD:  (Interpretation)  I can rephrase. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Yes, rephrase.  Don't 

14     bring Colonel Boba Boba into this.  Now, the witness was replying.  He 

15     was speaking of going to Aveba, then you were basing a question on that. 

16     But do that base a question on a reply from the witness.  You may have 

17     been going a little bit too far.  Please proceed. 

18             MR. MACDONALD:  (Interpretation) 

19        Q.   Witness, I will read out your reply.  Your reply a few moments 

20     ago starting at line 22, page 18. 

21             "Tchomia was attacked when I was part of a group that was 

22     travelling -- or rather, that travelled to Aveba." 

23             What do you mean by that?  You refer to Tchomia during a trip to 

24     Aveba.  What do you mean by that? 

25        A.   I must tell you that I know that Tchomia was attacked, but I 
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 1     wasn't present when Tchomia was attacked because I was travelling by way 

 2     of Aveba.  But some people stayed at the military headquarters and so 

 3     they went to launch that attack on Tchomia. 

 4        Q.   Witness, I would like to use a time-line that was established and 

 5     agreed to by the parties.  There was the fall of Bunia at the hands of 

 6     the UPC on the date of August -- in August 2002.  There was an attack on 

 7     Nyankunde on the 5th of September, 2002, and you made reference to the 

 8     fact that you travelled with Commander Boba Boba toward Aveba.  And we 

 9     filed a letter dated 4 January 2003.  You then said that upon your return 

10     there was an attack on Bogoro, and then you spoke of an attack on Mandro. 

11     And we know that that attack was on the 4th of March, 2003.  And finally, 

12     there was the incident when the UPC attacked the UPDF at Dele, and then 

13     there was fighting in the neighbourhood that you mentioned in Bunia, and 

14     we know that these incidents occurred on the 5th and the 6th of March, 

15     2003.  I'm going too quickly and I apologise. 

16             My question is as follows:  This attack on Tchomia, in relation 

17     to the attack by the UPC on the UPDF, and the attack -- the incidents of 

18     Bunia on the 5th/6th of March 2003.  Are you able to tell us whether that 

19     was before or after? 

20        A.   Where it concerns the dates, I have to admit that it causes me a 

21     headache to have precise dates with regards to the fighting which took 

22     place.  Perhaps people from Radio Okapi or MONUC or journalists who are 

23     able to give precisions with regards to the dates.  I am not able to give 

24     a general description of the different dates.  That's a problem for me. 

25        Q.   Very well.  Your answer is noted, but I use this time-line not to 
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 1     give you a headache with regards to the dates, but to indicate a 

 2     chronology to you which everybody knows.  And I refer to the incident 

 3     when the UPDF, you had the attack on Bogoro, Mandro, and then the 

 4     incident with the UPDF in Dele, Bunia.  My question is as follows, not on 

 5     the subject of the date but Tchomia which you indicated just now.  Are 

 6     you able to indicate to us if it was before this series of attacks, 

 7     Bogoro-Mandro-Bogoro, or is it after if we situate Tchomia with regards 

 8     to these three incidents -- 

 9             MR. HOOPER:  You know, my friend is trying to make the shoe fit 

10     the foot, but the witness has given us an answer.  He's told us it's when 

11     he was on his way to Aveba.  So we can see -- we can contextualise what 

12     he's saying.  My friend is now trying to go about in another way.  This 

13     against a backdrop of a witness who claims that he can't make head or 

14     tail of dates and they give him headaches. 

15             MR. MACDONALD:  (Interpretation)  Your Honour, I would like to 

16     answer in the following way.  The witness himself indicates that he's not 

17     good with dates, so the dates can be (as interpreted) used as a point of 

18     reference.  I think also the Chamber will appreciate the quality of his 

19     answers with regards to all dates that one might suggest, but one thing 

20     is clear:  This is a series of incidents which he described in his 

21     examination-in-chief and quite independently of that the colleague 

22     objected that in any way whatsoever that I be leading.  At this current 

23     time, I am trying to establish with the witness when he refers to this 

24     incident or this attack in Tchomia, I would like to know if this incident 

25     took place before or after the series of attacks which have just been 
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 1     described.  Here -- this is a question -- here I'm no longer talking 

 2     about the trip to Aveba. 

 3             So, your Honour, this issue, I would submit to you, is leading -- 

 4     this question is not leading.  It is legitimate and able to understand it 

 5     well because my colleague has previously objected that there be any link 

 6     of any kind of association.  So there is a time-line which is before this 

 7     Chamber.  There are dates that have been permitted.  It's not a secret 

 8     for anybody.  So these are facts that are uncontested.  These dates, 

 9     these incidents.  I don't see why we would be prevented from using 

10     another means to establish time-line with a person who himself recognises 

11     that he has difficulties with dates.  He doesn't remember the dates. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Witness, you replied to 

13     this question, and Prosecutor go on to other questions. 

14             Witness, answer the question which was asked of you, and I hope 

15     you can still remember it.  If not, I will remind you of it. 

16             "My question is as follows, not with regards to the dates, but 

17     Tchomia which you indicated just now.  Are you able to indicate to us if 

18     it is before this series of attacks, Bogoro-Mandro-Bunia, or if it is 

19     after if we situate Bunia with regards to these three incidents?" 

20             That will help you to remember the question that was asked of 

21     you.  You give us an answer, your answer to it, and the Prosecutor will 

22     then move on to other questions. 

23             THE WITNESS:  (Interpretation)  At that time, the UPC was divided 

24     with PUSIC and they started to fight between themselves.  Where it 

25     concerns leaving the territory of Walendu-Tatsi and going to fight -- 
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 1             THE INTERPRETER:  The Swahili interpreter has just pointed out 

 2     that the witness is speaking very fast. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  Please speak slowly so 

 4     the interpreters can follow you and so we can understand it afterwards. 

 5     Thank you. 

 6             THE WITNESS:  (Interpretation)  We fought in Tchomia after 

 7     Bogoro. 

 8             MR. MACDONALD:  (Interpretation)  I'm now going to proceed with 

 9     other questions. 

10        Q.   In your testimony of the 15th of February, 2010 - I'm referring 

11     to the French version of the transcript 102, page 23, and line 13 and 14 

12     of it, page 23, lines 13 and 14, transcript 102 - questions which were 

13     asked by Counsel Hooper and that at a certain time you indicated or you 

14     used the following expression: 

15             "As is often said, war booty does not have an owner." 

16             Witness, what is that war booty? 

17        A.   When I used this expression, it was when the APC forces arrived 

18     there was the famine.  And there was no food, so -- and that's why we 

19     went between Tchomia and Kasenyi.  And we fought and we took cows and we 

20     came back with these cows which we ate. 

21        Q.   Within the framework of the attacks, in the attack on Bogoro, was 

22     there booty? 

23        A.   In Bogoro there was -- if there was booty, I'm not sure about 

24     that.  That wasn't seen.  Afterwards nobody had booty which they could 

25     have pillaged from that area.  In Bogoro there were only trees that were 
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 1     left.  There was nothing, nothing, to pillage.  Everything had been 

 2     burnt.  There were only the bricks in the houses that had been built in 

 3     Bogoro that were left. 

 4        Q.   Very well.  I'm going to change subjects completely and go back 

 5     to the issue of the so-called phony or telephone transmitter, radio 

 6     transmitter.  I'm going to read the questions and answers in this regard, 

 7     still referring to the French version of transcript number 104 of the 

 8     18th of February, 2010, and here it's Professor Fofe who was asking 

 9     questions to you.  You will certainly remember.  Page 58 for everyone 

10     from line 16, and there was a radio telephone which functioned by solar 

11     power or by battery.  There was a question and on line 19 you give the 

12     following answer. 

13             "If it's not a radio transmitter which comes from Tchekele, then 

14     it should be the time when the APC forces were present when the APC 

15     forces arrived.  It was at that time that I heard about people talk about 

16     the so-called phony or radio transmitter. 

17             "So bearing in mind the issue of whether this was -- or when this 

18     was operational.  I said, Yes.  When we travelled, we already had a radio 

19     transmitter.  Boba Boba was also using this radio transmitter.  If I'm 

20     not wrong, that should have been the period when the APC forces were 

21     there, but I had confirmation.  Yes, there was a radio transmitter, but 

22     when did it start functioning?  It's perhaps when Boba Boba travelled. 

23     And at a certain time there was a time when we had to make calls, 

24     Tchekele Kagaba, Tchekele Kagaba, Kagaba Tchekele, Kagaba Lakpa, Lakpa 

25     Zumbe." 
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 1             When you refer to the fact that Boba Boba -- Boba Boba was 

 2     already speaking using this radio transmitter, was it perhaps because he 

 3     was travelling.  What do you want to mean by that on the subject of the 

 4     radio transmitter and Boba Boba? 

 5        A.   What I mean by that is as follows.  When we left we left a radio 

 6     transmitter in Zumbe, and when we arrived in Lakpa you had to go back to 

 7     listen to what was happening in Bunia.  So Tchekele had to call Lakpa, 

 8     Lakpa then had to call Zumbe, and we noted that this was an useless work 

 9     because in the convoy that we were in -- 

10             THE INTERPRETER:  And the interpreter again says that the witness 

11     is too fast. 

12             MR. MACDONALD:  (Interpretation) 

13        Q.   Just to complete your answer.  You mentioned, according to the 

14     transcript, we noted that this was a useless work.  We noted that in the 

15     convoy that we were travelling in, and after that unfortunately we are 

16     missing the end of your answer. 

17        A.   The radio transmitter that we had left before leaving meant that 

18     we had to go back to communicate with this radio transmitter because it 

19     wasn't working -- well, it was useless to do this work.  A radio 

20     transmitter was given to us in Tchekele, we used it, and we managed to 

21     speak with it through Tchekele or in Aveba. 

22             MR. MACDONALD:  (Interpretation)  At this moment, your Honour, 

23     for my next question we have to go into private session, if we may. 

24             PRESIDING JUDGE COTTE:  (Interpretation)  Court Officer, please 

25     can you take us into private session.
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 1             (Private session at 10.45 a.m.) 

 2             (Expunged) 

 3             (Expunged) 

 4             (Expunged) 

 5             (Expunged) 

 6             (Expunged) 

 7             (Expunged) 

 8             (Expunged) 

 9             (Expunged) 

10             (Expunged) 

11             (Expunged) 

12             (Expunged) 

13             (Expunged) 

14             (Expunged) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16             (Closed session at 10.56 a.m.) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged) 
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 1             (Open session at 10.57 a.m.) 

 2             COURT OFFICER:  (Interpretation)  We are now in open session, 

 3     your Honour. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 5     Court Officer. 

 6             The session is now adjourned until 11.30. 

 7             Recess taken at 10.57 a.m. 

 8             On resuming at 11.33 a.m. 

 9             (Closed session) 

10             (Expunged) 

11             (Expunged) 

12             (Expunged) 

13             (Expunged) 

14             (Expunged) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged)
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 1     (Expunged) 

 2     (Expunged) 

 3             (Private session at 11.35 a.m.) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1             (Expunged) 

 2             (Open session at 12.59 a.m.) 

 3             COURT OFFICER:  (Interpretation)  We are now in open session, 

 4     your Honour. 

 5             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 6     Court Officer. 

 7             So, Prosecutor, I would briefly reiterate my question.  The 

 8     witness who is going to follow Witness 250 is present in the Court.  I 

 9     would like to know if it is useful to ask him to remain here this 

10     afternoon or if it -- we can envisage having a half an hour with him, for 

11     example.  Everything depends on the time that you still need for your 

12     cross-examination -- your additional cross-examination.  Also the Defence 

13     team will need time as well for their ultimate -- for their final points. 

14     So approximately how much time do you need?  Do you have an idea of that? 

15             MR. MACDONALD:  (Interpretation)  The Prosecution has finished 

16     its questions and we've heard the last answers of the witness.  So 

17     perhaps it should be quite short.  It's more that you should ask my 

18     colleagues such a question, but whatever the case I think it's preferable 

19     to start the witness.  Even if we start -- finish 250 today, it would be 

20     preferable to start with the next witness tomorrow because I can see that 

21     my colleagues are nodding because whatever happens, we're going to have 

22     to break, we'll have to change, that's another team of the Office of the 

23     Prosecutor who are going to examine the witness, the logistics, 

24     computers. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much. 

ICC-01/04-01/07-T-106-Red-ENG WT 23-02-2010 58/86 EA T



Procedural Matters (Open Session)   Page 59 
 
 

Tuesday, 23 February 2010  Case No. ICC-01/04-01/07 

 1             MR. HOOPER:  I have no questions to ask this witness in 

 2     re-examination, other than perhaps the matters that have arisen right at 

 3     the end, but I don't think that's going to concern me for very long, five 

 4     minutes at the most. 

 5             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you. 

 6             MR. FOFE:  (Interpretation)   Your Honour, if the Prosecutor has 

 7     finished his questions, I hope I've understood that, then we do not have 

 8     other questions to ask this witness.  We don't have other questions to 

 9     ask this witness. 

10             PRESIDING JUDGE COTTE:  (Interpretation)  Please go ahead, 

11     Prosecutor. 

12             MR. MACDONALD:  (Interpretation)  Well, if that's the case, well 

13     I would limit myself to five to ten minutes, then yes it's preferable to 

14     start with Witness 258 (as interpreted), but it's better to finish with a 

15     break between the two so we can have a good break between Witness 250 and 

16     268. 

17             PRESIDING JUDGE COTTE:  (Interpretation)  The Chamber would like 

18     to thank you.  The Prosecutor will finish.  The Defence teams will then 

19     say what they have to say, even if it is brief.  The Chamber will 

20     therefore rule with regards to the issue of the numbers of evidence, or, 

21     rather, the documents which were presented yesterday and which currently 

22     have MFI numbers.  We will have a break and we will start because there 

23     is an important part with the oath, et cetera.  We will start with 

24     Witness 268. 

25             Thank you for your patience in this courtroom because we have
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 1     gone beyond 1.00.  So the Court is now adjourned and we will be back at 

 2     2.30. 

 3             Luncheon recess taken at 1.02 p.m. 

 4             On resuming at 2.32 p.m. 

 5             (Closed session) 

 6             (Expunged) 

 7             (Expunged) 

 8             (Expunged) 

 9             (Expunged) 

10             (Expunged) 

11             (Expunged) 

12             (Expunged) 

13             (Expunged) 

14             (Expunged) 

15             (Expunged) 

16             (Open session at 2.34 p.m.) 

17             COURT OFFICER:  (Interpretation)  We are in open session, 

18     Mr. President. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

20     Court Officer. 

21             The two accused are with us.  The witness is present.  And so, 

22     Mr. Prosecutor, you can proceed with your re-examination. 

23             MR. MACDONALD:  (Interpretation)  Much obliged, Mr. President. 

24        Q.   Mr. Witness, with regard to the identification of Mr. Hooper, are 

25     you quite certain that you saw Mr. Hooper or is it possible that you
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 1     could have mistaken someone else for him?  Maybe another white man? 

 2        A.   It is not possible for me to be mistaken.  This is not the first 

 3     time that I'm working with the International Criminal Court.  In fact, 

 4     when I came to know him, (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7        Q.   Without mentioning the place where you were relocated to because 

 8     we are in open session, can you tell us whether this was before or after 

 9     you were relocated that you saw Mr. Hooper? 

10        A.   This was a long time ago.  I was still in second year, primary 

11     school. 

12        Q.   Very well. 

13             MR. MACDONALD:  (Interpretation)  Thank you, Mr. President. 

14        Q.   And thank you, Mr. Witness, for having patiently answered all the 

15     questions that the Prosecutor, the Chamber, and my learned colleagues of 

16     the Defence put to you.  I know that your testimony has taken many days, 

17     but your contribution and your co-operation were important for this 

18     organisation.  Thank you. 

19             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

20     Mr. Prosecutor. 

21             Witness, the Prosecutor has just concluded his re-examination and 

22     before handing over to the Defence teams for their final observations, 

23     the Chamber would like to rule on the references that should be given to 

24     the four documents produced yesterday by the Defence team of 

25     Mr. Mathieu Ngudjolo.
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 1             The Chamber notes that the Prosecutor once again during his 

 2     re-examination of this morning raised the issue of the school documents 

 3     produced yesterday, the 21st of February, 2010, by the Defence of 

 4     Mathieu Ngudjolo.  The Chamber further notes that the Prosecution asked 

 5     additional questions on this issue to the witness this morning.  However, 

 6     the Prosecution did not come back to the issue whether the authenticity 

 7     or not of those documents can be questioned.  The Prosecution did not 

 8     express the intention of carrying out an expert study to determine the 

 9     authenticity of the documents.  The Chamber also notes that yesterday the 

10     21st of February, when presented with those documents, the witness 

11     recognised that these were his report cards that came from his school 

12     file. 

13             The Defence specified the provenance of these documents and 

14     indicated that they had come (Expunged) 

15     (Expunged).  The Defence also intends to call these witnesses if 

16     the need arises, and this will make it possible for them to indicate the 

17     provenance of those documents or ask them to confirm that they were the 

18     ones in possession of those documents.  It will then also be possible for 

19     the Prosecutor to cross-examine those witnesses at that point.  And so 

20    at this time the Chamber feels that the *following documents should be  

21   given EVD references:  

22    D03-0001-265 and then 266, 267, and lastly 268 (as interpreted). 

23   Mr. Hooper, on behalf of Germain Katanga's Defence team, you can address  

24  the Court now if you wish regarding the testimony of Witness 250. 

25      MR. HOOPER:  Yes, I've no questions to ask.  Can I just make it 
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 1    clear, though, that the first time I ever went to the DRC was in December 

 2     of 2008.  And I would have thought it as plain as the nose on my face 

 3     that this witness is plainly wrong in identifying me as someone that he's 

 4     met before.  The record -- the interpretation record may need to be 

 5     revisited, that is, in respect of what this witness said shortly before 

 6     the luncheon adjournment.  Because my understanding is - and those with 

 7     better ears to hear than mine, and particularly in respect to the 

 8     Swahili - that the witness referred to (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11     (Expunged) 

12     (Expunged) 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged)  So I'm not as distinguished 

18     as I thought and clearly there's someone else walking this planet with 

19     whom this witness can confuse me.  I have no other questions.  Thank you. 

20             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

21     Mr. David Hooper.  The Chamber therefore considers your observation as a 

22     rectification that you wish to make after the statement made by the 

23     witness this morning. 

24             MR. HOOPER:  Yes.  Thank you very much. 

25             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Kilenda or 
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 1     Professor Fofe or both of them. 

 2             MR. FOFE:  (Interpretation)   Thank you very much, Mr. President. 

 3     As we announced before the break the Defence team of Mathieu Ngudjolo has 

 4     no further questions to put to this witness.  We would like to thank the 

 5     witness for all the answers he provided to the questions put to him.  We 

 6     have just one minor request to make to the Chamber, and it relates to the 

 7     need for our team to cross-check the interpretation given to an answer 

 8     from the witness, and that is an application from us to verify that 

 9     interpretation because the accused, Mr. Mathieu Ngudjolo, was following 

10     those answers in Swahili while we were listening to the French.  And 

11     apparently there was an incorrect interpretation of an answer given by 

12     the witness.  And we believe that we can locate that answer between 

13     11.50 a.m. and 12.10.  We quickly went over the transcripts of today's 

14     hearings, and we believe that we are able to compare the answer given by 

15     the witness in Swahili with the translation into French done on page 38, 

16     lines 16 to 22.  That is the transcript of the hearing of today. 

17             So we are asking the Chamber -- just one moment, Mr. President. 

18             (Defence counsel confer) 

19             MR. FOFE:  (Interpretation)   Thank you, Mr. President.  We 

20     needed to agree on this.  And so we are applying to the Chamber for the 

21     original recording in Swahili of the witness's answer between 11.50 a.m. 

22     and 12.10.  Thank you. 

23             PRESIDING JUDGE COTTE:  (Interpretation)  Can you specify to us 

24     the subject on which that answer was at that particular time? 

25   MR. FOFE:  (Interpretation)   Yes, Mr. President.  The witness's answer was  
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 1   in relation to his school documents.  It was in answer to a question put to  

 2   him by the Prosecutor concerning the school documents of the witness. 

 3             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you.  So it is 

 4     page 38 of the transcript; is that correct? 

 5             MR. FOFE:  (Interpretation)   Absolutely, Mr. President. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Madam Court Officer, 

 7     from a technical point of view, is it possible to grant Mr. Fofe's 

 8     application, that is, to have the recording in Swahili and to get the 

 9     interpreters assisting us to compare the French interpretation with the 

10     original answer given by the witness?  And how long will this take to 

11     inform all the participants about the outcome? 

12             (Trial Chamber and Court Officer confer) 

13             PRESIDING JUDGE COTTE:  (Interpretation)  It is of course not 

14     possible to do that immediately, but we do not need the witness because 

15     his answers were recorded.  So as soon as the Registry services are in a 

16     position to tell us when that verification is done, it will be 

17     communicated to everyone and you will get to know about it. 

18             Mr. Witness, as the Prosecutor told you a short while ago and as 

19     the two representatives of the Defence teams told you, your testimony has 

20     now come to an end.  You have been in this Court for many hours and 

21     probably much longer than you had wished, and you told us that quite 

22     frankly.  For its part, the Court would like to thank you for having 

23     accepted to appear before us, for having answered all the questions put 

24     to you.  We fully appreciate the effort that you had to make to travel 

25     for such a long distance and to stay here so far away from your home.
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 1     And it is for that reason that the Chamber thanks you.  We are also aware 

 2     of the singular experience that you have just gone through, a young man 

 3     after having going -- after having gone through many other experiences. 

 4     So you have experienced the functioning of the International Criminal 

 5     Court which is concerned with what happened in your country. 

 6             So, Mr. Witness, you can now take leave of the courtroom.  Thank 

 7     you, Judge Diarra.  We will of course go into closed session.  I had just 

 8     been speaking at length there, but we have to come back to reality. 

 9             Mr. Prosecutor, take the floor, but the Defence can come back at 

10     the end. 

11             MR. MACDONALD:  (Interpretation)  We are going to go into closed 

12     session, but we have to go in there to change the team. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  But before that we have 

14     to render an oral decision and provide certain specifications to 

15     Mr. Luvengika, but before that we are going into closed session, before 

16     the witness goes out, and that will happen after the accused persons 

17     would have left the courtroom. 

18             (The accused withdrew) 

19             (Closed session at 2.53 a.m.) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged)
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 1             (Expunged) 

 2             (Expunged) 

 3             (Expunged) 

 4             (Expunged) 

 5             (Expunged) 

 6             (Expunged) 

 7             (Open session at 2.54 p.m.) 

 8             COURT OFFICER:  (Interpretation)  We are in open session. 

 9             MR. MACDONALD:  (Interpretation)  We should not forget the 

10     accused. 

11             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Prosecutor. 

12             The accused should be brought in, and after the decision and some 

13     clarification we are going to suspend. 

14             MR. MACDONALD:  (Interpretation)  At the end of your decision, I 

15     would like to have one moment to address the Chamber, please. 

16             (The accused entered court) 

17             PRESIDING JUDGE COTTE:  (Interpretation)  Professor Fofe, you can 

18     address the Court. 

19             MR. FOFE:  (Interpretation)   Thank you very much, Mr. President. 

20     In implementation of your decision handed down a short while ago, we 

21     would like the documents to be given EVD reference numbers. 

22             PRESIDING JUDGE COTTE:  (Interpretation)  Yes, indeed. 

23             Madam Court Officer, EVD numbers should be assigned to those four 

24     documents, and you will also need to ask Mathieu Ngudjolo's Defence team 

25     to hand over the originals to you for conservation by the Registry.  You
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 1     have the floor, Madam Court Officer. 

 2             COURT OFFICER:  (Interpretation)  Thank you, Mr. President. 

 3     Document DRC-D03-0001-0265 will be EVD-D03-00006.  Document 

 4     DRC-D03-0001-0266 will bear the number EVD-D03-00007.  Document 

 5     DRC-D03-0001-0267 will bear the number EVD-D03-00008.  And lastly, 

 6     document DRC-D03-0001-0268 will bear the number EVD-D03-00009. 

 7             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Prosecutor. 

 8             MR. MACDONALD:  (Interpretation)  I do understand that my learned 

 9     colleague has the originals.  I think they should be tendered immediately 

10     into evidence.  Mr. President, I thought they were with the Chamber, but 

11     they were given to them.  I believe that this habit has to end, that is, 

12     documents being taken around the corridors, whereas they should be with 

13     the Registry. 

14             And a comment that I need to make now, Mr. President.  The 

15     Prosecution was not aware that we had to re-raise the issue on 

16     authenticity, especially since the witness said today that they did not 

17     ask -- that he did not ask for the documents, and particularly since 

18     their house was burnt down.  So the Prosecution would like to point out 

19     that we still intend to carry out an expert study or to request an expert 

20     study using the original documents presented in due course. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Prosecutor. 

22     Regarding the custody of the originals, in this instant case the copies 

23     were handed over to the Chamber to be able to confirm that these were 

24     indeed copies of the original and we started deliberating yesterday to 

25     determine what references should be given to the documents.  The
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 1     documents were with the Chamber this morning at the beginning of the 

 2     hearing, they were then handed over to the Court Officer, who in turn 

 3     felt that they should be handed over to the Defence in accordance with 

 4     the Rules.  Clearly in future we will ensure that the documents are 

 5     disclosed earlier.  Of course, we will make sure that they are not taken 

 6     all over the place, as you have mentioned. 

 7             Now, regarding the reference numbers.  At the beginning of the 

 8     hearing this morning, I clearly indicated to the Chamber that the hearing 

 9     would begin -- that at the end of the cross-examination of Mr. Fofe you 

10     will conduct your re-examination, after which we would hand down the 

11     ruling on the references to be given to these documents.  We thought that 

12     we should extend our deliberation right up to the end of your 

13     re-examination because in light of the statements you made yesterday 

14     there was reason to believe that you may want to ask for the expert study 

15     or that probably you could ask incisive questions to the witness to know 

16     whether in his opinion those documents that he recognises were authentic. 

17             Now, at the end of the hearing this morning I said that the 

18     ruling would be made at the end of the re-direct.  The witness indeed 

19     gave an answer which seemed to be the remark that Professor Fofe wanted 

20     to be checked, and I was very careful to go to page 38 to cross-check.  I 

21     would take this opportunity to reply -- pardon me, to read the reply of 

22     the witness.  He said: 

23             "I never asked for the report cards.  It was the ICC that went to 

24     get them, and at home we didn't have those documents.  Our houses had 

25     been burnt down and we could not flee with those documents.  It was hard 

ICC-01/04-01/07-T-106-Red-ENG WT 23-02-2010 69/86 EA T



Ruling (Open Session)   Page 70 
 
 

Tuesday, 23 February 2010  Case No. ICC-01/04-01/07 

 1     to find those documents.  Perhaps people -- perhaps older people should 

 2     be sent to try to get them, but with great difficulty." 

 3             Now, the Chamber also took into account this reply to end its 

 4     deliberations and provide a ruling, and that was done.  Now, perhaps  

 5     (Expunged) during the Defence of 

 6     Mr. Ngudjolo, that may happen, and you would be in a position to 

 7     cross-examine them on that point.  In any event, the Chamber really does 

 8     not have to provide any more comments on that before the decision that it 

 9     just handed down now.  If you are mentioning the possibility of an expert 

10     witness or an expert of some kind to look at the documents, I -- the 

11     Chamber will make reference - I don't have the exact reference - but will 

12     make reference to a ruling that deals with a medical or a forensic exam 

13     of human remains found in the area surrounding the Bogoro school.  And in 

14     a decision refusing an appeal, the Chamber said that insofar as is 

15     possible expert testimony or an expert witness can be called but this has 

16     to be done in consultation with other parties and this must be done as 

17     quickly as possible. 

18             Furthermore, it is true that if an expert witness or expertise is 

19     required, the report would have to be filed within reasonable time-lines 

20     before the examination of your case, Mr. -- Prosecution, before the name 

21     of your -- before the end of your examination-in-chief.  Now, the Chamber 

22     will rule on an application from Mr. Luvengika regarding authorisation to 

23     meet with dual-status Witness 161.  Now in a filing, 1884 of 17 February, 

24     2010, Mr. Luvengika filed his observations regarding application 1845 

25     from the Prosecutor with regard to the putting into place of various 
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 1     protective measures for Witness 161, who will be called to give testimony 

 2     in the near future and who is also one of the victims represented by 

 3     Mr. Luvengika.  In his filing, Mr. Luvengika pointed out the risks that 

 4     his client is running and has asked for protective measures, the ones 

 5     that were required -- or asked for by the Prosecution. 

 6             Now, the Chamber shall rule quite soon by way of a separate oral 

 7     decision regarding the necessity of use of a pseudonym, a voice 

 8     distortion, and face distortion.  Furthermore, Mr. Luvengika has asked in 

 9     his filing for authorisation to meet with Witness 161 before he begins 

10     giving his testimony. 

11             Now, if that is the case, this would be in the presence of the 

12     VWU, the unit, and the only purpose of that meeting would be to discuss 

13     the witness's safety and the safety of his family.  Mr. Luvengika is of 

14     the view that measures -- the measures that could be taken with a view to 

15     testimony of this witness at the hearing could be insufficient.  And it 

16     is absolutely necessary to carry out a new assessment of his situation 

17     and the situation of his family who is currently living in the Democratic 

18     Republic of Congo.  Mr. Luvengika also stressed that he has not been able 

19     to speak with his client recently in order to assess the risks that he is 

20     running and the measures that should be implemented, because the witness 

21     has already left and may indeed already be here in The Hague.  And he 

22     knows that the VWU assesses the situation of each witness in terms of his 

23     security after giving testimony at the hearing and before returning to 

24     the DRC.  However, he has certain information that leads him to raise the 

25     issue of his protection and that of his family even before the end of his 
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 1     testimony. 

 2             Now, Mr. Luvengika pointed out that these circumstances are 

 3     rather unusual, these circumstances surrounding his request.  Now, the 

 4     Chamber notes that Witness 161 is not within the Court's protective 

 5     programme.  Furthermore, the Chamber reminds all that in its Ruling 1788 

 6     of the 22nd of January, 2010, regarding practical arrangements for the 

 7     participation of victims in trials, the Chamber said in paragraph 79 that 

 8     the participation of the Legal Representatives of Victims was justified, 

 9     namely, participating in the process of familiarisation, which of course 

10     means their involvement in the courtesy meetings. 

11             This decision which indirectly is in response to an application 

12     from Mr. Gilissen made last week provides an opportunity to specify that 

13     it is not necessary to ask for and receive fresh authorisation from the 

14     Chamber for each new witness. 

15             Finally, and this is the very aim of this ruling, the Chamber in 

16     its ruling of 22 January 2010 regarding the practical arrangements for 

17     the participation of victims made reference to a protocol, the practical 

18     protocol for the preparation and familiarisation of witnesses before they 

19     testify at a trial.  This is a protocol that was drawn up by the unit, 

20     and the Chamber intends to use or follow this protocol in this case. 

21     Now, the Chamber notes that the opportunity for a Legal Representative of 

22     Victim to meet with a witness who has dual status and to discuss matters 

23     with him is provided for expressly in paragraph 24 of this protocol.  The 

24     contacts of this nature are to be organised and facilitated by the VWU. 

25             Furthermore, the Chamber notes that in paragraph 25 the protocol 
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 1     states that during such meetings the Legal Representatives of Victims 

 2     must refrain from discussing matters with the dual-status witness, 

 3     matters that have to do with issues that will be dealt with during the 

 4     hearing, during his testimony, or -- and the Legal Representatives should 

 5     not discuss documents that will be shown. 

 6             Furthermore, with reference to the decision of the Trial Chamber, 

 7     decision 1379 regarding certain practical matters having to do with 

 8     people who have dual status; namely, both victims and witnesses.  This is 

 9     the decision that came down on the 5th of June, 2008, in the Lubanga case 

10     reference number ICC-01/04-01/06-1379, and in paragraph 61 of this 

11     decision it was set out, and I quote: 

12             "The Chamber upholds the consensus amongst the parties to the 

13     effect that the Legal Representative may, generally speaking, contact his 

14     client if this person has a dual status." 

15             Furthermore, the Chamber points out an oral ruling from that same 

16     Trial Chamber, Trial Chamber I, a decision issued on the 16th of January 

17     2009, ICC-01/04-01/06-T104, and in this ruling it is pointed, and I 

18     quote: 

19             "The Legal Representatives of dual-status witnesses do indeed 

20     have the right to have discussions with their clients.  They must refrain 

21     from having long discussions with the witnesses on matters that will be 

22     dealt with in the courtroom during their testimony or matters such as the 

23     documents that will be tendered in evidence." 

24             Thus, the Chamber without prejudice in this particular case with 

25     regard to the separate decision that it will hand down on application
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 1     1845 from the Prosecutor regarding the granting of protective measures 

 2     during a hearing for Witness 161 hereby authorises Mr. Luvengika to meet 

 3     with Witness 161 before he begins giving his testimony but only to 

 4     discuss his safety and the need to have him and his family benefit from 

 5     possible additional protective measures, specifying that the unit which 

 6     is an organ of the Registrar -- Registry and takes into consideration the 

 7     needs of victims and witnesses shall be present.  And the -- 

 8     Mr. Luvengika said he was not opposed to that.  Now, this meeting has to 

 9     be held early, before the witness begins testimony, so that if it proves 

10     to be necessary to take additional protective measures, an application to 

11     this end may be made at the appropriate time to the Chamber. 

12             Mr. Luvengika, it is your task now to take the necessary steps, 

13     approach the VWU, and please ensure that the text of this decision be 

14     made -- be provided to the VWU as quickly as possible, and we thank you 

15     for that. 

16             We have another matter to deal with. 

17             Yes, Mr. Luvengika. 

18             MR. LUVENGIKA:  (Interpretation)  Your Honour, thank you for 

19     allowing me to address the Court.  I just wanted to request additional 

20     information from the Chamber regarding this meeting with the victim, 

21     considering the relationship that -- my relationship to this witness. 

22     This is a relationship of a -- of counsel meeting with a client.  The 

23     fact that the witness is currently travelling to The Hague and is just 

24     discovering a new landscape, so to speak, one that he is unfamiliar with, 

25     and he needs to know what to expect.  And so I am asking for additional 
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 1     item of information.  Now, I don't doubt for a moment that the witness, 

 2     my client, may wish to ask me some questions, to gain further 

 3     information, perhaps not substantive matters, but at least some questions 

 4     having to do with procedure.  My application or my approach really has to 

 5     do only with his safety, but I may be surprised by some of -- questions 

 6     that my client may ask of me.  So could I have further guidance from the 

 7     Chamber, myself as a professional, I know what the limits are, the 

 8     boundaries that I must not go beyond, except that I may be in an 

 9     uncomfortable position because of some of the questions from my client 

10     and answers that I'll have to provide.  I realise I cannot speak of the 

11     substantive matters for which this witness is coming before the Court. 

12     Thank you. 

13             PRESIDING JUDGE COTTE:  (Interpretation)  Mr. Luvengika, I can 

14     see that you have great scruples, and that does great honour to you. 

15     Now, you will be meeting with the witness with the VWU, and you will have 

16     the ruling from the Chamber - how shall I put this? - you will have 

17     something in writing.  And I think we will have to indicate very clearly 

18     to this witness, who is both a witness and a victim and thus your client, 

19     you will have to make it very clear that the discussion can only deal 

20     with his safety back in the field, that is to say in the DRC, and also 

21     the safety of his family.  The VWU will take the necessary stance, the 

22     viewpoint, and the VWU will put matters to the witness very clearly.  And 

23     if ever the witness wishes to ask questions that go beyond the strict 

24     security issues, his security and that of his family, I am sure you will 

25     find the necessary words to make that clear, and you will just say that 
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 1     you are not in a position to answer such questions. 

 2             Now, right now the Chamber would like to quickly provide a few 

 3     additional items of information with regard to matters raised by 

 4     Mr. Luvengika and matters that may be touched upon by the Legal 

 5     Representatives of Victims. 

 6             Now, a few weeks ago the Chamber attempted to provide some 

 7     additional information, or rather, some reminders regarding the decision 

 8     of 2009 regarding Rule 140, ruling of 1 December.  Mr. Luvengika wished 

 9     to know how he should proceed when once the Chamber was seized of certain 

10     filings - and that is provided for in our ruling of 1 December - in light 

11     of the wording of certain anticipated questions, how was he to proceed if 

12     the Legal Representatives team wished to alter their questions, and the 

13     answer from the Chamber is that a new filing must be made. 

14             It is quite likely that -- it is quite likely that after making 

15     an initial filing raising a number of matters -- or questions that you 

16     wish to ask -- now, as long as the Prosecution does not ask those 

17     questions just before during examination-in-chief when we are at a 

18     particular phase in the proceedings.  So it is possible that you may have 

19     to strike-out some questions, change some questions, and so you will have 

20     to seize the Chamber of these matters by way of a new filing. 

21             You also wanted additional information regarding unexpected 

22     questions, questions that just crop up, pop into your mind during a 

23     hearing.  Now, with regard to unexpected questions, well the principle 

24     is -- there is this requirement or necessity of spontaneity.  It is no 

25     longer possible in the middle of a hearing to send an e-mail or to make a 
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 1     filing.  Now, if one of the Legal Representatives wishes to ask a 

 2     question, we remind you that you must make yourself known in a physical 

 3     way, that is, give a sign that you wish to intervene, ask a particular 

 4     question, and there has to be a link, a close link, with the 

 5     representation of the victims, the people whom you represent.  It is the 

 6     simplest, less formal way of going about things, and I would imagine that 

 7     we may make some adjustments to our procedures as time goes on, but I 

 8     think this general approach should suffice. 

 9             So there you have it, Mr. Luvengika.  There is the answer that 

10     you wish to have from the Chamber.  If you wish to ask an unexpected 

11     question in a spontaneous way and -- since this is an adversarial system 

12     there will also be an opportunity for the Defence teams to make 

13     observations that may come to their mind in -- and that they may say that 

14     they had another thought or that the question is not relevant. 

15             We will suspend for 15 minutes and resume at 25 to.  This will 

16     allow us to meet the new witness, greet him, swear him in.  Now, I am not 

17     so sure that we will have a lot of time to begin questioning, but at 

18     least tomorrow morning we will be in a position to begin with the new 

19     witness without going through all the administrative and legal 

20     formalities.  Now, it is 25 after and we will resume at 25 to.  Now I 

21     think that will be enough time for the legal teams to switch. 

22             Now, the two accused will also have an opportunity to go back to 

23     their places, and we will be in a position to place the computer of 

24     Mr. Ngudjolo on another table.  We will resume at 38 minutes past the 

25     hour.
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 1             Break taken at 3.23 p.m. 

 2             On resuming at 3.42 p.m. 

 3             (Closed session) 

 4             (Expunged) 

 5             (Expunged) 

 6             (Expunged) 

 7             (Expunged) 

 8             (Expunged) 

 9             (Expunged) 

10             (Expunged). 

11             (Expunged) 

12             (Expunged) 

13             (Expunged) 

14             (Expunged) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Open session at 3.44 p.m.) 

19             COURT OFFICER:  (Interpretation)  We are now in open session, 

20     your Honour. 

21             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

22     Court Officer. 

23             Good afternoon, Witness.  The Court is very happy to have you 

24     here.  Can you hear me well? 

25             Can the witness hear me?
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 1             THE WITNESS:  (Interpretation)  Yes, I can hear you very well. 

 2             THE INTERPRETER:  The interpreter would like to say that the 

 3     witness is far from the microphone. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  Please, during your 

 5     testimony you have to ensure that you speak well before your microphone, 

 6     that your microphone is close to your mouth, and you have to speak loudly 

 7     and slowly so that the interpreters can translate Swahili into French and 

 8     so that the French can then be translated into English.  So please speak 

 9     slowly and loudly. 

10             The Chamber would also like to point out to all the participants 

11     that in application of its decision 1667 of the 23rd of November, 2009, 

12     Witness 268 who is with us today has the following protection measures. 

13     The use of a pseudonym; which means, Witness, we shall call you 

14     Mr. Witness or Mr. Witness 268, but your name will never be mentioned 

15     during the proceedings.  Your identity is protected. 

16             The witness also has a distortion of his voice and a distortion 

17     of his picture on the screen as well.  However, unlike the previous 

18     witness the curtains are not drawn, which means it's possible to have 

19     both accused come back to their respective places.  The Chamber would 

20     also like to state to the parties and participants that the witness has 

21     expressed the wish if he has to read documents to be helped by an 

22     interpreter in Swahili, who would therefore come and sit next to him. 

23     The interpreters who come, if that proves to be necessary, to assist the 

24     witness wish to be able to sit next to the witness in closed session. 

25     They do not wish for their faces and their identity to be known outside.
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 1     But on the other hand, they have no objection to their faces being seen 

 2     by the two accused. 

 3             We should avoid the exchanges that we have had over the last few 

 4     days.  So in comings and going of the interpreter to come and read a text 

 5     for the witness, there will be a closed session for that person to enter 

 6     and to leave. 

 7             Witness, the Court Officer is going to take us into closed 

 8     session for a moment.  We are explaining this to the witness because the 

 9     witness has to state his identity and the identity of this witness is 

10     protected and then we shall go back into open session. 

11             (Trial Chamber and Court Officer confer) 

12             PRESIDING JUDGE COTTE:  (Interpretation)  Private session, of 

13     course.  Thank you, Court Officer. 

14             (Private session at 3.49 p.m.) 

15             (Expunged) 

16             (Expunged) 

17             (Expunged) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8             (Open session at 3.53 p.m.) 

 9             COURT OFFICER:  (Interpretation)  We are in open session, your 

10     Honour. 

11             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

12     Court Officer. 

13             The interpreters, we are now going to have the solemn 

14     undertaking.  I hope that we won't go over the time at 4.00 and that will 

15     be it for today. 

16             Witness, we are going to have your solemn undertaking now.  You 

17     have to listen to me very carefully.  I'm going to speak slowly.  Before 

18     starting your testimony, you should take an oath to say the truth.  This 

19     is a solemn undertaking which I'm going to read so that you can 

20     understand the importance of it.  These are the terms of the solemn 

21     undertaking. 

22             I hereby declare -- I hereby solemnly declare that I will speak 

23     the truth, the whole truth, and nothing but the truth. 

24             Have you understood what I have just read, Witness? 

25             THE WITNESS:  (Interpretation)  Yes.
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 1             PRESIDING JUDGE COTTE:  (Interpretation)  So, Witness, you commit 

 2     yourself to tell the truth, the whole truth, and nothing but the truth? 

 3             THE WITNESS:  (Interpretation)  Yes, yes. 

 4             PRESIDING JUDGE COTTE:  (Interpretation)  The Court would like to 

 5     thank you for that, Witness, and it would ask you to listen again with 

 6     considerable attention.  You have just given a commitment to tell the 

 7     truth.  If during your testimony or in answering the questions that are 

 8     put to you you do not tell the truth, you can be prosecuted before the 

 9     Court for false testimony or perjury.  And if the facts are demonstrated, 

10     you could be subject to a conviction.  Have you understood me well? 

11             THE WITNESS:  (Interpretation)  Yes. 

12             PRESIDING JUDGE COTTE:  (Interpretation)  The Court therefore 

13     takes note of that.  It has been satisfied under Article 69(1) of the 

14     Statute and Rule 66 of the Rules of Procedure and Evidence in namely 

15     paragraphs 1 and 3 thereof. 

16             Witness, the hearing is going to finish for today.  It will have 

17     been very short, but it will have made it possible for the Court and the 

18     two Defence teams who are here and the Legal Representatives of Victims 

19     who are here today and the Office of the Prosecutor to get to know you. 

20     We are therefore going to work together for several days. 

21             The Prosecutor tomorrow morning will start his 

22     examination-in-chief and he will ask some questions to you, to which you 

23     will reply as you have just done, but you will speak louder, into the 

24     microphone, and you will speak slowly.  The Prosecutor will try to ask 

25     you short questions and precise questions so that you can answer them in
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 1     a precise way.  You are not under an obligation to answer in a long way, 

 2     and if you do not know the answer just say that you do not know.  And 

 3     after the Prosecutor, you will have the two Defence teams, as has been 

 4     explained to you; they will ask questions within the framework of a 

 5     cross-examination.  Before they ask their questions, the Legal 

 6     Representatives of Victims will have other questions to put to you. 

 7             Have you followed me fully?  Have you understood what I have just 

 8     said? 

 9             THE WITNESS:  (Interpretation)  Yes. 

10             PRESIDING JUDGE COTTE:  (Interpretation)  Prosecutor, therefore, 

11     we will start tomorrow morning at 9.30. 

12             Witness, the Court would like to thank you.  We will be back here 

13     at 9.30 for the start of the cross-examination.  We are therefore going 

14     into closed session so that the witness can leave the courtroom, and then 

15     we will go back into open session to have the suspension of the hearing. 

16     So we are now going into closed session before the adjournment. 

17             (Closed session at 3.59 p.m.) 

18             (Expunged) 

19             (Expunged) 

20             (Expunged) 

21             (Expunged) 

22             (Expunged) 

23             (Expunged) 

24             (Expunged) 

25             (Expunged) 
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 1             (Expunged) 

 2             (Expunged) 

 3             (Open session at 4.00 p.m.) 

 4             COURT OFFICER:  (Interpretation)  We are in open session, your 

 5     Honour. 

 6             PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, 

 7     Court Officer. 

 8             So we have the new witness, everything is ready.  Tomorrow 

 9     morning we will be back here at 9.30.  The session is now adjourned. 

10             The hearing ends at 4.00 p.m. 

11               CORRECTIONS REPORT 

12      The following modifications have been implemented into the transcript: 

13     (Expunged) 

14     (Expunged) 

15     (Expunged) 

16     (Expunged) 

17     (Expunged) 

18     (Expunged) 

19     (Expunged) 

20     (Expunged) 

21     (Expunged) 

22     (Expunged) 

23     (Expunged) 

24     (Expunged) 

25     (Expunged) 
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 1    *Page 62 lines 20-22 “the Chamber feels that the documents referenced  

 2      EVD D03-0001-265 and then 266, 267 and lastly 268 (as interpreted) ” 

 3      is corrected by “the Chamber feels that the following documents  

 4      should be given EVD references: 

 5      D03-0001-265 and then 266, 267, and lastly 268.” 

 6 

 7 

 8 

 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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