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1 (Open session at 9.35 a.m.)

2 COURT OFFICER: (Interpretation) We are in open session, your

3 Honour .

4 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

5 Mr. Prosecutor, you have the floor to carry out your

6 re-examination.

7 MR. DUTERTRE: (Interpretation) Good morning, your Honours. The

8 Prosecution has no further questions for the witness.

9 PRESIDING JUDGE COTTE: (Interpretation) Very well. Thank you.
10 Does the Defence team of Mr. Germain Katanga have any further
11 observations to make at this stage since the Prosecutor has no further
12 questions?

13 MR. HOOPER: (Previous translation continues) ... (overlapping
14 speakers).

15 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Hooper.
16 And you, Mr. Kilenda?

17 MR. KILENDA: (Interpretation) We have no questions, your

18 Honour .

19 PRESIDING JUDGE COTTE: (Interpretation) You have no questions.
20 We can therefore consider that the evidence of Witness 268 has
21 come to an end. It was quite brief. The witness provided us with

22 information.

23 We"d like to thank you, Mr. Witness. You came in this morning to
24 spend a very short time here in the courtroom. We thank you for the

25 contribution which you have made to the ICC, your contribution to the
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establishment of the truth in this case, and the Court would like to wish
you a safe trip back to your country.

THE WITNESS: (Interpretation) Thank you.

PRESIDING JUDGE COTTE: (Interpretation) Court Officer, could we
move back into closed session so that Witness 268 can leave the
courtroom, please.

(Closed session at 9.37 a.m.)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Expunged)

(Open session at 9.38 a.m.)

COURT OFFICER: (Interpretation) We are in open session,
your Honour.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. May 1 ask
you to read out the time allotment that was used by each of the parties
during the evidence of Witness 268. After that, 1 will read an oral

decision on protective measures for Witness 161, who is going to give
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1 testimony today.

2 COURT OFFICER: (Interpretation) Thank you, your Honour.

3 The examination-in-chief of Witness DRC-OTP-P-0268 lasted for

4 3 hours and 50 minutes (as interpreted). The cross-examination by the

5 team of Mr. Katanga lasted for about -- for 43 minutes.

6 Cross-examination by the team of Mr. Ngudjolo lasted for about 1 hour and
7 8 minutes.

8 Thank you, your Honour.

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

10 Court Officer, for that information which is useful to all parties.

11 I will now read an oral decision. After that, we will adjourn
12 for a while in order to make preparations for the arrival of Witness 161.
13 Mr. Prosecutor, how much time would you need?

14 MR. MACDONALD: (Interpretation) Ten minutes, your Honour. We
15 just need time to connect to the system of the court and reconfigure the
16 Prosecution team.

17 PRESIDING JUDGE COTTE: (Interpretation) We would adjourn, then,
18 for ten minutes.

19 So | am going to give you -- read an oral decision on protective
20 measures for Witness 161.
21 Witness 161 has the dual status of witness and victim. By order
22 of 23 November, 1999, the Chamber granted temporarily to Witness 161
23 certain protective measures that would make it possible for him to
24 protect his identity. The Chamber, however, deemed it necessary to
25 obtain -- am I really so fast?
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1 THE INTERPRETER: No, you are fine, sir. We can get you. The

2 speed is fine.

3 PRESIDING JUDGE COTTE: (Interpretation) 1 will speak very

4 slowly, and 1 will read from the beginning so we don"t have any

5 difficulties.

6 However, beforehand, the Chamber deemed it necessary to obtain

7 additional information with a view to handing down an enlightened

8 decision.

9 Through Ffiling number 1845 of 5 February 2010, the Prosecutor

10 requested from the Chamber certain protective measures, namely voice

11 distortion of the witness, image distortion of the witness, and the use
12 of a pseudonym for the same witness. Redacted versions of these -- of
13 this filing were disclosed on the same day to the Legal Representatives
14 of Victims and to the Defence.

15 The Prosecutor argued that these measures were necessary in order
16 to ensure the security of Witness 161 and that of his family, because he
17 has allegedly been a victim of intimidation by individuals who reproach
18 him -- his collaboration with the International Criminal Court.

19 We were reminded that this witness is not under the court®s

20 protection programme, and this was done on this -- rather, on the

21 17th of February, 2010, through filing number 1884, Mr. Luvengika, legal
22 representative of Witnhess 161, put in certain observations, informing the
23 Chamber that in light of the information provided by the Prosecutor, the
24 measures requested for by the Prosecutor could, in his opinion, turn out
25 to be insufficient. Mr. Luvengika also requested for and obtained
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1 authorisation of the Chamber to meet the witness, who is his client.

2 That was the subject of the oral decision handed down on the

3 23rd of February, 2010.

4 The Defence teams, for their part, did for the file any

5 observations.

6 The Chamber would like to restate here that protective measures

7 are granted only on an exceptional basis, after a case-by-case assessment
8 and taking into consideration the need for them and the rights of the

9 accused. To that end, the Chamber notes that the Victims and Witnesses
10 Unit, after discussing with Witness 161, informed the Chamber on the

11 22nd of February, 2010, about the protective measures that need to be

12 taken, and that the measures should be the use of a pseudonym, and that
13 should be the only measure to be taken.

14 The meeting requested for by Mr. Luvengika on the

15 24th of February, 2010, was -- rather, was held on the 24th of February,
16 2010.

17 The Chamber notes that in the course of that meeting, the witness
18 maintained his decision that only one protective measure should be

19 adopted, namely, the use of a pseudonym.
20 The Chamber notes that through filing number 1911 of 24 February
21 2010, Mr. Fidel Luvengika took note of the position adopted by his client
22 and stated that he would follow the instructions of his client, that is,
23 after discussing with the client. The Chamber notes that the VWU
24 maintain its proposal, namely, the use of a pseudonym.
25 Taking note, therefore, of the position adopted by a witness who
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1 has received all the necessary information, and pursuant to the

2 provisions of Rule 87(1) of the Rules of Procedure and Evidence, taking

3 into consideration the reiterated position of the VWU and that of the

4 legal representative of this witness, the Chamber hereby decides that the
5 only protective measure to be used -- to be adopted will be the use of a
6 pseudonym.

7 In response to two applications filed by Mr. Luvengika, the

8 Chamber authorises this counsel to meet the witness after his testimony

9 in order to evaluate his security needs with him once more.

10 The Chamber requests the VWU to inform the Chamber and the legal
11 representative of any developments in the situation of this witness with
12 respect to his security and the security of his family.

13 The use of a pseudonym means that we"ll have to have the witness
14 come in here in closed session, and he is going to state his name in

15 closed session, but we will not have voice distortion or image distortion
16 or the use of the curtains in order to shield him from the accused

17 persons.

18 We stand adjourned. We are going to reconvene at 10.00 a.m.

19 Mr. MacDonald.

20 MR. MACDONALD: (Interpretation) Very briefly, your Honour, with
21 your permission.

22 We were expecting the Chamber to hand down such a decision. We
23 wish to obtain the guidance of the Chamber on the elements that should be
24 disclosed, namely the members of the family and other identifying

25 information. Well, in spite of fact that there will be no voice
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1 distortion or image distortion, we would like all identifying information
2 to be discussed in closed session for the reasons which have been stated
3 by the Chamber. We are going to be making use of a pseudonym. 1 do

4 understand that there are certain people who may be able to recognise the
5 witness, but I don"t think that the entire public will be able to

6 recognise him.

7 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

8 Mr. MacDonald. The fact that the witness has heard and understood that
9 we are only going to use a pseudonym means, therefore, that we are going
10 to make sure that we apply only that measure. So we are going to make
11 sure that identifying information is not disclosed.

12 We stand adjourned, and we will reconvene at 10.00 a.m.

13 Recess taken at 9.50 a.m.

14 On resuming at 9.59 a.m.

15 COURT USHER: All rise.

16 PRESIDING JUDGE COTTE: (Interpretation) The court is in

17 session. Please take your seats. |1 made an error, and 1 said that the
18 witness was going to come in in closed session. Well -- but since

19 he"s -- there will be no an image distortion, It"s not necessary for him
20 to come in in closed session.
21 Usher, could you please go and bring in the witness. He"s going
22 to disclose his identity in private session.
23 (The witness entered court)
24 PRESIDING JUDGE COTTE: (Interpretation) Good morning, Witness.
25 Can you hear me?
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1 THE WITNESS: (Interpretation) Good morning, your Honour.

2 WITNESS: WITNESS P-0161

3 (Witness answered through interpreter)

4 PRESIDING JUDGE COTTE: (Interpretation) Good morning. Can you
5 hear me well?

6 THE WITNESS: (Interpretation) Yes, | can hear you, your Honour.
7 PRESIDING JUDGE COTTE: (Interpretation) The Court is very

8 pleased to have you here for your testimony. You know how things will

9 run here. There will be an examination-in-chief on the part of the

10 Office of the Prosecutor, and then you®ll have a cross-examination by the
11 two Defence teams. After that, there will be a re-examination by the

12 Prosecutor, the final observations of the Defence, but after the

13 examination-in-chief of the Prosecutor, the Legal Representatives of

14 Victims, who are on our right, can also ask certain questions if they

15 wish so to do, and the Chamber can also ask you questions if it considers
16 that to be of use.

17 THE WITNESS: (Interpretation) |1 agree.

18 PRESIDING JUDGE COTTE: (Interpretation) Okay. We are now going
19 to go into private session so you can state your identity to us. You
20 will have a pseudonym, but it is important that your identity isn"t
21 revealed outside this courtroom but that each of the participants will
22 ensure, in the questions that they put to you, that your identity or that
23 of your family are not revealed to those externally. This is why we"ll
24 frequently go into private session.
25 Court Officer, please take us into private session.
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1 (Expunged)
2 (Open session at 10.05 a.m.)
3 COURT OFFICER: (Interpretation) We are now In open session,
4 your Honour.
5 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
6 Court Officer.
7 Every time we are in open session, we will call you Mr. Withess
8 or Witness 161.
9 THE WITNESS: (Interpretation) Okay.
10 PRESIDING JUDGE COTTE: (Interpretation) Before starting your
11 testimony, you should take the solemn undertaking to speak the truth.
12 This is a solemn undertaking which 1 shall read slowly so that you can
13 understand the importance of it.
14 This is the text: "I solemnly declare that I will tell the
15 truth, the whole truth, and nothing but the truth."
16 Witness, have you well understood the formula of the oath?
17 THE WITNESS: (Interpretation) Yes.
18 PRESIDING JUDGE COTTE: (Interpretation) Witness, you commit
19 yourself to telling the truth, the whole truth, and nothing but the
20 truth?
21 THE WITNESS: (Interpretation) |1 solemnly declare that I will
22 tell the truth, the whole truth, and nothing but the truth under
23 Jesus Christ, our Saviour.
24 PRESIDING JUDGE COTTE: (Interpretation) The Court thanks you,
25 Witness, and it would ask you once again to tentatively listen. You have
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1 Just committed yourself to tell the truth. |If during your testimony or

2 in replying to the questions that are put to you you do not tell the

3 truth, you can be prosecuted before the Court for false testimony. And

4 if the facts are proven, you can be subject to a conviction.

5 Have you understood this well?

6 THE WITNESS: (Interpretation) Yes. 1 have understood you well,

7 your Honour.

8 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Witness.

9 The Court, therefore, notes that it has been satisfied with the
10 provisions of Article 69(1) of the Statute and Rule 66 of the Rules of
11 Procedure and Evidence, and namely paragraphs (1) and (3) thereof.

12 The Court also proposes to ask you to speak loudly, but you do
13 speak loudly, to speak in front of the microphone, but you are speaking
14 well in front of the microphone, and it would also ask you when you

15 answer the questions that are put to you to speak slowly, because your
16 words --

17 THE WITNESS: (Interpretation) Okay. Okay.

18 PRESIDING JUDGE COTTE: (Interpretation) Perfect. Your words
19 have to be translated into French and in English, and that®"s why it is so
20 important to speak slowly. We would like to thank you in advance for
21 that.

22 MR. GILISSEN: (Interpretation) Could 1 intervene?

23 THE WITNESS: (Interpretation) Thank you.

24 MR. GILISSEN: (Interpretation) 1 would just like to sincerely
25 ask a question with regards to the validity of the sermon in the way it

Case No. ICC-01/04-01/07 Friday, 26 February 2010
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1 has been made. Without error on my part, it is not what is envisaged in
2 the Regulations. There were other elements that were mentioned in the

3 sermon.

4 I just asked the question, because 1 don"t want to -- there to be
5 any problem in this regard afterwards. We all -- it won"t end up being a
6 random or by chance. I1t"s the Court who will decide, but I think that

7 the question does have to be put.

8 PRESIDING JUDGE COTTE: (Interpretation) Counsel Gilissen, the

9 Court has read the formula of the oath. 1 -- 1 solemnly declare that 1
10 will tell the truth, the whole truth, and nothing but the truth, and it
11 has asked the witness, as it for other witnesses as well, '""Have you

12 understood this well?"” And the witness answered yes. The witness has --
13 he felt the need, himself, to express a formula of the oath to which he
14 added certain remarks which obviously for him would give even greater

15 weight to the sermon that he -- oath that he takes. Now, the Court would
16 say that this is an initiative which is up to him, but the Court notes

17 that above all that the official form of the oath which was read out and
18 the question, '"Have you understood this well?" is something to which the
19 witness answered yes. And so as such the Court is satisfied with each of
20 the witnesses who have appeared so far.

21 I will now turn to the Defence benches to see if, as far as they
22 are concerned, they have any kind of objection which they wish to

23 express, or on the other hand, they consider that the witness has indeed
24 answered the question -- the President"s question, and they have followed
25 the formula which was read out. That is the one which Ffigures in our
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1 founding documents.

2 Counsel Hooper, on your part do you have any kind of objection to
3 make?

4 MR. HOOPER: No. I consider the witness has taken the oath.

5 PRESIDING JUDGE COTTE: (Interpretation) Thank you.

6 Counsel Kilenda.

7 MR. KILENDA: (Interpretation) We have no objection, your

8 Honour .

9 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

10 Counsel Kilenda.

11 Mr. Luvengika, your opinion is of interest to us.

12 MR. LUVENGIKA: (Interpretation) Yes, your Honour. As you have
13 said, my client just wanted to give more weight to his undertaking. And
14 where it concerns us, the formula envisaged by the text of the Court, I
15 think that he has certainly respected the Court"s text where it concerns
16 the oath.

17 PRESIDING JUDGE COTTE: (Interpretation) Counsel Gilissen, the
18 Court would like to thank you for your intervention which it does not

19 consider as problematic but it does clarify the matters.

20 Now, with regards to the Office of the Prosecutor, of course --
21 JUDGE DIARRA: (Interpretation) 1 would like to join my

22 colleague in this regard. |1 think that the witness has understood the
23 scope of the sermon.

24 PRESIDING JUDGE COTTE: (Interpretation) Thank you very much.
25 Counsel Gilissen.
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MR. GILISSEN: (Interpretation) We weren®"t challenging the
formula. We just wanted to make sure that nobody, later, would question
it in the future.

PRESIDING JUDGE COTTE: (Interpretation) Thank you. The Court
would like to thank you, and all the participants here for the comments
which have just been made and which makes it possible for us to consider
that this incident, and if it might be considered an incident, It is now
over. The witness has taken the oath, and the Court has satisfied the
provisions of Article 69(1) and Rule 66 of the Rules of Procedure and
Evidence.

So, Mr. Witness, it is now the Prosecutor who is going to turn
towards you to ask questions to you. She will try to ask you questions
which are short, which are precise, and in the same way you will also
make an effort to answer them in the most precise way possible. If you
do not know the reply to a given question, there is no shame iIn saying
that you cannot answer it because you don"t know the answer to it. You
should -- before this Court you should feel, firstly, free and you should
also feel at ease. You contribute to the search for truth and this is
what is important to us.

Prosecutor, you now have leave to address the Court.

Questioned by Ms. Darques-Lane:

Q. (Interpretation) Good morning, Witness.
A Good morning.
Q. The President explained to you that you have to speak slowly

because we are speaking three languages. So you have to give the time --
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1 A. Okay .

2 Q. You have to give the time to the interpreters to interpret your

3 answers. Therefore --

4 A Thank you.

5 MS. DARQUES-LANE: (Interpretation) Your Honour, 1 think that

6 we"re still in closed session. No?

7 THE INTERPRETER: Microphone, please.

8 PRESIDING JUDGE COTTE: (Interpretation) No, we are in open

9 session. The sermon was in open session, so we will continue. Now, if
10 you consider that we have to go into private session on occasions that

11 you can ask us to do so, and then we"ll see that the more the proceedings
12 continue, the more things proceed swiftly. You now have leave to address
13 the Court.

14 MS. DARQUES-LANE: (Interpretation) Thank you, your Honour.

15 Q. Witness, you -- if 1"m not clear, because I"m asking you

16 questions, please do not hesitate to interrupt me and 1 will try to

17 reformulate my question.

18 It is essential that we speak slowly and that we have a break

19 between each of the questions and replies.

20 A Okay .

21 Q. I"m now going to ask questions of a personal nature, so 1 would
22 ask you -- or I would ask for a private session so that we can protect

23 any information that might reveal your identity. This means that outside
24 of this courtroom nobody can hear your comments.

25 PRESIDING JUDGE COTTE: (Interpretation) Court Officer, please

Case No. ICC-01/04-01/07 Friday, 26 February 2010
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1 (Expunged)

2 (Expunged)

3 (Expunged)

4 (Expunged)

5 (Expunged)

6 (Expunged)

7 (Expunged)

8 (Expunged)

9 (Expunged)

10 (Expunged)

11 (Expunged)

12 (Expunged)

13 (Open session at 10.47 a.m.)

14 COURT OFFICER: (Interpretation) We are in open session, your
15 Honour .

16 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

17 Court Officer.

18 Madam Prosecutor, please proceed.

19 MS. DARQUES-LANE: (Interpretation)
20 Q. Were you living alone in your house at the time of the attack?
21 A No. My Ffamily was there with me. (Expunged)
22 (Expunged) she was going to buy some medicines.
23 Q. I"m sorry. Let us observe a pause here.
24 MS. DARQUES-LANE: (Interpretation) Can we go back to private
25 session, please?
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(Interpretation) Madam Court Officer,

let us go back into private session.

Case No.

(Private session at 10.49 a.m.)

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

1CC-01/04-01/07

Friday, 26 February 2010



Witness:

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case No.

(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)
(Expunged)

(Expunged)

(Open session at 10.55 a.m.)

COURT OFFICER:

session.

PRESIDING JUDGE COTTE:

Witness P-0161 (Private Session)
Questioned by Ms. Darques-Lane

1CC-01/04-01/07

ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 29/83EA T

Page 29

(Interpretation) Mr. President, we are in open

(Interpretation) Thank you,

Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 30/83EA T

Witness: Witness P-0161 (Open Session) Page 30
Questioned by Ms. Darques-Lane
1 Court Officer.
2 Madam Prosecutor, you have three minutes left before we break, so
3 you have about one question.
4 MS. DARQUES-LANE: (Interpretation) In my opinion, let us break
5 now, because 1°"m going to go to another line of questioning.
6 PRESIDING JUDGE COTTE: (Interpretation) Very well.
7 Mr. Witness, we are going to break for half an hour, and that
8 happens after every one and a half hours, so please take a rest, and we
9 are going to meet in this same courtroom again at 11.30 a.m. for another
10 one and a half hours.
11 Mr. Court Usher, please lead the witness out of the courtroom,
12 after which we will rise.
13 (The witness stands down)
14 PRESIDING JUDGE COTTE: (Interpretation) The court is suspended.
15 We will resume at 11.30.
16 Recess taken at 10.56 a.m.
17 On resuming at 11.34 a.m.
18 (Open session)
19 COURT USHER: All rise.
20 PRESIDING JUDGE COTTE: (Interpretation) The court is in
21 session. Please be seated.
22 Court Officer, Court Usher, could you please bring in
23 Witness 161.
24 (The witness takes the stand)
25 PRESIDING JUDGE COTTE: (Interpretation) Witness, Is your

Case No. ICC-01/04-01/07 Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 31/83EA T

Witness: Witness P-0161 (Open Session) Page 31
Questioned by Ms. Darques-Lane
1 headset working? Can you hear me?
2 THE WITNESS: (Interpretation) 1 can hear you very clearly.
3 PRESIDING JUDGE COTTE: (Interpretation) We resume our session.
4 We continue with the examination-in-chief.
5 Madam Prosecutor, you have the floor. We have one hour and a
6 half for this session.
7 MS. DARQUES-LANE: (Interpretation) Thank you, your Honour.
8 With your permission, 1 would like to say that during the break we
9 distributed the list of the family members of this witness. There are
10 copies for the Bench. They are going to be given to you.
11 PRESIDING JUDGE COTTE: (Interpretation) Very well. Thank you.
12 MS. DARQUES-LANE: (Interpretation) We would like one of these
13 copies to be filed in the -- in the record.
14 PRESIDING JUDGE COTTE: (Interpretation) We agree, and this
15 list, which is an extract of paragraph 28 of the statement.
16 Court Officer, could you give an EVD number to this document,
17 please.
18 COURT OFFICER: (Interpretation) Your Honour, this document will
19 bear the reference EVD-OTP-00047. The Prosecution has also confirmed
20 that this document should be filed as confidential.
21 PRESIDING JUDGE COTTE: (Interpretation) Thank you.
22 Madam Prosecutor, you may proceed.
23 MS. DARQUES-LANE: (Interpretation) Thank you, your Honour.
24 Q. Witness, may I remind you that we are in open session. Please
25 avoid mentioning by name the members of your family, and if you wish to
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mention their names, please let us know and we will move into private
session. Furthermore, the Registry has made me understand that we have
to pause for a while before we start speaking each time we have the
floor.

Witness, before the break, you told us that in February 2003, at
the time of the attack, you were living in Bogoro.

A. Yes.

Q. Could you please tell us what happened on the day of the attack.

A Thank you for giving me the floor. It was on a Saturday. People
were moving about on the road, and they found a letter that had been
dropped on the road. The letter stated that on the 24th, they were going
to go to Bogoro to cultivate their farm. Shortly afterwards, on Sunday,
everyone was worried. Some people started fleeing. Some went to
Kasenyi, others went to Bunia, but we waited, and we asked ourselves,
What are we going to do? We waited, and we told ourselves that God will
help us and that peace may return. So we waited.

Shortly afterwards, some UPC soldiers were there. They came, and
they told us that apparently a letter was found on the road which stated
that tomorrow, Saturday, the situation was going to be terrible.

Everyone was worried. Some started heading towards the military camp,
others stayed at home in their houses. And then at night, 1 went to see
my child who was sick at the dispensary. 1 told my wife that, "You
should return with this child at home. Return with the child home,
because there are a lot of worries.” My wife said, "Well, you know, a

certain medication has already been administered to the child, so we
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can"t return with the child." So we said, well, we"ll be patient. We
will wait. We thought that this was something that was temporary, that
was going to pass.

We went to sleep, and at about 5.00 in the morning, | was at home
and 1 heard gunfire. 1 heard gunfire, pa-kum, and 1 asked myself, why is
there gunfire? So 1 stepped out and when I got outside | heard a second
and a third burst of gunfire. 1 returned, got back into the house and 1
told my wife, "1 think that that war has indeed started. Wake up the
children.”™ My wife got up the children. The children heard the gunfire,
and the children and my wives fled. | asked them to go and hide in the
bushes near a river, and | said that maybe the fighting was not going to
last for long. Unfortunately, the fighting was intense.

I started hearing more gunshots, and it was like it was heading
towards my house, and 1 wondered did these people -- they must see that
we are fleeing, and they are still shooting. So I told myself that it
would not be good for me to stay in that place, because if things got
difficult, then 1 would have to flee.

We got together. Well, with respect to the cows, 1 was almost
killed because of my cows. |1 wanted -- 1 wanted to leave my cows, but
before 1 could leave 1 discovered that we were already surrounded. 1
didn"t know in what direction to turn. 1 discovered that we were
surrounded. We were in the middle, and I started wondering what 1 was
going to do.

A soldier came to buy milk at home, In my house, and he told me,

"You know, these people have very dangerous weapons.' And this soldier
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1 did not buy the milk anymore, because he was wondering how he could
2 return to his place of service. So he remained there. Later on he said,
3 "Well, if this is the situation, then I think I"m going to change
4 direction and take another road to go to the camp.” When he stepped out,
5 the enemy saw him, and he ran and came back to my house, and 1 asked him,
6 "What am | going to do now?"
7 The cows were there at home. The soldier told me that, 'You
8 cannot take the cows. If you take the cows, how are you going to pass?
9 We are already surrounded.” So he said he was going to do his best to
10 escape. Finally, he succeeded in escaping. He went to the camp which is
11 located along the road to Bunia. |1 was left alone. 1 didn"t know where
12 to turn to. 1 saw many people coming, some coming with children, coming
13 with women, coming with young girls, and 1 told myself this time it"s
14 really terrible. There was more gunfire, and they fought for at least
15 three hours.
16 Around 5.00 p.m., 6.00 p.m., 7.00 p.m., people came. Those who
17 were in the centre of Bogoro started coming towards the camp. When they
18 came together, we discovered that some had already been killed on the
19 road. There were lots of dead bodies on the road. There were four
20 different roads that were taken by the people. There were people who
21 were taking the road that came from Zumbe, the road that came from Gety,
22 and others took the road of Songolo.
23 PRESIDING JUDGE COTTE: (Interpretation) Witness, we would like
24 to ask you to speak more slowly, if you can, so that the interpretation
25 will be well done in French and in English. You know you are being
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1 interpreted, and you are speaking very fast. It"s important for the
2 interpreters to hear you and interpret what you®"re saying so that we can
3 understand your testimony.
4 Could you please continue from where you left off.
5 THE WITNESS: (Interpretation) That"s right. |1 understand. |IFf
6 I speak very fast, 1| will not be interpreted well. I will try to speak
7 slowly in order to facilitate the interpretation.
8 So some people took the road of Songolo, others took the road
9 going to Gety, others took the road going to Lengabo from Bunia. So
10 those who came from Lengabo were the Babiras. We were in the middle.
11 The fighting was very intense. Many people were killed, and they were
12 killed with heavy weaponry.
13 Later on, at some point there was not enough ammunition. They
14 started coming to talk to the people. Some were at the institute, in the
15 classrooms, and they were informed that the war was becoming more intense
16 and they were asked to flee. Those who were in the houses did not know
17 that those who were outside had already fled.
18 I was on the watch-out. 1 was at home. |1 was observing the
19 situation, and finally 1 saw that the UPC camp was set on fire. They
20 threw a bomb which destroyed the office of the soldiers who were there.
21 The office was also burnt down. The roofing sheets were on fire.
22 There were some people who came from Kasenyi in vehicles. There
23 were more than ten vehicles, people who came from Kasenyi in vehicles.
24 They had to spend the night in the military camps because they felt that
25 iT they came from Katonie it was going to be difficult. In the morning
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the soldiers accompanied them and took them to Dele. Later on the
soldiers returned.

There were about 12 vehicles all in all. There were -- and all
the passengers who spent the night there were killed in Bogoro. The
vehicles were set on fire, and the drinks that the vehicles transported
were stolen -- or, rather, the fish that the vehicles were transporting
were stolen.

MS. DARQUES-LANE: (Interpretation)

Q. Could you please tell us about what you saw with your own eyes.
Make a distinction between what you saw and what you only heard.

PRESIDING JUDGE COTTE: (Interpretation) Witness, know that we
are not in a hurry. You have time. You have enough time to speak.
Everyone will give you enough time in order to understand what happened.
So speak calmly, put your ideas in order, and we are listening to you.
Thank you very much.

THE WITNESS: (Interpretation) So the UPC soldiers fled. The
people who were in the houses of the institute were locked up there, and
the Lendu and Ngiti and the Biras killed everyone who was in those
classrooms. Others fled. They went to (Expunged) that is
towards the direction of the locality where I live. So 1 told myself
that this was getting very serious.

Finally 1 saw someone wearing a uniform, a uniform that looked
like that of our soldiers. They also wore camouflage uniforms that
resembled the uniform of the UPC, and they wore banana leaves around

their heads. They tied banana leaves around their heads, and then they
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took the leaves of certain trees and they tied them around their waists.
So 1 told myself the our soldiers do not dress in this manner. They were
running away, and | saw people falling, and I started wondering, how can
the soldiers be falling the way they were falling? And 1 heard them
speaking Ngiti, and then it dawned on me that the language was Kingiti,
and they were saying, "Hit them, hit them, don"t let them go." They were
speaking in Ngiti -- in the Kingiti.

MS. DARQUES-LANE: (Interpretation)

Q. I am going to revisit some of what you said, Mr. Witness. You
said that at 5.00 a.m., in the morning, you heard the first sound of
gunfire?

Al Yes. 1 heard the first sound of gunfire. 1 was in bed. |1 was
asleep. People were not yet awake. So I woke up, 1 spoke to my wife,
and 1 asked her why we were hearing gunfire at night, and I said that the
sound of gunfire was the sound of the weapons used by our enemies.

Q. Could you please pause for a while. So you were in your house at
the time when you heard the first gunshots. Is that the case?

A Yes, indeed. 1 was in my house. That is -- which is close to my
farm, because 1 had two of them. | had this house and my cows were not
very far from it.

Q. You said that when you heard the gunfire, you woke up your wives
and your children. Is that case?

A Yes.

Q. Shortly after that, you told them that it would be best for them

to run away; is that right?
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A. I said to them, "Did you hear this sound of gunfire?" They said,
"Yes, we heard the gunshots, but they do not sound like the gunshots of
our soldiers.” So I told them, "Get up and go and hide in the bushes."

Later on, the children got up, my wife as well. You know, 1 had
two wives. One was in the dispensary with my child. So I asked them to
go and hide near the river. 1 told them not to go very far, because if
the situation got out of hand, 1 would have to look for a way to save
them. That is why they stayed there.

Later on I returned. 1 started freeing my cows. That is, I
opened their enclosure so that 1 could flee with the cows. And an UPC
soldier came to buy milk. And he said, '"Look, don"t bother yourself with
the cows. The fighting is intense.”

Q. Could you stop there, please, and let me revisit a few points
which you have mentioned.

After the departure of your wife and your children to the river
you mentioned, did you remain alone in your house?

A At that point in time 1 was alone. |1 was trying to open the
enclosure where the cows were so that I could flee with the cows. 1
wanted to save my cows. | wanted to take them along and run away with
them.

Q. You talked about a river. Could you give us the name of that
river.

A It is not Aye (phoen). Aye is located near Misho (phoen). The
name of the river 1"m talking about is Waka.

Q- You said your wife and your children fled and you remained alone

Case No. ICC-01/04-01/07 Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 39/83EA T

Witness: Witness P-0161 (Open Session) Page 39
Questioned by Ms. Darques-Lane

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in your house because you were trying to see how you could attempt to
flee with your cows; is that correct?
Al Yes. It was not about staying at home or whatever.

When my wife and children fled, 1 started freeing the cows. |1
wanted to take the cows along and flee with them. Later on, a UPC
soldier came, and he told me, "You are attending to your cows? Look at
the Waka hill." 1 looked at the Waka hill, and 1 found that the hill was
encircled, was surrounded. 1 started running around to go and retrieve

my wife and my children at the place where I had asked them to go and

hide.

Q. When you say -- say that the hill was surrounded, by whom was it
surrounded?

Al It was surrounded by the Ngitis. They were on the Waka slope.

The Balendus came from Zumbe, and they descended towards Limbo and Mayi
Ya Franga, and they"re heading towards Berunda. So they came together.
They came together.

Q. The soldier -- so the UPC soldier that you spoke about who came
to your farm, did he come while it was still night-time, or did he come
when it was already day-time?

A He came in the morning. It was in the morning when the gunfire
had started, because he had to come to buy milk in the morning for
breakfast. Afterwards, they did what they called FOREN, and what this
was was a place where they had to meet to carry out their exercises.
They said, "We have got to go to FOREN," and that®"s why the reason why

they brought milk in the morning and they prepared the breakfast.
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1 Q. There was just one UPC soldier alone or were there several ones

2 who came to your farm in the morning?

3 Al No. He was alone with his carrier, and he had come to buy

4 water -- milk. He wanted to buy milk for breakfast.

5 Q. At the time he arrived, were the members of your family -- or had
6 the members of your family already left their residence?

7 A Those who were in the hospital were still there. They had fled,
8 and they had entered the institute. There were three of them. The wife
9 of my child, my child, as well as my wife. And the fighters found them
10 in that place when the house had -- was being burnt, but thank God they
11 left and they fled together. When we were fleeing, the child said the

12 following: "Mummy, the situation is becoming terrible. My wife is ill
13 so we"re all going to die because of me. If that was the case, mother,
14 while 1 still have strength, leave me and 1"m going to hide in this bush
15 next to the river, and you and my wife take the -- flee, go together. 1
16 don"t want you to all die because of me."

17 And this is how my wife saw a soldier. He was a hundred per cent
18 Walendu. He said, "It"s you who are working -- or working together with
19 the Hema." And my wife was Mulendu, and the soldier who wanted to kill
20 my wife was also Mulendu. And my wife said, "But, sir, if this was the
21 case, kill me. |If you want to kill me, kill me." He said the following.
22 You -- he wanted to shoot my wife. 1 don®"t know if the magazine was

23 loaded or not, but it was my wife who said that he"d shot at my wife, but
24 this didn"t work, and so he left the child aside and this Lendu person

25 stayed looking at my child who was there. Afterwards my wife fled, and 1
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don"t know how my son -- or my child was killed afterwards, because my
wife left him with this Walendu man. She"s still alive. Even if you
call her here, she will be -- she will give the explanation such as 1
have given them here.

Q. Witness, 1™m going to go back to certain points which you just
mentioned such that we all understand how the attack took place. So I
will take it from the moment when the UPC soldier came to see -- to see
you in your residence.

You were in your residence with your wife —-

A No. No. This man -- I had already got my wife to leave, and

when the gunfire started, the soldiers came towards me, towards my house.

Q. When you say "the soldiers," could you tell us which soldiers you
are talking about?

A You want to -- do you mean the soldiers who came to fight us?
That"s the question that 1"m asking you. Do you mean the soldiers who
came to fight us?

Q. You said that there were soldiers who advanced towards your
residence. Can you tell us which soldiers these were?

A No. The soldier who came to my house was a UPC soldier. He was

alone. There weren™t two or three soldiers, there was just one, because

this person came regularly to buy milk from me.

Q. So in his company, what were you able to see? What happened at
that time?
A When he arrived, he found members of my family -- he found that

they"d already -- they"d already fled. So he said, "What am I going to
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1 do? On the hill there are people. On the other side there are other

2 persons. 1 can no longer get milk."

3 Q. When you said that there were people by the hill, who were these

4 people by the hill?

5 A Ngiti. It was the Ngiti who were on the hill. They were

6 speaking in their language. They said the following: "Today is today.

7 Today they will see."

8 Q. Did you hear them? Did you hear them say these words?

9 A I heard -- 1 heard these words very well. 1 even turned, and I
10 looked, and 1 saw today something is going to happen. How are we going
11 to get out of it? And afterwards, the UPC soldiers fled, and they left
12 behind them the civil population who was being massacred. 1 fled and 1
13 hid for some time in that place.

14 Q. Could you describe to us the Ngiti who were in the mountain? How
15 were they dressed?

16 A The Ngiti who were on the hill were dressed in civilian clothing.
17 Q. Were they armed?

18 Al Yes, they were armed. They had machetes. They had arrows. They
19 also had weapons. They were stationed on the hill, and from there 1

20 could see them.

21 Q. What type of weapons did they have? You"ve just spoken about

22 weapons. Could you more specific in this regard?

23 A You will understand something. The people who were 500 metres

24 from me, 1 couldn®"t see what type of weapon they had. [I1"m not a weapons

25 expert. |1 couldn®"t -- 1 don"t know exactly what weapon they had.
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1 Q. I"m sorry, 1 wasn"t very clear. Were they bladed weapons, or
2 were they rifle-type weapons or other?
3 Al When they went to disperse -- when the people were dispersed,
4 when I saw that 1 couldn®"t die in that place, I fled and I went to a
5 small river, and from there 1 saw that they were armed. You can see if
6 somebody, for example, has a weapon and another person has a spear or a
7 machete. They were walking in that way. Somebody could shoot, and the
8 others who had machetes, they killed people with machetes.
9 Q. You tell me that they -- what you said to me is that they
10 finished people off with these weapons. So which people are you talking
11 about?
12 Al Those who had such a weapon will shoot at a person, and people --
13 people have machetes, they"re going to finish them off, finish off the
14 individual. You see, a bullet might kill somebody -- somebody from far,
15 but 1t"s the people who had machetes who actually finished off the
16 individuals.
17 Q. The individuals who you"re speaking about, is the person a
18 soldier or a civilian?
19 A What do you want to know? You want to know the person -- which
20 person were armed with machetes or normal weapons? 1 haven™t quite
21 understood your question.
22 Q. You said to us that the Ngiti who were positioned -- or who were
23 close to the village were armed, and afterwards, some of them finished
24 off an individual with machetes. So my question is with regard to the
25 victim, the person who was finished off. Was this person a soldier or a
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1 civilian?
2 A It was civilian. It wasn"t a soldier. Civilian.
3 THE INTERPRETER: The interpreter corrects: Civilians, plural.
4 MS. DARQUES-LANE: (Interpretation)
5 Q. The UPC soldiers who came to see you, where were they based?
6 A The UPC soldier came from his camp, the military camp of the UPC
7 in the institute. That"s where they were based.
8 Q. Can you describe this camp before the attack?
9 A It was a school, if I can show you with my hand. When the
10 Ugandans came, they were passing through - they were going to Bunia - and
11 they found in Bogoro -- well, they found Bogoro. They wanted to stay
12 there. [1"m speaking about the Ugandans. Afterwards, they made trenches
13 from the form of a circle, and I asked myself the question, Why are they
14 making these trenches? And we were told that they usually hid in such
15 trenches. And the day that the Ugandans left, they left these trenches
16 open. When UPC soldiers came, they took over these. And it was -- that
17 was what the UPC -- the camp -- they -- it was a camp that the Ugandans
18 had set up there. And the Ngitis said, The Ugandans were here. They
19 stopped us going via the road, because they were going to Zumbe. We went
20 to Zumbe for reconciliation purposes.
21 Q. Where were the trenches with regards to the camp?
22 A The trenches surrounded the institute. It was In a circular
23 form.
24 Q. Can you tell us how many soldiers were at this camp
25 approximately?
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A UPC? The UPC soldiers, there were about a hundred of them,
approximately a hundred persons.

Q. What is the UPC?

A I don"t know what political party it is. | heard people speak
about the UPC. Some give a definition to this UPC. | don"t know.
Afterwards 1 knew -- 1 found out that it was a political party, but 1
don"t know what type of political party the UPC is.

Q. Is an ethnic group represented by the UPC?

THE INTERPRETER: The Swahili interpreter didn"t hear the
Prosecutor®™s question.
MS. DARQUES-LANE: (Interpretation)

Q. Is an ethnic group represented by the UPC?

Al When 1 saw the UPC soldiers go in, they were under the command of
Thomas Lubanga, and 1 heard that the UPC belonged to Thomas Lubanga. And
it was said that there was not a -- not a Muhema who was alive. They had
all been killed. 1t was the UPC who helped the Bahema to still live. |IFf
now in lturi there are still Hema people, it"s due to the UPC.

Q. So what did the UPC soldiers do in Bogoro Institute in February
20037

A When the Ugandans arrived there, the Ngiti and the Lendu fought
the Ugandans, because the Ugandans blocked the road. They wanted to go
to Bunia. The day that the Ugandans left the problems started. We saw
APC soldiers appear. After the departure of the Ugandans it was APC
soldiers who came. And here I mean APC and not UPC. After the APC --

Q. I"m sorry to interrupt you. Just marking a break here. 1 would
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1 like to take you back to the time of the attack, the beginning of the
2 attack.
3 Before you left your residence, you said that you left at a given
4 time after your -- your family had left. When you were at your house,
5 what did you see after your family left? What could you see around you?
6 A When I -- well, 1 stayed there. | wasn"t alone. There were
7 other people who had fled. 1 was observing things. | was asking myself,
8 people from my family are in the hospital, my wife, my child. The wife
9 and my child, are they still alive? | stayed to observe the situation to
10 see what happened, and when 1 saw people fleeing being killed, 1 thought,
11 are my Ffamily —- is my family still alive? When the Ffighting became very
12 intense 1 fled and I went to the river, and at that time the UPC soldiers
13 fled because they were being driven out by the Ngiti.
14 Q. You"ve just told us that you had seen people who were killed.
15 Can you tell us who these people were and who killed them?
16 A The people who were killed were the inhabitants as well as some
17 UPC soldiers. The people who were killing them were the Ngiti, as well
18 as the Lendus, as well as the Bira, and after that they started to shout,
19 "You, inhabitants of Bogoro, today you"re going to see. Today
20 Germain Katanga himself, in person, has taken possession.” This women
21 and children -- their women and their children, they shouted. They said,
22 "Germain Katanga, Ngudjolo (indiscernible).” They shouted in this way.
23 I heard these cries -- | heard these shouts with my own ears.
24 Q. Witness, can you tell us how the Ngiti, Lendu, and Bira killed
25 the inhabitants?
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1 A. This is something that they"d agreed upon between themselves.
2 There was an agreement. If they came to fight the UPC, they couldn®t
3 kill the civilian population. But if they came to drive out the UPC, why
4 did they enter the institute to kill civilians, to eliminate civilians?
5 What reason drove them to exterminate the civilians? That"s the question
6 that 1 ask you.
7 Q. Witness, 1™m going to ask my question again. You mentioned the
8 fact that the inhabitants were killed. Can you tell us how they were
9 killed and who killed them?
10 A It was the Ngiti and the Lendu. They were armed. When they
11 attacked, they divided themselves into small groups. You will see -- you
12 would see a Ngiti with a normal weapon walk with two other of his
13 brothers with bladed weapons. And in a group of three, one person would
14 have a normal weapon and the other would have a machete and arrows. They
15 would shoot people, and having shot, the others would come and finish off
16 the individual with a machete. That"s something that 1 saw with my own
17 eyes.
18 When they were killing people, | saw with it with my own eyes. |
19 hid because we were surrounded, and 1 thought, What am 1 going to do?
20 No. 1 took the decision to flee. 1 fled in a group of UPC soldiers as
21 well as part of the civilian population that was also fleeing, and at
22 that time a pastor who was in mourning, he was called Babona Mathieu, he
23 called people because he was organising a mourning at his place, and
24 there several people were killed. A lot of people who were at that
25 mourning were killed. It was Bogoro. And why, when they arrived to

Case No. ICC-01/04-01/07 Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 48/83 EA T

Witness: Witness P-0161 (Open Session) Page 48
Questioned by Ms. Darques-Lane

1 fight, the UPC soldiers, why did they exterminate the civilian

2 population? They should fight between them, soldiers, and they should

3 leave the civilians alive. Why did they exterminate them?

4 Q. Witness, some elements of your narration, the interpreter didn"t
5 get the middle point because of an interruption.

6 (Prosecution counsel confer)

7 MS. DARQUES-LANE: (Interpretation)

8 Q- Witness, you told us that there were -- was Fighting. How long
9 did this fighting last for, and who was it between?

10 A The UPC soldiers were in their camp. The Lendu and the Ngiti and
11 the Bira came to attack them in their camp. The civil population fled to
12 the UPC camp. This was an educational building. When the UPC soldiers
13 had been beaten, because the enemy was in great numbers, the UPC fled.
14 All the people who had been in the village were killed. All the people
15 who stayed in the village were killed.

16 Q. When you say the UPC was beaten, can you say when during the day
17 the UPC had been defeated?

18 Al It was at 8.00 in the morning, because the fighting lasted for
19 three hours.

20 Q. The UPC soldiers, at 8.00 in the morning, where were they?

21 A No. The enemy found them in their camp. They were present in
22 their camp and they were asleep. They were surprised because they knew
23 nothing. They heard gunfire and the fighting started, and the civilian
24 population started fleeing.

25 Q. When did the Ffighting between the UPC and the attackers finish?
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A. They started -- or it started at 5.00 and it finished at 8.00. 1
would say from 5.00 to 8.00 in the morning. 1 think that it was around
three hours of fighting.

Q. After 8.00, what happened?

A After the UPC soldiers had been defeated, they fled. The
population had sought refuge in the institute, were massacred, and the
others who fled were chased after and then massacred. And it was at that
time that 1 saw one person who was dressed in a white uniform say the
following: "Do not kill the civilian population. Just kill UPC
soldiers.”™ After, | heard somebody say the following in Ngiti, he said
the following: '"They have brought us here to do the work. We have come
to do the work, and there is no question of saying do this, don"t do
that. We came here to carry out the work.' They said that in Kingiti.

I heard everything.

Later on, those who did not understand Ngiti joined with the
Lendus and started speaking Swahili, because Ngiti and the Lendu are two
different languages, and they said as follows: "Why do they want to
prevent us from killing civilians? We came here to -- we came here to do
our work. It is as a hunter who goes to hunt. He kills everything, even
the rats.”

MR. HOOPER: (Previous translation continues) ... interrupt you.
Much of what the witness has said is entirely new to us, and It"s very
difficult to follow, particularly when it"s all new information and when
the witness is talking so quickly and when one®s trying to keep a note.

I know there®"s a transcript, but one also keeps a note. So I1°d be very
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grateful if my friend could seek to control the witness a little so that
we"re not -- we"re not labouring trying to catch up with what Is new and
entirely new information which -- of which we"ve had no notice.

PRESIDING JUDGE COTTE: (Interpretation) Yes, Mr. Hooper. You
are quite correct.

Mr. Witness, | have already told you several times that your task
today is very difficult. You have to talk about things that are
difficult to talk about, but at the same time you have to be very clear
so that the Court should understand you well. So it is indispensable for
you to speak even more slowly, even though it seems complicated to you to
give an account of painful events slowly, but you have to be slow because
the interpreters have difficulty interpreting what you are saying and
also because the participants in this courtroom who have to remember what
you are saying have difficulties taking down notes.

So what you need to do, and this is applicable also to the
Prosecutor and to the Legal Representatives as well as Defence counsel,
when the person asking you a question asks you a precise question, try to
answer briefly and precisely, and the next question will try to add to
what you have said, and so on and so forth. |If the person asking you a
question tells you to give an account, then give an account, but when it
is a simple question put to you, do not give a lengthy account. Either
you are asked to give an account or you are asked a question.

This is simply to help you and to help us to work better
together. Please do not misunderstood me. It is simply to facilitate

your contribution.
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1 JUDGE DIARRA: (Interpretation) Mr. Witness, at one point I made
2 this gesture to you with my hand and you stopped talking. It does not
3 mean that you should stop talking. It simply means that you should slow
4 down. This is what is done in this courtroom, and it works. So you have
5 to continue to speak, but you have to bear in mind that everything that
6 you are saying is translated and written down in French and English.
7 PRESIDING JUDGE COTTE: (Interpretation) Professor Fofe, please.
8 MR. FOFE: (Interpretation) Thank you, Mr. President. We would
9 like to point out that there is a problem with the translation of an
10 answer from the witness. Page 52, lines 24 to 25. The witness"s answer
11 was incorrectly translated. When he spoke about the two accused, he
12 never said that the two accused were shouting. He never said that. He
13 said something else.
14 PRESIDING JUDGE COTTE: (Interpretation) 1 am going back up to
15 that passage, and I"m reading.
16 "It is the children and the women shouting. They were saying,"
17 and then the names of the accused. "They were shouting. |1 heard those
18 shouts with my own ears."
19 This is the French transcript. Do you want us just to go to that
20 point and the audio should be examined?
21 MR. FOFE: (Interpretation) Yes, your Honour.
22 PRESIDING JUDGE COTTE: (Interpretation) As we have done before,
23 if we cannot do that during today, at least for Tuesday morning the
24 audiotape of the witness"s testimony should be examined and compared with
25 the two transcripts, French and English.
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Is it technically possible, Court Officer?

(Trial Chamber and Court Officer confer)

PRESIDING JUDGE COTTE: (Interpretation) Not right now, but
something will be done to clarify that point.

Madam Prosecutor, please proceed with your direct examination,
and, Mr. Witness, thank you once again for speaking slowly.

MS. DARQUES-LANE: (Interpretation)

Q. Witness, you told us that immediately after the attack started,
or at least after the attack started you fled. Where did you flee to and
with whom?

A I fled towards the small streams that I go to fetch water. It is

right next to my house.

Q. Is it the Waka River?
A. That is correct. It is river Waka. It is the Waka River.
Q. Were you alone in your hiding place?

A When I went to hide, I hid with one of my wives who had lost a
child. They had killed a child. 1 can say that there were four of us,
that is, excluding the child who had been killed.

Q. For how long did you stay at that place?

A I stayed there from 8.00 a.m. up till 1.00 p.m.

Q. And what did you see from your hiding place?

A When 1 found myself at that place, that is in a small stream, it
is near a small slope. We stayed there, that is myself, my wife, and a
child. At that time, I saw people running while others were attacking

and killing, and I asked myself, What can I do? So | decided to flee.
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1 Later on, my wife and child were there. My wife was asking me,
2 "What are you going to do? Are you going to leave me all alone?”
3 Knowing that one of her children had already been killed, | decided to
4 hide with her. Later on, 1 also saw that my house had been set on fire.
5 Q. You have just said that your house was on fire. Who had set your
6 house on fire?
7 A It is -- that is what 1 told you. When 1 went into hiding, | had
8 left my house, the places -- the place where my cows were. | crossed on
9 the other side. 1 saw women who were also fleeing. There were two of
10 them accompanied by three children. The people who were attacking us and
11 killing us captured those women and took them into a house. They closed
12 the door and set the house on fire.
13 I had five goats, and 1 noticed that one of those goats had been
14 killed. And the women accompanying them took some flour, and then they
15 started cooking in my house.
16 Q. Witness, please observe a pause. You have just told us that you
17 saw women and children taken into your house and that your house was set
18 on fire. Can you tell us who set the house on fire?
19 A It was the Ngitis and the Lendus. They were all together.
20 Q. And were these women armed, that is, the women who were taken
21 into your house?
22 A No, they were not armed. The militiamen, that is, the Ngitis and
23 the Lendus, stopped people who were coming from Bogoro. They put them
24 inside my house and set my house on fire.
25 Q. From your hiding place were you able to see the Bogoro Institute?

Case No. ICC-01/04-01/07 Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 54/83EA T

Witness: Witness P-0161 (Open Session) Page 54
Questioned by Ms. Darques-Lane
1 A. Yes. 1 could see the institute very well.
2 Q. Can you describe to us what you were seeing at the
3 Bogoro Institute?
4 A I could see.
5 Q. Were there soldiers or civilians at the Bogoro Institute, that
6 is, while you were in your hiding place?
7 A Our soldiers had already fled. It was the soldiers who came to
8 kill us who had occupied that place.
9 Q. What did you see from your hiding place?
10 A I saw that the UPC office had been set on fire. People came.
11 They were shouting and killing people. That is what | heard.
12 MS. DARQUES-LANE: (Interpretation) Just one moment,
13 Mr. President, with your leave.
14 (Prosecution counsel confer)
15 MR. HOOPER: While my friend"s doing that, just on the last
16 answer, was it "officer" or "office"? My English translation has
17 "officer."
18 PRESIDING JUDGE COTTE: (Interpretation) The witness said
19 "office" iIn English. That is "bureau"™ in French.
20 MR. MACDONALD: (Interpretation) Yes.
21 PRESIDING JUDGE COTTE: (Interpretation) The French transcript
22 has "bureau."
23 Please proceed, Madam Prosecutor.
24 MS. DARQUES-LANE: (Interpretation) Much obliged, Mr. President.
25 Q. You said that while you were in your hiding place near a small
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1 slope, there were people running and others attacking and killing. Was
2 this after 8.00? Was it after the departure of the UPC soldiers or
3 before?
4 A The UPC soldiers left at 8.00, when the inhabitants, the
5 population, started fleeing. It is the civilians who stayed behind, and
6 it is the same civilians who were being hunted down by those who had come
7 to kill them.
8 (Prosecution counsel confer)
9 MS. DARQUES-LANE: (Interpretation)
10 Q. Witness, let me begin by asking you to tell us whether you
11 observed the death of people that you knew other than members of your
12 family, that is, people who were not members of your family. You can
13 mention their names in open session and tell us what happened to them and
14 what you saw during the attack.
15 A I came here to testify about the members of my family. How do
16 you want me to talk about the cases of those who are not members of my
17 family?
18 Q. A short while ago you talked about a certain Matia, Mathieu.
19 What happened to him?
20 A Matia was a pastor. It was the Ngitis and the Lendus who killed
21 his relatives. They knew him. They knew the children of Matia also.
22 Matia had grown up in the community of the Ngitis and the Lendus. He was
23 living in Katonie, which is a locality of the Lendus.
24 Q. Did you see him being killed?
25 A He and those who were with him were killed. Only Matia®"s three
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1 daughters and three sons survived. They killed many people. It was in
2 Bogoro that these people were killed. There were people who came from
3 Shari and from Bunia.
4 Q. How were they killed? And here I"m referring to Mr. Babona and
5 his family.
6 A During the war, he had a house built with sheet metal. They
7 arrived there, and they threw a bomb on his house, which killed the
8 people who were there.
9 Q. Was he killed in his house during that explosion?
10 A The women and the other people died inside the house, but Matia
11 died around the institute, next to the small forest near Waka. That is
12 where he was killed.
13 Q. How was he killed?
14 A He was shot.
15 Q. Did you see him being shot?
16 A When he was captured, 1 could see that he was wearing a blue
17 shirt. He was crying in Hema. He was saying, "In the name of Jesus,
18 save me. I"m going to die."” He was speaking in Hema. And he added,
19 “I"m dying. In the name of Jesus." It was at that time that he was
20 shot. And the attackers started saying, "It is Matia. It is Matia," and
21 they attacked him and continued hacking him to pieces with machetes.
22 Q. Just one last question. At that time when Matia, the pastor, was
23 killed, was he alone or was he with other members of his family?
24 A You see, all of us who are here in this courtroom. If there is
25 an attack and we have to flee, it would be difficult to know who fled,
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1 whether the person fled with his family or fled alone. It would be

2 difficult.

3 MS. DARQUES-LANE: (Interpretation) Mr. President, 1 think we

4 can take the break now.

5 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Madam

6 Prosecutor.

7 Mr. Witness, we are going to break one and a half hours for lunch
8 and for you to relax and rest. We are going to reconvene at 2.30 p.m.

9 And, Court Usher, please lead the witness out of the courtroom.
10 (The witness stands down)

11 PRESIDING JUDGE COTTE: (Interpretation) We shall rise and

12 resume at 2.30.

13 Luncheon recess taken at 12.56 p.m.

14 On resuming at 2.41 p.m.

15 (Open session)

16 COURT USHER: All rise.

17 PRESIDING JUDGE COTTE: (Interpretation) The court is in

18 session. Please take your seats.

19 Mr. Hooper, 1 have been informed that you have a request to make.
20 Well, 1 think this is the appropriate time for iIt.
21 MR. HOOPER: Yes. | indicated to the Registry that there was a
22 matter that we were going to raise. |1 was uncertain how long it might
23 take and suggested that, for the comfort of the witness, the witness not
24 be brought. And I hope that"s not an inconvenience to the Court.
25 Now 1 give way to Mr. O"Shea, who is going to make his submission
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1 to you.

2 PRESIDING JUDGE COTTE: (Interpretation) Mr. 0"Shea, you have

3 the floor, sir.

4 MR. O"SHEA: Yes. Thank you, Mr. President.

5 This is, in fact -- if I could just outline the nature of the

6 application very clearly. This is an application for, may I say, an

7 objection followed by an application for the exclusion from the record of
8 a specific part of the testimony of this witness, and if | may start by
9 going to the transcript to set out the specific part which is in

10 contention here, and then 1 will explain the reasons for our application.
11 At page 45 of the English transcript of the testimony of this

12 witness, 161, lines 14 to 20, the witness states as follows:

13 "The people who were killed were the inhabitants as well as some
14 UPC soldiers. The people who were killing them were the Ngiti, as well
15 as the Lendu, as well as the Bira, and after that they started to shout,
16 "You, inhabitants of Bogoro, today you"re going to see. Today Germain
17 Katanga himself, in person, has taken possession of women and children_”
18 Their women and children, they shouted, "Germain Katanga, Ngudjolo.®

19 They shouted in this way. 1 heard these shouts with my own ears."

20 Now, no real criticism to my learned friend for the Prosecution,
21 but the manner in which this examination-in-chief has been led has been
22 such that this witness has been given, as it were, a free rein. Normally
23 in examination-in-chief, one would exercise a degree of control over the
24 witness and take the witness through their testimony part by part.

25 A method has been chosen with this witness which involves
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1 allowing the witness to tell his story by himself, as it were, to a large
2 degree, with a very measured degree of control over the subject matters

3 that the witness covers. And that in itself is permissible. It has a

4 certain inconvenience for us, which we"ve pointed out on various

5 occasions, with respect to actually following what"s going on; but

6 inconvenience aside, there"s nothing in that method as such which --

7 which is objectionable save that it -- it doesn™t really assist the

8 Defence in identifying objections early. But the effect that it does

9 have is that if you give the witness a free rein, it may lead to a

10 situation where the witness starts to talk about things of which the

11 Defence has absolutely no notice. And the danger in that is that if the
12 Defence has no notice of new information, they may not be in a position
13 to properly cross-examine.

14 Let me explain the context with this particular witness. With

15 this particular witness, the statements that we, the Defence for

16 Mr. Katanga, were provided with give - and | can say this, 1 think, quite
17 forcefully - absolutely no indication that this witness is going to talk
18 about Germain Katanga. In fact -- and 1"m not in a position to disclose
19 our defence at this stage, but let me say that this witness, on the basis
20 of his witness statements that were given to us, was not incriminating to
21 Mr. Katanga.
22 Without going into details of the Defence case, we"re not here to
23 challenge the fact that people died or -- or that particular atrocities
24 were committed. We"re here to challenge Mr. Katanga®"s responsibility for
25 such atrocities. We therefore find ourselves in some difficulty with
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1 this witness, because when we were doing our investigations, we naturally
2 have to manage our investigations appropriately, and there were certain

3 witnesses of which we were given notice who we felt these are witnesses

4 who are of an incriminating nature having regard to our instructions, and
5 there are other witnesses that we felt, well, these witnesses are not of
6 an incriminating nature having regard to instructions.

7 Those witnesses that were of an incriminating nature, we had to

8 measure our investigations iIn a particular way. That is to say, we had

9 to investigate the background of those witnesses, their presence at

10 Bogoro, their affiliations, their activities, in order to attempt to

11 determine the level of credibility of the witness in order to allow us to
12 cross-examine the witness.

13 When we came into court this morning, credibility was the last

14 thing on our minds with respect to Witness 161. And, in fact, over the
15 years that this Defence team has been -- or, rather, since 2007, since

16 this Defence team has been dealing with this case, credibility of 161 has
17 not been our concern. In the last few hours this witness has completely
18 changed character, has gone from the point of view of the Defence of

19 Mr. Katanga from a completely harmless witness to possibly one of the
20 most extremely -- one of the most incriminating witnesses in the case
21 because of that sentence which I read out earlier.
22 Now, let me make it plain that 1 don"t blame Prosecution counsel
23 for eliciting that answer. It seems clear, to me at least, that she
24 didn"t deliberately elicit that answer, and 1 have to accept that that"s
25 relevant to the determination of the question 1"m raising. However, it
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1 would seem reasonable for us to expect from the side of the Defence that
2 when the Prosecution are interviewing their witnesses in the trial

3 against Mr. Germain Katanga, that they would ask questions about

4 Mr. Germain Katanga to determine whether the witness knew anything about
5 him. There®s no indication of any of that in the witness statements. IFf
6 any such questions were put directly or indirectly by the Prosecution,

7 they haven®t been disclosed to us.

8 And then the manner in which this witness has been led, while as
9 I say, you know, 1 have to be fair to my learned friend. You know, she"s
10 asking opening questions. She is following the rules. So in that sense,
11 you know, she can®"t be criticised. But if questions are so open and the
12 witness is not asked to pause, we will get a situation where the withess
13 will go in all sorts of directions, as I"ve said, which may differ from
14 the direction which was taken during the witness"s interviews. So to

15 that extent, the Prosecution has contributed to this situation, although
16 perhaps innocently.

17 But the bottom line is this: In my submission, the Defence for
18 Mr. Katanga suffers extreme prejudice by this evidence, because we are
19 not In a position to embark upon a cross-examination of this witness in
20 the manner that we would have done had we been given notice of the fact
21 that this witness was going to incriminate our client directly.
22 Essentially, in considering what is prejudicial and what is a
23 fair evaluation of evidence for the purposes of a fair trial, and in
24 particular under Article 69(4), it is my submission that notice is
25 absolutely crucial.
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1 When your Honours consider situations of notice, each case, of

2 course, must being looked at on its own facts. The problem here is that
3 by referring to Mr. Katanga and in the manner in which this witness has
4 referred to Mr. Katanga, in the English, "Germain Katanga himself has

5 taken possession,' in the French, "(Interpretation) Germain Katanga

6 himself has taken possession,' (In English) as | say, it totally changes
7 the character of this witness and puts the Defence on its back foot and
8 unprepared.

9 So the essence is the reference to Mr. Katanga and his taking

10 possession and the shouting of Mr. Germain Katanga, and I can add that as
11 far as 1 know, in none of the witness statements, in none of the

12 documents which have been provided to the Defence, is there reference to
13 the attackers shouting '""Germain Katanga.' It"s possible I may be

14 corrected upon that. There"s a lot of material in this case, but as far
15 as | know, that"s the position. But certainly with respect to this

16 witness, we had absolutely no idea.

17 Now, 1 apologise to the Prosecution, because 1 haven®t been able
18 to collect together authorities and place them at their disposition.

19 We"ve attempted to look at this issue over the lunch break, but the time
20 has been a little short. Nonetheless, 1"m not going to refer to anything
21 which is not easily accessible.

22 1 would like to refer your Honours to the Trial Chamber 1°s

23 decision in the case of the Prosecutor against Bagosora et al., which is
24 dated the 18th of November, 2003, the decision on admissibility of

25 evidence of Witness DP. And this is a case before the International
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1 Criminal Tribunal for Rwanda, and the case number is ICTR-98-41-T.

2 Now, this decision has a particularity in the sense that there is
3 this one difference between the International Criminal Court and the

4 International Criminal Tribunal for Rwanda which I have a duty to point

5 out to your Honours, which is that in the International Criminal Court,

6 the Prosecution cannot speak to their witness shortly before the withess
7 testifies, whereas in the International Criminal Tribunal for Rwanda, the
8 Prosecution have access to their witness, and they would, theoretically

9 at least, be able to interview their witness shortly before the witness
10 testifies, and if the witness comes out with new information, they could
11 immediately supply that new information to the Defence. The Defence may,
12 of course, still have an argument depending on whether the will-say

13 statement, as it has been called, provides sufficient notice to the

14 Defence. But let me say this, Mr. President, your Honours, whether a

15 will-say statement provides sufficient notice to the Defence or whether
16 the Defence has sufficient notice must be a question of fact in each

17 instance. There is no, 1 would submit, magic period of time. But on the
18 facts of this particular case, no notice at all of Mr. Katanga®s being --
19 name being shouted out by attackers and Mr. Katanga taking possession
20 coming from this witness places us in a highly prejudicial position.
21 The decision that I"ve just referred your Honours to, | will read
22 out paragraph 6 of that decision which states that:
23 "Whether evidence is new requires comparison with the witness"s
24 own prior statement. Any other indication in the indictment or the
25 pre-trial brief of an event in question combined with a period of notice
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to the Defence that a particular witness will testify on that event, that
the particular witness will testify on that event, and the extent to
which the new evidence alters the incriminating quality of the evidence
of which the Defence has -- already has notice."

The Chamber then goes on to talk about evidence which is not new.

I would invite your Honours to consider that test with regard to
notice as of being of some use.

Now, 1711 refer your Honours to another decision, this time from
the International Criminal Tribunal for the former Yugoslavia, and this
is the case of the Prosecutor against Dario Kordic, of the
1st of December, 2000. This is decision on the Prosecutor®s submissions
concerning Zagreb exhibits and Presidential transcripts. A decision
rendered by Judge Richard May, Judge Mohammed Bennouna, and
Judge Patrick Robinson, and this is the Trial Chamber of the
International Criminal Tribunal for the former Yugoslavia.

Now, this case is not directly on point, but it does deal with
the issue of notice and prejudice to the Defence. And in paragraph 36 of
the decision, Judge May discusses the test with regard to admission of
evidence where an issue of notice arises. And | say that this case is
not directly on point because it deals with documents sought to be
introduced after the close of the Defence case, as | understand the
decision, which is obviously quite a different situation from here.
However, what Judge May says is of some use. He says:

"Accordingly, the test which we will apply is as follows: First,

the material must be new in the sense of not having been available to the
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1 Prosecution with due diligence, before the end of its case. Pausing

2 there, 1 do not understand it to be suggested that any of this material
3 was, in fact, available at the time, and accordingly, it is accepted that
4 it is new. |IF that is not the case in relation to any material, then the
5 Defence should point it out.”

6 PRESIDING JUDGE COTTE: (Interpretation) Just a bit more slowly
7 if you wouldn®t mind, Counsel 0*"Shea, iIf you could speak a bit slower.

8 The interpreters don"t have your document, and as such they®re having

9 difficulties following your intervention. So if you are going to

10 continue, please speak more --

11 MR. O"SHEA: (Overlapping speakers) ... Mr. President.

12 JUDGE DIARRA: (Interpretation) Perhaps we can ask for the copy
13 of the text for the interpreters.

14 MR. O"SHEA: As I"ve indicated, your Honour, I haven®"t had time
15 to organise that. 1 don"t think 1"m going to be on the authorities much
16 longer, so 1°11 deal with it in a way which -- which doesn"t prejudice
17 the interpreters. But I do apologise to the interpreters, and of course
18 the Prosecution, for not bringing in copies of these decisions, but we
19 simply ran out of time during the break.
20 Judge May goes on to say, and 111 read slowly:
21 "Going on with the test, second, the material must not be
22 cumulative, that is, a repetition of evidence already given, and it must
23 be of sufficient (sic) relevance to the core issues in the case such as
24 those relating to the conduct of the accused.™
25 Judge May goes on to say:
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"Third, the admission of the evidence must be in the interests of
justice, that is, in the interests of assisting the Court in determining
the guilt or the innocence of the accused and not be contrary to
Rule 89(D)."

In this case before us, 1 would submit that if the Prosecution
had acted with due diligence at the time of its interviews, if this
information was in the hands of the witness, the witness would have
provided that information to the Prosecution and then it would have been
passed on to the Defence, and the Defence would have had adequate notice.

IT the Prosecution did ask questions to determine what this
witness knew about Germain Katanga, and if, as a consequence, the witness
gave answers, then that information should have been handed over to the
Defence. So either the Prosecution did not act with due diligence in
determining the relationship between this witness and the accused, or
they did and they wrongly failed to give the relevant information to the
Defence.

Faced with a situation such as this, in our submission, the
Chamber is faced with two alternatives. One alternative is to exclude
that part of the evidence from the record which relates to the references
to Germain Katanga, and it"s our submission that in these particular
circumstances that would be the fair thing to do.

The second alternative course open to the Judges, in our
respectful submission, would be to adjourn the cross-examination of this
witness and afford the Defence team for Mr. Katanga the time to

investigate those aspects of the witness which would enable us to
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1 challenge the witness"s credibility.
2 We would submit that the first option would be the proper one in
3 these particular circumstances, and we say that because, as we all know,
4 the accused has the right to a trial without undue delay. We feel that
5 the -- the Prosecution has contributed to this difficulty, albeit
6 innocently, because as -- as | have indicated, this is information which
7 in the normal course of events ought to have been elicited during the
8 interviews of the witness, and the manner of questioning in the
9 examination-in-chief just gave this witness too wide a rein. In those
10 circumstances, 1 think we have our right to insist upon our expeditious
11 trial and not to have it delayed because of something which could have
12 been avoided.
13 Also, in our respectful submission, the particular evidence which
14 has come out of the mouth of this witness is -- if it relates to
15 anything, it relates to the hierarchy and orders of the accused, which is
16 a matter upon which other Prosecution witnesses are due to testify and
17 have testified. The way in which this evidence has come out raises
18 serious questions as to why it wasn"t mentioned by the witness previously
19 during his interviews, and iIn that sense opens up the question of the
20 reliability of the evidence, that is to say, to what degree is this
21 evidence really probative in any event. So to that extent its
22 prejudicial effects outweighs its probative value.
23 1"ve placed two options in front of your Honours. Perhaps there
24 is a third. The third could be this, that the Chamber could declare that
25 it will not rely on that part of the testimony of this witness because of
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1 the prejudice and the effect it has on the fairness of this trial.

2 Whether that®"s a workable option I suppose depends on one®"s view of

3 procedure.

4 Mr. President, your Honours, those are my submissions.

5 PRESIDING JUDGE COTTE: (Interpretation) Thank you,

6 Counsel 0"Shea.

7 I*m coming, Professor Fofe.

8 Just to be certain that 1°ve understood, so there are three

9 options at the end of your iIntervention. So one is to quite simply

10 exclude this part of the testimony in the transcript. The third one I™m
11 putting second, which is to declare that the -- or the Chamber declares
12 that it will not rely on this part of the testimony. And the third

13 option is to interrupt or perhaps to delay your cross-examination, to
14 have an investigation with regards to this witness and with regard to his
15 credibility in particular. You didn"t speak about interrupting the

16 examination-in-chief, it"s delaying the cross-examination.

17 MR. O"SHEA: 1 don"t know how my submission was translated, but
18 that was what 1 meant to say. The examination-in-chief can, of course,
19 be completed.
20 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
21 Counsel 0"Shea. It"s very important for this precision to be made.
22 Professor Fofe, 1 was going to give you the floor, so please go
23 ahead.
24 MR. FOFE: (Interpretation) Thank you very much, your Honour.
25 Your Honour, ladies and gentlemen, Judges, the Defence of
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1 Mathieu Ngudjolo joins the request which the Defence of Germain Katanga
2 has just made and with reason. Before the break, the Defence of

3 Mathieu Ngudjolo requested from the Chamber the verification of the

4 interpretation or the translation of page 52 of the transcript in French,
5 in particular lines 24, 25.

6 The Defence of Mathieu Ngudjolo noted that there was a problem,

7 and it firstly wanted to verify where they were with that.

8 As our colleague has just gone into detail of the issue raised,
9 the Defence of Mathieu Ngudjolo has been able to support this and join
10 this request and agrees with the arguments, all the arguments, expressed

11 both at the factual level as well as at the legal level.

12 In order not to repeat ourselves, | would just like to stress --
13 to stress the fact that in the statement of this witness which was

14 transmitted to us by the Office of the Prosecutor, this witness did speak
15 of the attack of February 2003, but speaking about this attack of

16 February 2003, this witness does not mention anywhere the name of

17 Mathieu Ngudjolo.

18 As you know, your Honour, we are here in front of a very complex
19 issue. The work of the Defence is not easy. Time iIs necessary for the
20 Defence to try to deal with the massive work undertaken by the Office of
21 the Prosecutor for years. We, in a few months, have to try and prepare
22 the defence of Mathieu Ngudjolo. And 1 would also like to draw the

23 attention of the august Chamber to the relevant provisions which govern
24 the International Criminal Court, and namely Article 67, the first

25 paragraph, (a), of the Statute.
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1 My excellent colleague, Counsel 0"Shea, developed arguments at
2 length in this regard. 1 just would like to underscore the fact that for
3 the Defence being notified sufficiently in time with regard to important
4 information within the case in order to be able to undertake its task
5 appropriately and faithfully, to undertake those tasks which are
6 incumbent upon it.
7 I have spoken about the Defence here, so, your Honour, 1 am not
8 going to spend much more time on this, but it"s for this reason and
9 taking into account the fact that the prejudice felt by Germain Katanga
10 is not different from that undergone by Mathieu Ngudjolo. The surprise
11 effect does cause prejudice to the Defence of Mathieu Ngudjolo, and that
12 is why we support this and we join the request of the Defence of
13 Germain Katanga.
14 Thank you, your Honour.
15 PRESIDING JUDGE COTTE: (Interpretation) Thank you,
16 Professor Fofe.
17 Before giving the Prosecutor leave to address the Court, the
18 Chamber would like to know if Counsel Fidel Luvengika, who is the counsel
19 of this Witness 161, who is also a victim, would like to intervene at
20 this moment in our proceedings.
21 MR. LUVENGIKA: (lInterpretation) Your Honour, Judges, the debate
22 that"s currently concerning us at the moment, in terms of that, 1 think
23 that it is a problem which only concerns the witness, who has decided to
24 testify as to more than he testified previously. 1 do not see the
25 counsel -- or the counsel of the witness does not see the responsibility
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1 of —- with regard to his behaviour as recognising -- or without really

2 recognising our -- as our counsel -- as Counsel 0O"Shea does, with regards
3 to saying that he is -- the Prosecution is innocent. And in the attitude
4 of my client, we feel that -- or we feel the desire to tell the truth, to
5 say everything that happened, that he felt and everything that he

6 experienced, and 1 think that it is for the Chamber either to decide on

7 the consequences with regards to his testimony, which are -- which is

8 additional or complements previous statements, but where it concerns the
9 way In which the cross-examination is carried out, which cannot envisage
10 what the witness says. And furthermore, we have noted that his

11 statements only come out when he starts giving his account. When you ask
12 him questions, he answers the questions put to him, but when he starts

13 giving an account, then he tries to state everything that he"s thinking
14 of with regard to what he"s experienced, and I think that it"s difficult
15 at this stage for all of us to be able to control what the witness wants
16 to share with the Chamber.

17 So where it concerns us, at least, we turn to the wisdom of the
18 Chamber such that there®"s -- whether there"s a need to reserve part of

19 the statement or aspects which have not appeared previously, in previous
20 statements.

21 PRESIDING JUDGE COTTE: (Interpretation) Prosecutor, you have

22 leave to address the Court. If you are able to tell us, will you try to
23 give precisions to the Chamber if in the previous statements of the

24 witness the names of the two accused were mentioned and why they weren"t.
25 IT they were, was it transcribed, but there is an argument in this

Case No. ICC-01/04-01/07 Friday, 26 February 2010



ICC-01/04-01/07-T-109-Red-ENG WT 26-02-2010 72/83EA T

Evidentiary Matters (Open Session) Page 72

1 regard. We would like to have some clarification as soon as possible in
2 this regard.

3 MR. MACDONALD: (Interpretation) Your Honour, in order to reply
4 to the question of the Chamber with regards to information contained in

5 the statement of the witness, the Prosecution, for reasons which have

6 been mentioned by Counsel 0"Shea, is not prepared to -- is not ready to

7 argue this point at the moment. It"s unfortunate, but that is the case,
8 because we have received no prior notice before even coming into the

9 courtroom. So even If the Chamber was informed that the witness was not
10 obliged to move, we weren®t also provided with the -- with the extracts
11 of jurisprudence, despite the fact that they could have been submitted to
12 us.

13 Under these circumstances, the Prosecution would ask for the

14 debate to be put to the next session, which will be on Tuesday, unless

15 the Bench is able to sit on Monday, in which case the Prosecution would
16 be able to reply on Monday, because despite the fact that the witness did
17 not mention the name of Germain Katanga or Mathieu Ngudjolo in his

18 statements, it is a point of law, which is more -- there is a point of

19 law which Is more important in this context, is it not? The name of
20 Germain Katanga and Mathieu Ngudjolo weren®"t mentioned by the witness for
21 the attack of 2003. It is important to go back to issues of principle
22 with regards to the fact that we are before an adversarial system where
23 evidence is shown through the witness, and the witness of the
24 Prosecution, there"s a prohibition on being to meet that person in
25 advance precisely to review their statements with them. That"s what we
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1 call in English "no proofing session."

2 I don"t want to dwell for too long on this, because we have

3 important answers. There is a third or even a fourth object. There are
4 veiled attacks directed at the Prosecution and their methods of

5 disclosing materials. Just like Mr. Luvengika said, Mr. O"Shea has said
6 it is not the fault of the Prosecutor, but then on the other hand,

7 fingers are being pointed to the Prosecution, and this -- and they claim
8 that this is causing a prejudice to the accused.

9 Jurisprudence has been quoted here. The Prosecution would like
10 to examine all the jurisprudence on this issue, and so this is not a

11 trivial matter that can be pleaded immediately. And even though there
12 was an application regarding paragraph 109 and the possibility of

13 cross-examining our witness on certain points, the Chamber had asked for
14 the possibility of taking some time out before responding to the

15 application of the Prosecution. So it is within this context that we are
16 asking you to postpone our response to Tuesday afternoon.

17 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Prosecutor.
18 Court Officer, you can tell the Registry services that

19 Witness 161 can go back to his Dutch residence. We will not need him
20 again this afternoon.
21 And secondly, Mr. Prosecutor, 1 would like to reiterate the wish
22 of the Chamber to be fully informed about whether the names of the
23 accused were actually mentioned during the interviews that led to their
24 statements before the testimony of today. That was the second point.
25 Secondly, the Chamber would like to make a very objective
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1 observation and for our transcripts. This morning -- and we don"t want
2 to take sides regarding that application.

3 This morning, many efforts were made - and this might sound

4 trivial - to direct the witness. Several times he was reminded that he
5 could take a break, and the truth has to be mentioned. He decided to

6 continue. He was interrupted several times, but | just want the reality
7 to be clear.

8 Regarding the Prosecutor®s request, the Chamber would need to

9 have a complete response rather than an improvised response. So | simply
10 have one question for the Prosecutor for our future schedule.

11 IT this legal debate had to take some time and if it turned out,
12 for one reason or the other, that it would be necessary to postpone the
13 continuation of the testimony of Witness 161, in principle would it be
14 possible for us to have a witness other than Witness 161, that is, for
15 next week? This is purely theoretical.

16 MR. MACDONALD: (Interpretation) Yes, in principle it would be
17 possible to continue with the next witness, who would be Witness 323.

18 But irrespective of the decision that you take, the Prosecution would

19 propose that they conclude the direct examination independently of the
20 application made regarding the timing of the possible cross-examination
21 of this witness. So I"m asking that we should be allowed to continue

22 with the direct examination since they are asking for striking out

23 certain parts of the testimony. There are other options that 1 do not
24 want to talk about now. So I think it would be premature to talk about
25 whether Witness 323 can appear next Tuesday, but our answer is yes, It is
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1 possible for him to be called on that day.

2 Just a moment.

3 (Prosecution counsel confer)

4 MR. MACDONALD: (Interpretation) Mr. President, my colleague has
5 quite correctly pointed out the following issue: | think that,

6 unfortunately, we need to have a debate on this. And as you have said,

7 there were issues that arose with Witness 250, for example. We can have
8 legal debates during direct examination or cross-examination which will

9 have an impact on the following witnesses.

10 There is a legal issue here which is important and which might

11 come up again. We had a beginning of that problem with Witness 250. You
12 will remember his title within a company. 1 will not mention it, but we
13 had objections from the Defence. Here we have another case, and this is
14 characteristic of the cross-examination, and also it is also the

15 characteristic of this court to choose spontaneity in the testimony of

16 witnesses contrary to what happens at ad hoc tribunals where proofing is
17 allowed. And here the argument had arisen why proofing should be

18 allowed. There are the fears that were raised by the witness before

19 Trial Chamber 1, and these have materialised here concretely before us,
20 and this has led the Defence of Germain Katanga, rightly or wrongly, to
21 raise this issue now. So this issue not trivial.

22 So we are proposing, Mr. President, that there should be a debate
23 that should take place on Tuesday afternoon, from 2.00 p.m. to 6.30.

24 This should be reserved for that debate, but it is clear that we are

25 going to plead. We are going to take the time to prepare our plea.
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1 There is going to be a reply certainly from the Defence teams, and

2 unfortunately, it would be necessary for us to adjourn to enable us to
3 resolve this very important legal issue.

4 PRESIDING JUDGE COTTE: (Interpretation) Professor --

5 Professor Fofe, please.

6 MR. FOFE: (Interpretation) Mr. President, 1 have nothing to

7 say.

8 PRESIDING JUDGE COTTE: (Interpretation) Mr. 0"Shea, one second.
9 You were in the same direction.

10 Mr. Gilissen.

11 MR. GILISSEN: (Interpretation) 1 have the feeling that the

12 debate being what it is and excluding the problem of Witnhess 161,

13 regarding these legal issues, the victims have concerns because their
14 concerns are about the search for the truth. It is clear that innocent
15 people should not be convicted or that guilty people should not be

16 convicted in -- under unfair circumstances.

17 I will not be there on Tuesday, Mr. President, your Honours. 1
18 would like to raise two points. |1 would like things to be constructive
19 and clear, and once again, It is an opportunity for the Legal
20 Representatives to prove that they"re not just there to support the
21 Prosecutor.
22 What the Prosecutor said at the end seems to me to be essential,
23 because this is something that had not been dealt with so far, but is it
24 the role of the Defence to raise this issue? And one can add, is there
25 another dimension?
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1 It is obviously in this adversarial system that the -- it

2 concerns the integrity of the testimony, and this is the issue that is

3 being raised here before your Chamber. And if 1 fully understand the

4 logic of the Defence, the integrity of the testimony, that is the

5 establishment of the truth, should be sacrificed on the grounds, and if 1
6 understand well, that would be -- it would be sacrificed on the grounds

7 of prejudice to the Defence.

8 I think it is more than an equilibrium that is being asked of you
9 here, Mr. President, your Honours. Before you do that, you simply have
10 to see whether what is happening here today and the way that it was

11 raised actually constitutes a defect, or whether it is the prejudice that
12 is being alleged.

13 Information that is included in the testimony of the witness

14 under oath, should that be considered as a defect because notice was not
15 given before that by the witness? |Is it because a witness has not

16 provided information that there is prejudice? And in addition, this is
17 something that should be considered as a whole. 1Is it prejudice that

18 arises from the fault of a Prosecutor? And it seems to me that if there
19 is a problem, and Mr. 0"Shea talked about the concept of prejudice and he
20 mentioned difficulty, and we agree on that. There is a difficulty for

21 the Chamber here, but the difficulty here is not necessarily a prejudice.
22 No one has proven that the Prosecutor has made an error.

23 Of course, it is difficult to defend, particularly in the case of
24 testimony given iIn these circumstances. So the concept of the integrity
25 of the testimony must make us very careful, particularly since we know,
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1 Mr. President - and this is Article 69 of the Statute - that the Chamber
2 has to rule on the relevance and admissibility of evidence.

3 Is it at this stage that you have to do that? Maybe. Maybe the
4 difficulty is such that it cannot be corrected right now. That would be
5 a prejudice, but after assessment of the testimony, it would be able for
6 that difficulty to be compensated for. But is there an issue of

7 admissibility here because of a defect, or is there even a problem of the
8 fairness of the proceedings here?

9 To say yes under the circumstances that 1 have heard right now

10 would mean, Mr. President, your Honours, that there®s no longer even one
11 witness before this case. And I"m not saying that this is the case here
12 with Witness 161, but there wouldn®t be any single witness who would come
13 before this court and provide true and established information on the

14 ground that he had not spoken about it before. And what would that mean
15 for international justice iIf the truth has to be set aside because it was
16 not mentioned before?

17 So what would be -- what would happen when witnesses are not

18 testifying under oath, when they are not allowed to provide information?
19 I"m just telling you what I think.

20 Of course 1 understand the difficulty for the Defence here, and
21 if we adopt that vision of things, it could be fair in the interest of

22 all and for justice for the Defence to be given some time, maybe even to
23 carry out investigations at one time or the other; but to allege against
24 the Prosecutor what actually should normally be the fault of the witness,
25 that is telling the truth, is that the future of international justice?
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1 That would pose a legal problem but also a real moral problem, because

2 these people, some of them are coming from the ends of the earth, and

3 they are coming to a place which is not theirs at all, and they are

4 telling their truth. And even before allowing the assessment of the

5 reliability and creditability of their truth, we want to tell them, Are
6 you aware that you didn"t say that before, and if so, you"re not going to
7 be able to say it now. And, Mr. President, your Honours, 1 am saying

8 that when you see things from that perspective, the argument, the way

9 that i1t was presented, turns out to be what it is. And if there is a

10 difficulty, we have to overcome it. This is the work that we have to do.
11 My colleagues of the Defence, who told you that it was something
12 that was easy? You have to do the job. Even if you have to focus only
13 on debt recovery, that can be terribly complicated. But if there is a
14 new element, we can ask the Chamber to find a way of resolving that

15 ad hoc difficulty, thinking about the interest of all and taking into

16 account everything in proportion.

17 So this is a personal opinion, Mr. President. That would be

18 acceptable. That is what 1 had to say, Mr. President. 1 would have

19 liked to provide a written submission, but since | was not going to be
20 there, that is what 1 wanted to tell you, and that was my contribution.
21 Thank you.
22 PRESIDING JUDGE COTTE: (Interpretation) Thank you for your
23 contribution, Mr. Gilissen. Let us not dwell too long in those debates.
24 Mr. O"Shea, you can address the Court.
25 MR. O"SHEA: 1"m not on my feet to give a response. My learned
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1 friend Mr. MacDonald is quite right in stating that he didn"t have any

2 notice of this argument, and 1 apologise for that, and 1 fully understand
3 his position that he needs time to look at this, and it is an important
4 issue.

5 I wanted simply to clarify one point which has been alluded to

6 by -- by all three counsel who have been on their feet, and that is

7 exactly what it is I"m saying about the Prosecution.

8 Let me be clear about this. My learned friend Ms. Darques-Lane
9 has acted completely ethically and with the highest standards of

10 sensitivity towards her witness, and | want to make that absolutely

11 plain. 1 also want to make it absolutely clear that I am not in any way
12 alleging bad faith on the part of the Prosecution.

13 The simple point 1"m making, and 1 hear your Honours -- you,

14 Mr. President, have provided a viewpoint with regard to my comment about
15 the examination-in-chief. My simple point is this, that we are --

16 PRESIDING JUDGE COTTE: (Interpretation) Mr. 0"Shea, it was not
17 a point of view. It was not a decision. It was simply the obligation
18 not to allow people to think after reading today"s transcripts that care
19 was not taken to ask the witness to take a break, because looking at the
20 translation, one could think that there was no break yet. There were
21 breaks. Maybe not sufficient. So I"m not anticipating on the answer
22 that we can give to your investigation that is subscribed to by the
23 Defence of Mathieu Ngudjolo. You can proceed.
24 MR. O®"SHEA: (Previous translation continues) ... indeed. The
25 question with regard to the examination-in-chief was a question of the
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1 control of the witness on the subject matters that are being dealt with,
2 but your Honour is quite right. There were indeed pauses in the evidence
3 of the witness, and if |1 made it sound otherwise, that"s not what I

4 meant, but we do say there were not sufficient pauses.

5 But the real point is this: That -- and it"s the fact that this
6 accused has not been mentioned in the statements of this witness. That
7 is the core -- at the core of this issue. And when 1 was referring to
8 the Prosecution, my complaint is not one of bad faith but one of due

9 diligence. The complaint is that, If a witness iIs coming to court to
10 give evidence against an accused, surely the first question must be:

11 What is the relationship between this witness and the accused?

12 This was a witness who was, | understand, interviewed over the
13 course of three days. If the name of Mr. Katanga didn"t come up during
14 those three days, why is this? And that is where the question of due
15 diligence comes in, but of course, due diligence does not immediately
16 translate into bad faith, of course.

17 PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. O"Shea.
18 It would have been useful for the Chamber to have written -- to
19 have written submissions on Monday, but that be difficult for you.

20 Mr. Prosecutor, if -- or, rather, at the end of Monday morning
21 Mr. O0"Shea -- Mr. O"Shea could make accessible a brief submission,

22 including what Mr. -- the Defence of Mr. Ngudjolo has said, that would
23 have made it possible for the Chamber to save time, not for its own

24 comfort but to expedite the proceedings.

25 Now, Mr. O"Shea, is it possible for you to put in writing what
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1 you just stated a short while ago, or do you have just notes? |If that is
2 the case, then it means you"re brilliant.

3 MR. O"SHEA: Mr. President, 1 understand that -- that -- 1

4 understand that there"s an interest in ensuring that these trial

5 proceedings are not interrupted to the extent possible, and 1"m certainly
6 willing to do what 1 would describe as a skeleton argument. In other

7 words, a document which does not look like a pleading but provides, as it
8 were, a list of issues and answers. The reason | say that is we"re

9 somewhat overwhelmed with -- we"re somewhat overwhelmed with written

10 paperwork in this case.

11 PRESIDING JUDGE COTTE: (Interpretation) Mr. 0"Shea, very well.
12 Let us not innovate needlessly if we can proceed otherwise.

13 We will reconvene Tuesday orally. The Prosecution team will

14 express themselves orally, and if we need to have exchanges, then it will
15 simply be necessary that the Defence submissions should be brief and just
16 summarise the points, and the Prosecutor should do the same, but to the
17 extent possible, do not repeat the main ideas, because we have

18 understood. 1 know it is difficult, but let us meet again at 2.00 p.m.,
19 on Tuesday, for the oral proceedings. The witness will be waiting for
20 us.
21 We feel that at the end of our exchanges it is possible that we
22 go into deliberation because this is a point of the direct examination.
23 Now, the issue of a possible postponement of the
24 cross-examination is an issue that we can talk about. Do we agree on
25 that?
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1 So now, Madam Court Officer, the witness will be brought again on
2 Tuesday but not during the first session, because we will devote that to

3 our arguments.

4 Any other interventions? So next week we"ll be sitting for three
5 days, Tuesday, Wednesday, and Thursday, in the afternoons from 2.00 p.m.

6 to 4.30 (sic). Do we agree? Actually, it will be 2.00 p.m. to 6.30 p.m.
7 I"m sorry that I made that mistake with the time.

8 Court is adjourned.

9 The hearing ends at 3.58 p.m.
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