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In the matter:  Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui  6 

Open Session Hearing with the Office of the Prosecutor, Defence and Legal  7 

Representatives  8 

Thursday, 1 October 2009  9 

(The hearing starts at 9:33 a.m.) 10 

THE COURT USHER:  All rise.  The International Criminal Court is now in 11 

session.  The Court is in session.  Please be seated.   12 

PRESIDING JUDGE COTTE:  (Interpretation)  Security officer, please show the 13 

accused in, Mr. Germain Katanga and Mr. Mathieu Ngudjolo, please.   14 

(Mr. Germain Katanga and Mr. Mathieu Ngudjolo enter courtroom) 15 

Before we start our hearing, the Chamber would like to welcome and also 16 

introduce to you Madam Christine Van den Wyngaert, who has just been appointed to 17 

the Trial Chamber II.   18 

Now, Trial Chamber II was initially composed of Judge Fumiko Saiga, and after 19 

the decease of Madam Fumiko Saiga, Hans-Peter Kaul took over alongside Judge Diarra 20 

and myself, and this presence could only be on a temporary basis.   21 

Madam Christine Van den Wyngaert, appointed to the Court a few months ago, 22 

has joined us on this Bench for the duration of the trial and also for the 23 

pre-trial phase.  Madam Van den Wyngaert comes from the ICTY and she will, 24 

therefore, be able to provide us with her experience, and I believe that I voice  25 
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everyone's ideas in welcoming her to this Trial Chamber with a view to establish 1 

the truth together. 2 

Yes, of course, I have to ask you to introduce yourselves.  I apologise.  3 

 Mr. Prosecutor, who are you working alongside today?   4 

MR. MACDONALD: (Interpretation)  Good morning, Mr. President, your Honours.  5 

And also the Prosecutor would like to welcome the new Judge.  The Prosecution today 6 

is represented by Florence Darques Lane, Dianne Luping, Mr. Lucio Garcia, and 7 

myself, Senior Trial Lawyer Eric Macdonald.   8 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. Prosecutor. 9 

Counsel David Hooper, could you please tell us what the composition of your 10 

team is today.   11 

MR. HOOPER:  Good morning, Mr. President, Madam Judges.  This morning the 12 

team is here in full, with the exception of Mr. Andreas O'Shea, who is somewhere in 13 

Africa today, and that's composed today of two interns who are with us, that's 14 

Hedelene Monteiro and Aurélie Stoflique, both of the French Bar, and Nathalie 15 

Wagner, who is our legal assistant, joined us a few months ago, Caroline Buisman, 16 

legal assistant from the outset of the case; and Sophie Menegon, who is the case 17 

manager and, again, has been with us since the outset of the case.  Thank you.   18 

PRESIDING JUDGE COTTE:  (Interpretation)  The Trial Chamber would like to 19 

thank you, Mr. Hooper. 20 

Now Mr. Kilenda.   21 

MR. KILENDA:  (Interpretation)  Thank you, Mr. President.  The Defence team 22 

would also like to welcome Judge Van den Wyngaert and we would also like to 23 

introduce immediately, Madam Hélène Gorkiewiez, who has joined our team in the 24 

capacity as case manager.  You will no doubt have heard that Madam Aurélie Roche  25 
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has become a legal officer and thereby joining Mr. -- who is also our legal 1 

assistant and has been our legal assistant since the beginning.  And to my right 2 

you have Professor Jean-Pierre Fofé, who is co-counsel, and myself, Jean-Pierre 3 

Kilenda, lawyer at the Brussels Bar and Senior Trial Lawyer for Mathieu Ngudjolo.   4 

PRESIDING JUDGE COTTE: (Interpretation)  And for the victims, please.   5 

MR. FIDEL: (Interpretation)  I am Mr. Fidel Nsita Luvengika and I represent 6 

the main group of victims in this case, and to date I am alone in this team, but in 7 

the days to come I believe that I will be joined by an assistant and also a case 8 

manager, and I thank you.   9 

MR. GILISSEN:  (Interpretation)  I am Jean-Louis Gilissen.  I am with the 10 

Liège Bar, and I would also like to join everybody in welcoming you, Madam Judge.  11 

And I represent the group of child soldiers which was received before this Trial 12 

Chamber.   13 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, the Legal 14 

Representatives of the Victims.   15 

So, today, we have three sessions which will last from 9.30 to -- the first 16 

will last from 9.30 to 11.00, the second from 11.30 to 1.00 and then we shall 17 

resume at 2.30, with the possibility of two hours of hearing. 18 

As I was saying a moment ago, in opening this hearing, the Chamber is mindful 19 

of the terms of Article 64 of the Statute and, more particularly, the obligation it 20 

has to ensure that the trial is conducted in a fair and expeditious manner. 21 

It is largely with a view to satisfying this dual requirement that the 22 

Chamber deemed it necessary to postpone the date of commencement of trial to 24 23 

November 2009 in its decision rendered on 31 August in which it announced the 24 

holding of a number of status conferences, and today marks the first of those  25 
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status conferences. 1 

The time available to us before 24 November will therefore allow us to hold 2 

the status conferences that seem to still be necessary in order for us to see 3 

through the pre-trial stage under the best possible conditions.  4 

This timeframe should also enable us to answer some outstanding questions of 5 

principle and also to start the trial on a solid basis, whether it be with 6 

reference to terminology or also to do away with any possible misunderstanding.  7 

This timeframe should also allow us to seek all those elements that will enable us 8 

to go to the crux of the matter.  Everything that will favour the concentration on 9 

only those questions that are of importance and also those questions that are 10 

contentious, and you would have noted in the agenda of this hearing that we have 11 

this objective, this very objective, in mind. 12 

This timeframe should also enable us to set dates for future status 13 

conferences, and in the light of the exchanges that we will have today we will be 14 

able to delve more deeply into those areas which require our attention.  And I 15 

would like to repeat, that we have the only objective, one only objective, which is 16 

to define our debates and enable us to be truly useful in establishing the truth.  17 

It is imperative for us to not waste our efforts.  So this is the state of mind in 18 

which we open this status conference and any subsequent status conferences. 19 

Now, before commencing the agenda, we would like to render a number of oral 20 

decisions.  Notably, the first oral decision concerns the disclosure of 21 

confidential documents to the Legal Representatives of Victims.  Until now, and in 22 

keeping with the procedure established by the Pre-Trial Chamber, legal 23 

representatives of anonymous victims did not have access to confidential documents 24 

within the case, and it was only the representatives of the non-anonymous victims  25 
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who could enjoy this privilege.  The Chamber will soon render a decision on the 1 

modalities of participation of victims in the trial and it will take a stance with 2 

relevance to a number of questions associated with their participation.  3 

In the meantime, and with a view to encouraging wide-ranging discussions, the 4 

Chamber would like to specify, firstly, that legal representatives for anonymous or 5 

non-anonymous victims will henceforth have access to all confidential documents in 6 

the case, with the exclusion of all those documents classified as ex parte.  7 

Nevertheless, second point, nevertheless, the Chamber would recall that Article 8 

64.2 of the Statute imposes upon it to reconcile the rights of the accused and the 9 

necessary protection of the victims and the witnesses. 10 

Thirdly, such a balance should be sought, not only by the Chamber but also by 11 

all participants, including all counsel, in accordance with Article 1 of the Code 12 

of Professional Conduct for Counsel. 13 

Fourth point:  The Chamber would like to record the Legal Representatives of 14 

the Victims for the provisions of Article 8.4 of the said Code of Professional 15 

Conduct For Counsel which states that, "Counsel shall not reveal the identity of 16 

victims or protected witnesses, nor reveal confidential information which might 17 

reveal their identity and their whereabouts unless he or she has been authorised to 18 

do so by an order of the Chamber." 19 

Fifth point:  Without a doubt this provision that I have just mentioned, no 20 

doubt, refers to a possible disclosure of confidential information to the public 21 

and does not apply to the client-counsel relationship. 22 

The Chamber has to provide a clear distinction between the relation between 23 

counsel and the accused, the accused being at the very heart of the proceedings, 24 

and also the accused having the need to have access to all necessary means to  25 
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conduct his defence; also, the relation between counsel and the victims in the 1 

sense that the greater majority of the victims who have been authorised to 2 

participate reside in DRC, and attempts at striking the aforementioned balance may 3 

lead counsel to not disclose to his client and victim confidential elements which, 4 

according to him, do not seem indispensable to the presentation of their views and 5 

concerns pursuant to Article 68.3 of the Statute. 6 

For the foregoing reasons the Chamber therefore orders the Registry to 7 

disclose in a timely manner to the legal representatives of anonymous victims all 8 

confidential documents for the case, with the exclusion of all those documents 9 

classified as ex parte. 10 

Second oral decision shall be rendered with reference to the disclosure of 11 

the identity of victims to counsel.  Now, first and foremost, Counsel Hooper and 12 

then Counsel Kilenda recently requested of the Trial Chamber that be disclosed the 13 

identity of those victims which had, until now, remained anonymous but they were 14 

not opposed to their identity being revealed now. 15 

Now, in order to respond to those two applications, or requests, the Chamber 16 

has requested that counsel confirm that they do, indeed, consent to such 17 

disclosure.  We would like to obtain this confirmation.  The Chamber would like to 18 

receive an answer on this subject by 16 October. 19 

Now, Counsel, do you believe that this date can be respected?   20 

MR. FIDEL:  (Interpretation) I would like to thank you, Mr. President, for 21 

giving me the floor.  I filed a motion with the Chamber quite recently in which I 22 

expressed my reserves, in the sense that I did not want to answer that question 23 

immediately because I wanted to conduct a mission in the DRC, and I am going there 24 

this Saturday and I will be back on 17 October.  So, I had planned that I would  25 
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then submit to the Chamber a motion by 30 October upon my return from the DRC, and 1 

I will be meeting all those victims during that trip.   2 

PRESIDING JUDGE COTTE: (Interpretation)  So you will be back from DRC on 17 3 

October, is that right?  Can you not tell us precisely what we want to know before 4 

30 October?  Would it not be possible for you to answer us before -- I believe 17 5 

October is a Sunday.  Would the 18th or the 19th not be a date which would be 6 

agreeable to you, for you to provide us with the information we request?  We need 7 

you to provide us with confirmation that those victims are indeed consenting that 8 

their identity be disclosed.  9 

MR. FIDEL: (No interpretation). 10 

PRESIDING JUDGE COTTE: (Interpretation)  So, the Tuesday, 18 October at 4 11 

p.m. at the latest. 12 

MR. FIDEL:  (No interpretation). 13 

PRESIDING JUDGE COTTE: (Interpretation) Now, would there be any difficulty 14 

for you, Counsel?   15 

MR. GILISSEN: (Interpretation)  No, Mr. President.  I will, of course, answer 16 

the request of the Trial Chamber.  Thank you.   17 

PRESIDING JUDGE COTTE: (Interpretation) It is in fact, the Tuesday, 20 18 

October.  So it is Tuesday, 20 October at 4 p.m.  And I thank you and I apologise 19 

for that error of date.   20 

The Trial Chamber would like to render a third oral decision which covers the 21 

provisions of Article 25.3 of the Statute.  The Chamber orders the participants to 22 

file a pre-trial brief on their interpretation in law of Article 25.3(a) of the 23 

Statute in exposing the reasons why, in their opinion, the interpretation given by 24 

this article by the Pre-Trial Chamber should either be retained or discarded. 25 
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A pre-trial brief, with your interpretation in law of Article 25(3)(a) of the 1 

Statute setting out the reasons why, in your opinion, the interpretation of this 2 

article by the Pre-Trial Chamber should be upheld or dismissed.  The Chamber has 3 

seen that this issue was discussed in great depth during the preliminary phase and 4 

now is being appealed by the Defence team of Germain Katanga, an appeal of the 5 

decision to confirm the charges.  Thus the Chamber believes that it would be a 6 

matter of the proper administration of justice to order the production of filings 7 

on this point.  Thus, the Chamber orders the Prosecution and the Legal 8 

Representatives of the Victims to file a brief on this point by 19 October 2009, at 9 

4 p.m. at the latest, and calls upon the Defence teams to file their own brief by 10 

30 October 2009, at 4 p.m. at the latest. 11 

So I think it's quite clear that the Chamber wishes to be acquainted with 12 

your various positions on the interpretation in law of Article 25(3)(a) of the 13 

Statute.  14 

Now we have concluded our oral decisions for this point in time and now we 15 

will turn to point 3 on the agenda, that is, changes to the table of Prosecution 16 

evidence.  And we have, first of all, the document containing the charges.  First 17 

of all, before I give you the floor, I would like to provide a bit of an 18 

introduction, somewhat long, but I think it will allow us to provide a better 19 

framework for our discussions. 20 

We would like, at this particular point in time, to hear your observations on 21 

the following matter:  What facts should be taken into account during the trial?  22 

The facts that the Prosecution included in its document containing the charges?  Or 23 

the facts that the Pre-Trial Chamber included in the decision to confirm the 24 

charges?  This question leads us to ask a few questions about the precise scope of  25 
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a decision regarding confirmation of charges and the very definition of the term 1 

"charge" pursuant to the Statute and the Regulations. 2 

For the time being, in order to ensure that our discussions are as fruitful 3 

as possible, I think it's necessary to remind participants of the chronology.  On 4 

13 March 2009 the Chamber ordered the Prosecution to file a table with the various 5 

elements of evidence, a very organised, systematic table.  The Chamber also asked 6 

the Prosecution to link the various pieces of evidence and the charges upheld by 7 

the Pre-Trial Chamber, that is to say, the factual allegations or the facts, and 8 

then the legal characterisations of these particular facts. 9 

At that point, the Chamber was of the opinion that this table could serve the 10 

function of an amended document containing the charges.  The Chamber also thought 11 

that if it was filled out properly, such a table could provide everyone with the 12 

same information as a narrative text containing the charges, a document that other 13 

international tribunals refer to as the indictment, the acte d'accusation in 14 

French.  The Chamber also thought that such a table would include a great deal more 15 

information than what one finds in a conventional indictment or in a document 16 

containing charges because each charge would be supported by both the factual 17 

allegations and relevant extracts taken from the evidence provided in support of 18 

the charges. 19 

On 27 May 2009, after several delays and after a great, a very large 20 

investment by his office, the Prosecutor filed a table of 1,165 pages, and this was 21 

sort of a guide, so to speak, a snapshot of his approach with regard to the various 22 

Prosecution elements that he had on paper.   23 

On 17 July, the Defence team of Mr. Katanga said that the table did not 24 

really meet the objective; that is to say, it was not providing a single reference  25 
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of all the various charges against the accused.  In other words, according to that 1 

Defence team, this table or chart did not allow them to determine the facts that 2 

have been attributed to the accused. 3 

On 20 July the Defence team of Mr. Ngudjolo also made a number of criticisms 4 

as well which, to some extent, were supported by Mr. Katanga's team as well.  At 5 

the request of the Chamber, the two Defence teams filed on 14 August a number of 6 

proposals to improve this table.  Mr. Hooper asked for the production of a new 7 

document containing the charges on which basis the table could be supported.  8 

According to the Defence teams, the Prosecution should draft this new document and 9 

amend the table, basing itself not on the document containing the charges as was 10 

presented in the preliminary phases of proceedings but, rather, on the factual 11 

elements and legal elements contained in the decision regarding the confirmation of 12 

charges handed down by the Pre-Trial Chamber a year ago. 13 

According to Mr. Jean-Pierre Kilenda, the current table had a major flaw; 14 

that is to say, it referred only to the document containing the charges and not to 15 

the decision regarding confirmation of the charges.  Sir, you responded to the 16 

allegations from the Defence on 21 August, saying that the table referred to the 17 

document notifying parties of the charges, and I quote, "insofar as it has to do 18 

with the elements confirmed by the decision to confirm the charges."   19 

The Chamber is not entirely sure that it has entirely understood what you 20 

mean by the word "element."  We note that this word makes reference to a phrase 21 

found in the order of the Chamber ordering the preparation of such a table, and the 22 

Prosecutor is to keep control of his file, so to speak, and is the only one to 23 

decide which elements of evidence will be found in this table.  Furthermore, the 24 

Chamber would like to make the observation that the Prosecution chose the same  25 
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arguments in the brief that was tabled on 17 September.  Furthermore, the document 1 

containing notification of the charges "remains the reference document during the 2 

trial except for the charges that the Pre-Trial Chamber has not confirmed."   3 

Thus, we would like to hear your views on this matter of principle, and 4 

together we shall examine the various consequences or lessons that can be drawn 5 

regarding the content and format of the table. 6 

The Chamber does think that it would be useful to make important preliminary 7 

remarks having to do with the vocabulary used in the table.  The table which you 8 

are all familiar with has three categories of information. 9 

First of all, the legal characterisation that take the form of headings and 10 

subheadings.  In English:  The words used are "legal characterisation".  So that is 11 

our first category:  Les qualifications juridiques.  In English:  Legal 12 

characterisation. 13 

The second category is the factual allegations, the facts found under the 14 

second -- or in the second column.  In English:  Factual allegations or facts. 15 

The third category, the evidence provided to support the factual elements.  16 

This is in the third column.  In English, we speak of the items of evidence 17 

presented in support of factual allegations, it being understood that an item of 18 

evidence does not become evidence according to the Chamber until it has been 19 

admitted as such. 20 

Now, when the word "fact" or the phrase "factual element" is used during this 21 

hearing, it must be clear that we are speaking of information in the second column, 22 

only in the second column, and certainly not found in the third column.  It would 23 

appear that the Prosecution is somewhat in the habit of using the word "fact" to 24 

describe pieces of information that are found in the third column. 25 
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So, at this particular point of time in this hearing, and I think it was 1 

necessary to set out these points and I would -- the Chamber would remind 2 

participants that we would like to have specific replies to the following 3 

questions:   4 

What is a charge pursuant to the Statute and the regulation of Procedure and 5 

Evidence as well as the Regulations of the Court?  Can the Prosecution amend or add 6 

factual allegations to the trial that are not included in the decision regarding 7 

confirmation of charges?   8 

Each participant will have ten minutes to set out his or her point of view.  9 

 Sir, you now have the floor.   10 

MR. MACDONALD:  (Interpretation)  With leave, your Honour, could I have just  11 

before I give the floor to my colleague, Mr. Garcia?   12 

MR. GARCIA:  (Interpretation) Your Honours, basically a number of issues have 13 

been raised here.  They are of great importance, and I will try to respond within 14 

the amount of time provided to me. 15 

First of all, your Honour, Your Honours, with regard to the issue of the 16 

charges, clearly, there is a factual component and a legal component to each 17 

charge, and the Prosecution looks at the charges and we take into account the 18 

charges that were confirmed at the hearing of confirmation of charges.  Clearly, 19 

some facts are revealed by these charges and these are the parameters within which 20 

the Prosecution operates for the trial. 21 

Clearly, following confirmation of charges, at that hearing, the 22 

investigations continue and further evidence is added.  But the very foundation 23 

that we always must base ourselves is, is the document containing the charges.  And 24 

at this point I really must explain our position on the importance of this  25 
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document.  It includes, of course, the charges against the accused and also 1 

explains the theory behind the Prosecution's charges, and I think that's an 2 

important point so that the Court can understand the charges against the person.  3 

In our particular case, nothing has really changed ever since the document 4 

notifying -- the amended document was produced and disclosed to the Defence.  With 5 

regard to the question of whether or not these are determinations or factual 6 

conclusions of the Pre-Trial Chamber that must prevail over the document containing 7 

the charges, our response is as follows:   8 

Given that the document notifying the charges also includes the charges 9 

against the accused, we really must rely on that document.  The Prosecution, 10 

regarding this matter, has submitted to the Court and to the Defence a document 11 

having to do with comparisons between allegations, factual allegations, found in 12 

the document notifying the charges and the factual determinations or conclusions of 13 

the Pre-Trial Chamber, and of course, this is a document of 103 pages.  What we 14 

find in this document, that for practical purposes the factual determinations or 15 

the factual conclusions of the Pre-Trial Chamber are, generally speaking, the same 16 

as the factual allegations found in our document of notification.   17 

PRESIDING JUDGE COTTE: (Interpretation) You are speaking of the document of 18 

17 September? 19 

MR. GARCIA: (Interpretation)  Yes, indeed.   20 

PRESIDING JUDGE COTTE:  Merci.   21 

MR. GARCIA: (Interpretation) The brief, it's entitled... (In English) The 22 

Comparison Between Factual Allegations from the Document Containing the Charges. 23 

PRESIDING JUDGE COTTE:  Merci.   24 

MR. GARCIA: (Interpretation) So, of course, when we look at this document and  25 
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the factual allegations found in the document notifying -- of notification of 1 

charges, we find that, generally speaking, the factual determinations that were 2 

made by the Pre-Trial Chamber are, generally speaking, the same or very similar to 3 

those found in the document of notification of the charges of the Prosecution.  4 

Now, there is one problem making reference to the factual determinations or 5 

the factual conclusions found in the ruling of the Pre-Trial Chamber.  Often, in 6 

the decision of the Pre-Trial Chamber, it is not possible to determine whether the 7 

general statements apply to one particular item of evidence or another.  Some items 8 

were mentioned in the table, and it says on page - I don't know whether you have 9 

the document at hand - but one does see that some pages, page 4 and 5 actually, we 10 

clearly see that in some cases the factual allegation -- the factual allegation 11 

that was found in our document of charges is found in another form or in a somewhat 12 

different form in the factual conclusions from the Chamber.   13 

That's no surprise because it's a decision.  When the Chamber drafts such a 14 

decision it does so taking into account a certain theory so it's not necessary for 15 

the Pre-Trial Chamber at that stage, considering the limited role that it plays and 16 

the objective of the hearing for the confirmation of charges, to specify all 17 

evidence that it took into account to come to a decision.   18 

Sometimes, one might suppose that a particular charge would be upheld without 19 

mentioning all the items of evidence.  So, for this reason, and since a few details 20 

are missing that are relevant, given the fact that these are factual determinations 21 

that are made and issued at the Pre-Trial Chamber stage which plays a very limited 22 

and specific role, in my humble opinion, we can make reference to this document for 23 

the table. 24 

Now, the Prosecution has tried to do something with this table and I really  25 
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must provide an explanation and how we went about the matter so things would be 1 

clear.  The table is intended to satisfy the various needs or requirements of the 2 

chart in Rule 9 -- 1956.  It was said that tools are needed to make -- to deal with 3 

any ambiguities, to provide clear information, all elements of information needed 4 

to manage the trial effectively and also so that the Defence has the necessary time 5 

to prepare and take note of the various items of evidence provided.  So in the 6 

table, the Prosecution makes reference to the elements or the factual allegations 7 

found in the document containing the charges, and that is done, and the factual 8 

allegations really is a sort of a summary of the various items of evidence that 9 

will be provided in support of the charges. 10 

So in a way it's a summary, and if Court would look at the document of 11 

notification of charges and the contents thereof, some aspects are quite long.  We 12 

speak both of the crimes, but also we provide a narration, so to speak, of the 13 

facts, a chronology.  So some portions of these factual allegations are relevant.  14 

They set out the constitutive elements and that is how we were able to go about 15 

matters and include all the evidence.  And if there is any question from the Court 16 

regarding the next point, that is whether evidence is truly relevant and there is a 17 

close link between that, the evidence and the charges, but if according -- if 18 

according to the Defence some elements were omitted by the Pre-Trial Chamber, the 19 

results will be difficult to understand because, clearly, the Prosecution are not 20 

obliged at this stage of the Pre-Trial Chamber to provide all element.  The burden 21 

of proof is limited at that particular stage. 22 

The Prosecution must make reference to the factual allegations because other 23 

items of evidence were obtained after confirmation of charges.  We cannot limit 24 

ourselves in that way. 25 
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Your Honour, basically what I am saying is that with regard to this 1 

determination made by the Pre-Trial Chamber one must remember that the Pre-Trial 2 

Chamber confirms charges, the factual aspect, the legal aspect, so it's a 3 

confirmation of the charges, not of the evidence that will be provided to support 4 

the charges.  So I think we need to make this distinction which, to my mind, is 5 

very important, particularly when we are asking ourselves which document should be 6 

used as our general reference for the table.  7 

PRESIDING JUDGE COTTE: (Interpretation)  So the Office of the Prosecutor 8 

retains its position, notably that the document of reference is the document 9 

containing the charges; is that your position?   10 

MR. GARCIA:  (Interpretation) That is correct, your Honour.   This is the 11 

opinion of the Office of the Prosecutor and that is the opinion we shall uphold for 12 

the time being.   13 

PRESIDING JUDGE COTTE: (Interpretation)  Would anybody like to ask questions 14 

of the Office of the Prosecutor for the time being?  Now, the legal representatives 15 

for victims, in view of the fact that we are gathering your observations on this 16 

issue, the issue I raised at an earlier stage. 17 

Now, with your permission.  18 

MR. MACDONALD:  (Interpretation)  I'm sorry to interrupt you.  I would like 19 

maybe to bring some clarification to the question put by the Trial Chamber.    20 

PRESIDING JUDGE COTTE: (Interpretation)  Could you do so in an expeditious 21 

manner in order not to eat into the time allocated to other speakers, please?   22 

MR. MACDONALD:  (Interpretation)  Now, the Office of the Prosecutor is not 23 

saying that the document containing the charges is to be excluded.  I think that we 24 

understand each other well on this point, do we not?   25 
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What is, however, the objective with regard to the questions put by the Chamber and 1 

the Defence?  This is to have notification of the theories underpinning the case 2 

against the accused.  What precisely are the charges against the accused?  These 3 

facts have been notified in the document containing the charges as amended, just 4 

previously to the confirmation of charges hearing at the end of January 2008.  Now, 5 

since that date, this theory has not changed.  The facts or the factual allegations 6 

in support of the Prosecution case, these facts have not changed.  7 

The Pre-Trial Chamber has, nevertheless, amended the charges by excluding 8 

three of those charges.  However, the facts underpinning those very charges are 9 

still relevant, because they refer to an attack against a civilian population.  And 10 

this is the reason why we have preserved them in the table, because there are these 11 

facts that are attached or underpinning those very charges. 12 

Now, as an exercise of comparison undertaken on 18 September, it is important  13 

Trial Chamber to realise that in the decision on confirmation of charges, no fact 14 

was dismissed or excluded by the Trial Chamber.  No fact was dismissed by the Trial 15 

Chamber.  And this is a very important point. 16 

The Office of the Prosecutor or the Prosecution has not added any new fact or 17 

any new factual allegation. 18 

Pre-Trial Chamber I excluded one item of evidence in the form of a video 19 

where we see Mr. Germain Katanga.  But as for the factual allegations, contrary to 20 

the Lubanga case where the Chamber excluded, and I take this as an example, and I 21 

shall finish on this point, it -- the period of occupation of Uganda was reduced in 22 

the Lubanga case. 23 

Now, there is a modification or an amendment or an exclusion of a number of 24 

months, if I am not mistaken on this point.  So it is clear that the factual  25 
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allegations on the subject of occupation had been amended.  But if you go through 1 

the decision again, and if you try to see what factual allegations were upheld by 2 

Pre-Trial Chamber I, you will find that they were all confirmed.  Either that or 3 

they were not commented upon. 4 

Now, the fact that they were not commented upon does not exclude the fact 5 

because a case file, of course, evolves over time.  And the Office of the 6 

Prosecutor is still conducting investigations, and some allegations can evolve in 7 

terms of key elements supporting them because, in this case, the certainty that we, 8 

in this Trial Chamber, have, and the Defence have, is that this case, our case, has 9 

not changed.  The factual allegations remain the same. 10 

And I would humbly submit, your Honours, Mr. President, that there might be a 11 

confusion of vocabulary.  And the interpretation that the Prosecution made of this 12 

right from the start, that is, the use of the term "factual allegations", the order 13 

was in English and mention was made of factual allegations. 14 

The Chamber determines, and the Prosecution alleges, and on this basis the 15 

fact that order 195-6 did not expressly refer to the fact that the Prosecution for 16 

these factual allegations had to base itself on the facts upheld by the Pre-Trial 17 

Chamber meant that the factual allegations were then referring to their very 18 

document notifying the charges. 19 

So I submit that we could, once again, amend this document of notification of 20 

charges with the view to doing away with those three charges that were not upheld.  21 

But as for the factual basis, it would not require adaptation in view -- or once 22 

again, I respectfully submit, in view of the facts have been accepted and that 23 

these facts have been accepted and upheld.   24 

PRESIDING JUDGE COTTE: (Interpretation)  Yes, thank you.   25 
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My Honour -- your Honour.   1 

JUDGE DIARRA:  (Interpretation)  Now, under such conditions, and in view of 2 

the fact that the decision of confirmation of charges seems to be very similar in 3 

character to your document notifying the charges, I do not see why you do not 4 

uphold this document containing the charges.   5 

MR. MACDONALD:  (Interpretation)  One second, please, your Honour.   6 

JUDGE DIARRA:  (Interpretation)  Yes.  7 

PRESIDING JUDGE COTTE: (Interpretation)  Well, please try and confer very 8 

rapidly so that we do not impede the conduct of proceedings.   9 

MR. MACDONALD:  (Interpretation) Yes.  Very briefly, Mr. President.  10 

MR. GARCIA:  (No interpretation) (Overlapping speakers) 11 

MR. MACDONALD:  (Interpretation)  Let my colleague take the floor.   12 

MR. GARCIA:  (Interpretation)  Now, as I already explained a few moments ago, 13 

what happens when we compare the two?  Is that it is true to say that, generally 14 

speaking, most of the factual determinations are, indeed, similar to our factual 15 

allegations contained in the document notifying the charges or the document 16 

containing the charges, but we can see that in a number of places the factual 17 

allegations are lacking in some important details, notably, whether some factual 18 

allegations refer to one group of militia or another.  Now, these are other details 19 

that are important, nevertheless necessary for the understanding. 20 

Now, in view of this fact, we should not, to my mind, despite the fact that 21 

it is, generally speaking, true to say that most of our factual allegations are to 22 

be found in this decision, we should not, to my mind, use this decision in view of 23 

these shortcomings. 24 

Now, the other flaw is that some of the factual --  25 
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JUDGE DIARRA:  (Interpretation)  I'm sorry.  I did not understand your answer 1 

with reference to the fact that we should not use this document in view of this 2 

flaw.  Which document are you referring to?  Are we talking about the document 3 

containing the charges or are we talking about the decision on confirmation of 4 

charges?   5 

Now, in trying to shed light on the matter, in fact, you have led me somewhat 6 

astray.  I'm sorry.   7 

MR. GARCIA:  (Interpretation)  I'm sorry to have confused the Chamber.  8 

However, we should in our mind -- to our mind to rely on factual allegations that 9 

are to be found in the document containing the charges, rather than those facts 10 

which are upheld and have been upheld by the Pre-Trial Chamber.  Thank you.   11 

PRESIDING JUDGE COTTE: (Interpretation)  As you understand, the aim of this 12 

hearing is to try and clarify basic notions which might seem to be common to be 13 

everybody, but they -- we are not now immediately going to decide upon these 14 

different ways of seeing the matter, whether it be between the Office of the 15 

Prosecutor or the Chamber, but we shall continue listening to various remarks by 16 

the parties. 17 

Now, would you like to intervene on the subject?  The Chamber would like to 18 

hear you the matter.  You have ten minutes, once again.  Now, not 20 minutes as we 19 

have just heard.   20 

MR. GILISSEN:  (Interpretation)  Yes, Mr. President, of course, we shall 21 

remain within the time allocated to us, and I shall take the floor.  Counsel Nsita 22 

will then complete what I have to say.   23 

Our position, Mr. President, is quite a pragmatic one in nature.  We know, 24 

indeed, that pursuant to Article 61.7 of the Statute.  We are aware of the fact  25 
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that the Pre-Trial Chamber did, indeed, confirm the charges, and I would like to be 1 

clear on that point.  And I am in agreement with what the Prosecutor said earlier, 2 

notably, that what was confirmed was indeed the charges and not the evidence, and 3 

the evidence which was deemed to be sufficient and which led us to believe that the 4 

person had committed the crimes as charges.  And Mr. President, your Honours, we 5 

also, as reminded -- so, of course, it would seem obvious to us that at the basis 6 

of this document, as the foundation of this document which refers to those people 7 

who will appear before you in order to be prosecuted, on the basis of the charges 8 

that have been upheld, and on no other basis, notably, it would seem to us that the 9 

document entitled or called "the table" requested by your august Chamber aimed at 10 

enabling a comparison, a useful comparison -- and I believe that all international 11 

procedure is based on this -- is aimed at providing a useful and effective 12 

comparison; that is, the implementation of Article 67.1(a) of the Statute, which 13 

aims to provide the Defence with the opportunity of accessing its right to the 14 

full, because it is also mentioned that the person, in the form of the accused, has 15 

the right to be informed in a timely manner of a detailed description of the 16 

charges. 17 

So we are within this framework.  And if we are all in agreement to define 18 

this framework as such, this is a document that is likely to be helpful to each and 19 

every one of us within the context of this trial and we will request, of course, 20 

that the Prosecutor be clear. 21 

Now, in the three components that you mentioned earlier, notably, legal 22 

characterization, I could not believe -- I may be naive, I do not believe that 23 

there are any issues with the legal characterisation.  Now, the factual allegations 24 

and also with reference to the evidence, those are the three components, we are of  25 
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the opinion that the document as presented does not pose a problem in terms of 1 

legal characterisation, in view of the fact that the Defence, on the basis of what 2 

is mentioned in this document, can take a position with reference to legal 3 

characterisation.  And we are happy to hear the Defence on the subject that there 4 

do not seem -- or does not seem to be any new facts.  And I welcome the position of 5 

the Prosecutor on this subject that this will enable us to conduct a fair trial. 6 

Now, in view of the fact that the facts are repeated in this table, then we 7 

can organise a proper criminal proceeding.  Of course, there remains the problem of 8 

all the evidence.  Now, as you know, Mr. President, we have not -- we do not have 9 

access to all of that evidence, but I have heard that in the future this will no 10 

longer be the case.  But I am somewhat prudent on this third point, that at this 11 

moment in time I cannot really say anything on that matter.  I would not want to 12 

jump the gun.   13 

Now, the aim would be to make use of Article 67.1(a) of the Statute, and I 14 

believe that we have done that.   15 

Now, Mr. President, I do not want to be any lengthier, but it would seem to 16 

me that, were the Prosecutor and the investigators to consider that they have any 17 

new evidence at hand, they might, under certain conditions which I shall not 18 

discuss now, they might then request to present this evidence by requesting 19 

authorisation to do so.  And I hope I have not been too lengthy.   20 

PRESIDING JUDGE COTTE: (Interpretation)  Counsel?   21 

MR. FIDEL:  (Interpretation)  Thank you, your Honour.  It is true that the 22 

position presented by my colleague is shared and I entirely support his remarks, 23 

except I would like to specify that in accordance with our position, we believe 24 

that once the Office of the Prosecutor is in a position to provide a document of  25 
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notification of charges that is amended, taking into account the decision regarding 1 

confirmation of charges, that may respond to the concerns of the two Defence teams. 2 

We are of the opinion that the decision of confirmation of charges in no way 3 

takes away from the Prosecution's powers to add facts that were not presented to 4 

the Pre-Trial Chamber at the time it made its determination.  So, if new evidence 5 

or new aspects come to light that were not found in the initial document of 6 

notification of charges, these new items could be added to the amended document.  7 

And this really would not be prejudicial to the rights of the Defence.   8 

PRESIDING JUDGE COTTE: (Interpretation)  Gentlemen, I don't want to simplify 9 

things too much but I would like to ask you one very simple question -- or rather, 10 

I would like to remind you of a question I asked earlier.  I think it's an 11 

important one.  In your opinion, the reference document, should the reference 12 

document be the document of notification of charges, or should it be the decision 13 

of confirmation of charges?  I won't ask for a yes or no, but I would like to hear 14 

your views on this matter and we would like to hear a specific response. 15 

Gentlemen, my colleague would like to add one further element.   16 

JUDGE VAN DEN WYNGAERT:  (Interpretation)  Thank you, your Honour.   17 

I would like to illustrate this with an example.  Let us suppose that we are 18 

faced with an accusation of murder.  Someone is accused of killing someone by an 19 

agent, innocent or not.  Let us suppose that in the document containing the charges 20 

the accused -- the person accused is accused of killing the victim through person 21 

"X" that is found in the document or in the document containing the charges.  Let 22 

us suppose that at confirmation of charges, after hearing witnesses perhaps, or 23 

reviewing the evidence provided by the Prosecution, let us suppose that one 24 

realises that it was not person "X" but rather it was person "Y" who, according to  25 
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the Pre-Trial Chamber that confirmed the charges, that it was person "Y" who was 1 

the agent.  There would be a distinction between the document of notification of 2 

charges and the actual confirmation of charges.  So my question -- our question, 3 

rather, is as follows: 4 

What matter is before us?  Is it the description of facts in the document 5 

confirming the charges or is it the narrative found in the decision of confirmation 6 

of charges?  And I would refer you to the ruling from the order that we issued on 7 

13 March 2009.  I believe in paragraph 9 it was quite clear that the decision of 8 

confirmation of charges before us is not the document containing the charges that 9 

was amended.  This is one example that I believe illustrates our concern. 10 

PRESIDING JUDGE COTTE: (Interpretation)  Gentlemen, you now have the floor.   11 

MR. GILISSEN: (Interpretation)  I don't want to downplay the role of the 12 

Court, of course.  But I think it would be useful --  13 

PRESIDING JUDGE COTTE: (Interpretation)  No.  For the time being, we wish to 14 

gather the general observations.  The Office of the Prosecutor has provided 15 

explanations, we have heard them, and now you can set out your views.  And then we 16 

will turn to the two Defence teams, but we cannot spend our entire -- it is an 17 

important issue, but we cannot spend the entire hearing on this particular matter.   18 

MR. GILISSEN:  (Interpretation)  Thank you.  We are of the opinion that the 19 

Chamber has this decision of confirmation of charges before it.  It is, so to 20 

speak, a summary.  And the document speaks of the people and of the facts.  And 21 

indeed, it constitutes the decision of confirmation of charges.  I want to be clear 22 

on that. 23 

It is clear that the document that was drafted provides specific information 24 

pursuant to 67 of the Statute, but also it is an update of measures taken by the  25 
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Prosecution.  And I believe it is all of that.  It is the document that updates 1 

everyone, that provides updated information to the Bench, updated information.  And 2 

thus, if new items are to be brought forward, they will be done in a very complete 3 

fashion.  It is a document from one party intended to inform participants pursuant 4 

to Article 67.  It provides an update.  And that is basically all I have to say.   5 

PRESIDING JUDGE COTTE:  (Interpretation)  Well, we were the ones asking you 6 

to be brief, and I think it's understood that the document of notification of 7 

charges can -- only comes after the other.  And if updating of the evidence is 8 

necessary, well, the facts are set at the time of confirmation.  But the discussion 9 

is still underway.   10 

And I would now like to turn to Mr. Hooper and ask him to provide his 11 

contribution to our discussion.  Sir, we now -- we now give you the floor.   12 

MR. HOOPER:  Thank you, Mr. President.  The -- on behalf of the Defence of 13 

Germain Katanga, our view is as follows:   That the document containing the charges 14 

should remain as the guiding document subordinate to, of course, the decisions 15 

taken by the Pre-Confirmation Chamber.  So we agree, as I understand it, with the 16 

Prosecution's position on this. 17 

In response to the example, or generally, the Prosecution in conformity with 18 

Regulation 52 brought into existence its -- its document containing the charges.  19 

By our motion 954, which the views of the Defence are contained in that, and I 20 

don't repeat them, and they are repeated again in our motion 1310, the -- we sought 21 

and seek a single charging document, a single, short authoritative document which 22 

provides the Defence and indeed the Chamber and everybody else, including the 23 

public, with a single, reliable and clear point of reference for use during the 24 

trial. 25 
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Now, in terms of the document containing the charges that was brought in, we know 1 

historically, obviously, before the confirmation hearing, for the purposes of the 2 

confirmation hearing, as well as part of the duty to inform the accused of the 3 

charges against him. 4 

We take the view that that document is a useful document, but it is subject 5 

to the confirmation decision.  And so as the Prosecution has indicated, out of the 6 

charging document falls three charges that were not confirmed.  If, in the example 7 

given, an essential factual element was that it was "Y" and not "X" who committed 8 

-- or was the agent of the murder, and if that was so found by confirmation 9 

Chamber, and if it was an essential important element, factual element, then that 10 

must be reflected by an amended amendment of the original charging document. 11 

So our view is that the charging document is a useful document.   The 12 

Prosecution has indicated that it's altered very little, indeed, from the 13 

confirmation.  They would say that they can -- as I understand it, they have the 14 

capacity to amend it, to bring it fully in line with the confirmation decision, 15 

which, of course, will be scrutinized by both the Chamber and the Defence.  But we 16 

are, for our part, of the view that it can stand again as this single 17 

authoritative, reliable document which the accused himself can understand, which is 18 

accessible, which the public can understand and which becomes an immediate point of 19 

reference throughout the trial. 20 

And one of the problems I think that's really emerged is that in seeking this 21 

single authoritative document, we find this:   That the original document 22 

containing the charges was a modest 36 pages in length.  It's our submission that 23 

amended in conformity with the confirmation decision it needn't be very much 24 

longer, if longer at all. 25 
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And so we all have to had a very simple document which actually sets out the 1 

remaining charges, perhaps numbered so that there's a point of reference, a simple 2 

point of reference throughout the trial, and has in its account of the elements of 3 

the charge those essential steps that the Prosecution seek to prove. 4 

As I say, the original document was 36 pages long.  The confirmation document 5 

is 227 pages long and contains -- and this is why we say that it's a cumbersome and 6 

not a practical document to use in the course of the trial, is that it contains 7 

arguments and dissent and a lot of matters which will no doubt be reviewed again, 8 

but shouldn't stand, we say, in a simple document setting out the skeleton of the 9 

Prosecution's case. 10 

And, of course, it's the Prosecution that are bringing this charge against 11 

Germain Katanga; it's not the Chamber and it's not the confirmation Chamber.   The 12 

Confirmation Chamber has merely supervised the steps that the Prosecution sought to 13 

take and has remedied a few of them in terms of where they think it's gone wrong 14 

and it's now for this Trial Chamber to assess the Prosecution case as they are 15 

going to present it. 16 

So the Confirmation Chamber is the authoritative document in the sense that 17 

it sets the parameters for the Prosecution.  But in terms of a practical working 18 

document, we can go back to the original charging document subject to it being 19 

amended and we have a workable and practicable instrument. 20 

The Chamber called for a further setting out of the Prosecution position.  21 

The consequence of that was a document that runs to 1,165 pages.  It is not the 22 

kind of thing you are going to read late at night.  And if you do, not for very 23 

long.   But it's a very useful document in our submission.  It's a document that 24 

ties down the giant that the Prosecution have set out here, a bit like Gulliver,  25 
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his giant was -- or Gulliver, himself, was tied down. 1 

It has tied the Prosecution down, and that is very important.  And maybe our 2 

initial reaction was rather unkind that it was rather over long; but looking at it, 3 

it is a useful indication of the Prosecution case as a point of reference.  But as 4 

a practicable moment-by-moment utility, because of its size, it rather is 5 

impracticable. 6 

The practice at the ad hoc tribunals is well known by this Bench of Judges.  7 

It is, of course, to have an indictment, a setting out of the Prosecution position.  8 

That's true of all the ad hocs, of all the international ad hoc tribunals.   And 9 

it's not -- and it's done for good cause and reason.  And we say a similar kind of 10 

document which we find really in the Prosecution's original document -- as I say, 11 

subject to the confirmation decisions -- would be a practicable way forward.   12 

And that is our view.  Thank you.   13 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you very much, Counsel Hooper.  14 

Counsel Jean-Pierre Kilenda, you have the floor.   15 

MR. KILENDA:  Thank you, Mr. President.  Thank you, your Honours.  Mr. 16 

President, your Chamber put two very precise questions to us:  Firstly, what is a 17 

charge pursuant to this Statute and other relevant documents or texts before the 18 

Court?  And the second question as to whether the Prosecutor can amend or add any 19 

factual allegations that have not been contained in the charging document. 20 

Now, in view of the fact that these questions are very precise in nature, I 21 

shall try to provide you with a response to those questions.  Now, what is a 22 

charge?  Now, a charge is a charge included in the document charging the accused.  23 

Now, the Prosecutor, can he amend facts?  We say, no.  I have heard different 24 

speakers say different things before this Chamber.  I heard notably somebody say  25 
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that we need to take into account the detailed document containing the charges, 1 

saying that this document would be far more practical to use. 2 

I heard from the legal representatives that on one hand we should refer to 3 

the decision on confirmation of charges and that also one might be in a position to 4 

add facts.   5 

Now, our position is as follows:   We believe that only the decision on 6 

confirmation of charges is binding for the time being.  And that it is even more so 7 

the case that Article 61.7 of the Statute states that the Pre-Trial Chamber 8 

confirms the charges upon which it has established that there is sufficient proof 9 

to refer a person for Prosecution to a Trial Chamber on the basis of those charges 10 

that have been confirmed.   11 

There are those charges that have been confirmed on the basis of the charging 12 

document.  Now, we are requested today to come back to that detailed document, 13 

which predates the decision on confirmation of charges.  And to my mind, this is 14 

undermining the philosophy underpinning the confirmation of charges hearing 15 

pursuant to the Statute of Rome, the Rome Statute. 16 

Now, this was put in place because it had an objective.  The charges were 17 

confirmed.  We came here on 28 November on the occasion of the first status 18 

conference.  And we put questions to our various clients as to whether they were 19 

pleading guilty or not.  And they stated that they pleaded not guilty. 20 

Now, it is our opinion today that only the decision on confirmation of 21 

charges should be binding to us.  Now, in one of your decisions, you requested of 22 

the Prosecutor that he provide us with a table.  We found this to be a practical 23 

solution.  Now, this table is quite cumbersome.  And as Mr. Hooper said, it is not 24 

really bedtime reading, but it is an important table.   25 
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And we noted that in this table, the Prosecutor reiterated facts that had 1 

been included in the charging document.  We have the example of paragraph 92 of the 2 

document -- of the charging document that suggests that Mathieu Ngudjolo had 3 

admitted to his responsibility in the massacres of Ngudjolo (sic). 4 

Now, we addressed to the Pre-Trial Chamber and we requested that this 5 

paragraph be removed.  However, when going through the table as presented by the 6 

Prosecutor, we noted that in a number of places these facts were repeated.  And we 7 

believe that the Prosecution is entirely allowed to provide new items of evidence 8 

to uphold the charges, the charges that were upheld by the Pre-Trial Chamber, but 9 

one cannot add new facts.   10 

I make this point and I thank you.   11 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you very much, sir.   The 12 

Chamber has heard various observations from the parties and we now have food for 13 

thought. 14 

Mr. Prosecutor, could you respond very clearly and specifically to this 15 

question:   In your opinion -- and we just want to be very sure of this.  In your 16 

opinion, can the facts be amended after the decision of confirmation of charges?  I 17 

am not saying the evidence, but the facts.  Can the facts be amended after 18 

confirmation of charges?   19 

(Counsel confer) 20 

MR. MACDONALD:  (Interpretation)  If the Chamber wishes to confer for a few 21 

moments --  22 

PRESIDING JUDGE COTTE: (Interpretation)  If you need two minutes, take two 23 

minutes.  And if necessary, we can suspend.   24 

MR. MACDONALD:  (Interpretation)  In five minutes, we are to have a break.    25 
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PRESIDING JUDGE COTTE: (Interpretation)  I prefer that you respond right now 1 

so that we can take advantage of the break to reflect upon everything we have 2 

heard.  And it may not necessarily be very easy, and then we will be in a position 3 

to provide you with a reply.  So please take two minutes and then -- and confer. 4 

(Counsel confer) 5 

PRESIDING JUDGE COTTE: (Interpretation)  You have about 90 seconds, sir, 6 

perhaps two minutes.   7 

MR. MACDONALD:  (Interpretation)  We would argue that we have to situate 8 

ourselves in time.   What was the time of the confirmation of charges?  And we must 9 

ensure that there are no frivolous charges against the accusation, and the burden 10 

is not beyond all reasonable doubt.    11 

And we also have to take into account the fact that -- well, the 12 

investigation -- not all items of evidence were provided, but the investigation may 13 

continue after.  And thus, new information may arise.  And thus, new information 14 

can be provided.  We would argue that in theory the principle should be that the 15 

facts are not set, fixed, because a file can change over time. 16 

But in this particular case, your Honour, you don't have to ask yourselves 17 

that question because the facts are the same.  The facts -- ever since the 18 

beginning -- have not been amended.  The confirmation of charges ruling decided -- 19 

well, it was decided not to uphold three charges.  Three charges are no longer 20 

before you, and the accused are not facing those three charges. 21 

I would like to add the following point in response to your example, ma'am:   22 

Everything will depend on how the Prosecution drafts or writes the charge.  If we 23 

define person "X," and we name person "X," and the items of evidence are presented 24 

for confirmation of charges or have witnesses brought in, and the witness might  25 
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say, oh, I said person "X," but I was mistaken, it was person "Y," necessarily, and 1 

we agree with the Defence on that point, the factual allegation would be changed 2 

necessarily. 3 

So it's not a matter of choosing between two options, between the document of 4 

notification of charges and the -- it's not either/or.  Of course, there is the 5 

confirm nation of charges, but in the context whereby the Chamber assesses these 6 

facts. 7 

In its ruling of confirmation of charges, the Chamber did not provide 8 

explicit information or comment on each and every factual allegation, nor did it 9 

take up all the elements or items of evidence.  It did not need to do so.  The 10 

Chamber had to be convinced that the Prosecution had met its burden in terms of the 11 

charges brought forward. 12 

A file will change and evolve over time.  What happens if a witness contacts 13 

us and says, well, no, I made a mistake.  If the facts are fixed, we cannot amend 14 

them.  There has to be some mechanism whereby we can inform the parties of the 15 

facts that are imputed to them.   The only thing that the Prosecution did is that 16 

we went back to the document -- the initial document of notification of charges and 17 

the Prosecution took that document that it had provided at the very beginning of 18 

the proceedings because the facts were confirmed.  Those facts were confirmed by 19 

the Chamber. 20 

So there's factual certainty for the parties, for the Chamber, for everyone.  21 

There are no surprises.  There are no surprises.   22 

PRESIDING JUDGE COTTE:  (Interpretation)  Before we suspend, am I to 23 

understand that the facts before this Chamber, by way of the decision of 24 

confirmation of charges, are these facts set, fixed at the day of confirmation of  25 
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charges?  That new evidence may come in during the course of investigation?  That's 1 

one thing.   But we must agree on this one point.  And so this is not an academic 2 

discussion.  We are talking about the facts. 3 

If a witness changes his account or testimony, that's one thing.  But we 4 

cannot operate on the assumption that the facts can sort of evolve over time.  We 5 

must determine at a particular point in time -- or that charges were confirmed by 6 

the Pre-Trial Chamber.   These charges are made up of facts that can be described, 7 

attached -- a legal characterization can be provided and the link can be made to 8 

the various provisions of the Rome Statute. 9 

We shall suspend.   And we apologise to our interpreters, Court Reporters and 10 

other staff.  And we will resume at 11.30, because I do realise we are five minutes 11 

over time.   Thus, we will resume at 11.35. 12 

(Recess taken at 11.32 a.m.)  13 

(Upon resuming at 11.46 a.m.)   14 

THE COURT USHER:  All rise.  The Court is in session.  Please be seated.   15 

PRESIDING JUDGE COTTE:  (Interpretation)  Security officers, could you please 16 

show in Mr. Germain Katanga and Mr. Mathieu Ngudjolo.   Thank you very much.  The 17 

Registrar or the Courtroom Officer said that both parties would like to take the 18 

floor once again.  Is that the case?  Yes, we would like to hear you briefly.   19 

MR. MACDONALD:  (Interpretation)  With your permission, once again, 20 

Mr. President, I believe that it is -- that there are certainly points of 21 

vocabulary and terminology that are -- that have resulted in our current position, 22 

or the position of all parties and the participants.  Now, what the Office of the 23 

Prosecutor would like to do is to clarify, and I believe that this reflects the 24 

question put by the Chamber with reference to the charges mentioned and the  25 
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identification of person X or Y.  Now, I would like to refer to the charging 1 

document, document 649, and I unfortunately only have the English version of this 2 

document and that is to say Annex 1A dated 26 June 2008. 3 

So, I shall deal with charge number 1, that is to say page 35, 31 to 35 of 4 

Annex 1A of this document, and I shall not read the first lines thereof, which are 5 

well-known to us.  We are referring to 24 February 2003, where Mr. Katanga and 6 

Ngudjolo committed the or ordered the commission of crimes against humanity, 7 

allegedly, notably the murder of at least 200 civilians who were residing, or 8 

people who were to be found in the village of Bogoro, in the territory.  So these, 9 

this is a murder of 200 civilians, including the two victims who are named whose 10 

identities I do not need to repeat here. 11 

Now, we humbly and respectfully submit that it is totally in compliance with 12 

the legal documents that this be fixed and set in stone, that as set out these 13 

facts are set out in these, or this charge. 14 

Now, if we refer to the charging document or if we refer -- correction -- to 15 

the decision on confirmation of charges in the French version, the Chamber said, 16 

with reference to this count or charge, it said that there was sufficient evidence 17 

to provide us with substantive evidence to say that there were 200 civilians who 18 

were killed during the attack on the village of Bogoro and this was on the basis of 19 

family members of those killed and also environmental agencies, and what they were 20 

able to discover in Bogoro, in 2005.  Now, there were also lists of victims of that 21 

attack. 22 

Now, we submit to you, Mr. President, Your Honours, is that the charges and 23 

the facts included therein are, in fact, fixed.  Now, the way chosen by the Office 24 

of the Prosecutor, in order to prove the facts supporting this charge, well, they  25 
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are not fixed, as such.  This way forward, this path has not been fixed. 1 

Now, in submitting factual allegations these are the reflection of the corpus 2 

of evidence gathered by the Office of the Prosecutor.  This is a summary that we 3 

are exposing to the Chamber and to the parties and participants, and the DCC is the 4 

most precise image that we have of this.  Now you, the Trial Chamber, you will of 5 

course be master of the facts, not the Pre-Trial Chamber.  The Pre-Trial Chamber 6 

was not the master of the facts; it was in charge of confirming the charges and the 7 

facts therein. 8 

Now, I understand that this is in question, indeed, Mr. President, that is 9 

not academic in nature, and maybe not important, but maybe each and every one of us 10 

could be allowed to submit additional written filings on this subject on either 11 

Monday or Tuesday of the next week, if this is deemed correct by the Bench.   12 

PRESIDING JUDGE COTTE:  (Interpretation)  Would any other party or 13 

participant like to address the Court?   14 

MR. GILISSEN:  (Interpretation)  Yes, Mr. President, I shall be extremely 15 

brief but I hope to be extremely clear.  Now, the facts on which the Prosecutor is 16 

basing its charges are fixed.  Yes.  However, we should repeat this in another way, 17 

in order for us to be sure that we understand each other because I think that, you 18 

know, it might be a play upon words that provides us with a misunderstanding. 19 

Now, the facts underpinning the crime itself in the Prosecutor's case are of 20 

course fixed.  I think we are all in agreement on that point.  The facts which are, 21 

in fact, the modus operandi, well, of course, they are different.  The Prosecutor 22 

has just given us the example of the path, he is not talking about the lite 23 

criminis of course, he is talking about the path that was taken to go to Bogoro.  24 

Of course, there is an extra stage where one might have taken some food, supplies  25 
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or weapons.  These are factual allegations which are of a completely different 1 

nature.  There are the constituent facts of the crime and there are of course the 2 

facts of the case, if you excuse this expression.  Now, I hope I haven't betrayed 3 

anyone's mindset in saying this and I hope I have just cast light on the matter.   4 

PRESIDING JUDGE COTTE:  (Interpretation)  We thank you for that clarification 5 

because it does indeed provide us with a very good distinction between the facts 6 

charged. 7 

Now, Mr. Nsita Luvengika, would you like to take the floor?   8 

MR. FIDEL:  (Interpretation)  No, Judge, I do not have anything to say at 9 

this moment in time.   10 

PRESIDING JUDGE COTTE:  (Interpretation) Counsel Hooper, would you like to 11 

address the Court? 12 

MR. HOOPER:  Only to emphasis what is essential, what is important is that 13 

the accused person knows the charges against him and the essential factual elements 14 

that underscore those charges.  It's not a situation where the Prosecution can 15 

carry on modelling the case against an accused; it has to be rooted in something, 16 

and that rooting, we say, can be an effective document that reflects the 17 

confirmation hearing, and in this case can be done by amending the original trial 18 

charging -- sorry, I start again.  By amending the original document containing the 19 

charges; that's of course the amended document containing the charges, so that 20 

needs a further amendment.   21 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, counsel Hooper.  Counsel 22 

Kilenda or any other members of the Defence team for Mathieu Ngudjolo.   23 

MR. FOFE:  Thank you, Mr. President.  The crimes charged, or the facts 24 

charged against the accused have been clearly defined in the document containing,  25 
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or the decision on confirmation of charges.  To our mind there is no document that 1 

can replace it.  If there is a hearing of confirmation of charges it is for there 2 

to be provided a decision on confirmation of charges for the accused to be referred 3 

to this Court.  We do not see how we can return to the charging document after 4 

having said this.   5 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, counsel Kilenda.  We 6 

would request just one moment in order for us to confer. 7 

Yes, Madam Van den Wyngaert.   8 

JUDGE VAN DEN WYNGAERT:  I am going to put this question in English:  A 9 

document which would reflect what was said in the confirmation decision, could you 10 

please clarify what you mean by that.  Would you mean that there would be a need 11 

for a new document that would be well reflecting, to use your words, what was in 12 

the confirmation decision or do you want to go back to the initial document 13 

containing the charges?   14 

MR. HOOPER:  We say that the format of the document containing the charges, 15 

the general format of it, is adequate.  It has to be amended in the light of the 16 

confirmation hearing.  In terms of, for example, the three charges that weren't 17 

confirmed, that is clear to all of us. 18 

In terms of modes of liability, I should have thought that that must be clear 19 

to all of us because there are elements of modes of liability in the original 20 

document containing the charges which are not charges, which are not modes of 21 

liability that were confirmed by the confirmation Chamber. 22 

Those are two important but obvious areas. 23 

The area that seems, perhaps, to be causing a problem, and which in all 24 

frankness perhaps has not been much focused on by us, is what do you do if there is  25 
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a change of words in respect of a particularly factual incident.  One of the 1 

problems is that - I say a problem - one of the things one I suppose needs to 2 

recognise is that the document containing the charges, and essentially the 3 

Prosecution have extracted that and put it into their helpful table, 1000-page 4 

table.  They've relied on the same words.   5 

We, for our part, see most, in the main we see no significant difference.  We 6 

haven't identified, can I put it like that, a significant difference between the 7 

wording, the words that he used and perhaps for that reason we haven't focused 8 

particularly on which words are to be preferred, which I suppose is the next step, 9 

and even where would it lead us?   10 

So for example, if before the confirmation Chamber there was available to 11 

them evidence that, under a charge of rape, A, B, C and X, Y, Z had been raped but 12 

that in the confirmation they only refer to A, B, C, then the question could arise:  13 

Well, can the Prosecution now refer to X, Y, Z?   14 

Is it significant?  Certainly at the ad hoc tribunals, as we know, individual 15 

substantive elements of charges were seen as a species of charge, in a way, so that 16 

for example, for the accused to be on notice that he was going to be confronted 17 

with an allegation of raping X, Y, Z that would have to have appeared in the 18 

indictment or at least he should have received proper notice in due course of that 19 

in a formal manner through application through the Court and the like. 20 

A lot of these elements, in that second column, are a mix of the essential 21 

elements, necessarily constituent parts of the charge, sometimes melded with part 22 

of the story.  That is how the Prosecution has done it.  And when the confirmation 23 

Chambers come to review the story it has tended to follow the same path, the same 24 

factual path, but not necessarily dwell on particular factual - I say factual  25 
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elements, I am using those particular words - they don't dwell on particular 1 

incidents in the story necessarily and out of that can come the difficulty that we 2 

are facing this morning. 3 

I think a little earlier, Mr. Macdonald was it, suggested that inasmuch as 4 

these are significant matters, and inasmuch as it must be apparent to you, 5 

certainly I haven't focused on it to the extent that perhaps it deserves, I would 6 

welcome, perhaps, three or four days -- and perhaps come back to the Chamber with a 7 

written summary of our position but by Tuesday. 8 

Now, that might interfere unnecessarily with the Court's own decision to come 9 

to a decision today, but in order to give that full assistance to the Court, that 10 

would certainly assist me, if I can put it like that.   11 

So the question I would be asking in those circumstances is:  Is it necessary 12 

for the Prosecution to use the precise wording?  What happens to particular sub-13 

allegation, if I can put it like that, if it's not touched upon in the confirmation 14 

hearing?  That kind of matter.  It's confused here because post-confirmation, the 15 

Prosecution of course can adduce further evidence; call further -- in fact, are 16 

expected to because under the Rules they only need present, as it were, an adequate 17 

level of evidence to the confirmation Chamber, as has already been pointed out, and 18 

so they don't even need to present their full evidence to the confirmation Chamber, 19 

let alone be barred from calling new evidence that comes to light.  These matters 20 

have been already underscored by Mr. Macdonald in his submissions. 21 

And the knowledge of that, I think, inevitably affects one's view of what the 22 

Prosecution can subsequently allege; that is, that it may be wider than 23 

confirmation Chamber itself came to consider.  It would logically -- it must be the 24 

case.  Nevertheless, it needs to be rooted, and it needs to be rooted, we say, in a  25 
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document.  So the precise wording of the document, whether it's to be based, as it 1 

were, entirely on the original document produced by the Prosecution, or whether the 2 

wording is to be adopted from the confirmation hearing document decision, that 3 

seems now to be the area of concern to the Court. 4 

So, if I could be given a little more time to consider that, I certainly 5 

would be willing to do so.  I am entirely in the hands of the Court.   6 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you, Mr. Hooper.  As far as 7 

I'm concerned, I believe I've understood a number of the difficulties you touched 8 

upon.  I've also understood that you wish, like the Prosecution, to have additional 9 

time.  I don't want to be overly simplistic, but would the simplest thing be to 10 

refer to the document of confirmation of charges, and use their wording?  There are 11 

a number -- there are a few difficulties relating to wording and to the sources.  12 

You aren't understanding me?   13 

MR. HOOPER:  I am sorry.  I think in order to give a practical response, it 14 

would be useful to go and take a specific example, say the allegation of rape, say, 15 

in the confirmation hearing Chamber as opposed to the one in the original charging 16 

document and to do a full-on comparison between the two.  The Prosecution have done 17 

this, I think, already.  But, you see, the problem is that it's not a simple swap.  18 

It's not a simple change because there is further evidence, so it would be a 19 

rewriting, in effect, that would in part take the words of the confirmation 20 

Chamber, but also may include reference to other matters.  It depends just how 21 

restricted column 2 is. 22 

So, at the moment, I'd say it's not -- I don't see it as straightforward, 23 

necessarily as straightforward as just taking the words under particular section of 24 

the confirmation hearing and putting them in that column.  It may well be that  25 
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that's right, but I'm concerned as to what extent subsequent matters, further 1 

evidence, may have affected that.  In a way, that's perhaps more of a concern for 2 

Mr. Macdonald than for me - I know that - and I see he knows that too.  I'm aware 3 

where my interest may lie, in other words but, in terms of an appropriate response 4 

to the Court, I'm not so sure it is a straightforward cut and paste, if I can put 5 

it like that.   6 

PRESIDING JUDGE COTTE:  (Interpretation)  Thank you very much, Mr. Hooper.  7 

Mr. Kilenda, would you like to intervene?   8 

MR. KILENDA:  Your Honour, the status conference on 27 November, the issue 9 

was raised at that time, and the Chamber reminded us of the solemn nature of the 10 

confirmation of charges.  Since then, there have been filings allowing us to bring 11 

forward this matter.  I think you will remind the parties that only the 12 

confirmation of charges counted. 13 

I can see that this issue is one that returns to this Chamber often and what 14 

is the legal foundation here on what legal instrument, or on what text would we 15 

base ourselves?  Why would the Prosecution be trying to take this approach and 16 

using one document rather than another?  On what Statute is the Prosecution relying 17 

on?   18 

PRESIDING JUDGE COTTE:  (Interpretation)  I can see -- we see that this is 19 

not just an academic discussion and that there are substantive issues here which 20 

must be dealt with before we begin the actual hearing, and the Defence is entitled 21 

to know exactly what charges they are facing.   22 

We will rise, now, and suspend for ten minutes.  All rise. 23 

(Recess taken at 12.11 p.m.)  24 

(Upon resuming at 12:31 p.m.) 25 
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COURT USHER:  All rise.   1 

PRESIDING JUDGE COTTE: (Interpretation)  Court is in session.  Please be 2 

seated.  Security officers, could you please show the accused into the courtroom?   3 

(Mr. Germain Katanga and Mr. Mathieu Ngudjolo Chui enter courtroom) 4 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you. 5 

So the Chamber is mindful that in opening this status conference this morning 6 

on the subject of charges, of which it had been precisely seized, and for which the 7 

accused had to mount a defence, it has raised a true issue here. 8 

Discussions have shown that not everybody has clear in their mind what it is 9 

about and that we need to continue with our discussions in order to start off with 10 

a good foundation.  This is why the Chamber requests that all participants and 11 

parties file by Tuesday 6 October 4 p.m., at the latest, a brief in response to the 12 

following precise question.  I shall read it out very slowly indeed in order to be 13 

able the interpreters to have the time to interpret and also to allow you to 14 

ascertain precisely what we expect of you by next Tuesday.   15 

Now, in the hypotheses that this Trial Chamber requests of the Prosecutor 16 

that he file a summary document reflecting the charges, the verb "reflecting" 17 

having been used by Counsel Hooper.  Now, were the Chamber to request that the 18 

Prosecutor file a document summarising the charges, this document -- no, the 19 

Prosecutor, should he, with reference to the presentation of facts underpinning 20 

those charges.  Should he, with reference to the presentation of the facts 21 

underpinning the charges, should he use the terms used by the Pre-Trial Chamber in 22 

its confirmation of charges decision, or may he present his facts in a free manner, 23 

remaining mindful, of course, not to betray either the contents or the spirit of 24 

the decision of confirmation of charges. 25 
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I shall re-read this once again, not as a dictation but for everyone to understand 1 

it.  Now, were the Chamber to request of the Prosecutor that he file a summary 2 

document reflecting the charges, the Prosecutor, should he with reference to the 3 

presentation of the facts underpinning those charges, should he use the terms used 4 

by the Pre-Trial Chamber in its decision of confirmation of charges, or can he 5 

present his facts in a free manner, making sure that he neither betrays the 6 

contents nor the spirit of the decision of confirmation of charges?  There we have 7 

it. 8 

So, the response that we would like to obtain from you -- and this is the 9 

question to which we would like to obtain a response from you by Tuesday 6 October, 10 

at 4 p.m. by the latest, and this on the part of all parties and participants.   11 

Yes, Judge Diarra. 12 

JUDGE DIARRA:  (Interpretation)  This is not to speak out of turn, but in 13 

view of the fact that Counsel Kilenda mentioned the question of the opportunity of 14 

this document, could we not insert this in our question?   15 

PRESIDING JUDGE COTTE: (Interpretation)  Well, from the time being that we 16 

are basing this question on the hypotheses of the Chamber, this leaves it open to 17 

all possibilities.  Of course, this will enable or allow Counsel Kilenda and his 18 

team to confirm what his position and that of his team is because, of course, he 19 

has to be present, does he not?  Thank you.   20 

So, the Chamber would like to thank us all for the discussions we have led 21 

this morning and which might have seemed complex in nature, and they certainly are.  22 

But I believe they might have been a little briefer, but it is that we have a 23 

problem at hand and that we do have to solve this problem before we proceed.   We 24 

do not regret the time spent on these basic issues. 25 
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So we shall now proceed with our agenda, because even if we have taken the high 1 

ground in terms of legal arguments, we need to examine point B under number 3 of 2 

the agenda.  This is the table presented to us by the Prosecutor at our behest. 3 

Now, a little introduction before giving you the floor.   We would like to 4 

clarify that which has been stated, in maybe an overly succinct and abstract 5 

manner, in our decision of 31 August 2009 in which we postponed the commencement of 6 

trial. 7 

Last 31 August, the Chamber stated the difficulties it had encountered in 8 

consulting this table.  And it is true that these difficulties go beyond mere 9 

questions of presentation by the Prosecutor of his evidence.  These difficulties 10 

are to do with the internal consistency of the document, its legibility and its 11 

general comprehensibility, may it be by the members of the Chamber and also by the 12 

members of the Defence teams. 13 

Now, the objective of this table is for it to be legible for all concerned.  14 

The Chamber is entirely conscious, and it continues to repeat this, it is very 15 

conscious of all the work that has been undertaken by the Office of the Prosecutor 16 

to prepare this document.  We do not wish during this hearing to undermine 17 

everything that has been accomplished or by some flash of a magical wand come up 18 

with a perfect document.  Quite simply, the Chamber wishes to outline what makes 19 

consultation of this document difficult and ascertain any possible solutions that 20 

could be provided for the good of all concerned. 21 

Now, last 31 August, the Chamber noted that there were problems associated 22 

with the correlation of constituent elements of a crime, the factual allegations 23 

upheld to describe them, and the evidence presented to prove these allegations. 24 

With reference to the absence of correlation, first and foremost, between the  25 
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constituent elements and the factual allegations, the Chamber does not intend to 1 

take stock of this situation at this very moment in time of the various examples it 2 

noted.  However, it would like to emphasise and it would like to have the Office of 3 

the Prosecutor note that it is necessary for them to review the various annexes of 4 

the table in order to trace all those factual allegations that do not have a direct 5 

bearing upon the constituent elements to be described. 6 

Now, this is a very important undertaking if we want this table to be of any 7 

use.  It is an undertaking which involves an overall view -- or overview of this 8 

table, and one has to step away from any piecemeal analysis or approach.  And the 9 

Chamber is of the opinion that over the next few weeks such a review could be very 10 

beneficial for all of us. 11 

Now, with regard to the absence of correlation between the factual 12 

allegations and the evidence, we should be very clear on this point.  This is not, 13 

Mr. Prosecutor, from the point of view of the Chamber, we are not talking about the 14 

value of your evidence or of your case.  What we do want to do is to emphasise the 15 

choice that you have made, which is to resort to voluminous evidence which has not 16 

always been quoted or referred to where it should be. 17 

We are very much aware of the fact that you were guided by the wish to be as 18 

complete and exhaustive as possible.  However, it should be said that those 19 

excerpts that are able to topically illustrate those alleged facts are something.  20 

Now, we believe that you could make the most of time before the commencement of 21 

trial to review the various annexes of the table, once again, with a view to 22 

establish a correlation, a far greater correlation. 23 

Now, as an example, in Annex N, capital N, you were talking about the 24 

commission of war crimes and a common scheme, and a commission also of crimes  25 
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against humanity in terms of a common scheme.  You are talking about excerpts from 1 

evidence, such as a MONUC report which talks of more than 300 deaths in Bogoro 2 

which, to our mind, seemed not to truly illustrate your factual allegations. 3 

Now, it is this type of absence of correlation, whether it be correlation - 4 

and this is very often the case -- a lack of obvious correlation, we would like you 5 

to review this situation.  And I would like to allow you to address the Court, 6 

Mr. Prosecutor. 7 

MR. GARCIA:  (Interpretation)  Indeed, your Honour, I understand the concerns 8 

of the Chamber regarding our table, but what I would like to explain, first of all, 9 

is that the table constitutes an analysis of all the evidence of the Prosecution 10 

which we intend to adduce regarding the various charges and counts. 11 

So that is the objective.  That is the very aim.  We want to be as exhaustive 12 

as possible.   That is why the Prosecution analysed all the evidence that we had at 13 

the time.  This exercise, and it was an exhaustive one - the volume of information 14 

was tremendous - the problem is as follows: 15 

When we look at the various items of evidence, initially, we must choose a 16 

criterion.  And to be exhaustive, the criterion that we choose in order to 17 

determine whether an item was relevant, whether an item of evidence was relevant to 18 

a factual allegation and a charge, was relevance.  And that has a simple meaning, a 19 

very fundamental meaning, taking into account this aspect.  Considering that we 20 

chose a very low criterion, there were many items of evidence that met that 21 

criterion.  And so what also posed a problem was the fact that certain elements, 22 

including contextual elements, and also elements of criminal liability that in and 23 

of themselves require inclusion of many items of evidence, because the theory of 24 

the Prosecution in this regard, more particularly the whole issue of criminal  25 
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liability of the accused, is based not only on the events, the attack, but also on 1 

earlier events and later events.  All this to say, to explain to the Chamber that 2 

there is a great volume of evidence to be considered. 3 

When we acquainted ourselves with 956, order 956, two things emerged that 4 

were very clear.  The Chamber is requiring a document that will be useful to the 5 

Prosecution and also useful and readable effective.  And furthermore, when we look 6 

at the huge volume of evidence, sometimes it's difficult to reconcile these two 7 

imperatives with a view to inform the Defence, as exhaustively as possible, we 8 

chose a rather low level of proof -- or rather, a low criterion, that is to say 9 

relevance -- and we included a great deal of evidence having to deal with all the 10 

charges. 11 

Certainly, your Honour, some evidence has a greater probative value than 12 

other elements of evidence.  And this is a review, your Honour, that we did.  We 13 

did this review.  And it is clear that with the time lines we had to produce the 14 

table, was short, and in light of the concerns of the Chamber regarding the issue 15 

of the close link between factual allegations and charges, and so on, the 16 

Prosecution responds in the affirmative to the question asked by the Chamber and 17 

will endeavour in the weeks to come to review, to conduct a review of this table, 18 

taking into account the concerns of the Chamber, and we will endeavour to ensure 19 

that the table is more readable. 20 

So basically, your Honour, those are my comments on this matter.   21 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you.  Do the Defence teams 22 

wish to address the Court regarding the table; particularly, this question of 23 

insufficient correlation -- Mr. Hooper?  Fine.  Mr. Kilenda?   24 

MR. KILENDA:  We would prefer to abstain for the moment, because we know that  25 
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there is another point on the agenda, and that might be a better point in time to 1 

provide our arguments.  So I think that is -- would be a better time.  Later on in 2 

the agenda.   3 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you very much.  Now, to 4 

respond to the remarks made by the representatives of the OTP, the Chamber does not 5 

underestimate the difficulty of your task.  We believe that with a little bit of 6 

time having elapsed, it is possible to conduct a review, or a sorting out of the 7 

information so that the table will be useful to everyone, because that is the aim 8 

of the task. 9 

Now, I think you will have to be heroic and work very hard on this table, and 10 

this leads me, actually, to another point on our agenda; namely, the use in the 11 

drafting of the --  12 

MR. MACDONALD:  (Interpretation) If you don't mind, your Honour, one last 13 

point about the table.  Clearly, Prosecution will be working on this and will be 14 

looking at all items of evidence to ensure that the document is more readable, but 15 

we also wish to state that if we come to the conclusion that certain elements of 16 

the factual allegations can be dropped to improve readability, that does not 17 

necessarily mean that we will not rely upon them for the -- during the course of 18 

the trial.   19 

I want that point to be very clear, your Honour, because we -- if we must 20 

discuss this, we will, because if we remove a link or a reference in a table, that 21 

does not necessarily mean that it is no longer relevant.   22 

PRESIDING JUDGE COTTE: (Interpretation)  We are just asking you to ensure 23 

that there is a logical and close correlation, because what has struck us -- and I 24 

believe this may be a view of the Defence teams as well -- is that in some cases  25 
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there was no correlation, no link between the factual allegation and the 1 

constituent effect -- or between the factual allegation and the charge.  2 

If we take these assumption (sic), we see that the table could be refined or 3 

made lighter.  It is not necessarily to add more information, add information upon 4 

information.  We are striving for simplicity. 5 

With regard to the presentation of the table, your office often used the same 6 

facts and the same evidence for two separate crimes, and the constituent elements 7 

are different.  And we will give you one example that has to do with the systematic 8 

use of the same evidence to establish the crimes of rape and sexual slavery. 9 

In annex D -- "D" as in Danielle -- rape as a crime against humanity, many 10 

factual allegations are found in the second column as well as corresponding 11 

evidence appear to come basically to support the crime of sexual slavery.  And that 12 

is in annex E and not for the crime of rape.  That is one example.  There are 13 

others.  Perhaps the Chamber did not read the situation properly, but this reading 14 

of the situation is possible, and this really should -- this really is why we are 15 

asking you to strive to improve substantially the table. 16 

And before I allow you to address the Court, I would like to touch upon the 17 

whole issue of referrals.  The Chamber saw that the table often uses referrals to 18 

other information.  For example, annex B having to do with the contextual -- the 19 

context of crimes against humanity, you refer the reader to the systematic and 20 

generalised nature of the events.  And yet, that is for -- you say that the attack 21 

was against a civilian population.  And then you refer straight away to the second 22 

constituent element which has to do with the character -- the generalised and 23 

systematic approach. 24 

So we have seen that the same extract from evidence can contain information  25 
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regarding the three contextual elements of crimes against humanity, but that cannot 1 

be the case for all extracts of the evidence that you chose.  So I think you need 2 

to do some arranging or tidying up of this table.   3 

The work of the Defence is quite difficult given the current table.  We will 4 

not go through the complete list of these difficulties or flaws with the table.  5 

And we would draw your attention to a practice of one reference following another, 6 

one upon another which makes the table difficult to use. 7 

We have also noticed another form of referral that -- or references that 8 

leads you to repeating information already provided to support a constituent 9 

element to another constituent element; that is, I grant related to the first, but 10 

is a separate justification.  In all likelihood, this observation can be explained 11 

by the way that the document was drafted.  I am speaking of the Bible here, so to 12 

speak. 13 

It is not necessarily -- it is not necessary to repeat such information in 14 

annex F -- "F" as in Françoise -- which has to do with the context of the war 15 

crimes.  At the beginning of paragraph D, (d)(a)(3), only repeats information that 16 

was already provided in subsection 2(a)(1).  That is just one example that you can 17 

refer to, another example -- pardon me, an example that shows how the table could 18 

be improved.   It certainly could be lightened out by -- lightened up by doing away 19 

with these excessive references and referrals.  So you could take the time that is 20 

still available to make this working document more useful, easier to read and 21 

consult. 22 

We heard from Mr. Hooper a few moments ago, and he said that the table should 23 

not be discarded.  It's not necessarily bedtime reading, but he did recognise that 24 

it had some advantages, advantages that we are willing to acknowledge.  But once  25 
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again, we would like to ask you to endeavour to make this table easier to consult, 1 

easier to read, to use so it can be used to prepare for the upcoming hearings. 2 

Sir, would you like to address the Court for a few moments or do you have any 3 

other observations that would be applicable?   4 

MS. DARQUES LANE:  (Interpretation) I will be very brief.  I can respond 5 

right now, if you wish.   6 

Your Honours, the Prosecution take notes of the criticisms made by the Bench 7 

regarding our table, and we also appreciate Mr. Hooper's comments regarding the 8 

value of the table. 9 

As my colleague said a few moments ago, Mr. Garcia, his remarks regarding the 10 

Prosecution's approach to preparing this table, first of all, pursuant to 69(3), 11 

the Prosecution endeavoured to present the various elements that it thought was 12 

relevant.  Our approach was flexible and rather liberal with regard to these 13 

elements.  Thus, there were a number of broad references, perhaps overly broad 14 

references.  And we, indeed, take note of your remarks. 15 

With regard to the use of certain elements -- or the same fact for distinct 16 

crimes, the example you gave, well, I could briefly respond, an incomplete 17 

response, but I could say that the crime of rape also includes coercion, the 18 

element of coercion.  That is why certain facts were repeated in the case of these 19 

crimes. 20 

Now, that being said, the Prosecution will make the necessary changes to the 21 

table to make it clearer, particularly with the contributions provided by the 22 

Chamber.  We will do so in the weeks to come. 23 

With regard to the various references, I believe you are speaking of Annexes 24 

A and N, not Annex O.  Hence, thus, Annexes A and N, of course, include many  25 

ICC-01/04-01/07-T-71-Red-ENG WT 01-10-2009 51/94 NB T



  

  52

references, and I think the Chamber realised that these references and 1 

cross-references were used to -- were used for our purposes. 2 

Now, if I have understood the will of the Court properly, the idea is to 3 

refine, not necessarily to remove a reference, but to refine the approach taken.   4 

PRESIDING JUDGE COTTE: (Interpretation)  Exactly.  We would like an informed 5 

reader to be able to find in this table a useful working document.  And we are 6 

fully aware that there is that risk to lengthen the table, but if one uses too many 7 

references, this does make the table more difficult to use. 8 

Thank you, on this point, would the Defence like to voice any opinion?   9 

MR. HOOPER:  Only a note of concern in respects of the observation made by a 10 

member of the Prosecution team that seem to represent the Prosecution's view this 11 

morning, that if they did remove matters from a particular section of the table, 12 

they would nevertheless feel quite free to go back there in order to use it to 13 

prove the element that it related to. 14 

In order to be a practicable instrument for our use, this table has to 15 

contain all the relevant evidence, and my understanding this morning is that the 16 

Chamber is inviting the Prosecution to review the table in light of relevance, and 17 

to apply the question of relevance to the matters that are contained in that table. 18 

If having performed that task the Prosecution are left with the view that it 19 

is relevant and necessary to their proving a particular element, then it would seem 20 

to us that it was absolutely -- it is absolutely essential that it remains in the 21 

table.  I think what is being suggested, quite appropriately to the Prosecution 22 

this morning, is that there is from time to time, perhaps, perhaps an over 23 

indulgence in the -- in what is seen as relevant.   There are matters here that are 24 

not absolutely relevant and necessary and can be usefully taken away without in any  25 
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way affecting or damaging the potential of the Prosecution case, in their view. 1 

So if it's relevant, it should remain in the table.   If it's not relevant, 2 

then of course it should come out because it shouldn't really be there in the first 3 

place.   I think that's the matter, and I am sure that can be applied.   Thank you.   4 

PRESIDING JUDGE COTTE: (Interpretation)  Counsel Kilenda?   5 

MR. KILENDA:  Yes, thank you, Mr. President.  The Defence for Mathieu 6 

Ngudjolo has also noted the value and merits of this table, and I know that on one 7 

evening the Prosecutor called me.  I was in Brussels.  And he asked me whether I 8 

would provide him with an extension of time.  And counsel Hooper and myself 9 

accepted this extension of time for him to be able to present a table that is 10 

useful for everybody. 11 

Now, I note that the Office of the Prosecutor has taken on the comments that 12 

you made; notably, to refine the document.  And I second what counsel Hooper said; 13 

notably, with regard to the objective of the Chamber, that the Office of the 14 

Prosecutor provide us with a structured account of the evidence.  And if elements 15 

are found to be relevant, well, then, they should be included in the table so that 16 

we can be able to ascertain them. 17 

Now, I believe that all the remarks made by the Chamber are, indeed, 18 

relevant, and the promises made by the Office of the Prosecutor are a confirmation 19 

of this, and we expect to see a legible table in the days to come.   20 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you, counsel Kilenda.  It is 21 

sure that the aim of the Chamber to have a table that is easier to use, that is 22 

easier to read and is more intelligible should not, however, rid it of all its 23 

useful and relevant contents.   We are all in agreement on this point, are we not?   24 

Now, we shall rise, because we are a little bit running over time, but I  25 
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would like to invite the Office of the Prosecutor to undertake this work, this 1 

revision work, and I would like to suggest to the Office of the Prosecutor that 2 

before we rise, the Chamber was wondering whether it would also be possible for you 3 

to present within the same factual allegation excerpts of items of evidence 4 

according to sources; that is to say, relevant documents. 5 

So that you talk about sources in terms of document, so that you don't go 6 

from the MONUC to an NGO and come back to the same MONUC document.  Would it not be 7 

possible in some cases, therefore, within the same factual allegation that you 8 

present the evidence according to the sources and documents cited?  This is only a 9 

suggestion on my part. 10 

And I invite you to reflect upon this subject.  And the Chamber would like to 11 

apologise to its co-workers that we have run over time.   We shall resume -- yes, 12 

I'm sorry.   I believe, however, that we should bring this discussion to the end, 13 

but please go ahead.   14 

MR. MACDONALD:  (Interpretation)  Not now.   15 

PRESIDING JUDGE COTTE: (Interpretation)  But you will, I believe, take the 16 

floor once again in the third part, will you not?  So we shall resume at 14.05.   17 

COURT USHER:  All rise.   18 

(Luncheon recess taken at 1.08 p.m.)  19 

(Upon resuming at 14.43 p.m.)  20 

COURT USHER:  All rise.  21 

PRESIDING JUDGE COTTE: (Interpretation)  We will now resume the hearing.  You 22 

may be seated.  Could the security officers bring in Mr. Germain Katanga and Mr. 23 

Mathieu Ngudjolo.   24 

Thank you.  We'll now resume where we were at the end of the morning with  25 
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point 4 on the agenda and this leads us to the issue of Prosecution witnesses.  We 1 

have two hours, and if we don't get through our agenda, we haven't ruled out the 2 

possibility of continuing tomorrow morning.  We will see, that will depend what 3 

stage we reach.   4 

Point 4 on the agenda, Prosecution witnesses.  Now, there was a subheading 5 

here dealing with the subject matter that each witness will testify to and the 6 

estimated duration of witness -- of testimony.  And I would just like to point out 7 

that we are talking about the subject matter now, not the duration of testimony.  8 

We will be talking about that under point 5(a).   9 

And as the Chamber was saying this morning, and also given the concern to 10 

conduct the proceedings in an expeditious manner, sir, in your brief regarding the 11 

table with the evidence of May 27, 2009, you told the Chamber that you were willing 12 

to disclose the duration of the primary examinations, and the likely order in which 13 

witnesses would appear and in a few moments we will speak to that, but right now I 14 

think we should focus on the areas or the subject matter that you intend to 15 

question witnesses on.  This is very important information for the Chamber because 16 

it will allow us to determine the approximate duration of the trial and to assess 17 

the relevance of each particular piece of testimony.   18 

Now, I would remind you the proceedings must focus on only the issues that 19 

are truly at hand, the truly contentious issues and that means that the examination 20 

of witnesses has to be quite tightly focussed, and I think this goes without 21 

saying, but it's certainly useful to remind everyone that we should not be 22 

focussing on minor details or points that have been covered several times, points 23 

that are not challenged or points that have no bearing on the issues at hand.   24 

It is possible that some issues discussed by the witnesses during their  25 
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statements may come under a number of agreements regarding evidence, agreements 1 

between the Prosecution and the Defence, and consequently these issues will not be 2 

touched upon during the hearings and we will speak to that point a little bit 3 

later.   4 

In actual fact, and I think you've quite realised this, although it's 5 

important to stress it, the Chamber at this particular stage of the history of the 6 

ICC wishes to draw all possible conclusions, or learn all it can from the 7 

experience that the various international tribunals have gained, and we see that we 8 

really need to focus on the most relevant and important evidence before us.   9 

This matter before us has to do with a single attack committed on one single 10 

day.  This issue has nothing to do with the trials of several accused that have 11 

been brought before various courts, be it the ICTY or the ICTR.  These other trials 12 

before other courts with an entire group of accused people and a true multitude of 13 

facts.  We really need to focus on the matter at hand.   14 

On the basis of all the information that we will be gathering today, we would 15 

like to estimate the likely duration of the trial using the calculation methods 16 

from the ICTY that are set out in its manual on judicial practices.  So we will try 17 

to provide a very realistic estimate of the time and, of course, we will be asking 18 

you, sir, what -- how much time you expect to take to examine the witnesses.   19 

So we would like to ask you to now speak to the various topics or areas that 20 

you intend to examine witnesses on.  Let us be very clear here:  Once again, we are 21 

not asking you to do our work, that is to say determining what is the most relevant 22 

in the testimony of each witness.  I fear repeating myself but, once again, allow 23 

me to reiterate that we would like the trial to be conducted expeditiously and thus 24 

the Prosecution must present the relevant material and only the relevant material.   25 
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Sir, you now have the floor.   1 

MR. MACDONALD: (Interpretation) Thank you, your Honour.  With leave, your 2 

Honour, at this particular point we are expecting to call more than 20 witnesses, 3 

one by one, and the area that we will be covering -- well, we will be referring to 4 

certain facts, information that may lead to their identification, and since this is 5 

a public session at this particular time, I would ask the Chamber would it not be 6 

preferable to avoid any problem with disclosure?  Would it not be preferable to 7 

have the hearing in closed session?  Certainly, we could argue - and I could 8 

provide some details - but I believe it might be more prudent at this particular 9 

point for us to go into an ex parte hearing.   10 

PRESIDING JUDGE COTTE: (Interpretation) And simply referring to the number of 11 

the witnesses is not enough?   12 

MR. MACDONALD: (Interpretation)  Yes, that would be proper, but it is 13 

possible that some issues could lead to the identification of these witnesses who 14 

are not known.  I will not -- I'm not referring to the technical witnesses, I'm 15 

referring to the witnesses who are currently under the court protection program or 16 

those who are not protected, but who are living in the Democratic Republic of 17 

Congo.   18 

PRESIDING JUDGE COTTE: (Interpretation) Does the Defence have any remarks on 19 

 this request to go into closed session?   20 

MR. HOOPER:  It's open session and we would have thought that referring by 21 

 number to witnesses was a sufficient protection.   22 

MR. KILENDA: (Inaudible).  23 

PRESIDING JUDGE COTTE: (Interpretation)  Sir, I believe you want to be 24 

complete but not exhaustive.  Now, if you mention this possibility of a closed  25 
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session, I assume you believe it's justified.  We are -- I am turning to the 1 

Defence teams now.  And for the time -- right now we are not discussing the 2 

substantive material but for the time being, in response to the question.   3 

Now, your answer does not necessarily mortgage the entire outcome of the 4 

trial.  You have asked for a closed session and our Court Officer is informing me 5 

that closed session can be implemented, so we will reformulate the question in 6 

light of your remarks and the Defence's remarks.  We will go question by question.   7 

How much time?   8 

Our Court Officer has just provided a number of practical considerations to 9 

the Court, and thus we are asking for private session.   10 

COURT OFFICER:  Private session.   11 

(Private Session at 14.55 p.m.)  12 

(Expunged) 13 

(Expunged) 14 

(Expunged) 15 

(Expunged) 16 

(Expunged) 17 

(Expunged) 18 

(Expunged) 19 

(Expunged) 20 

(Expunged) 21 

(Expunged) 22 

(Expunged) 23 

(Expunged) 24 

(Expunged) 25 
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(Expunged) 1 

(Expunged) 2 

(Open session at 3:26 p.m.)  3 

PRESIDING JUDGE COTTE: (Interpretation)  Can we continue, Madam Court 4 

Officer?  We can continue.   5 

Now we are moving on to sub-heading B of paragraph 4, which has to do with 6 

the order of witnesses.  So we are still dealing with the witnesses, from a 7 

different stance.  We would like -- and I think that some general considerations 8 

are possible here without contesting or without running certain risks for certain 9 

witnesses.  We would like to know, sir, what exactly is your logic or your line of 10 

reasoning for the order of presentation of witnesses found in your filing of August 11 

14?  We are not speaking of going back to a witness-by-witness approach, but we are 12 

asking you what sort of order do you have in mind?  What sort of logic or line of 13 

reasoning did you follow for the witnesses and their order?  Is it a sort of an 14 

individual line of reasoning, because you wish to take into account this story of 15 

each witness and his or her psychological profile, which is what we thought?  And 16 

perhaps, above all, there may have been some security requirements.  Let us not 17 

forget that some witnesses may have their identity disclosed at a later date. 18 

So could you explain to us, sir, exactly what sort of logic you followed when 19 

you suggested this order of appearance?   20 

MR. MACDONALD:  (Interpretation)  Indeed, your Honour, you have done a very 21 

good job of summing up the order of presentation of witnesses and the reasons 22 

behind those choices.  Initially, I would like to say that there may be 30 -- 20 or 23 

30 people in this room, and if we had to ask each and every person what the order 24 

would be, we would get different answers from each person.  So this is a very  25 
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subjective exercise.   1 

Indeed, we have attempted to choose the factors that you identified.  At the 2 

top of our scale, so to speak, we must consider the safety, the security of the 3 

witnesses.  We haven't tried to place the witnesses into categories according to 4 

the various areas.   We have our insiders group, the witnesses who were within the 5 

armed groups, including the -- or the child soldiers who were together and who can 6 

provide evidence supporting the charges. 7 

We also tried to place in one category the victims.  And we took into 8 

account, as you said, the deferred disclosure of their identities.  Of course, 9 

there are a number of strategic considerations that come into play.  We tried to 10 

take into account the fact that this trial, this trial -- well, we are quite aware 11 

that the opening of the trial will be covered by the media and there will be a 12 

great deal of media attention at the beginning. 13 

We will start with Witness 233 for that reason, and then we will have the 14 

visual testimony from Witness 12.  Of course, I realise that the Chamber - and 15 

certainly my colleagues opposite - are aware of the matter, but I think it's 16 

important right from the outset to provide a certain context for the witnesses, the 17 

attack, the location and the context.  That is how we will begin presenting our 18 

case.  And then -- and then we will get to the heart of the matter with Witness 19 

258. 20 

We also would like to simplify things.  And there may be some protection 21 

measures put into place, some special measures adopted by the Chamber, and thus we 22 

have endeavoured to place the witnesses into groups, and we have tried to put the 23 

more vulnerable witnesses together. 24 

I would also like to specify immediately, since we are talking about the  25 
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order of witnesses, that the order provided in filing 1358 that -- pardon me, 1378, 1 

that we had the agreement of the UN to present a witness, whom I will not name, but 2 

he was the coordinator of the special investigation in Ituri.  The Defence already 3 

has in their possession a report coming from that unit, as well as the findings of 4 

the investigation team.  They are found in a special report on the events that 5 

occurred in Ituri. 6 

All that to say, your Honour, that this person gave a statement to the 7 

Prosecution of about 15 pages, and we made an application pursuant to Regulation 8 

35.  And this witness -- our intent will be, and we are not assuming anything, but 9 

we are announcing our colours:  If this witness is accepted, he will be called as 10 

the last witness.  The exhibits I am referring to are DRC-OTP-0129-0267* and  11 

DRC-OTP-0152-0286.  This is not a surprise in terms of evidence, without arguing 12 

our application immediately.  It's quite clear that we do have the very source of 13 

this report, or one of the sources of the report. 14 

Your Honour, to conclude, determining the order of witnesses is not an exact 15 

science.  I also believe  that -- and you pointed this out when we discussed point 16 

4, the Chamber's concern is to provide proper expediency.  We mustn't take an undue 17 

amount of time.  We must consider efficiency that will be necessary.  But if you 18 

see anything in the order of appearance as the facts are revealed or presented, of 19 

course, after that, after -- as the witnesses appear one by one, the contentious 20 

points will become clearer.  And, of course, as the trial progresses, we will be in 21 

a position to focus on the heart of the matter.  Certainly, the -- well, the 22 

Chamber may, in light of the trial, may see how we are going or what direction the 23 

Defence may be going, and may decide to speed things up and really focus on the 24 

more contentious items.   But at this particular stage, the Prosecution does not  25 
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presume anything in its order of witnesses.  And there are -- so, we intend to 1 

proceed without admissions.   2 

PRESIDING JUDGE COTTE: (Interpretation)  Thank you, Mr. Macdonald.  One 3 

particular point, first of all, regarding the new witness that you just mentioned.  4 

You are not anticipating the decision of the Chamber, but one observation.  We 5 

listened to you very carefully, but we may run the risk of giving the impression 6 

that we are in a hurry.  So we have to do all we can to ensure that the truly 7 

contentious points are identified as early as possible.  It's in your interest; it 8 

is in the Defence's interest.  In that way, they will know what the priorities are 9 

when they mount their Defence.  And also for this Chamber, so that we can really 10 

focus our attention on the very heart of the matter. 11 

So everything must be implemented to avoid -- and this is not what you want, 12 

but to avoid anything that could delay or postpone our consideration of the very 13 

heart of these matters. 14 

Now, with regard to the order of the witnesses, we have certainly understood 15 

-- and we were not surprised by the concern of security.  That comes at the top of 16 

the list.  Security is your first priority for the witnesses.  However, if -- now, 17 

since this session is a working session and you do not want to find yourself bogged 18 

down in what is your responsibility, and the Defence may not understand, the 19 

Chamber would merely wish to suggest or inform you of a certain idea, certain 20 

thoughts that we had, a possible order of witnesses, a different order.  Each party 21 

may have its own way of seeing things.  And so it may be of interest to you to know 22 

that at this particular stage of the status conference, well, you may find it 23 

useful to have some of our thoughts. 24 

So, might it be possible to consider an order of witnesses that would have  25 
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them appear by category and by area or topic area?  And as the hearings go along 1 

and as we move towards one particular matter, we will focus on the criminal 2 

liability.  It's not a matter of the Chamber trying to do your work, but we wish to 3 

do all that can be done to facilitate the establishment of the truth by organising 4 

things properly.  We want the proceedings to be conducted in an orderly manner so 5 

that each essential issue can be dealt with so that each party, depending on its 6 

role, can fully play that particular role.  7 

I would specify that, of course, we will be hearing from the Prosecution 8 

counsel first, because they are running the risk of a declaration of guilt, and a 9 

guilty verdict.   Now, just for information purposes, we are throwing out these 10 

ideas to you, and perhaps you might want to set the stage with -- now, if they are 11 

all admitted, your expert witnesses, then you could hear from the survivors of the 12 

combat who can testify only to the crimes committed.  And then you might wish to 13 

hear from the women who allegedly were raped, the ones who allegedly were raped 14 

after being kidnapped.  No one else can testify to those crimes, but since they 15 

were present in the camps, along side the combatants who they were obliged to March 16 

I, these people, of course, would be in a position to testify as to liability 17 

because we wish to sort of funnel matters, so to speak, or have a certain converge 18 

answer towards the whole issue of liability. 19 

The women who were allegedly raped or raped after being kidnapped, perhaps 20 

why not at that particular stage, after hearing from 166, for example, provide 21 

further information about the number of deaths, the damage done, the looting.  And 22 

then we could hear from the child soldiers who took part in the fighting, who would 23 

be able to testify to the things that they allegedly did.  And also we could focus 24 

on liability, because we could speak to the military leaders. 25 
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Then we could move on to the insiders, the soldiers themselves who would be in a 1 

position to testify to the crimes committed and the liability and the chain of 2 

command.   And then after that -- and you might think it preferable to have them at 3 

the beginning, we could hear from the politicians, so to speak, representing the 4 

FNI and the FRPI involved in the pacification conferences in Uganda.  And they 5 

could testify to liability. 6 

Now, it is not up to the Chamber to dictate the order of witnesses, but this 7 

is a certain line of reasoning we thought of.  I see that you used security as your 8 

primary concern.  Our idea -- and we are interested in that, of course.  This idea 9 

could be in keeping with some of your concerns or thoughts. 10 

And once again, our only concern is to ensure that the proceedings are 11 

useful, that we truly are able to come to the establishment of not a truth, but the 12 

truth. 13 

Would the Defence like to address the Court subsequent to what I have just 14 

said?   15 

MR. HOOPER:  Thank you very much, your Honour.   16 

PRESIDING JUDGE COTTE: (Interpretation)  Mr. Kilenda?   17 

MR. KILENDA:  Yes, thank you very much, Mr. President.  We have followed all 18 

the observations you just made which are relevant in nature and we do not have much 19 

to add on the subject at this stage.  Thank you.   20 

PRESIDING JUDGE COTTE: (Interpretation)  Well, thank you.  That at least 21 

shows that when we prepare ourselves well, we are all on the same waive length?  22 

Are we not?  And that's a very comforting thought. 23 

Now, Mr. Prosecutor, we will turn to you once again at the risk of repeating 24 

ourselves, but I believe that we need to take that risk.   We mentioned under point  25 
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5 the volume of evidence.  Now, in order to determine the duration of the trial, 1 

the Chamber needs to base itself on an estimation of time to be allocated to 2 

examination in chief.  And this is what we have just requested of you. 3 

We would also like you to be able to tell us what your estimation is in terms 4 

of hours as to the foreseeable duration of the trial.  We would also like for you 5 

to submit to us all the proposals you have in mind with a view to containing these 6 

debates within reasonable time scales; notably - and you mentioned this earlier in 7 

your document brief of 19 September 2009 - you talked about reducing the volume of 8 

Prosecution evidence. 9 

Now, we do not want to go too fast and make a mess of discussions, but we 10 

need to contain our discussions and the trial within a reasonable time frame for 11 

all concerned.  Could you tell us, therefore, what the estimation would be for the 12 

presentation of your Prosecution evidence?  And this estimation would be provided 13 

on the basis of a duration in terms of hours, for each and every one of your 14 

Prosecution witnesses. 15 

Now, could you possibly succinctly provide, as you did in your document of 19 16 

September, elaborate on a number of the techniques of -- for containing 17 

discussions.   18 

MR. MACDONALD:  (Interpretation) Yes, indeed, Mr. President.  We took note of 19 

your comments with reference to the order of appearance of witnesses, and we will 20 

reflect upon the matter.  However, as you noted, there are some security concerns, 21 

and they are as they are. 22 

Unfortunately, it might be difficult, therefore, for some witnesses to follow 23 

the line of thought and logic that you mentioned, but we should come back to the 24 

Chamber on this matter.  (Overlapping speakers)  25 
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PRESIDING JUDGE COTTE: (Interpretation)  I apologise.  Did you understand 1 

that we wanted you to come back to us fast, even if you do have a considerable 2 

number of charges to cover at this moment in time?  Thank you.   3 

MR. MACDONALD:  (Interpretation) Now, with regard to the duration of the 4 

trial, of course this was before the Chamber provided its comments on this subject 5 

of focussing the testimony of witness on specific and salient topic areas. 6 

I would also like to come back to -- and Counsel Dutertre will also revisit 7 

this issue -- notably, the technique involved, because this also touches on 8 

admissibility and such issues.  But at this very stage in time, I believe that it 9 

is important for us to mention in that the Defence teams are the ones who hold the 10 

key to all of this. 11 

Counsel for Defence must be in a position to indicate to the Trial Chamber 12 

those topic areas -- or subject areas that they are in a position to agree upon or 13 

admit to.  We might submit these considerations to them for the Trial Chamber to 14 

determine or for them to determine, but it is really the contentious points that 15 

are at hand. 16 

Now, we are presuming certain things.  We have a burden of proof, and we are 17 

about to present our evidence.  Nevertheless, I do believe that the Defence has a 18 

considerable workload, which is to indicate to the Trial Chamber what those 19 

contentious issues actually are and those issues that are not contentious.   20 

PRESIDING JUDGE COTTE: (Interpretation)  No, the Defence will take the floor 21 

in a moment.  Now, on this very specific point, you saw that in our agenda we are 22 

going to talk about agreements in terms as regards evidence.   23 

MR. MACDONALD:  (Interpretation) Now, our assessment is based on the topic 24 

areas to be covered with each and every witness, and they've been identified in our  25 
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list.  Also, the relative importance of each witness, and also especially we need 1 

to take into account the importance of interpretation, because the interpretation 2 

considerably reduces the lively nature of the exchange. 3 

And the Defence will also be up against the same problem.  And also, 4 

especially with reference to the translation or interpretation into Lingala. 5 

Now, we have taken into account the fact that when interviewing witnesses or 6 

taking statements, we realised just how much time we spent with each and every 7 

witness in order to take down those very statements or, in fact, conduct interviews 8 

and transcribe the information. 9 

I discussed the matter with my learned friend, Mr. Hooper, before entering 10 

the Court, because yesterday he was sending me an email on the subject.  And we are 11 

quite close to reaching an agreement.  But in the light of the Trial Chamber's 12 

comments, I believe that we can foresee approximately 300 hours for the Prosecution 13 

case. 14 

Now, this does not take into account any possible admissions.  It does not 15 

take into account testimonies for which we are not aware of points of contention.  16 

Now, we calculated this by witnesses, by the number of witnesses and numbers of -- 17 

and number of hours, taking into account that we had approximately four hours, 18 

four-and-a-half -- four to four-and-a-half hours a day, and this will depend, of 19 

course, whether we actually sit four or five days a week. 20 

And when the Lubanga trial commences anew, how exactly are we going to 21 

proceed in terms of the number of hours in Court?  But I believe that we can count, 22 

approximately, 300 hours in total.   23 

PRESIDING JUDGE COTTE: (Interpretation)  Now, under the proviso of a ituation 24 

that shall evolve over time, and also in view of the constraints of this Court,  25 
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which does not have many courtrooms, it would be possible - I say "possible" - were 1 

the two trials Lubanga and Katanga/Ngudjolo to proceed concomitantly that we would 2 

have five half-days per week. 3 

Now, Madam Courtroom Officer, this, of course, will rely on the matter of 4 

interpretation into Lingala.  I believe that we can have four-and-a-half hours of 5 

hearing a day in that language.  But of course, this is an indication, as we are in 6 

a working session, and this indication might be brought into question again 7 

subsequently.  But this is an estimation. 8 

This Trial Chamber would sit in the morning one week and then the subsequent 9 

week it would sit in the afternoon.  This will alternate with Trial Chamber I.  But 10 

of course, this would also be -- but this really is the direction in which we need 11 

to go.  And Mr. Prosecutor, please address the Court again.   12 

MR. MACDONALD:  (Interpretation) Thank you, Mr. President.  I just wanted, 13 

with reference to the number of days a week, is it four or five we are talking 14 

about?   15 

PRESIDING JUDGE COTTE: (Interpretation)  Now, we are sure that there will be 16 

four days of hearings a week, but on Friday this room will not be accessible for 17 

technical reasons.  But of course this will be told us subsequently, because it is 18 

important for you to define your schedule, because you need to organise yourselves, 19 

of course.  20 

MR. MACDONALD:  (Interpretation) Yes.  On the basis of this clarification, if 21 

we are sitting four to five days a week, at four to four-and-a-half hours a day.  22 

But of course, this does have an impact on the duration of the presentation of our 23 

case.  But I do believe that we need to calculate 300 hours.  This is with -- this 24 

is calculating the presentation of Prosecution evidence.  This takes into account  25 
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the presentation of Prosecution evidence, but does not necessarily take into 1 

account cross-examination.  And I believe, of course I know that there are two 2 

Defence teams that might very well wish to lead two separate cross-examinations.  3 

And we might want to avoid the same questions being posed.  However, this will slow 4 

things down somewhat. 5 

Also, we need to bear in mind that we will have some vulnerable victims, and 6 

we need to take this into account in constructing our examination.  Now, this is an 7 

estimation of the Prosecution.   8 

PRESIDING JUDGE COTTE: (Interpretation) I am going to take a very simple word 9 

here.  It is somewhat difficult attempting to quantify the duration of the trial or 10 

debate or Prosecution case at this moment in time.  But in view of the fact that 11 

you have 29 witnesses, with the proviso that some decisions might be taken with 12 

reference to some expert witnesses, but I do believe that you have decided not to 13 

hear some expert witnesses.  But we believe that this figure of 300 hours seems 14 

extremely considerable to us. 15 

We are sure that, once again, you know, there may be difficulties, there may 16 

be incidents.  I do believe, however, that you will be able to reduce this, and 17 

this is the interest of the work conducted in defining the specific topic areas 18 

covered by each and every witness, which will then enable us to circumscribe or 19 

contain and reduce this duration or this estimated duration of 300 hours, which 20 

seems to us to be quite considerable.   21 

 22 

MR. MACDONALD:  (Interpretation)  Of course, Mr. President, this number of 23 

hours might be reduced and we may mention -- we mentioned this in our filing.  We 24 

were talking about the question of experts, as you just said.  There are a number  25 
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of proposals put forward by Mr. Hooper.  We are still waiting for Mr. Ngudjolo's 1 

defence team to give us its opinion on the matter, but I am going to cover one 2 

point here.  Then I shall ask my colleague to address the Court. 3 

As you have been able to note, there is quite a considerable volume of 4 

documentary evidence, and we believe that this is reasonable if we are to take away 5 

all the statements and all the annexes that have been provided as a guide with a 6 

view to refreshing the memory of those witnesses, were the need to arise, under 7 

cross-examination, that is.  However, were we to remove the videos, the photos, the 8 

statements, the annexes, et cetera, according to our estimation we would have 140 9 

or 150 documents.  And we believe that at this moment in time we might be able to 10 

eliminate 25 of those documents. 11 

Now, their management in terms of time should not pose any problems in that 12 

we will, of course, be able to reach an agreement with our learned friends from the 13 

Defence counsel in terms of some elements of admission. 14 

Secondly, in the Lubanga trial, a certain procedure was followed.  They 15 

followed bar table motions.  And these UN resolutions and their translations which 16 

come from the United Nations, which are reports or documents from the MONUC, or 17 

other documents from NGO's, can be presented together.  And afterwards, 18 

subsequently, those documents will only be debated upon in the final arguments 19 

because we will not need to revisit them during the presentation of evidence. 20 

I would submit this idea to you as well.  I believe that it is a point that 21 

the Defence counsel will revisit.  167 and 168 have both deceased and, of course, 22 

there was a volume of documents associated with those two witnesses.  And these 23 

documents could be covered in final arguments.  We will not necessarily need to 24 

comment on these documents during the proceedings, were the Chamber to deem these  25 
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documents admissible, of course. 1 

I would like to ask my colleague, Mr. Dutertre, to speak to these points.   2 

PRESIDING JUDGE COTTE: (Interpretation)  We will now hear from him.  And 3 

keeping in mind our schedule, we will be ending at 4:35.  So it is very important 4 

for the Defence to have sufficient time to speak, not only to react to what you 5 

have just said, Mr. Macdonald, but also to inform the Chamber of its own proposals 6 

to reduce the duration of the trial without anticipating the whole issue of 7 

agreements regarding evidence that could only be discussed tomorrow or at the end 8 

of today's session. 9 

We are all -- one small technical problem.  Does Mr. Katanga have any problem 10 

with interpretation?  Because he is not able to use it.  What's going on?   11 

MR. HOOPER:  I don't know what's happened to us now, but I was told at 12 

lunchtime by Mr. Katanga that he is extremely grateful to the interpreters in 13 

Lingala.  He speaks Lingala, he tells me, of a very high quality from Ituri, he 14 

reckons, which is where he originally came from.  So he is very content with the 15 

service he is receiving.  I don't know if there has been an administrative or 16 

technical problem just now. 17 

He says it is excellent.  Très bien.  So I don't think there's a problem.  He 18 

might not all the time be following the technical arguments.  Matter of choice.  19 

But he is otherwise taking a keen interest in the proceedings.   20 

JUDGE DIARRA:  (Interpretation)  Thank you.  The Chamber required that 21 

particular information.   22 

PRESIDING JUDGE COTTE: (Interpretation)  That is certainly a reassurance.  23 

And considering that he helped develop jurisprudence in the Court, and I think this 24 

was done under good circumstances.  And I think we can see that it is important for  25 

ICC-01/04-01/07-T-71-Red-ENG WT 01-10-2009 81/94 NB T



  

  82

him to continue to benefit from interpretation into Lingala.  If this 1 

interpretation is satisfactory to him, we can only be pleased.   2 

MR. DUTERTRE:  (Interpretation)  Yes, thank you for allowing me to address 3 

the Court.  Your Honours, the whole issue of the volume of evidence, I wish to 4 

touch upon the issue of agreements, but I do understand that there may be other 5 

points, for example, the volume of evidence.  And I will just provide a few points.   6 

Overall, there is the exercise of -- for the Prosecution of refining its 7 

assessment of the usefulness of any particular item so as -- with the possibility 8 

of withdrawing that evidence.  That exercise is underway currently.  We have 9 

identified 25 pieces of evidence that could be withdrawn as to the total volume of 10 

the evidence, which is considerable.   11 

Furthermore, there is the Bar table motion possibility that my colleagues 12 

mentioned, and that could be done quite quickly.  And perhaps after that could be 13 

discussed at a status conference with everyone for a review of the documents.  It 14 

may not be necessary to discuss all the documents with the witnesses.  And as well, 15 

there is this reference to a third path.  And actually, this is the continuation of 16 

what the Chamber themselves said in their order of 13 March, 956, in which they 17 

indicated at paragraph 34 -- it's in English, but it indicates that what the 18 

Pre-Trial Chamber admitted was -- said was admissible.  And unless there was some 19 

particular special reading, these elements are already within the file.  I am 20 

providing a bit of a free translation, but I believe that was what was said. 21 

And thus, in actual fact, a good many documents are already within the file, 22 

the case file, and the need to adduce them by way of witnesses is less.  This does 23 

not rule out that we may wish to refer to them to stress any one or -- one element 24 

or another, but we do have this ruling that has not been appealed.  The documents  25 
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before the Pre-Trial Chamber are within the case file.  That is the third component 1 

or path. 2 

Then there was the possibility mentioned by the Prosecution, the issue of 3 

agreements, and I could venture further into that area, if you wish, or you may 4 

wish to ask another party to speak.   5 

PRESIDING JUDGE COTTE: (Interpretation) Thank you, Mr. Dutertre.  I believe 6 

we will now turn to the Defence.  We will ask them to provide observations in 7 

response to your remarks and the remarks from Mr. MacDonald, but I think I would 8 

like to include two things or, rather, I would add point 2 on our agenda, section 9 

-- no.  2(z) paragraph 5, 2(i) of paragraph, and it has to do with the Defence and 10 

a statement made by one witness. 11 

Now, under this heading, the Chamber would like to make the following 12 

observation:   Is it possible for the Defence teams to, perhaps, entrust one of the 13 

two teams with the task of speaking to a matter or an area of interest that might 14 

be common to the two teams for which there is no conflict of interest?   15 

In your opinion, might we consider such an approach, having cross-examination 16 

of a witness by a single Defence team?  Of course, as long as there are no 17 

conflicts of interest evident or behind the scenes, would it be possible for you to 18 

come to an agreement, if necessary, on matters that -- or questions that could be 19 

asked during cross-examination so as to avoid any repetition, unless any such 20 

repetition are -- are within your Defence strategy, which of course this Chamber is 21 

not to access. 22 

So we are throwing out these questions.  You could respond immediately.  You 23 

could speak to the feasibility of these options.  I hope that can be translated 24 

suitably into English.  And perhaps you could provide observations on these various  25 
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items that we have -- or suggestions we have thrown out.  Mr. Hooper, would you 1 

like to go first?   2 

MR. HOOPER:  Thank you, Mr. President.   A short while ago, Mr. Macdonald 3 

suggested that you were somehow in the Defence -- in the Defence's hands or that 4 

this Chamber was in terms of the length of the trial.  But it is not like that, 5 

you're not in our hands.  This is the Prosecution's case.   They've chosen to put, 6 

for example, Mr. Katanga there behind me on trial.  And they have to bring these 7 

charges and substantiate them by their evidence as we know. 8 

And essentially, ours is certainly in the course of the Prosecution case, 9 

essentially a reactive position. 10 

Now, in terms of an estimate, a time estimate of the trial, it's very 11 

difficult.  I am notoriously bad in my own jurisdiction at getting this kind of 12 

thing right; I normally get it badly wrong and I normally underestimate the time 13 

that's needed in order for particular issue or witness to be dealt with, or at 14 

least commonly I am. 15 

And when I sent an email yesterday to Mr. Macdonald as a suggestion, I 16 

emphasised that it was based on a reading of tea leaves rather than scientific 17 

practice.  And I am very much in that position today.  And it's very much, I think, 18 

a position of I am afraid to say waiting to see until we perhaps get started before 19 

we are really in a position to measure more accurately how long it might take. 20 

I must say that my mathematics on the back of the envelope came rather 21 

similarly to the number of hours that was suggested by Mr. Macdonald.  In fact, I 22 

think I came a little bit -- a few more hours than he had suggested.  It's very 23 

difficult to estimate.   At the moment, if as the Court has observed, the witnesses 24 

are going to talk to almost every charge, and every witness is going to be a  25 
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significant witness extending over a large area of the -- of the allegations. 1 

The quality of the witnesses.  This, we found, has been so far a very 2 

difficult trial to prepare; one of the hardest, certainly in my experience.  3 

Because if you look at any of the witness material, the Prosecution witness 4 

material, one thing that is striking is that there is no statement.  So, for 5 

example, if we dealt, as we did with Witness 12, or Witness 9, for example, who was 6 

mentioned in the interrupted review of Mr. Macdonald earlier this afternoon, 7 

Witness 9 -- I am not going to go into any details, I know we are in open session.  8 

If you will open that file and look at the number of transcripts that relate to 9 

that witness, if you look and read those transcripts and see the differences in 10 

account, and again and again this runs through the witnesses, there are 11 

considerable problems in preparing that kind of evidence. And considerable problems 12 

when it comes either to presentation of such a witness or cross-examination of such 13 

a witness. 14 

Now, at the moment, I am uncertain how many witnesses there are going to be.  15 

Mr. Macdonald crept up to us at the luncheon adjournment to tell me there is 16 

another one waiting somewhere behind the Prosecution benches there, ready to leap 17 

out with -- with doubtless many transcripts, many documents.  We don't know.  I 18 

don't even know his number yet.  And I am shocked to hear, given the order of this 19 

Court back in January that all evidence was going to be here at the Bar, on the 20 

Bench before the Judges, by 30 January, that here we are, on 1 October, a week 21 

after the trial was meant to start, and there is a suggestion of yet another 22 

further witness. 23 

But at the last count, I have something approaching -- is it 29 witnesses 24 

altogether that I think the Prosecution have suggested.  Now, in terms of saving  25 
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time, I have indicated to the Prosecution that for our part, as far as the 1 

scientific evidence is concerned, which involves exhumation, ballistics and blood, 2 

I very much doubt there will be a need to call any of those witnesses.  Perhaps 3 

one, just to tidy up a few points.   It won't take very long.    4 

But the rest of the material - and I speak solely on behalf of the Defence of 5 

Germaine Katanga - I would have thought would be capable of either admission, if 6 

the Prosecution want to compose them, or submission and acceptance of the 5-or-600 7 

pages of material that takes us not very far, that relate to the scientific 8 

material. 9 

So that's those. 10 

On the list of witnesses, six are no longer to be called, so we can forget 11 

those.  Two witnesses are dead; that's Witness 258 and 167.  Still on this list - 12 

and a matter may I say that perhaps can usefully be dealt with Pre-Trial by way of 13 

certainly written or oral submissions - I dare say the Bench would prefer written 14 

submissions in respect to their admissibility.  Those aren't simple issues, we 15 

recognise that. 16 

But then very little is simple when the construction site of this Court is, 17 

as it were, still, still being constructed. 18 

But those are -- those are significant matters and specific to those two 19 

deceased witnesses.  And we would have thought that it may well be that there will 20 

be some time saved, saved there. 21 

Now, of the others, there's approximately half who are, from our point of 22 

view, significant witnesses that are going to take time.  But that leaves the other 23 

half that need not.  We were thinking, perhaps, we could have just their statements 24 

submitted as the equivalent to evidence-in-chief, and the remaining can be done by  25 
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cross-examination, a practice which is not uncommon at the ad hoc tribunals. 1 

But there is no facility here for that, or a very limited one.  And what 2 

really handicaps it is the extraordinary policy of never taking a statement from a 3 

witness.  So you never really have something that can be presented as a -- as a 4 

complete overview of the relevant material. 5 

What you will have are a series of transcripts, at best.  Perhaps 12, 15 6 

transcripts relating to that witness.  It is very difficult from the Defence's 7 

point of view to extract from that those particular points the Prosecution want to 8 

rely on, because it becomes an unfairness we think on the Defence.  But there we 9 

are. 10 

And I know this is a problem as doubtless you do, too.  It has been commented 11 

upon in the Lubanga case several times.  But there may be a way of dealing with 12 

some of those witnesses.   For example, there is quite a number who are at Bogoro, 13 

who witnessed it, who don't in fact name the accused.  And again I speak for Mr. 14 

Katanga, but also I think that extends to his co-accused. 15 

And really, they don't perhaps take the case very much further.  So there is 16 

a number of witnesses there that I anticipate could be taken shortly. 17 

So rather than give a very specific figure, I would say that there is 18 

demonstrable evidence here of hope that this witness position can be -- can be 19 

shortened, but not shortened to the extent that it is going to fall less than 20 

perhaps the hours that have been suggested.   That's -- that's the position. 21 

In terms of issues being addressed by one counsel, we are certainly willing 22 

to discuss that between ourselves.  But in practice, I would submit that it's 23 

probably limited in practice, but there may be occasions when it's useful and can 24 

be done and practicable. 25 
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But a lot of the time, it sometimes works out in any event, that one of us, 1 

as you have seen, will address the Court and the other one will dissent or concur, 2 

whatever it might be, but briefly, and it might also be that in terms of particular 3 

witnesses, that there are witnesses who are perhaps more focussed on a case against 4 

one defendant rather than the other, in which case -- and again, this is something 5 

for me and Mr. Kilenda and Mr. Fofe to discuss. 6 

It may be in those circumstances that, you know, a particular counsel who is 7 

affected most particularly by a particular witness, whose client is -- or is 8 

perceived to be can -- can take the primary examination-in-chief, of 9 

cross-examination of the witness, leaving the second perhaps to not take so long 10 

those points being -- having been covered. 11 

I think those are all the matters in terms of time saving, I have suggested, 12 

which is admissions, scientific particularly, taking -- a lot of this evidence 13 

identifies not evidence that should take a great deal of time, but some evidence 14 

will.  And that's a reflection of the nature of the witnesses themselves and the 15 

extent of their evidence and the extent of their contradictions.   16 

Thank you.   17 

PRESIDING JUDGE COTTE: (Interpretation)  The Chamber would like to thank you, 18 

counsel Hooper, for your contribution.  Now, counsel Kilenda, do you have any other 19 

contributions to make?   20 

MR. KILENDA:  Yes.  Thank you, Mr. President.   I do not want to hark back to 21 

the estimation of the duration of the Prosecution case.  On that subject, I am in 22 

agreement with Mr. Hooper's viewpoint.  I do not have anything further to add, with 23 

reference to the estimated duration of the Prosecution evidence. 24 

But I would rapidly, like to come back to some of the proposals put by the  25 
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Prosecutor with reference to the reduction of time, the reduction of 1 

duration.  Now, I noted that the Prosecutor has provided us with three proposals; 2 

the first being that he would like for the procedure in the Lubanga trial to be 3 

followed thereby proposing that some reports and some resolutions from the United 4 

Nations be used and presented in a voluminous manner and presented in bulk within 5 

the case.    6 

Now, the Defence unfortunately cannot accept a proposition or proposal of 7 

this ilk.  Quite simply because in these reports, it may be that there are some 8 

factual allegations that are contested by the Defence.  9 

Now, were we to accept those reports from the United Nations as a whole, I 10 

believe that this would constitute a risk that the Defence is not willing to run.  11 

The second proposal with reference to the deceased witnesses -- and the Prosecutor 12 

suggested that the written statements from these witnesses be admitted to the file.  13 

And there, once again, of course, this is a question associated with the 14 

admissibility of evidence.  And once more, the Defence is not in agreement with the 15 

Prosecutor's proposal on this subject, quite simply, because when witnesses are 16 

heard before the Court in criminal proceedings, it is necessary for the Defence to 17 

have the possibility to cross examine those witnesses. 18 

Now, under the circumstances that these witnesses have deceased, of course, 19 

you will understand that it is absolutely impossible for the Defence to cross 20 

examine those witnesses.  So we cannot approve the Prosecutor's proposal on this 21 

subject. 22 

The third proposal also concerns documents.  The Prosecutor is suggesting 23 

that some documents that are already being filed are not necessarily introduced via 24 

a witness and that those documents that are already present in the case file may, 25 
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in someway or another, be accepted by all parties without there being any necessity 1 

of tendering them into evidence during the cross examination -- or the examination 2 

by the Prosecution. 3 

Now, this, of course, is also problematic to us, because the only means at 4 

hand for the Defence in order to ascertain the relevance of such documents is, at 5 

the very moment, of the cross examination.  And at that time, the Defence might 6 

have the opportunity to wish to ascertain how such-and-such a document was 7 

obtained, for example.  So it would not be prudent for the Defence to accept such a 8 

proposal. 9 

Now, with regard to the three questions put by the Presiding Judge, these are 10 

the questions -- or which wonder whether the two Defence teams can organise 11 

themselves to agree on whether there will be one person speaking on the subject of 12 

one specific topic area or one specific issue.  The Defence for Mathieu Ngudjolo 13 

finds this proposal somewhat difficult to accept, in addition, in view of some 14 

realities of the case file.  And it would be difficult for our two teams to only 15 

speak through one person. 16 

Now, I think that in practice -- and I believe you have already observed this 17 

-- when counsel -- or one counsel has already broached a certain topic area, then 18 

another counsel will then avoid any repetition.  So what we can do in order to be 19 

expedient is to make sure that we avoid any repetition, any useless repetition. 20 

But of course, in terms of principle, it is a good thing for each team to be 21 

able to express itself with reference to each question raised and for each team to 22 

have the possibility to cross examine each witness presented by the Prosecutor.  23 

This is the principle.  But of course, exceptionally, in terms of practice, then we 24 

will make sure that we avoid any repetition.  Thank you, Mr. President.    25 
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PRESIDING JUDGE COTTE: (Interpretation)  Thank you very much for your 1 

contribution.  Now, with reference to the suggestion put by the Chamber, you will 2 

have understood that we do not want to hamper the freedom of speech of Defence 3 

counsel.  What we do want you to bear in mind is our wish; notably, that during 4 

trial, were it to be possible for you to speak in common -- this might be in a 5 

situation that I do not have in mind for the time being, but just to have that 6 

reflex, because not all cases are similar.  And you will understand that in terms 7 

of the reality of the case, of course this will not be simple. 8 

But in view of the fact that the Chamber has made such a suggestion, it is 9 

because we know that in other international criminal tribunals situations do allow 10 

for there to be one common -- one common voice on the part of two Defence teams.  11 

So I believe that on that point we are in agreement. 12 

Now, the Chamber has also retained from your dual contribution that it was 13 

difficult for you in abstract terms to quantify the duration of the testimonies and 14 

the duration of the discussions, but also it has retained the suggestion that it 15 

put to the Prosecutor earlier today; notably, that he select the topic areas on 16 

which the witnesses who come to testify here are examined.  This is, in fact, 17 

imperative because if no two cases are alike, it is however unthinkable not to 18 

attempt to make certain comparisons with cases that have been heard before other 19 

international courts which might be similar in nature. 20 

There is no exact science here.   We are talking about human reality, of 21 

course.  But we cannot ignore the time that was necessary in other cases and which 22 

should really be a point of departure or comparison for us. 23 

Now, in reference to the deceased individuals, I believe that we will broach 24 

this subject indirectly tomorrow morning when we examine point -- the point on the  25 
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agenda which is relevant to the admissibility of evidence.  We shall not actually 1 

solve the problem tomorrow; however, I believe that this issue will be associated 2 

with that point on the agenda. 3 

It is now 4:32 or 4:33, and we shall rise now.  Mr. Dutertre and the members 4 

of the Office of the Prosecutor, you can this evening -- well, we had to move 5 

forward rather rapidly, but I believe that it might be possible for you to meet 6 

with the Defence teams and to reach an agreement on that subject.  And that is 7 

where we shall commence tomorrow; notably, with agreement as to evidence. 8 

We shall commence tomorrow morning at 9:30, and I hope that this extension of 9 

the hearing will not be too difficult for the Defence teams and the Office of the 10 

Prosecutor and the legal representatives and victims representatives to put up 11 

with. 12 

Now, of course, we -- I shall reiterate -- are allowed two times one and a 13 

half hours.  But of course, it is not excluded that one session of one and a half 14 

hours from 9:30 to 11:00 morning -- tomorrow morning will suffice. 15 

Now, Counsel Luvengika, you have a three-tiered name, if I may say.   How 16 

should you like us to call you?   17 

MR. FIDEL:  Well, in view of the time that we are going to be spending 18 

together, I believe that it would be best to call me by my first name, Fidel.   19 

PRESIDING JUDGE COTTE: (Interpretation)  Well, indeed, then we shall call you 20 

Counsel Fidel, or Mr. Fidel, if you believe this to be a sufficiently respectful 21 

term.   22 

MR. FIDEL:  Yes.   Well, thank you Mr. President.  Thank you, your Honours, 23 

for allowing me to address the Chamber. 24 

I just wanted to express my concerns to the Chamber with reference to our  25 
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hearing of tomorrow, because in terms of organisation of the mission that I have to 1 

conduct, we are not particularly advanced.  And I am planning to go to the DRC this 2 

Saturday.  And I wanted to request the Trial Chamber allow me not to attend 3 

tomorrow morning so that I will be able to arrange all the things that remained to 4 

be arranged.   5 

PRESIDING JUDGE COTTE: (Interpretation)  But, of course, we need all those 6 

elements that we require of you in that brief time scale.  And therefore, we will 7 

invite you to take -- or make all those arrangements to allow for your imminent 8 

departure.  And we have no problem with that. 9 

Now, I believe that we should draw this to a close now.  And we would like to 10 

thank all those parties and participants.  We should also like to thank the Court 11 

Reporters and the interpreters, and anybody else who has a title as such, and who 12 

has helped us during this hearing.  And we hope that the two accused, Mr. Germain 13 

Katanga and Mr. Mathieu Ngudjolo, have been able to follow the proceedings which 14 

were quite technical and legal in nature, but that they have both understood that 15 

these discussions were aimed at preparing in the best manner possible the 16 

discussions which they are at the very heart of.  All rise. 17 

With your leave, I would invite you to pack your things away.  I am not going 18 

to leave the courtroom immediately.   19 

(The hearing ends at 4:36 p.m.) 20 

 21 
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CORRECTION REPORT 1 

In order to reflect what the speaker said originally in French, the following 2 

correction is made to the transcript: 3 

Page 71 line 11 “DRC-OTP-0129-0267” replaces “DRC-OTP-0100-0267” 4 

 5 
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