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2 Trial Chamber 1

3 Situation in the Democratic Republic of Congo - ICC-01/04-01/06

4 Case against Thomas Lubanga Dyilo
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6 Thursday, 18 June 2009

7 The hearing starts at 9.31 a.m.

8 COURT USHER: All rise. The International Criminal Court is now
9 in session. Please be seated.

10 PRESIDING JUDGE FULFORD: Good morning. One short matter before
11 we ask Mr. Garreton to come back into court. We have received yesterday
12 just before 7.00 in the evening an e-mail from the Registry raising a

13 question of timing in relation to our oral decision of the 12th of June,
14 2009, which concerned the transmission to the parties of the application
15 forms for participation by victims who have lifted their anonymity.

16 Reducing the matter really to its essence, | think some additional time

17 is requested by participating victims now that they have received the

18 redacted application forms. Now, can we have a joint approach, please,

19 on this either from Mr. Diakiese or Mr. Keta. How many more days do you
20 require in order to respond to this and would you consult between

21 yourselves very quickly now so that there can be a unified approach.

22 MS. MASSIDDA: Can we consult for a moment, your Honour.

23 (Legal Representatives of Victims confer)

24 MS. MASSIDDA: Thank you, your Honour. We have received

25 yesterday a notification with the annexes. We are not sure we have
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1 received the entire documents that we need. We are already checking part
2 of the documents and we think that we will be able to be back to VPRS in
3 seven days® time from today. Thank you.

4 PRESIDING JUDGE FULFORD: Right. Thank you very much,

5 Ms. Massidda. 1 think what we"ll say is that this must be concluded by
6 4_.00 p.m. on Friday of next week. So you have until then, just over a

7 week. Thank you very much indeed.

8 Mr. Keta, just a very gentle observation. Your last question to
9 Mr. Garreton on the English transcript stretched over nearly a page of
10 transcript. Could I ask you really to make the job of the witness

11 easier, to try if you can, please, to make your questions slightly

12 shorter, perhaps breaking the points up so that they come out slightly
13 more succinctly. 1 suspect it will make it easier for Mr. Garreton.

14 Thank you.

15 Witness, please.

16 (The witness takes the stand)

17 PRESIDING JUDGE FULFORD: Good morning, Mr. Garreton.

18 Yes, Mr. Keta.

19 MR. KETA (interpretation): 1°d like to thank you, your Honour.
20 I will continue with my series of questions. Yesterday 1°d reached my
21 second question which had to do with the origin and causes of the

22 conflict. 1 will seek to be as precise as possible when asking the

23 witness direct questions.

24 WITNESS: WITNESS DRC-CHM-WWWW-0002 (Resumed)

25 (Witness answered through interpreter)
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1 Questioned by Mr. Keta: (Continued)
2 Q- (Interpretation) With respect to this question, | would like to
3 refer to page 21 of the report in French where the expert witness talks
4 about the enrolment of children for military purposes. | would like to
5 know, in the context of a local or internal conflict between the Hema and
6 the Lendu, does this concept of enrolment for military purposes be
7 clarified or be corroborated in this specific context?
8 A. 1 would like to ask counsel which paragraph is he referring to?
9 I"m sorting out my papers right now.
10 Q.- 1 apologise. Paragraph -- the first subparagraph. One of the
11 matters that most -- one of the matters of most concern to international
12 community.
13 A Yes. The first part of this paragraph refers to my initial
14 reports on Zaire in 1994, 1995, 1996, and so forth. At that point in
15 time there was no such problem of enrolment of child soldiers. The
16 problem broke out to a greater extent after the second war rather than
17 after the first war. That"s when the international community grew very
18 concerned for -- with respect to Congo, but also other countries to the
19 extent where the Secretary-General of the United Nations appointed a
20 Special Representative to cover this problem of child enrolment. His
21 name was Olara Oton (phoen) from Ghana -- in fact, he was from Uganda but
22 he had been nationalised a Ghanian citizen. So this concern was --
23 covered the whole world not just Congo, but the model of Congo was
24 certainly one of the reasons why the Secretary-General appointed this
25 representative, because the situation in Congo was a matter -- scandal at
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1 that point in time.
2 The second part of the paragraph -- of this first paragraph does
3 refer to enrolment of child soldiers, and in particular in the lturi zone
4 and that"s what this report fundamentally covered. What are we talking
5 about here? First of all, the enrolment of children; that is evil per
6 se. Recruiting children via campaigns, that is evil, but even worse was
7 recruiting children by force and that"s what happened in Congo, above all
8 by the Ugandese -- Ugandan forces that were in the in the country.
9 Q. Very well. Thank you. On the same page, 21 in the French
10 report, in the following paragraph, in the last report for the CHR
11 following his visit to Bunia and Beni, in addition to Kinshasa, Goma and
12 Bukavu, and pursuant to the Security Council®s request, the former
13 rapporteur devoted 40 per cent of the report to the topic of this
14 recruitment and use of child soldiers by all the parties, all the parties
15 in the conflict, and ways to eradicate this phenomenon.
16 Therefore, I would like you to explain what you mean when you
17 talk about all the parties to the conflict. What are you referring to
18 exactly?
19 A. Well, first of all I would like to point out there was some
20 mistakes in terms of figures. It wasn"t 40 per cent of the report, to be
21 precise, it was 34 per cent of the report, but that does highlight how
22 much importance was granted to this issue. Now, the recruitment of
23 children by warring parties. The report talked about all the parties
24 because children were being recruited by Rwandan armed forces in the Goma
25 zone and the south and south-east, but there was also the Mayi-Mayi, but
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also the Congolese armed forces, but first and foremost the Ugandan armed
forces who in fact used forced recruitment of children to the greatest
extent against the will of the children and their parents.

And the Mayi-Mayi, as | said yesterday, in fact benefitted from
the fact that the parents were in utter despair because the country had
no army, was being invaded in all parts, had no military capacity to
fight back, and therefore saw in the Mayi-Mayi - and they would have
never believed such thing two years before - but in that situation they
came to think that the Mayi-Mayi might save something for the country.
Above all, thanks to the information we had that these children had been
recruited by force. And many of these children who had been recruited by
force, as we can see later in the report, were moved to Uganda where they
were given military instruction in order to subsequently fight in their
own country.

Q.- All right. Thank you very much. However, well, 1°d now like to
move on to page 26 of your report, the second paragraph right towards the
middle, you"re talking about UNICEF and you say UNICEF was less able to
confirm the presence of training camps with about 700 soldiers including
160 boys and three little girls from Congo from the Orientale Province.
After repeated attempts, UNICEF finally received permission from the
Ugandan authorities to meet these children, who, according to their
testimony, had been recruited at the time Professor Wamba was president
of the RCD/ML. The group®s purpose, the RCD/ML | suppose, was to fight
the militias of its rivals, Tibasima and Mbusa.

Therefore, when you talk about these militias that are opponents
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of Tibasima and Mbusa, can you say anything more in the context of the
conflict in lturi?

A. This case that 1 included in my report - and you are now
questioning me about - was a notorious case in that period and It was a
constant ground for concern. | can remember -- remember I live in
Santiago, Chile, but in every communication 1 had with Geneva 1 was
asked -- 1 asked whether there was news about these 700 children who had
been moved to Uganda because a lot of pressure was being exerted on this
issue, and 1 was extremely interested in having more information and for
a long time we received no information whatsoever. The Ugandan
authorities refused to answer any questions about the fate of these
children.

At some point in this report I talk about it -- I mention
Tibasima and Mbusa. It"s also difficult to spell it, Mbusa Nyamwisi, and
I point out in my report that their role was not very clear in that
period. I had conversations on this issue with an organisation, one of
the most serious in the world, i.e., Human Rights Watch. They had
operations, significant operations, not in the field, but they did go
into the field a lot from their headquarters in New York. And 1 asked
them, What do you know about these gentlemen, Nyamwisi and Tibasima? And
they knew nothing more than 1 did. We did not know what role they were
playing. Wamba was working the Ugandans, and I still don"t have a
straightforward answer about the specific roles played by these two
gentlemen who appeared in 2000 and 2001.

Subsequently, the next time 1| heard the name of Mbusa was in 2007
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1 when 1 went once again to the DRC, no longer as a representative of the

2 United Nations, but as a consultant for the International Centre of

3 Transitional Justice. And I met Mbusa and he was an official in foreign

4 affairs of the DRC and was a witness at the International Court for --

5 against Uganda for the damage inflicted during the war. Now, Mr. Mbusa,

6 he was not going to attack -- 1 got surprised because | couldn"t see why

7 he would attacked his former protectors. But I have no more information

8 about these two gentlemen.

9 Q- Thank you very much, Mr. Garreton. 1711 now move on to my third
10 question which bears on the objectives of this conflict, and 1 would now
11 like to refer to page 10 of your report. So this is the fourth
12 paragraph, and you say:

13 "In addition the participation of the Ugandan army brought about
14 a fresh tribal conflict in the DRC, in the lturi region, between the

15 Hemas of Ugandan descent and the Lendus of Sudanese descent, resulting in
16 thousands of deaths, all of them Congolese."

17 Now, here 1 would like to know first whether we can correct what
18 you have written here, since here you say that the Hemas are of Ugandan
19 descent. According to what we said yesterday they are Nilotics, so

20 they"re not of Ugandan descent. A second amendment would be required.

21 When you talk about the new conflict, this presupposes that there
22 was a previous conflict. Could you explain what that means when you talk
23 about a new conflict?

24 A I"m referring to the fact there was a conflict between Uganda and
25 the Congo, the NALU in conflict with Uganda, the Bemba in conflict with
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the FL. There were various conflicts, and at this point a new conflict
arises within the context of all of these conflicts and this is the
Hema/Lendu conflict which appears in 1999 (as interpreted). That is what
this paragraph refers to. As iIf there were not enough conflicts already,
we have this additional conflict added into the mix.

You could understand, but this is not what 1 was trying to say in
this paragraph, that there had been earlier conflicts between the Bahema
and the Balendu since the late 1800s or 1911 or 1923. | think that those
were the dates of earlier conflicts, 1911 and 1923. The Balendu had
killed a king of the Bahemas. Bomera 1| think his name was. But that"s
not what I was referring to in this paragraph. What 1 was trying to say
was that there were many new conflicts in the region and this is another
conflict in that context.

Q- Could you please specify the impact of this new conflict on the
recruitment of children and what were the objectives of these new
combatants in the recruitment, in terms of the recruitment of children?

A. This new conflict is not separate from the other conflicts. The
Bahema/Balendu conflict is triggered by the presence of Sudan and the
Sudanese in the region, the UPDF. In that context the recruitment of
children was occurring. 1 did not analyse separately the recruitment of
children by Bahema, the recruitment of children by Balendu. Rather, 1
later on analysed the recruitment of children by Ugandans. In the
paragraph that you are quoting to me there is no mention of the
recruitment of children in this conflict.

Q- Thank you very much. I have finished with my questions relating
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1 to context. 1"m going to ask two final questions concerning the interest
2 of victims in one way or another with regard to what you have written in
3 your report. And here could I draw your attention to page 20 of the
4 French version. And it"s right at the end of page 20 in the French you
5 talk about clashes between the Bahema and the Balendu.
6 THE INTERPRETER: That is, at the end of page 19 in the English.
7 MR. KETA (interpretation):
8 Q- In his last report for the CHR following his visit to Bunia and
9 Beni in addition -- it"s more than 15.000 people were killed, nearly
10 175.000 displaced since 1999, almost 50.000 of which displacements
11 occurred between January and March 2001 alone. And you say that there
12 was very significant material damage. For example, on the road to
13 Uganda, a great many villages were pillaged, burnt, and destroyed.
14 Here could 1 say that in this case | represent victims and there
15 is a victim who is a legal entity, a primary school which was destroyed.
16 This passage in your report interests me. Along the road to Uganda, what
17 kind of material damage occurred? Can you be specific. What was
18 destroyed? Houses? Fields? | don"t know what this refers to. Could
19 you give us clarification and explain which sections of the road to
20 Uganda you refer to.
21 A. 1 could not give you an exact answer. Probably in a given town a
22 school was destroyed; in another, a hospital; in another town, both may
23 have been destroyed. 1 do not have that degree of detail. 1 cannot give
24 you a village-by-village breakdown. The reports that | read talked about
25 this context. More than one, it is true, mentioned the destruction of a
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1 school. 1 do not have in mind the names of all of this, but I would like
2 to say that there was testimony - and when 1 was in Bunia | did hear
3 people state that their village, their town, in Spanish the word "pueblo
4 has several senses, but their place of residence, for example, had been
5 fully destroyed. 1 cannot give you more detail than that. In fact, 1
6 did not travel through that zone.
7 You mention the road to Uganda, yes. Now, this is the road as I
8 remember that led from Bunia to Uganda that was mentioned in the reports,
9 but I don"t know if there are two or three roads that travel the same
10 course.
11 Q.- Thank you very much, Witness. A subsidiary question now. Does
12 the name "territory of Mahagi™ mean anything to you in lturi?
13 A. Hema territories?
14 Q.- No, the territory of Mahagi.
15 A. Mahagi?
16 Q. Yes.
17 A No -- I"m sorry.
18 Q- Thank you. 1"m going to ask you my final question. After
19 material damage we come to psychological damage. 1 know that you are not
20 a psychologist, but on page 22 of your report, French version, you state
21 the following:
22 "Children were victims of mutilation, abandonment of their
23 schooling, psychological damage, and so on.
24 It is at the beginning of the paragraph I1"m referring to. 1%ve
25 said that you are not a psychologist, but did you hear specific cases of
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1 children -- when you were in Bunia or in the region, did you see cases of
2 psychological trauma of children or cases of mutilation?

3 THE INTERPRETER: The interpreter specifies this is paragraph --
4 page 20, second-last paragraph of the English.

5 THE WITNESS (interpretation): No, however, | saw parents who

6 said to me that their children had been badly damaged psychologically. 1
7 did not ask for further details. It was not relevant in terms of my

8 report, which was a political report concerning the human rights

9 situation. | was not so much interested in describing case-by-case

10 situations; however, parents would say to me, My children or my child has
11 been psychologically damaged. |1 would note that.

12 However, the opposite occurred also. In interviews | had with
13 Hemas, the child of a man sitting next to me had been attacked by Lendu
14 who had caused the following physical damage to him, and then the parent
15 woulld call the child over and would show me injuries which, according to
16 the parent, had been caused by the Lendu. And in that sense, the

17 rapporteur accords a certain margin of trust to what people are saying.
18 OF course you need to proceed with a great deal of caution, but when

19 people tell me that the physical damage I am seeing has been caused by
20 Lendu to a Hema child, obviously that injury has been sustained. And

21 there is a certain basis of reasonable credibility attaching to that.

22 When a parent says, My child has psychological trauma, what exactly that
23 psychological trauma was 1 did not ask. |1 didn"t ask for further proof
24 of that.

25 MR. KETA (interpretation): Your Honour, I have finished with my
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1 questions, but as | made mention of Mr. Prunier®s report, I would like to
2 conclude here -- because these are elements of evidence in the case, |

3 would like to point out certain contradictions between the two reports.

4 I simply would make reference to page numbers, and that, 1 think, will

5 shed light for the Judges on the issues concerning belonging to the Hema
6 ethnicity and other concerns. If you will allow me to do so, I will

7 make -- 1 will refer you to certain pages, pointing out discrepancies

8 between the report from Mr. Prunier and the report of the expert witness,
9 but with your permission I will do so.

10 PRESIDING JUDGE FULFORD: Mr. Keta, ordinarily this is really a
11 matter of submission which doesn*t fall at this stage, but since you“ve
12 prepared it and simply so we can put it in context exceptionally on this
13 instance, please do so. So just give us the page references, if you

14 would. Thank you.

15 MR. KETA (interpretation): Yes, your Honour. With regard to

16 ethnic belonging, the belonging to the Hema or Lendu ethnic groups, when
17 you read on page 12 of the report by Mr. Prunier he states the following
18 which is in contradiction. It is paragraph 6 of page 12. He says:

19 "Along the North-eastern border we have a huge variety of tribes,
20 the Lubara, the Alur, the Hema, the Lendu, the Pozulu (phoen), the Madi,
21 and the Bari, who are all Sudanese tribes also found in the Western Nile
22 province."

23 And 1 think that this is a true contradiction with what we have
24 heard. You cannot consider all of these tribes Sudanese. That is not
25 credible.
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1 Another thing, on page 51 of Mr. Prunier®s report still, page 51
2 he says the following. In the middle of the page he says:
3 "The Wahema™ -- this is on page 51.
4 "The Wahema are often defined as Nilotic,"” that is false because
5 their original ethnic grouping, the Banyoro, is Bantu. So here again he
6 says the Hema are Bantu. This is not true. |1 did want to clarify that
7 so that we don"t have contradictions between this report and
8 Mr. Garreton®s report, which is more accurate.
9 Another discrepancy concerns the origin of the conflict, page 56
10 of Mr. Prunier®s report, where he states - and here | partially agree
11 with him - he traces the origins of the conflict as follows. The
12 problems of land acquisition, here he talks about Mr. Singa Kodjo. You
13 will remember yesterday | said that the origin of the conflict was a
14 legal decision. He was to be executed. Reference is made to this on
15 page 56. He says:
16 "Singa Kodjo who had legally obtained land" -- this is not true.
17 He had obtained that land -- he had a certificate of registration which 1
18 mentioned, and it is at the moment of the execution that this had led to
19 a spiralling of violence.
20 Thank you very much, your Honour. That was what 1 wanted to
21 specify.
22 PRESIDING JUDGE FULFORD: Yes. Thank you very much, Mr. Keta. |
23 think generally in future matters of that kind really should be left for
24 submissions at the appropriate stage, but thank you nonetheless for
25 pointing those things out. Right.
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I think, Mr. Diakiese, you"re next. On occasions, | think, this
morning, the French transcript has been struggling because of speed. Can
you try to make sure, please, that we keep this at an even pace, but
please proceed.

MR. DIAKIESE (interpretation): Thank you, your Honour.

Questioned by Mr. Diakiese:

Q.- (Interpretation) Good morning, Witness. 1 am Herve Diakiese. 1
am a Congolese lawyer. 1 represent victims in this proceeding. 1 would
like to ask you a series of questions which relate to two main issues.
The first concerns questions relating to the pillaging of the natural
resources of the Democratic Republic of Congo and the economic interests
concerning acquisition of land. The second set of questions concerns the
recruitment of children and their living conditions in the training
camps.

MR. DIAKIESE (interpretation): |If I may, your Honour, we would
like to submit to the expert and also to the Chamber certain documents to
which we would like to refer. This concerns the report to the
Secretary-General of the United Nations to the Security Council relating
to the final report of the expert group on the illegal exploitation of
the natural resources of the Democratic Republic of the Congo, which had
been included in the file. The version -- the French version was
numbered DRC-V01-0001-0003. And the English version had the number
DRC-V01-0001-0039. With your authorisation may we hand this to the
expert and to the Chamber?

PRESIDING JUDGE FULFORD: 1 think you®ve given notice of this,
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Mr. Diakiese, and so you most certainly can introduce it.

We" 1l attribute numbers in a moment. We"ll just see how this
goes.

So is there a file, please, to be provided? Thank you.

Good. Copies for us. Thank you very much.

Mr. Biju-Duval.

MR. BIJU-DUVAL (interpretation): Thank you, your Honour. Just a
procedural clarification concerning the Defence"s position. The Defence
sees no obstacle to the use of this document in the examination of the
witness, but for fairly simple legal reasons we assume that this will be
admitted as an item of evidence?

PRESIDING JUDGE FULFORD: 1°d paused in relation to the numbers,
Mr. Biju-Duval, because | wasn®"t sure if there had been agreement as to
the eventual status of the document. Sometimes, | think my memory serves
me well, we"ve admitted the entire document, sometimes only those
passages that have been specifically dealt with during the course of
questioning and 1 wanted to see how these questions unfolded and what the
attitude at the end is of the parties. So can we see how guestioning
develops and then we can revert to this issue in due course. Is that
satisfactory for you?

MR. BIJU-DUVAL (interpretation): Yes, your Honour.

PRESIDING JUDGE FULFORD: Yes, Mr. Diakiese, please proceed.

MR. DIAKIESE (interpretation):

Q.- Witness, as far as I"m concerned, 1 would like to focus more on

the French version, both for your report and for the document that 1 have
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1 handed to you a moment ago. Naturally you have already your own report,
2 but 1 just wanted to point out that 1 would be focusing on the French
3 version of your report. |If you are ready may | proceed?
4 In your opinion and in your experience, how was the issue of
5 pillaging of DRC resources organised, particularly in the Ituri region?
6 A. Thank you. From the moment in which this expert group on the
7 illegal pillaging of DRC resources was appointed, | decided not to deal
8 with that issue from a human rights point of view because they were
9 the -- at the -- the Secretary-General®s experts were much more
10 well-versed in that particular matter than myself, and with these visits,
11 two days in Bunia, five days in Kinshasa, et cetera, things were already
12 well spread out. So I figured that that group would have many more
13 resources and had been well established in the Congo. So I did not deal
14 precisely with that issue.
15 I read their report out of personal interest ten years ago or
16 nine years ago, 2002, seven years ago now; but it was not part of my
17 report except for a few general ideas that 1 included. Personally, 1 did
18 not study this matter in depth, given that there was already group of
19 experts based in Kinshasa and they were the officials appointed to deal
20 with this particular issue in the country. So I don"t think that I can
21 contribute much, unfortunately, to answering your question. My mandate
22 was quite different.
23 Q- Thank you. |If we refer to page 25 of your report, in the French
24 version, and 1 would point you towards page 25 of the French version
25 about pillaging of resources in the DRC, in the French version. This is
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1 page 22 up to page 23 in the English version, in particular at paragraph
2 118 to paragraph 123. On the report on pillaging by the expert group.

3 For you 1711 be looking at the French version. You should have page 25

4 and 26, paragraph 118 to paragraph 123. The Chamber requested that 1

5 also mention the English version references. These are pages 22 to 23,

6 but we"re talking about the same paragraphs, 118 to 123.

7 A. (No interpretation).

8 Q- 1 shall give you a few minutes if you so wish.

9 Al It"s not my report.

10 Q. 1 know.

11 A 118 to 123?

12 Q.- Yes, page (as interpreted) 118 to 123. You have no -- you do not
13 need to read them out loud, it"s just to make sure that you"re looking at
14 the right place.

15 Thank you. Now, if 1 refer to your report to the Court, page 15
16 in the French version, which is page 14 in the English version, there is
17 one passage which is the second sentence of the first paragraph which

18 says, and 1711 cite it very quickly:

19 "The district of lturi is the most densely populated part of the
20 country. It is also extremely rich in gold mines, precious woods, et

21 cetera. And the border crossing at Kasindi is the second-largest customs
22 post in the country in terms of turnover. Its capital is Bunia, a town
23 close to the town of Beni also affected by this conflict.”

24 Do you feel that this part of your report is backed up

25 sufficiently by the expert report on the plundering of natural resources?
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1 A. Undoubtedly not, but they do coincide. No, for one very obvious
2 region (as interpreted). The report from the expert group is from 2002
3 and 1 stopped my post as rapporteur in 2001. So that®"s one reason for
4 this. But there is nonetheless one item that surprises me in this report
5 and all the rest coincides perfectly with what 1 maintained in mine, but
6 obviously in much less detail. This point that struck me is in paragraph
7 122, to this effect he - which means the UPDF - had provided arms to two
8 ethnic groups, the Hema and the Lendu. That 1 had not actually heard
9 before. 1 thought it was only to the Hema. But the rest coincides
10 perfectly. |1 don"t know the Ffirms that they refer to in this report
11 personally. 1 am sure that the firms are not human rights violators.
12 It"s the states that violated human rights or states which held sway over
13 certain parts of the territory.
14 Q.- Thank you very much. It was fine if you speak in French, sir,
15 that"s no problem. And in relation with these groups, do you think,
16 given your experience and the information that you received on the
17 context of the war in Congo, were there groups of individuals and of
18 private groups that could have benefitted from the plundering of
19 resources in the war?
20 A. IT they did gain benefit from the plundering, then they would be
21 firms, individuals, and states, foreign states that occupied part of the
22 Congolese territory.
23 Q- Could you name any of those states first of all?
24 A My idea is that First there would be Uganda and Rwanda, but also,
25 although there is a lot less information about this, 1 personally don"t
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1 trust the participation in the war in -- pursuant to Article 51 of the

2 UN Charter. There do -- you can run to the aid of the Kinshasa

3 government to participate in the war effort, and this would concern

4 Mugabe®s Zimbabwe or Sudan at the time. And so | can"t be sure that they
5 were not interested themselves in the wealth of the DRC, and there might
6 have been others. Because you have to remember that this was an

7 extraordinarily rich, unexploited territory. It was open to plundering

8 and there was military authority which stood as the only protective force
9 of these natural resources. That would be my answer, sir.

10 Q.- Thank you. When it comes to private and individuals -- private
11 groups and individuals, were there also both foreigners and Congolese who
12 could have gained benefit from the war and from the plundering of these
13 resources?

14 A. Absolutely no doubt of that.

15 Q.- In the specific case of lturi, how did these private groups and
16 these individuals gain dividends practically and concretely from the

17 perpetration and continuation of the war?

18 A I1"m not sure | could answer your question directly, but yes, the
19 people who committed these crimes had the absolute guarantee of impunity,
20 impunity. In this region of Congo, and in others too, people who had no
21 scruples, who had a grip on power - and I would even go so far as to say
22 they had the same corrupt mentality as Mobutu - acted with complete

23 impunity against the Congolese in extracting the wealth of the Congolese
24 territory. |1 don"t know how I could demonstrate this, but I have no

25 doubt that lots of people became enriched thanks to these activities.
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And one of the explanations, and I -- 1 couldn®"t swear it but I think
that one of the explanations for the Tibasima against Mudende (as
interpreted) and all of these different ethnic groups was because of this
problem. This is my interpretation, and at that time | heard this
interpretation many times about the conflict in Congo.

Q.- So can | deduce from what you have just said that one of the
major factors that led to the expansion of these different rebel
movements and in -- was particularly linked to the conquest and
plundering of the DRC"s natural resources?

A. Yes, but we cannot rule out the possibility that there are other
reasons for this conflict, the Bahema against the Balendu did not deal
with how to loot natural resources. This was an ethnic problem. The
conflict about possession of means of resources to be able to live, such
as land. All these causes, in fact, combine. If there had not been
these natural resources in Congo and lturi, there would have been violent
conflicts in any event. In Walendu, for instance, in addition you had
conflicts that extended from the great wealth of natural resources to be
found in Congo.

Q- May 1 rephrase my question. Yesterday you referred to the great
number of ethnic groups in the Democratic Republic of Congo, more than
400. You implied that this huge number of ethnic groups could naturally
give rise to conflicts. Therefore, my question is as follows: If the
Hema-Lendu conflict -- is it a specific cause of the conflict, but if it
was exacerbated it is because cause of the natural resources in lturi,

did this lead to the conflict being manipulated by third parties?
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1 A. Let"s see. The fact there are more than 400 ethnic groups,

2 contrary to what could have been expected, in fact is more of a factor

3 leading to stability than a lack of stability. And the conflicts that

4 historically occurred in Congo were not based on ethnic grounds. We"ll

5 leave Kivu aside for the time being. But these conflicts were not

6 motivated by ethnic reasons. Why? Because when there are more than 400
7 ethnic groups, none is so powerful that it can dominate the others.

8 This is not the case in Rwanda and Burundi where you have two

9 ethnic groups, one is wealthy but a minority, and a poorer ethnic group
10 but it counts for the majority of the population. And that led to

11 conflict. It"s much easier for a conflict to break out in such a

12 situation. When you have 400 ethnic groups you have far more chances of
13 an equilibrium being established.

14 1 would say that most conflicts in Congo were due to political

15 reasons. For instance, look at the Balualua with the Baluba at a point
16 in time. This was a political conflict between partisans of Lumumba and
17 opponents of Lumumba, and so forth. Or the conflicts that broke out in
18 Kasai Oriental in 1984 when the people of Kasai who were working in the
19 mines in Katanga were thrown out, and because elections were held in 1990
20 and 1993, and as a result, a conflict broke out in Katanga with the

21 people from Kasai who lived in that region. But this was a marginal

22 conflict, short-lived one.

23 When you have 400 ethnic groups -- | mean, I"ve had this debate
24 with a lot of Europeans who believe that the solution that can be applied
25 to one African country could be used in every other country. That is not
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1 the case. You have totally separate, distinct situations when you“re
2 referring to Rwanda, Burundi, when you have two ethnic groups, and that"s
3 far tougher than establishing peace when you have 400 ethnic groups that
4 can forge alliances, and that does lead to stability.
5 Another political conflict, although weapons were not used, was
6 the conflict created by Mobutu when he gave a lot of importance to people
7 from the Equateur region. So they were appointed in other areas of
8 Congo, they were generals, they were ambassadors, they were ministers, et
9 cetera. Well, such a conflict is not that difficult to solve.
10 The problem between Hema and Lendu precisely is a clash between
11 two ethnic groups restricted to one area and therefore is far more
12 difficult to solve, but neither the Balendu nor the Bahema had any
13 conflict with the roughly 400 other ethnic groups. Of course other
14 ethnic groups got involved in their conflict, but that is different.
15 I don"t know if my answer is satisfactory, but that"s what I have
16 to say about that context.
17 PRESIDING JUDGE FULFORD: (Previous translation continues) ... 1|
18 think his question was directed at a slightly different issue. As I°d
19 understood Mr. Diakiese"s question, he was asking whether a desire to
20 control or to get access to the DRC"s natural resources led third parties
21 to exploit existing conflicts, for instance, between the Lendu and the
22 Hema. So you have an existing conflict that may have its own origins and
23 reasons, but that conflict is then exploited by others so that they can
24 gain access to the wealth of the DRC.
25 Now, before you answer that, can 1 check, Mr. Diakiese, that I"ve
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1 corrected interpreted what you were aiming at?
2 MR. DIAKIESE (interpretation): You"ve phrased it better than 1
3 could have, your Honour.
4 PRESIDING JUDGE FULFORD: (Previous translation continues) ...
5 whoever framed the question best, Mr. Garreton, are you able to assist us
6 with an answer?
7 THE WITNESS (interpretation): Yes. Yes, you had every condition
8 that would lead to people without any scruples, as well as states with
9 separate interests from the Bima (phoen) and the Hema and the Lendu to
10 take advantage of the situation to win money. With respect to -- thanks
11 to this conflict without having triggered it initially.
12 Here two factors were crucial. First of all, the fact that
13 Ugandan troops were operating in this area; secondly, the long-standing
14 conflict which had gone through violent phases but between the Lendu and
15 the Hema, although there had not been any hostilities for quite a long
16 time. |1 believe that all these players would not have managed to gain
17 access to the natural resources in lturi if there had not been this
18 conflict between the Hema and the Lendu, if it had not been for the
19 situation prevailing in Congo at the time.
20 MR. DIAKIESE (interpretation):
21 Q.- Thank you very much. In your report to the Court, page 30 of the
22 French version, and page 28 of the English version, it"s the penultimate
23 paragraph, in fact, for the French version, and 1 believe that it"s the
24 fourth paragraph in the English one. 171l quote it very quickly. You
25 talk about divisions within the rebel movements and I1*11 quote you now:
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1 "There were three recurring reasons for these divisions:
2 Personal ambitions and disproportionate interest in gaining access to the
3 natural resources of north-eastern DRC, and the will of the Congolese
4 whose interests was to see the country liberated from the presence of the
5 Rwandans and the Ugandans."
6 1 would like to now focus on this phrase, i.e., an interest in
7 appropriating the enormous wealth ...
8 Could this scenario not also -- this model not also be applied to
9 Ituri?
10 A. 1 apologise. Once again there"s a mistake here since the text
11 refers to the north-east -- the north-western state of the north-east.
12 1°d like to apologise to the Court. | drafted this report very, very
13 quickly because 1 had very little time to write it. Then | started
14 writing it in French but it took me a lot of time; therefore, I sent it
15 to a translator and then 1 forwarded this -- the report without
16 re-reading it because I had run out of time and that accounts for the
17 small mistake here -- well, the small mistakes are found in the report,
18 and then I mentioned yesterday, as | said, 1 did find such mistakes. 1
19 did not notice this one yet. Thank you for pointing it out to me. OFf
20 course clearly here we are referring to the north-east, i.e., lturi.
21 Q.- Could you explain to us, please, how this desire is -- this
22 interest in appropriating the enormous wealth in lturi benefit the heads
23 of rebel movements?
24 A Well, that"s why they“re fighting, because they are involved in
25 this conflict, and one of the causes -- and here we talk about three
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1 recurring causes. You have personal ambitions, of course. Bemba is an
2 extremely wealthy individual and -- which always want to be richer.
3 Wamba is a professor - 1 don"t know if he was very wealthy - but a fight
4 broke out between where alliances were changed, they changed sides and
5 where he forged alliances with other people and there was -- the balance
6 of power shifted between -- my personal impression from conversations
7 I1"ve had in Kinshasa in my last three missions in Congo, on these three
8 last missions the role played by Nyamwisi was not well-known, certainly
9 by foreign observers. We were all very curious and we tried to work out
10 what role they were playing but nobody had a clear answer. Were they
11 doing this to accumulate personal wealth? 1 cannot assert this but 1
12 cannot deny it either.
13 And indeed the frustration of honest Congolese who were
14 interested in liberating their country from the presence of the Rwandans
15 and the Ugandans, and as 1 explained yesterday that"s why the Congolese
16 were backing the Mayi-Mayi, a guerilla movement, but historically did not
17 represent them as a minority. This guerilla had Marxist roots in the
18 1960s. They had backed Mulele, and suddenly they became the saviors of
19 Congo. What would happen to us if we didn"t have the Mayi-Mayi, was a
20 widespread phrase. And that"s why parents - 1 suppose that this was a
21 very painful decision - would tell the children, Join the Mayi-Mayi, you
22 need to save our country.
23 And as | said yesterday and as | pointed out in this report, is
24 that the frustration of the Congolese seeing their country -- in my Ffirst
25 report I included a sentence, To move forward in politics you have to be
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1 anti-Rwandan, and the story 1 told about that passenger in the aeroplane
2 who said, You"re a liar, just like any Rwandan. And now the Rwandans had
3 occupied nearly half of the country. And this is -- explains various

4 factors including the fact that although there might have been personal
5 ambitions, but you had a people who did not know how to defend itself

6 against this aggression in this looting of its natural resources by

7 historical enemies.

8 Q- Should I understand that with respect to the various leaders of
9 factions backed by Rwanda and Uganda, they must have definitely

10 accumulated personal wealth thanks to this conflict?

11 A. Well, I apologise. Since the Rwandans, they came to accumulate
12 wealth, that was one claim. The Rwandans invaded Congo because they had
13 their allies in the border area and they would go across the border, back
14 into Rwanda, to carry on with the genocide. The Ugandans always backed
15 the Rwandans and when the Rwandans started this war and set up positions
16 in the north-east and throughout the east, the Ugandans backed the

17 Rwandans as they always have. Now, there might be conflicts between

18 them, but clashes between Rwandans and Ugandans were the result of
19 interest iIn gaining access to Congo®"s natural resources. 1"m not saying
20 the fundamental reason was that they came to gain access to Congo”s
21 natural resources. There was a political reason, first of all, and then
22 in addition, since there were all these natural resources, they decided
23 to loot them, decided to loot them.
24 PRESIDING JUDGE FULFORD: (Previous translation continues) ...
25 Biju-Duval.
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MR. BIJU-DUVAL (interpretation): Yes, thank you, your Honour. 1
stood because 1 was concerned at the direction the question was taking.
Unless 1"m mistaken, the expert had said only a few moments ago that he
could neither confirm nor deny that a given rebel leader was present.

PRESIDING JUDGE FULFORD: Well, bearing that in mind,

Mr. Diakiese, where are we going next with your questioning? Are you
continuing with this theme or are we moving on?

MR. DIAKIESE (interpretation): 1 will go off on a little bit of
a tangent, your Honour.

PRESIDING JUDGE FULFORD: Right. Well, let"s see what the
question is, but, Mr. Garreton, could you pause before answering just to
see whether there®s any continued objection by Mr. Biju-Duval.

So the question first, please, Mr. Diakiese.

Are you not hearing?

THE WITNESS: Not in Spanish. No Spanish, no French.

PRESIDING JUDGE FULFORD: Not in Spanish?

THE WITNESS: Hello?

PRESIDING JUDGE FULFORD: Now, can you -- no, nothing now?
Right. Can we investigate this, please.

THE WITNESS: Sorry. (No interpretation).

PRESIDING JUDGE FULFORD: Too many sets of headphones?

THE WITNESS: (No interpretation).

PRESIDING JUDGE FULFORD: Good. Fine. Right.

Question first, then, Mr. Diakiese.

But, Mr. Garreton, could you pause before answering just so that
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we can make sure that there are no further observations of
Mr. Biju-Duval.

So, question.

MR. DIAKIESE (interpretation):

Q.- Expert, this is my question: The alliances between the different
faction chiefs, the heads of the rebel factions in lturi, either Ugandan
or Rwandan, have they contributed to the enrichment of leaders?

PRESIDING JUDGE FULFORD: So pause a moment.

Mr. Biju-Duval?

MR. BIJU-DUVAL (interpretation): | think that 1 understood and
1"11 repeat myself that the expert had already indicated that he could
not either confirm or refute that fact. Given that response, it seems to
me that this question can be criticised as a matter of form.

PRESIDING JUDGE FULFORD: Well, 1 think we"ll deal with it
directly, Mr. Garreton. Are you, on the basis of your expertise, in fact
able to deal with the matter that"s just been put to you by Mr. Diakiese?
Does this come really within your remit or not?

THE WITNESS (interpretation): 1 cannot deal with it and 1 do not
have the exact information concerning whether one leader was enriched or
another not. No, I"m sorry.

PRESIDING JUDGE FULFORD: There you are, Mr. Diakiese, 1 think
we" Il have to move on to another subject and 1 think we"ll do that after
we"ve had the midmorning break because | want to sort out some document
numbers before we carry on, if that"s convenient to you. Good.

Yes, Mr. Garreton.
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1 THE WITNESS (interpretation): Yesterday | was asked to make some

2 corrections, spelling corrections in the transcripts. |1 have done most

3 of the work but it may be that certain areas slipped by me. So I would

4 like to ask whether it is possible to indicate to me with a small

5 asterisk where the doubts arise in the mind of the transcriber. Can they

6 make some sort of sign on the transcript so that | do not have to read

7 the entire document to make it easier for me to identify the problem

8 areas. That would be my request.

9 PRESIDING JUDGE FULFORD: Well, Mr. Garreton, 1 thought 1 had set
10 you some rather onerous overnight preparatory work to do. |If you could
11 give us the file that you"ve compiled so far, 1 think if everybody agrees
12 I"m in the Ffirst instance going to provide it to Ms. Samson to have a
13 look through it so that counsel really can identify those areas that
14 would most benefit from correction now by Mr. Garreton so as to save our
15 expert from having to read the whole document.

16 So thank you very much for bringing it, sir. 1"1l ask you to

17 give it to the usher when you leave and we"ll put some yellow Post-Its
18 with an appropriate mark on those areas where we ask you to fill in the
19 gap- Thank you very much. Good.

20 Usher, could you go now with Mr. Garreton.

21 And we look forward to seeing you in just over half an hour, sir.
22 Thank you very much.

23 (The witness stands down)

24 (Trial Chamber and Court Officer confer)

25 PRESIDING JUDGE FULFORD: Over the break could counsel give
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1 consideration, please, to the documents introduced by Mr. Diakiese this

2 morning and as to whether there is general agreement that in their

3 entirety they should form part of the evidence in the case or whether

4 only those particular extracts that have been the subject of questioning.
5 It would be helpful if counsel could think about that and see whether

6 there®s a common approach. Thank you all.

7 We" Il meet again at half past 11.00.

8 COURT USHER: All rise.

9 Recess taken at 10.56 a.m.

10 On resuming at 11.30 a.m.

11 COURT USHER: All rise. Please be seated.

12 PRESIDING JUDGE FULFORD: The reports from Mr. Garreton now, |

13 think, bear two different numbers, and on the recommendation of the Court
14 Officer the number given yesterday, which was a Chamber number ending

15 0005, will no longer bear that number but will retain its original number
16 which was 1655 with annex 1 for the original and a T number for the copy.
17 Now, let me pause to ask the Court Officer whether 1"ve got that
18 right. Good. That"s a relief.

19 We need to remember that a decision has to be made in relation to
20 document 0006, which was the second of the documents from yesterday, the
21 one that Mr. Biju-Duval was less unhappy about. We needn"t make a

22 decision now, but we will need to resolve whether Mr. Biju-Duval has

23 become more content with the document or whether objections still remain.
24 And then of course, finally, there is the material introduced by

25 Mr. Diakiese today. So I"m going to ask the bar, please, to make sure
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1 that we deal with these issues once Mr. Garreton"s evidence has concluded
2 so that we make sure that they are resolved and aren"t left to come back
3 to haunt us at some later stage.
4 Good. Mr. Garreton, please.
5 (The witness takes the stand)
6 PRESIDING JUDGE FULFORD: Yes, Mr. Diakiese.
7 MR. DIAKIESE (interpretation): Thank you, your Honour.
8 Questioned by Mr. Diakiese:
9 Q- (Interpretation) Before | begin my questions concerning the
10 recruitment of child soldiers, 1 would like to clarify a few matters with
11 you concerning my Ffirst set of questions as they relate to the
12 circulation of arms. To that end could 1 refer you once again to the
13 report of the expert panel of the United Nations. | will read a few
14 short extracts from paragraphs 118, 119, and 121 to examine some of the
15 contents.
16 Paragraph 118:
17 "The armed conflict currently opposing members of the Hema and
18 Lendu clans in part arises as a result of the attempts of influential
19 Hema politicians to increase the benefits that they gained from the
20 commercial activities of elite networks through front companies,
21 investment companies, in the lturi region, the group Victoria."
22 Paragraph 119:
23 "Members of the Hema clan, and particularly the Gegere subclan,
24 had justified the purchase of arms and the training of their own militias
25 with the need to defend themselves against the Lendu, their traditional
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enemies. It is true that a dispute concerning land dates back many years
now and involves the two groups; however, recently their traditional
enmity with regard to land and the conflicts currently opposing them are
being used as justification by the Hema, and in particular the extremist
Gegere subclan, to import arms and train militia their own militia. The
unexpressed objective is to consolidate their economic power in the
region."

Final quote from paragraph 121:

"The Hema occupy a significant niche in the functioning of
criminal enterprise as businessmen and owners of trucks. They transport
cargos of raw materials from lturi across the Ugandan border under the
protection of UPDF soldiers and they return with petrol, cigarettes, and
arms. All of these operations are exempted from taxes and tariffs. Part
of this trade generates significant margins and involves an association
of the Ugandan protectors of the Trinity group."”

From your experience of the Congolese context and your expertise,
yesterday you made reference to a certain degree of international
pressure concerning the presence of children in the armed forces and the
rebel groups. Was there also pressure with regard to the circulation of
arms, particularly in lturi, from the international community.

A. In general terms | agree with what is stated in those paragraphs,
but the 1 would like to make a fundamental clarification here
particularly with regard to paragraph 121. The Hema occupy a significant
role in the functioning of criminal enterprise. Well, I would say Hemas

not the Hema, because there are many Hemas that are not involved in
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criminal enterprise. The wording of this paragraph it seems to me is too
generic in reference. It suggests that all Hema are involved in criminal
enterprise, and that, quite clearly, is not the case. There are Hemas
who were involved in criminal enterprise, yes, there is no doubt of that.
These facts concerning the transport of arms in trucks, I don"t know how
they transport arms but, yes, this trade or traffic alluded to is a fact
and 1 think it is sufficiently clearly established.

In my report, if I"m not mistaken, | state that information that
I received would indicate that a part of that trade in resources involved
for the Hema a -- the opportunity to deal in arms. Perhaps 1 could find
the exact paragraph if I look through my report, but I do state words to
that effect. That is what I could answer, 1 think. 1In general terms I
agree with what you have read out, but perhaps not formulated in as
general wording as is stated here.

Q.- Thank you. 1 did have a second set of questions concerning
whether -- or a second aspect to my question, excuse me, concerning
whether at the level of the international community, as far as you know,
measures had been taken to counter the circulation of arms over part or
all of Congolese territory, specifically in lturi?

A 1 do not remember whether measures were taken. When 1 talk about
the -- when you talk about the international community you need to
clarify what you"re talking about. Do you mean the United Nations? And
I do not recall, but it is probable that the Security Council adopted
some measure to prohibit the circulation of arms in the same way as it

adopted measures concerning the former Yugoslavia in that regard. But
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1 the truth is 1 do not remember exactly whether such measures were taken

2 or not. And if those measures were taken, 1 do not remember whether that

3 occurred before or after my report. The truth is | do not recall.

4 Q- 1 would suggest to you that the Security Council of the United

5 Nations had adopted on the 28th of July, 2003, a resolution, 1493, a

6 motion concerning the prohibition of the circulation of arms in the

7 Democratic Republic of Congo, specifically in lturi. What would you say

8 to that?

9 A. Yes, but 1 was no longer the rapporteur at that point. 1 ceased
10 to be the rapporteur in November of 2001. That is why I did not recall.
11 PRESIDING JUDGE FULFORD: (Previous translation continues)...

12 interrupt. 1"m going to interrupt, sir.

13 Mr. Diakiese, 1 don"t think there®s any value in this. The

14 witness has indicated that this is really outside of his knowledge. He"s
15 jJjust started to give an answer that repeats that. |1 really think we need
16 to move on to a different topic. We"re not -- from what Mr. Garreton has
17 said, we"re not going to get a profitable or useful answer from him on

18 this topic.

19 Can 1 please ask members of the public gallery not to treat this
20 as a social event. Either people should come to listen to the evidence
21 being given in this case, or if they want to talk, can they do so,

22 please, somewhere other than in the Chamber.

23 Yes, please continue, Mr. Diakiese.

24 MR. DIAKIESE (interpretation): Thank you, your Honour.

25 Q- Expert, can we now turn to the second set of questions relating
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1 to children. Yesterday you made reference - if I understood the
2 translation correctly - to the matter of the recruitment of girls. And
3 you said that girls had been recruited to serve officers. 1 did not
4 fully understand what you meant by 'to serve officers.”
5 A. My response yesterday was that I had little information
6 concerning the recruitment of girls, that there were some cases, indeed I
7 did hear this, but essentially it was not with a view to sending them to
8 the battle-field. |1 did hear that there were cases where girl children
9 were sent to the battle-field, but 1 did not come to know directly of
10 such cases. 1 was not informed directly. Yes, there were girl children
11 who had been recruited for the sexual benefit of those who had recruited
12 them, and essentially it was Ugandans doing this.
13 Q- So we agree that by -- when we say "girls,” we mean underage
14 girls, minors? Excuse me, Witness, | didn"t see your response on the
15 transcript. Should 1 ask my question again?
16 Do we agree that when we mention "girls,"” what we mean is female
17 minors?
18 A Absolutely.
19 Q- Do you have any idea of the various sources from which you
20 gathered your information, please give us more information if possible?
21 A The information that 1 received came from interviews with women"s
22 organisations, with human rights organisations, with the UN staff, and UN
23 agencies, with general human rights associations and organisations, with
24 lawyers, and I"m trying to think in lturi who else did I get information
25 from, with bishops, with priests, with church fathers, and I also saw
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written reports. And through my reading and through the notes that 1
took during those interviews essentially, this is what got transposed
into my report which I had to submit to the Human Rights Commission
annually and then in a more brief format to the General Assembly of the
UN.

I recall that this issue also arose in one of the three occasions
on which 1 went to the UN Security Council, and there the idea was that
people who were not state representatives or ambassadors could approach
the UNSC under the Arria Formula and submit a report to the Security
Council. This was a dialogue to be maintained between experts from the
civilian sector and not for state representatives or UN representatives.
It was a dialogue of a relatively informal nature between the UN
officials and experts in the field, and someone brought that up at that
point. But I can"t cite my exact sources right now off the top of my
head.

Q.- In your experience, do you have the feeling that all of those
sources that provided you with information had direct contact with the
girls that had been recruited for the sexual services or sexual pleasure
of these officers?

A. Let"s see. Obviously not all of them, not all of the sources,
because very often these came in the form of reports. The reports
mentioned this situation. Some of the authors of these reports, which
were my sources, probably had interviewed such girls, but it"s also
possible that this was not the case. The information in its entirety

coincided which meant that the rapporteur was able to arrive at a
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1 conclusion and construct the report. And this is one way of stating

2 things.

3 For example, | heard accounts from witnesses and | read reports

4 which said that the Ugandans had sent into the Congo HlV-infected

5 soldiers in order to transmit the virus to Congolese women. This seemed
6 so monstrous to me, and since | had very few sources of this information
7 that 1 checked with the UN and 1 stated, There are reports which state

8 that. In other words, | made it clear that it was hearsay, | made it

9 clear that it was not one of my own conclusions that 1 had arrived at

10 personally.

11 So in response to your question I would say I cannot say for sure
12 whether these people had direct contact with the source in question. The
13 report does not state this specific information, the author of this

14 report received or interviewed such and such a witness. But -- but the
15 fact that there was similar reports led me to believe or not believe, as
16 the case may be. 1 chose to believe that this information was true.

17 Q.- Thank you. In your opinion, Witness, in which circumstances did
18 the recruitment of these girls take place concretely?

19 A. I don"t know how to answer that.

20 PRESIDING JUDGE FULFORD: 1"m going to interrupt. Mr. Diakiese,
21 that"s really far too wide and general a question. The circumstances in
22 which girls were recruited globally is in itself far too general a

23 question to admit of a useful answer, because there isn"t going to be one
24 particular way or one particular set of circumstances. It"s going to be
25 infinite and various. So if you®"ve got specific questions on this,
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1 please put it, but not in that general way, please.

2 MR. DIAKIESE (interpretation): Thank you, your Honour.

3 Q- Witness, 1 would like to now turn to the issue of the living

4 conditions of child soldiers in the training camps. Given your

5 experience and your expertise on the context, what report or what

6 information did you have about the living conditions of children in

7 training camps?

8 A They were subject to the same living conditions as the adults.

9 They all lived together in the same battalions or in the military

10 encampments or camps that were in the area. There were minors and adults
11 mixed together. 1 can®"t give you much more information. Undoubtedly, in
12 those camps they did not have access to education in the formal sense of
13 the meaning of education. 1 think they were trained only in military

14 techniques, how to shoot, how to aim, how to dig a trench, for example,
15 that was their training 1 believe. 1 think this was what they were

16 trained in, but what 1 do know for sure is that they did not receive

17 scholastic instruction in those centres.

18 Q- And still on this issue, did you have any information concerning
19 the fact that children might be exposed to the consumption of dangerous
20 substances, drugs, for example?

21 A. Are you talking specifically about drugs or what other dangerous
22 substances?

23 Q- In particular drugs. Were the children exposed to drugs, do you
24 have information on that, sir?

25 PRESIDING JUDGE FULFORD: One moment, please, Mr. Garreton.
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1 Mr. Biju-Duval.

2 MR. BIJU-DUVAL (interpretation): Yes, your Honour, I am

3 concerned about the very suggestive nature of this question posed. The
4 expert has already given a few indicators on the fact that he did not

5 have precise information regarding the issue of recruitment. 1 would

6 draw your attention particularly to page 26 of the report in which he

7 states that he had not made an in-depth investigation of this. Given the
8 declaration of the expert, the suggestive nature of this question 1 do

9 not feel is acceptable.

10 PRESIDING JUDGE FULFORD: 1 think in any event that before you
11 intervened, Mr. Biju-Duval, Mr. Garreton had indicated that in fact he
12 didn"t have any information that would assist Mr. Diakiese and he"s just
13 confirming that.

14 So, Mr. Diakiese, you needn"t respond because Mr. Garreton has
15 indicated that he"s not in a position to answer your question. So if you
16 could move on to the next topic, please.

17 MR. DIAKIESE (interpretation): Thank you, your Honour.

18 Q- Witness, yesterday you mentioned the awareness-raising campaign
19 among the international community relayed by UNICEF on the issue of the
20 presence of child soldiers in the armed forces or in the various rebel
21 forces active in the DRC. In your opinion, can we reasonably conceive
22 that some leader of these groups ignored the fact that child soldiers

23 were the object of an awareness-raising campaign?

24 A Nobody could ignore the fact that these conflicts - and | repeat
25 conflicts in the plural - that these conflicts in the Congo and in all
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the conflicts in this second war was the object of international
attention. There was also national-level campaigns among human rights
organisations against the enlistment of child soldiers by armies taking
part, by participating armed forces. 1 have absolutely no doubt about
that. It is very commonplace in all of the situations where there are
severe violations of human rights that the leaders later say, Oh, 1
didn"t know. This is very commonplace, but it is obvious that this is a
lie. When Mr. Bemba said to me, | swear that we don"t have any children,
he was lying to me.

Q.- 1 know that you"re not a psychologist, sir, but look -- but in
your expertise of the human rights situation in the Congolese context, in
particular right of the child, what is your opinion, if you have received
any true information on this, about the current situation of these
children who passed through the -- through the armed groups into the
reintegration -- the reintegration programmes?

PRESIDING JUDGE FULFORD: Well, Mr. Diakiese, | suspect that"s
well outside of Mr. Garreton®s expertise, but 1"m going to ask you, sir,
to indicate whether or not you feel really professionally qualified to
answer that question.

THE WITNESS (interpretation): Not to answer the question
precisely, but, yes, 1 can contribute.

PRESIDING JUDGE FULFORD: AIll right. But can you keep it,
please, firmly -- can you keep it, please, firmly within the area of your
own particular expertise, please, Mr. Garreton.

THE WITNESS (interpretation): Thank you.
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1 It"s impossible to reintegrate children into a normal life. It

2 will probably never be a normal life compared with a child who has not

3 taken part in the war, never. All of the efforts had been done to try to
4 normalise the life of children who had been in the army. This

5 essentially depends on political will on the part of the country®s

6 authorities where those children were recruited, the will to adopt

7 reintegration policies. |If there is no reintegration policy, then you

8 will never have successful reintegration, neither in the best- or the

9 worst-case scenarios. It will simply be impossible. This is where the
10 states” responsibilities come into play.

11 1 could not say tomorrow -- because | also maintain that wars, be
12 it in Congo or in other places that we have latent conflicts, that one

13 day we would not be able to -- the president of the Democratic Republic
14 of Congo would not be able to say, 1 am not concerned with reintegrating
15 Bahema or Lendu children who had been recruited for the armed forces in
16 Bunia. The president of the republic is going to have to say, 1 will

17 have reintegration policies for those recruited children throughout the
18 entirety of the territory under my control. | have absolutely no doubt
19 that without such policies reintegration would be impossible.

20 Q.- Thank you very much for your contribution, Witness.

21 MR. DIAKIESE (interpretation): Your Honour, I believe that 1|

22 have finished. Thank you.

23 PRESIDING JUDGE FULFORD: Thank you very much, Mr. Diakiese.

24 Mr. Garreton, there are now some questions for you from the Judge
25 who sits on my right, Judge Odio Benito.
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1 JUDGE ODIO BENITO (interpretation): Thank you, your Honour.

2 Questioned by the Court:

3 JUDGE ODIO BENITO (interpretation): Mr. Garreton, | am going to

4 take advantage of the facilities provided so that we can each use Spanish

5 to communicate. But this leads me to remind you of something that was

6 said by the Vice-President (as interpreted) at the outset. We need to

7 speak slowly. | understand that for a Chilean this is naturally

8 difficult, but please make an effort, sir.

9 Moreover, in our case, we have to overcome another temptation and
10 that is to make an uninterrupted dialogue. Let us remember that between
11 what 1 ask and what you answer we must leave enough space for the very
12 important work of the interpreters. We need to give them enough time to
13 interpret. Thank you very much.

14 Mr. Garreton, 1 wanted to ask you a couple of questions which are
15 linked to some of the statements that you make in your report to the

16 Court. In page 25, 1 believe some of the counsels for the victims have
17 already asked questions on this; however, in page 21 of the French

18 version of your report at the end, the final paragraph, you refer to the
19 lack of education of -- lack of education for children affected by the

20 conflict, and therefore the abuse of human rights focusing on the case of
21 girls. You explain very well in this final paragraph of page 21 in your
22 report that my attention was drawn by the following sentence, page 22 in
23 the French version, you say:

24 "As was emphasised by UNICEF official, in the Congo children are
25 always guilty and never victims."
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1 Could you please explain a bit more in depth what this sentence
2 means. Thank you very much.

3 A Thank you very much. I inserted the sentence because 1 was

4 impressed by the statement, but also because this is not a problem in

5 Congo. In Latin America as well, children are always guilty and never

6 victims. When you have policies aimed at lowering the age of legal

7 responsibility for children, basically they are being considered as

8 guilty rather than victims of poverty. In Congo this became quite

9 expressive. 1 mean, we"re talking about children living in the streets,
10 children who had no parents, who had been abandoned. And in Congo they
11 will, for instance, buy and sell dollars. They"re victims of violence
12 exerted by older criminals and then they -- and they eventually slide

13 into the -- into crime, and that"s what 1| was referring to in a previous
14 paragraph when we talk about the so-called "shegues,™ i1.e., children who
15 have been abandoned by their families and the increasing number of

16 children orphaned by the HIV epidemic. These children have no other way
17 out than crime, and as a consequence, they are sentenced for the offences
18 they"ve committed and it"s not taken into consideration the fact that

19 they are, above all, victims.

20 There"s also a very strong opinion in Congo that you need to be
21 cast -- punish severely offenders, and of course these harsh sentences
22 are mostly meted out to these children who are victims of the

23 circumstances. So in other words, children are always guilty. They

24 traffic in dollars, they steal, and so forth, and they are never seen as
25 victims of the situation in which they live.
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JUDGE ODIO BENITO (interpretation): Thank you very much.

A I1"m sorry because 1 spoke so quickly.

JUDGE ODIO BENITO (interpretation): No, I think that was all
right. Thank you very much. Could you -- or could we understand that
the situation that leads to children, boys and girls, being seen as
guilty parties is a consequence of the armed conflict they have lived
through and of which they"ve been the victims?

A. No. What does occur with the armed conflict is that situations
actually worsen. There are more children iIn the situation. These
"shegues" are easily -- more easily enrolled. They"ll have a better
opportunity to eat if they"re in a garrison, probably. Therefore, it"s
easier to enroll them. However, if there were no war their situation
would have different.

We cannot rule out something we have already mentioned, i.e., the
fact that the DRC is a huge country and immensely wealthy in terms of
natural resources. What would have occurred if these children had been
in Central Europe instead of the middle of Africa? Well, no other
country would be able to rival, then, with Congo. However, first of all,
because -- as a consequence of colonisation and colonisation that only
gave poor education to one part of the Congolese population, but did not
give any vocational training. On the day of independence in 1961 there
were 15 professionals in Congo, 15 professionals.

Now, there was some development to a slight extent subsequently,
but the huge amounts of money wasted because of corruption resulted in a

situation where there was no money to meet the economic, social, and
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cultural rights of children. The '"shegues"™ then, the child of the
street, becomes a kadogo and then becomes a soldier. In the armed forces
either he dies, as is frequently the case, or loses a limb and then is
useless as a soldier and becomes a ''shegue' once again, but now In worse
conditions than was previously the case. This is the harsh reality that
often prevails in Africa.

JUDGE ODIO BENITO (interpretation): Thank you very much.

Throughout your report to the Court, 1 don"t have any specific
page to mention right now, but 1 remember that in various occasions you
mentioned the fact that victims of these conflicts - and we will please
focus on the conflict, the armed conflict in lturi - the victims of such
armed conflict can be counted in terms of thousands just like displaced
populations. Could we assert, drawing on your experience as a Special
Rapporteur, in the reports you have received throughout the years, that
these victims and these displaced populations to -- in their overwhelming
majority are women, children, and elderly people, civilian victims in the
nutshell?

A First of all, in lturi we are not dealing with a -- an armed
conflict, sorry, but various armed conflicts. But all lead to
casualties, the same injuries, the same destruction of infrastructure,
facilities, and the displacement of populations.

Sorry, could you clarify your question?
JUDGE ODIO BENITO (interpretation): Yes, sir. Concretely these
victims of these armed conflicts are basically civilians; that was my

question.
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A. Absolutely. The overwhelming majority are civilians including in
the utter madness of these wars you have the example of the war in
Kisangani between the Rwandan and Ugandan armies, but the casualties were
civilians, Congolese civilians; in other words, they were not -- you did
not have Congolese fighting against Rwandans or Congolese fighting
Ugandans; you had Ugandans fighting Rwandans, but the casualties, the
people killed were Congolese civilians, a lot of them were children,
women, elderly people. But a bullet lands where it lands, just like a
bomb .

And in 2006 when I was in Kisangani precisely, the truth is that
I saw victims because the idea of the transitional justice --
International Transitional Justice Centre was to see how aid could be
given to the Congolese authorities in terms of reparations. So a lot of
the people we saw in Kisangani precisely were victims, people who"d lost
a leg. One woman who"d lost a leg and consequently lost her husband
because as far as the husband was concerned she was no longer a woman. |
can remember that situation very starkly. And exactly the situation you
described in your question prevailed.

JUDGE ODIO BENITO (interpretation): Thank you. My last
question, Mr. Garreton, could you give us an opinion based on your
experience, the years you have spent in the field, and your
investigations in Congo as to where -- could you illustrate for us with
respect to the scale of sexual violence exerted against women and girls
during these conflicts?

A It is very hard to do this. You had the Rwandan soldiers who
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1 were accused, and I have testimony, of raping Congolese women in the
2 first war. However, the FAZ, the Zairian Armed Forces, also were accused
3 of raping women, not only this occurred during the war but also in times
4 of peace, even in times of peace. There was no culture, no education
5 given to these soldiers. Basically they"re allowed to do whatever they
6 liked and they enjoyed total impunity.
7 In 2005 - and I heard about this in 2007 - a group of 14 soldiers
8 left their barracks and raped 200 women. They were arrested, they were
9 judged, and sentenced to ridiculous penalties -- 1 mean sanctions, but
10 they didn"t even carry out that time in jail because the doors to the
11 cells were left open. So this is a culture based on the needs of the
12 military in Congo, i.e., the armed forces set up by Mobutu. Let"s not
13 forget this point. And they"re the ones who committed such atrocious
14 crimes.
15 This occurred also in lturi. What impressed me most that I did
16 not dare talk about constantly in my report, 1 left some doubts open
17 because 1 did not have enough information, was that the rumour that
18 Ugandans were sending soldiers who were already infected with AIDS to
19 spread AIDS among Congolese women. | heard about this. 1 referred to it
20 in my report, but nobody gave me any information that definitely
21 established this. Therefore, I included it as a hypothesis. In my
22 opinion, this would be the absolutely worst atrocity that could have been
23 committed.
24 JUDGE ODIO BENITO (interpretation): Thank you very much,
25 Mr. Garreton.
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1 Thank you, your Honour.
2 PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.
3 MR. BIJU-DUVAL (interpretation): Your Honour.
4 Questioned by Mr. Biju-Duval:
5 Q.- (Interpretation) good morning, Mr. Garreton. We"ve already been
6 introduced, but 1 would like to introduce myself. My name is Jean-Marie
7 Biju-Duval, a lawyer, and 1 would now like to ask you a few questions on
8 behalf of the Defence of Mr. Thomas Lubanga.
9 My First question is as follows: Before you were appointed
10 Special Rapporteur for the United Nations in 1994, if I"m not wrong, had
11 you had an opportunity to carry out research on lturi personally?
12 A. Counsel, as far as | was concerned the word "Zaire" in those
13 years hardly meant anything. 1 could think of Lumumba, Patrick Lumumba®s
14 assassination. It made me think of a few wars after independence with
15 the attempt to secede by Katanga. It dragged up ideas of corrupt
16 dictators, but that"s what it meant for me, a boxing match between
17 Muhammad Ali and Joe Frazier which we watched on TV. And that"s all the
18 word meant as far as | was concerned, nothing more. And when the
19 president of the Human Rights Committee, who was a Dutchman, in 1994,
20 Mr. Palte (phoen), in a reception at the French embassy, | had just
21 stopped being Chile"s ambassador for the issues of human rights, spoke to
22 me and said, Mr. Garreton, would you accept to be a rapporteur on human
23 rights in Zaire? And I answered, 1 would but in that very split second
24 that 1 had to think about it, | actually had the same ideas as I"ve just
25 mentioned, including the boxing match. But 1 also remembered that the
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1 first rapporteurs for human rights in Chile had been Africans and
2 probably did not know very much about Chile when they were appointed.
3 But their reports were extremely useful for us lawyers in Chile. So I
4 answered, Yes, sir, | will accept. And on the following day 1 was
5 appointed. But the word "lturi,” as far as | was concerned, did not mean
6 very much.
7 Q.- Thank you. We have mentioned your mission to lturi in the month
8 of March 2001 and the report that you drew up after that mission. After
9 that mission of March 2001, did you undertake other missions with regard
10 to lturi?
11 A. No. For the other -- with regard to the report concerning the
12 mission of March 2001, it was accelerated as a result of the events in
13 Ituri. In the month of November of 2000, when | presented my report on
14 what was -- what had happened during the year 2000 before the General
15 Assembly of the United Nations, France invited me to a session being held
16 under the Arria Formula within the Security Council and there the
17 Security Council said to me, Mr. Garreton, we are going to conduct a
18 mission to the Congo. We ask you to go there, tell us what is happening.
19 And that is how I came to conduct that mission in the month of March.
20 The Commission of Human Rights asked me for a report on lturi,
21 but in fact with regard to the Congo as a whole, not just lturi. So my
22 report was to be on the Congo but with an emphasis on lturi and it
23 arrived later at the Commission of the Human Rights. And following that
24 I conducted another mission, my final mission, to the Congo. And on that
25 occasion 1 did not go to lturi. | would say that when we mention lturi,
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1 in a way we"re speaking generically because this conflict in lturi was
2 also occurring in North Kivu around Beni and Lubero which are cities
3 which are not in lturi, they are in North Kivu.
4 Q- You are telling us that there was no further mission in lturi
5 after your mission of March 2001. Should we understand from this that
6 your expertise with regard to lturi as such is limited to those events of
7 March 20017
8 A. No, because 1 continued to investigate. And in the report that I
9 drew up for the General Assembly in the month of November of 2001 -- in
10 fact, 1 finished it in September because the regulations say that experts
11 are to submit their reports six months before they are presented. With
12 regard to human rights that is an absurdity and it is impossible to
13 comply with. So in September I presented my report to the General
14 Assembly. 1 was to present it orally. The written text was completed in
15 September. 1 did not do the oral presentation because 1 had then become
16 the representative of the High Commissioner for Human Rights in Latin
17 America by then. But in my report to the General Assembly -- in the
18 final report which I presented, lturi is dealt with.
19 Q- So your work on lturi Ffinished, we could say, in the month of
20 November 20017?
21 A. September.
22 Q.- Thank you. You indicated that on the occasion of those missions
23 you travelled in the field; is that correct?
24 A (No interpretation).
25 Q- And on those occasions you were able to meet specific people?
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1 A. Yes.

2 Q- Could one say that the basis on which you drew up your report is
3 on the one hand these direct contacts in the field, and on the other

4 hand, the reading of various reports which you have mentioned on a number
5 of occasions?

6 A. Yes, yes. That is the case. Interviews, documents, visits in

7 the field in order to conduct field interviews, to see certain places,

8 and so on; and that is the technique applied by rapporteurs. 1 would

9 like to inform you that the rapporteurs on Chile never -- only once

10 between 1974 and 1985 were authorised to enter Chile, a Working Group

11 visited Chile one time only. After that a Costa Rican, the judge was

12 authorised to enter Chile. But the African rapporteurs were only allowed
13 to enter the country once and they drew up excellent reports on the

14 Chilean situation on the basis of testimony obtained in Geneva, in many
15 parts of the world, and the reports were never able to be refuted by

16 Pinochet"s dictatorship.

17 1 conducted interviews in Bunia, in Beni, in Goma, in Bukavu, and
18 other places. Not only that, | conducted interviews during my mandate a
19 number of times in Geneva but above all in Brussels, because a
20 significant proportion of the people who left the Congo are in Brussels.
21 There is an enormous community of Congolese exiles in Brussels and I met
22 with them there, but I also interviewed Congolese in Montreal, in Canada,
23 in Washington, in New York, in Paris. Arthur Zahidi Ngoma who began the
24 movement of the second war before the RCD was formed is someone that I
25 interviewed in Paris. | mentioned this in my report. So a lot of
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information was collected.

This is arduous, complex work and it needs to lead to a report
that does not exceed 32 pages. The rapporteur must be -- must do this as
faithfully as possible, reflect as faithfully as possible what he or she
saw because any error, any lie - that is an unimaginable situation - but
any serious error compromises the entire credibility of the report. So
it is a personal duty to reflect as accurately as possible using the
greatest quantity of material available the situation. Because we"re
dealing with human beings, but at the same time this is a political and
institutional report to enable the body commissioning it, the Human
Rights Commission or the General Assembly to -- needs to be able to adopt
a resolution. It is not deciding on innocence or guilt as does a court.
The purpose is different.

Q- You indicated in your report in particular that it was on the
occasion of this mission of March 2001 that you went to lturi for the
first time?

A. Yes.

Q- Excuse me, 1"m pausing because you answered very quickly.

A. (No interpretation).

Q.- 1 wanted to ensure that the transcript reflected your response.

You mentioned an earlier report with regard to the year 2000 and
specified that in that report, and 1 quote:

"There was very little written concerning lturi, just a few
words?""

Is that correct?
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1 A. Yes.

2 Q.- Are we to understand that it is on the occasion of this mission

3 of March 2001 that you devoted most of your work to lturi and did your

4 work then?

5 A. Yes.

6 Q.- As you have said, that mission of 2001 did not only focus on

7 Ituri, but rather on the entire eastern part of the Congo; is that

8 correct?

9 A. The report concerns human rights in the entire territory of the
10 Democratic Republic of the Congo. As there was a conflict in Ituri and
11 environs, | conducted this mission; but you could not say that it was a
12 mission to lturi. No. | went to Bunia and Beni.

13 Q- In your report of the 27th of March, 2001 - and 1 specify the

14 date - it says that your mission took place from the 11th to the 21st of
15 March, 2001; is that correct?

16 A. Perhaps, yes, yes.

17 Q.- 1T you would like to refer to the report you may do so, but

18 that"s what it says.

19 A. (No interpretation).

20 Q.- Earlier you indicated that you spent five days in Kinshasa during
21 that mission, you said that during the hearing.

22 A. Yes. |If 1 spent ten days then 1 spent five days. | went through
23 Bunia, Beni -- excuse me, | went through Goma, Bunia, Beni, Gbadolite,

24 and Gemena, but I only spent hours in Gemena. No, | did not go to

25 Gbadolite, 1 apologise, | correct that, 1 did not go to Gbadolite. |
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went to Gemena. | would actually like to look at the report. |1 don"t
have it with me. 1"m trying to remember. |1 don"t have the document here
to hand. |If you have it 1 could show you the reference.
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PRESIDING JUDGE FULFORD: Please provide Mr. Garreton with a

copy -
THE WITNESS (interpretation): Thank you.
MR. BIJU-DUVAL (interpretation):
Q- The exact references we"re talking about here are partly in

paragraph 9 on page 6 of the report; isn"t that so?

A. Goma, Bukavu, Bunia, Beni, yes. Yes, | apologise, that is
correct. Goma, Bukavu -- Goma, Bukavu, Bunia, and Beni. On that
occasion 1 did not go to Kinshasa, as it happens. 1 spent two -- excuse
me --

Q- Two days in Kinshasa?

A. Two days in Kinshasa and 1 went to Goma, Bukavu, Bunia, and Beni,

not to Gbadolite. That was a place that 1 went to in my last mission in
the month of August. | was confused earlier. |1 apologise.
Q- This morning you specified that you spent 48 hours in Bunia;

isn"t that so?

A Yes.

Q.- Did you stay in the town of Bunia or did you travel around lturi?

A. I was only in the town of Bunia, and in -- somewhere in the
appendices there is a list of people or institutions interviewed. It

should be here because it is always attached, that list of people

interviewed on each mission.

Case No. ICC-01/04-01/06 Thursday, 18 June 2009



ICC-01/04-01/06-T-194-ENG ET WT 18-06-2009 55/86 NB T

Witness: Witness DRC-CHM-WWWW-0002 (Resumed) (Open Session) Page 55
Questioned by Mr. Biju-Duval
1 Q.- When you state that you spent 48 hours in Bunia, are we to
2 understand that you arrived in the morning and you left the following
3 evening?
4 A. That"s probable but 1 -- in any case, if there had been people 1
5 absolutely had to interview, | had the possibility of staying a day or
6 two more, but it was not necessary.
7 Q.- Specifically in what part of the town of Bunia did you meet these
8 people?
9 A. At the International Committee of the Red Cross, in their
10 offices. There were officials of the United Nations in the hotel where 1
11 was staying. | met the community, the Hema community®s leaders,
12 university professors in a place, | couldn"t tell you where it was, it
13 was comfortable enough to hold a meeting in. And then I met the Lendu
14 community, it seems to me in a parish church. 1 met the bishop in the
15 bishop™s residence. 1It"s a small city.
16 Q.- Thank you. In your mission report of the 27th of March, 2001, it
17 states that -- no, let me start that again. It states that the
18 rapporteur had essentially examined the issue of massacres carried out in
19 the lturi district in January.
20 A Yes.
21 Q.- Indeed you dedicate a bit of space to the development of events
22 of the 19th of January that you also discussed yesterday. You note a
23 communique that you distributed as Special Rapporteur on the 26th of
24 January, 2001. 1 am referring to paragraph 3 of that report dated
25 27th of March. 1t"s page 5.
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1 A. Yes.

2 Q- You indicate on that report of the 27th of March, that on the

3 26th of January, in a press communique from the Special Rapporteur, you
4 condemned the civilian massacre in January in the town of Bunia, et

5 cetera.

6 A. Yes.

7 Q.- Did you have the chance previously -- prior to the dissemination
8 of that communique, had you had the chance to disseminate other

9 communiques on events in lturi?

10 A. I don"t recall but it is possible because every time | received
11 information concerning serious incidents in the Congolese territory, |

12 made an -- 1 drafted an immediate response and 1 would call the

13 authorities concerned or make a communique on those serious incidents.

14 For example, usually with political assassinations, massacres, but also
15 detentions when, for example, the leader of the opposition, the political
16 opposition, is detained or the chief editor of a newspaper is detained, 1
17 would make a report.

18 These days there is the practice - and 1 approve fully this

19 method - of making joint communiques. For example, if a journalist is
20 abducted and being held in an undefined place, then the rapporteur

21 will -- the -- there will be reports from the rapporteur, from the

22 independence of judges and legal experts, from the association dealing
23 with the disappeared persons, the rapporteur for the group on arbitrary
24 detentions, these are almost instantaneous reports. |1 heard reports that
25 I did not like very much, but the rapporteur, without making comment on
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1 the effectiveness or otherwise of the effects, without taking any stance
2 concerning the causes, would just manifest his or her concern relating to
3 the incidents that had just occurred. This is the practice of expressing
4 the -- or making a statement and this is -- and this gives the message to
5 rebel leaders or to heads of state that they are being observed at the
6 international level.
7 Q.- Thank you. But as concerns specifically the events in lturi, do
8 you not have any recollection of any other specific communique?
9 A. No, 1 don"t. Excuse me. There is not even always an observation
10 made in the reports. Sometimes maybe | made it clear in the report
11 saying in incident number 5 or maybe I made five different press
12 communiques as rapporteur without specifying. But 1 do think that this
13 can be easily searched on the internet, and 1 would offer to do it but
14 obviously not now. 1 could do this later.
15 Q.- In paragraph 46 of your report, 27th of March, you briefly
16 mention an attack by the Lendu, and 1 quote, "on the hospital of
17 Nyankunde,' which you dated the 6th of January, 2001.
18 A. Yes.
19 Q- 1 shall submit to you a United Nations document just to clarify
20 the event that you mention. This is an extract from a United Nations
21 report, 16th of July, 2004.
22 MR. BIJU-DUVAL (interpretation): |1 shall distribute these
23 extracts to the various participants and parties and the Chamber. 1Is it
24 possible?
25 PRESIDING JUDGE FULFORD: 1t certainly is, Mr. Biju-Duval.
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You"ve given notice of this already and I think -- is this DRC-0007-44227

MR. BIJU-DUVAL (interpretation): Yes, your Honour.

PRESIDING JUDGE FULFORD: Let it be distributed, please, with a
copy for the witness.

THE WITNESS (interpretation): Is there a version of this in
French? 1 have the English version, unfortunately.

MR. BIJU-DUVAL (interpretation):

Q- There are only four lines. Please tell us if this causes you
difficulty, sir. 1 am referring to the 6th of January, 2001, which is
mentioned in the chronology of this extract where there is mention of
Lendu militias and Ngiti militias who attacked Nyankunde, killing some
50 individuals, essentially civilians of the Hema ethnicity, and causing
displacement of thousands. Can you see that? From the 15th of January,
if you look at the date of the 15th of January in the chronology where
there is mention at least 3.500 people, essentially Hema, in the affected
area sought refuge across the Ugandan border. This is at the date of
15th of January.

Were you aware of these events when you drafted your report in
the terms as expressed here ?

A. The 6th of January, yes. It"s in the paragraph that you

mentioned. The other one, no. | don"t recall this incident. It"s
possible that 1 never even knew of it because -- affected by the
conflict ...

The second one deals with the 3.500 people, mainly Hema, seeking

refuge in Uganda. No. |1 hadn®"t been aware of that. Firstly, I was
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1 shocked -- I thought initially it said 3.500 deaths, but no, 3.500 people
2 seeking refuge in Uganda. This is something I don"t recall, but possibly
3 if I did have knowledge of it, 1 would not have given it so much
4 importance. Because just as it"s written here, let"s see, 3.500 people,
5 mostly Hema, in the area affected sought refuge in Uganda, which is the
6 neighbouring land for them. So maybe 1 wouldn®"t have mentioned it.
7 Maybe 1 recognised it but I don"t remember recognising it. You
8 have to focus on the most essential elements, such as deaths, massacres,
9 shelling, executions, disappearances, recruitment of children, violation
10 of women, or -- or displacements when we"re talking about 50.000 people
11 or more. Maybe I didn"t include it, but I really don"t remember.
12 PRESIDING JUDGE FULFORD: (Previous translation continues) ...
13 Mr. Biju-Duval, if that"s convenient. Good.
14 Have you - just in terms of witness arrangements for this
15 afternoon - a long way to go? A short way to go? Where are we,
16 Mr. Biju-Duval?
17 MR. BIJU-DUVAL (interpretation): No, your Honour. | have a few
18 questions more to ask, which really should not take longer than one hour
19 at the most.
20 PRESIDING JUDGE FULFORD: That"s a very helpful indication.
21 Thank you very much.
22 Sir, we"re going to break off for lunch now and we look forward
23 to seeing you again at 2.45.
24 If the usher, please, could accompany Mr. Garreton back to the
25 witness waiting-room. Thank you very much.
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THE WITNESS (interpretation): Should 1 leave my documents here?

(The witness stands down)

PRESIDING JUDGE FULFORD: Ms. Samson, the next witnhess, any
special measures that we should especially be aware of?

MS. SAMSON: Yes, your Honour. 1In addition to the normal three
protective measures that this witness is entitled to as a protected
witness, he also has expressed a desire not to read documents.

PRESIDING JUDGE FULFORD: That"s very helpful. Thank you. We
shall make sure that somebody is there to read for him.

Thank you all very much. 2.45.

COURT USHER: All rise.

Luncheon recess taken at 1.01 p.m.

On resuming at 2.49 p.m.

COURT USHER: AIll rise. Please be seated.

PRESIDING JUDGE FULFORD: Mr. Garreton, please.

(The witness takes the stand)

PRESIDING JUDGE FULFORD: Yes, Mr. Biju-Duval.

MR. BIJU-DUVAL (interpretation):

Q- Good afternoon, Witness. | would like to come back to what was
one of the specific issues of your mission in March 2001; in other words,
studying the crimes committed in lturi in January 2001. You briefly
mentioned in your report dated the 27th of March, 2001, this attack
carried out on the 6th of January, 2001, and you mentioned in the same
paragraph, i.e., paragraph 46, the fact the allegedly at least four

people were killed. The United Nations paper of 2004 that we studied
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1 together earlier this morning refers to 50 people being killed.

2 Obviously 1°m not going to ask you, eight years later, who

3 precisely gave you this number of casualties. However, simply to

4 understand very well how this kind of mission unfolds, 1"m going to ask
5 you the following question: When you need to gather information about

6 the number of casualties in an attack, well, this kind of information,

7 who gives it to you? | understand that perhaps you can"t give me a

8 specific answer, but could you at least clarify this point?

9 A. Well, in such cases where there are two conflicting versions

10 which are absolutely opposed, 1 interviewed in depth the proponents of
11 both versions, and each paragraph -- well, at least para 41 starts with
12 the following words: 'These two versions were presented to the

13 observer ..."

14 So 1 take into account both sources. | check insofar as 1 can
15 with other parties, and on the basis of this information, since there is
16 nothing more, at least that I can remember, 1 began the following

17 paragraph:

18 "On the basis of the information | have gathered from various

19 sources, the events that occurred on the 6th of January, 2001, apparently
20 occurred in the following manner ..."

21 Because 1 could see that when one group does not mention what

22 happened in the airport, whereas the other group focused exclusively on
23 events in the airport, my conclusion is something occurred in the airport
24 and then something occurred subsequently. And that®"s why 1 came up with
25 this version which is a way in which I tried to find a mix between these
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1 two versions. So my conclusion is based on the information I had
2 received, and as is relevant in such cases where nothing can be
3 established in a clear, evident way, obviously 1 leave a door open by
4 suggesting, Apparently this is what occurred. So I"m not taking sides
5 between the two versions.
6 On other occasions -- for instance, | can remember very well an
7 incident that was mentioned yesterday of some woman who had been accused
8 of witchcraft in South Kivu, nothing to do with what we"re talking about
9 now, but you had different versions but I reached an absolute and
10 definite conclusion as to how the events had unfolded. Years later it
11 was shown that 1 had been perfectly right and said exactly what had
12 occurred. In this case, however, doubt is implicit since | write:
13 "On the basis of what the rapporteur gathered as information, the
14 events apparently occurred in the following way ..."
15 Q.- Thank you very much. Now, the timetable, the chronology
16 established by the United Nations we looked at just before our break
17 mentioned the flight of some civilian Hema populations, a relatively
18 significant number of them, who sought refuge in Uganda. In your
19 opinion, why did this kind -- why did this kind of exile occur among the
20 civilian Hema population?
21 A. Well, there are two possibilities here. 1 don"t remember, in
22 fact, exactly what occurred. One possibility is that these people were
23 afraid that they would be victims of reprisals by the Lendu, or simply,
24 they just felt afraid because of what the Lendu were doing. And they - 1
25 would not like to use a bad word - but they had a better possibility than
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other groups, i.e., they were close to the border and with a country
where the Hema feel protected, in other words, Uganda. The same occurred
in 1996 when you had the so-called hunting of Tutsi. So there when the
Hutu came out from their refugee camps plus the Hutus who lived in Congo,
in Zaire, as well as other ethnic groups who were anti-Tutsi in the

Congo -- in Congo as well as the armed forces started to persecute
Tutsis. Well, where did they seek a haven? In Rwanda.

I investigated this case with a special mission that only went to
Kigali and Ndisi (phoen). They did not let me into Zaire that year and I
investigated this hunting of the Tutsi. They were in good conditions as
refugees. OF course being a refugee means this is a painful experience.
They were Tutsi but they felt Congolese. In other words, there is a
possibility that you can seek exile in an area where you believe you will
be greeted in a friendly way, such as Uganda for the Hema.

So could be fear that drove them to flee, it could also be
civilians who -- yeah, to use a horrible word that is used in Africa, you
talk about moderate Tutsi, moderate Hema, and so forth, as if the others
of that ethnic group were all extremist, so I find it very hard. But
probably we"re talking here about people who did not want to be involved
in violence unleashed by the Lendu. This is a personal interpretation.
It"s not based on knowledge. It"s simply my opinion about these events.

Q.- Thank you. 1In your report dated the 27th of March you studied
specifically the attack carried out on the 19th of January, 2001. Did
you have an opportunity in one of your reports to study in the same way

and in a specific manner a massacre carried out against a Hema community?
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1 Have you had an opportunity to describe such a massacre?

2 A No. What in this case gave rise to this mission was the number

3 of people who"d been killed. | agreed that the figures are highly

4 variable. You will remember that the mission 1 carried out in Goma in

5 March 1997 was decided because there had been reports of 500.000 people

6 killed by the AFDL in refugee camps and others sparked worldwide outrage.
7 500.000 refugees killed in camps that are run by the United Nations. So
8 Sergio Vieira de Mello called me and told me to leave, to carry out an

9 urgent four-day mission because outrage throughout the world led to such
10 a decision.

11 But obviously here something horrible occurred. You have 250 to
12 300 people killed -- in fact, the figures | were given were higher, 1 can
13 remember. Therefore, we need to have an urgent mission. [If the same had
14 occurred and the victims had been Hema, there is no doubt that the same
15 decision would have been taken, there®"s not the slightest doubt. But I
16 did not get any information about such a massacre.

17 Q. Okay. Have you learnt about, heard about, a massacre carried out
18 in the village of Bambu in September 1998 during which more than 400 Hema
19 civilians allegedly were killed?

20 A. What date? 1 don"t mention this in my report.

21 Q.- No, it is not in your report, Mr. Garreton, but following your

22 last answer --

23 A Well, if 1 had heard about this, yes, | would have tried to carry
24 out such a mission.

25 Q- The same kind of massacre was carried out in the same village
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1 apparently in December 1998 with 200 Hema casualties. Did you hear about
2 this massacre?

3 A. I can check in my report to the General Assembly for that year

4 because probably it would be mentioned there. 1711 have a look and see

5 if I have that report. |1 believe that I do not. Unfortunately, I did

6 not bring all of my reports. 1 don"t know if you have my report to the

7 General Assembly of the year 2001 or the year 2000. It would appear

8 there. 1 see here that | have not brought that document with me, but you
9 can be sure that when | had occasion to denounce events perpetrated by

10 adversaries, | did so, irrespective of whether it was by Tutsi in North
11 Kivu and South Kivu. 1 denounced all of these incidents with the same

12 vehemence as in the events where the victims were Hutu.

13 I don"t remember everything, however. 1 remember the sources,

14 sources would send something to me, | would examine the material iIn

15 Santiago or I would receive it in Geneva or MONUC would send it to me or
16 the Office of the High Commissioner would send me information. At that
17 time they had headquarters in Kinshasa and in Goma. And there were other
18 places, Kisangani, for example. |If they did not inform me of incidents,
19 then I had no means of knowing.

20 But another thing must be made clear. | carried out a mission in
21 March, but if something took place at the end of March or the beginning
22 of April, the United Nations was not going to send me on a mission the

23 following week to investigate. These are just details that 1 give to you
24 because, unfortunately, Geneva is less wealthy than New York.

25 I carried out a mission in March of 1997, and that was not
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1 because Geneva asked me to conduct that mission, it is because New York
2 asked me to do so. If New York asks you to do something, you do it; if
3 it"s not New York, then it will be Geneva. But it"s a little bit

4 difficult. The rapporteurs depend a great deal on being asked to do

5 these things by one or the other.

6 Q.- Thank you. Just a chronological detail here. 1Is it true that

7 MONUC, the United Nations Mission to the Congo, was present since

8 November of 1999 and was reinforced in February 2000? Does that come

9 back to mind now?

10 A. 1 do not remember, but perhaps that is the case. There are also
11 relationships that do not always coincide between MONUC and the Special
12 Rapporteur --

13 PRESIDING JUDGE FULFORD: Mr. Garreton, I1"m going to interrupt.
14 I think -- forgive me interrupting, sir, Mr. Biju-Duval®s question was a
15 very specific one which you very helpfully and clearly answered. |1 think
16 rather than going into, as it were, an addendum to your answer, it"s

17 probably best to wait for Mr. Biju-Duval®s next question. Thank you very
18 much .

19 Yes, Mr. Biju-Duval.

20 MR. BIJU-DUVAL (interpretation): Thank you, your Honour. The
21 question 1 was going to ask does relate to the beginning of the question
22 that we were hearing.

23 Q- Can one consider MONUC as one of the important sources of

24 information for the Special Rapporteur that you were at the time?

25 A. Clearly they"re not the main source. | would say that the main
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1 source, given that we have or that we had - given that I"m no longer with
2 the High Commissioner - given that the Office of the High Commissioner
3 had an office in the Congo, the priority information was that information
4 sent to us by the High Commissioner. 1 remember when 1 went to Kinshasa
5 I visited the office, | remember having visited the office in Goma. They
6 also had an office in Kisangani and in Gbadolite. 1 don"t remember which
7 was the leading office, but that was the main source of information.
8 Q- So that things are clear for everybody, when you talk about the
9 High Commissioner, you are talking about that body of the United Nations
10 which is the High Commissioner for Refugees?
11 A. No, no. In some document here | saw that that error was made.
12 High Commissioner for Refugees was created by the Society of Nations in
13 1921, and then that organisation died. It was resuscitated in 1951 by
14 the United Nations, and it specifically deals with the issue of refugees
15 and as an ancillary issue, stateless people, that's it.
16 The High Commissioner for Human Rights was set up in 1993 after
17 the World Conference on Human Rights held in Vienna. Mary Robinson was
18 the second High Commissioner for human rights. The first was an
19 Ecuadorian, who resigned two years later to become the chancellor of
20 Ecuador and he only lasted three months in that position.
21 Q.- So the Office for the High Commissioner for Human Rights of the
22 United Nations was your leading source of information?
23 A Yes, exactly, one of the main sources, because for me a report
24 made by ASADHO, formerly the Zairian Association for Human Rights, which
25 then changed its name to become the Congo, so this original body, ASADHO,
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the African Association for Human Rights, was also a very important
source. "Voix des Sans Voix' was another very important source. They
had offices in several places in the Congo. Those were the two leading
human rights organisations, plus the Office of the High Commissioner for
Human Rights, and between those bodies there are certain checks and
balances. If the High Commissioner notifies of one event the ASADHO
might make a criticism. Ultimately there is a certain degree of
coherence between their reports.

Q- Even if you do not go into specific detail here, in your report
you mention that there were multiple massacres in 1999 and during the
year 2000 and at the beginning of 2001. My question is -- 1"11
reformulate my question, if I may.

Did you have knowledge of a MONUC initiative in lturi to
effectively protect the civilian population during that period?

A. 1 remember that there was a great deal of concern over the issue
of protecting civilians and that a means of protection was under
examination. 1 do not remember whether such a mechanism was set up or
not, but there was a great deal of concern over this issue. When I
conducted my mission of the month of March 1 went to Kinshasa and of
course | visited MONUC in Kinshasa. We did talk about this, but whether
or not such a mechanism was set up, 1 do not know.

Q.- Thank you. Did this situation in which the civilian population
suffered massacres possibly lead certain communities - and | will focus
my question on the Hema community specifically - did this situation

potentially lead this community to a concern for its own protection; in
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other words, did it encourage that population to arm itself?

A 1 would like to point out a sentence in my report which states
that 1 had information that for some time the two communities had been
readying themselves to defend themselves, but personally 1 had the
impression that, in fact, the two were preparing to attack. There is a
sentence virtually in identical terms in my report. 1 believe that there
was an armed peace in which both parties were ready, the minute anything
happened, to attack the other party as soon as victims -- as soon as
there were victims on one side or the other. |1 don"t know if this
answers your question.

Q.- In summary, 1 understand that each community was arming itself to
prepare in order to defend themselves, which means sometimes also to
attack, as you state in your report.

A. That"s right.

Q.- Should 1 understand that this concern with security in one form
or another played an essential role in the process of arming of the
civilian population?

A Arming of the civilian population or formation of the armies
directly, yes, of course. You cannot have a war of one party. You
always need two or more parties to make war, and of course you do not
know who your enemy will be, if you have an enemy. So all of them were
preparing.

Q- Thank you. You will remember that this morning at the initiative
of my colleague Diakiese we reviewed an extract of the report of the

expert panel mandated to study the plundering of natural resources of the
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1 Congo. My colleague, Mr. Diakiese, read out a paragraph in which the

2 United Nations experts consider that this conflict was nothing but a

3 pretext and that the real objective of the Hema community was to

4 consolidate its economic power in the region.

5 A. That"s what the report says as it was read out.

6 Q.- That is what the experts of the United Nations state in their

7 report which was submitted in October 2002. Do you not believe that if
8 we accept that this approach excludes the security motive, do you think
9 that that is fair?

10 A. It is difficult to judge whether that is valid or not without

11 reading the entire report. Perhaps there are other assertions in other
12 parts of the report, I don"t know. 1 told you this morning that I read
13 this report out of intellectual curiosity rather than for professional
14 reasons. It is a report that was published when 1 was no longer

15 rapporteur.

16 1 don"t think badly of people, really. It was a war, a

17 fratricidal war over wealth, natural resources; however, if the

18 opportunity presents itself obviously people will take advantage of the
19 opportunity to achieve major economic benefit, that"s certain.

20 Another thing that 1 would criticise in this report is the

21 statement: The Hema were preparing, the Hema, the Hema. No, that"s not
22 true. Maybe some Hema, maybe many Hema, people, but not the Hema. IF
23 you state '"the Hema,' it seems to me that that is no longer

24 United Nations terminology. The United Nations should give priority to
25 non-discrimination. |If you say "the Hema," no, that is the easy way out.
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1 1 don"t know who the authors of this report were because 1 would
2 like to explain to you the system that you follow when you are a
3 rapporteur. The rapporteur is appointed to present a report. Ultimately
4 the people say, when they read this report: The United Nations said ...
5 That is not true, it is not the United Nations. It is the rapporteur who
6 said something. |If the United Nations does not criticise the report, of
7 course, the United Nations assumes or accepts responsibility for what the
8 rapporteur has said. But this system of Special Rapporteurs under the
9 Office of the High Commissioner for Human Rights supposes that the
10 rapporteurs are independent. They are not officers of the United
11 Nations. They are not paid either. The rapporteurs work free of charge.
12 That gives status to the report. The rapporteur is not under anyone®s
13 orders.
14 1 do not know if this report was produced by the United Nations,
15 as you say. It says the "Secretary-General," but perhaps the
16 Secretary-General is saying: Here is the report that my experts have
17 submitted. Ambassadors of Member States decide whether you agree or not
18 with this report. 1 don"t like to say '"the report of the United
19 Nations."™ 1 would prefer to say 'the report prepared by the experts of
20 the United Nations"™ because that 1 think is more accurate.
21 Q.- Thank you. And to finish off I would like to address one final
22 point, very specific and very definitive. The murder of the ICRC staff
23 in April 2001. You stated yesterday, | believe, that according to you
24 there was no doubt that these murders were committed by -- by Hemas. |
25 don®"t have the transcript in front of me but I think that was roughly
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what you said.
A Yes.
Q- 1 would like to direct your attention to the United Nations

chronology that you®"ve already looked at. If you look at the 26th of

April, 2001 --
A. Yes.
Q.- -— 1 would like to submit to you another document, if I may.
MR. BIJU-DUVAL (interpretation): |1 will distribute a copy of it

to all of the participants and parties as well as to the Chamber, with
your leave.

PRESIDING JUDGE FULFORD: Yes, again, notice has been given of
this. Yes, it can be distributed. Thank you very much.

(Trial Chamber and Court Officer confer)

MR. BIJU-DUVAL (interpretation):

Q.- Just a couple of words of introduction to this second document.
It is an extract from a publication called:

"Great Lakes Region, the Yearbook 2001 to 2002" from the
publication of the Centre de la region des Grand Lacs from the University
of Antwerp in Belgium. So that everybody can understand what it is
about, 1 should state that I have given you the first pages of the
publication so that you can see where the work is from and you can see
the quality and the identity of its authors. Perhaps, Witness, you
already know of this document from the Antwerp university.

A. No, no, 1 don"t.

Q- If you would turn to the contents page, on the fifth page you
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have the name of the authors. |If you look quickly through the list do
you know any of these authors?

Al Yes. 1 know and I"m actually friendly with Professor Rene
Lemarchand. No others.

Q.- Can you confirm to us whether Rene Lemarchand -- his credentials
as a specialist in the African Great Lakes region?

A. Yes, absolutely. He"s written many works on the Great Lakes
region in Africa.

Q- Thank you.

A. He is a professor at the university in Gainesville in the north
of the state of Florida in the United States of America.

Q.- Thank you. Since we"re looking at this document can | draw your
attention to the second-to-last page, please. Can you see this is a
time-line, a chronology for the years 2001/2002 and you can see the date
of the 26th of April at the bottom of the page on the right-hand column.

A Yes.

Q.- This is the column dealing with Congo; isn"t that right?

THE INTERPRETER: Witness nods.

MR. BI1JU-DUVAL:

Q.- (Interpretation) 1 shall read the extract to you.

"26-4. Assassination of six members of the International
Committee of the Red Cross, ICRC, in lturi (Congo) four Congolese and two
foreigners by Lendu combatants.™

I1"m not going to ask you a question straight away. 1 would

suggest that first we look at the other document, the chronology from the
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United Nations dated 26th of April, 2001, dealing with the same murders.
I will just quote the last sentence:

(In English) "The Hema militias are alleged to have executed the
killing."

(Interpretation) So the question that 1 would like to ask you
jJjust to Finish off is the following: 1Is it correct that in reality there
is major uncertainty surrounding the ethnic origins of the murderers?

A. What is the question?
Q- My question is: Can we agree that there is, even to this date, a
great deal of uncertainty or even complete lack of information on the

identity or the ethnicities of the perpetrators of those murders of the

ICRC staff?
A Dear counsel, this is an issue which I"m sure you will understand
upset me personally very deeply. | was there in March in Bunia. |

interviewed ICRC staff at the United Nations -- United Nations staff from
associations, and 1 wrote my report. You are saying that this date
concerns the 26th -- 27th of March. And on that date, that is the date
on which the final drafting was finished of my report. Later you have to
bear in mind the time taken for publication.

A few days after the publication, this incident of the murder of
the six ICRC staff occurred. This was a fact that affected me
immediately because in the United Nations, | would even go so far as to
say in Bunia, although I cannot confirm this, that they phoned me to tell
me the following occurred, And everybody here believes that this murder

is a consequence of your report. We are not criticising your report. We
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1 understand that the rapporteur has a duty to tell the truth, but we are

2 informing you that we believe that this was a consequence.

3 So you will understand how badly 1 slept for the next few days,

4 if I slept at all. And this issue started to concern me greatly and I

5 started to discuss this with the High Commissioner in Geneva and in Congo
6 so that there would be an investigation into it. And they told me that

7 United Nations in Bunia is conducting an investigation into this.

8 Finally, they phoned me to tell me that an investigation had been
9 conducted, that the number of falsities, falsehoods being bandied about
10 by the Ugandans in the region and members of the Hema community did not
11 coincide in the slightest with what we saw in the Ffield when we were

12 there where we -- where the vehicle containing the six members of the

13 ICRC was stationed. And they added the following: The interviews that
14 we carried out with authorities or of the Hema or Bahema ethnicities gave
15 us responses that were of great concern because they felt we protecting
16 the Lendu. The humanitarian workers need to understand that it will --
17 this will always be the case. If you don"t change your attitude you"re
18 going to have to understand the hard way. That"s what was contained in
19 the letter 1 sent.

20 So 1 would suggest to the Court that they request from the MONUC
21 headquarters or from the Kinshasa Office of the High Commissioner for

22 Human Rights, or in Bunia, if there is one, 1 would suggest that you

23 request copies of the report that I know was conducted. There is a

24 report which arrived indirectly at the conclusion that there was indirect
25 involvement by the Hema or Bahema because of the contradictions that the

Case No. ICC-01/04-01/06 Thursday, 18 June 2009



ICC-01/04-01/06-T-194-ENG ET WT 18-06-2009 76/86 NB T

Witness: Witness DRC-CHM-WWWW-0002 (Resumed) (Open Session) Page 76
Questioned by Mr. Biju-Duval

1 UN staff in the field were able to witness and because of the attitudes

2 of aggressiveness on the part of Hema authorities to the humanitarian

3 workers operating in the area.

4 For my own peace of mind, relative peace of mind, they all said

5 to me, Mr. Garreton, please, we understand that you did your work

6 professionally but United Nations will have to look at the system it has
7 to ensure that rapporteurs can say the whole truth but without

8 endangering the communities that provide them with information. That is
9 what 1 can tell you about that incident. 1 know that the investigation
10 was concluded.

11 You know that one of the major conflicts that arose in those

12 problems with the UN and the issue of not sharing information brought

13 them to the brink of being closed. When I came to offer my statement

14 here, the Court here told me, Mr. Garreton, if you come here as a witness
15 you need authorisation from the United Nations even though you are not

16 currently working for the United Nations because if certain information
17 arising from your time working with the United Nations is going to be put
18 into a statement, you need authorisation from the UN. 1 asked for

19 permission to participate and they responded that 1 cannot reveal reports
20 that 1 had come across as an official of the United Nations, which is why
21 I would request that you as the Court request those reports. Because I™m
22 able to offer you information just by way of my own comments about the

23 reports but 1 can"t provide the reports themselves, so I think it would
24 be good for the Courts to have access to those reports.

25 Q- Thank you, Witness. One more detail just to leave everything
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crystal clear. At one point in your testimony you mentioned decisively
that at the period of the events you®ve just described Mr. Thomas Lubanga
was a sub-lieutenant.

A No, maybe 1 said "sub-lieutenant,"” but when 1 looked through the
reports 1 found that -- found that but maybe 1 didn"t say "sous
lieutenant” -- "sous lieutenant” in French, but I know that he was
interviewed in that investigation conducted by the UN in Bunia.

Q- So you cannot actually state for sure whether he was a
sub-lieutenant at that particular time or not?

A No.

MR. BIJU-DUVAL (interpretation): | have no further questions,
your Honour .

PRESIDING JUDGE FULFORD: Thank you very much indeed,

Mr. Biju-Duval.

Even in the days of our rather diminishing planet, Mr. Garreton,
Santiago is still a very long way away. We are very grateful to you for
having travelled to The Hague to give your assistance to us. It was our
belief that you have unique experience given your role as Special
Rapporteur, and indeed your evidence will contribute importantly to our
assessment of the entire material in this case in our overall search for
the truth. You, therefore, leave this Court now with our profound thanks
for your contribution over the last two days. However, I"m afraid that
I1"m going to seek falsely to imprison you a little bit longer because you
have very kindly undertaken to set out any small corrections to your

report and to review the transcripts, the last of which will be given to
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1 you in the very near future, to ensure that names and places have

2 correctly been entered. |If you are able to assist us with that final

3 task, you will leave with some additional thanks as a result of that.

4 Thank you very much indeed, sir. You“re now free to go with the
5 usher.

6 THE WITNESS (interpretation): Thank you, your Honour. And for

7 me, for my part, being able to assist in a court of this standing, it"s

8 very important. |1 was able to assist with the Rome meeting where Mary

9 Robinson was present with the adoption of the Rome Statute. 1 had to

10 battle with the authority of my government so that finally this - well,
11 what can 1 say? -- there was a lot of opposition from the Pinochet regime
12 which was against ratification. So I"m delighted to have been able to

13 assist with this. Thank you.

14 (The witness withdrew)

15 (Trial Chamber and Court Officer confer)

16 COURT OFFICER (interpretation): The documents that were

17 presented by Defence today, the first one had the number

18 DRC-0TP-0074-0422 will be given the number EVD -- EVD-D --

19 PRESIDING JUDGE FULFORD: Mr. Biju-Duval.

20 MR. BIJU-DUVAL (interpretation): Simply MFI will be enough. The
21 Defence does not want this document to be added as evidence in this case.
22 It used this document in its cross-questioning and that"s all the Defence
23 intends to do with this document.

24 PRESIDING JUDGE FULFORD: Mr. Biju-Duval, please correct me if

25 I"m wrong, but 1 think where documents have been introduced, they®ve been
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1 cross-examined on, and answers have been given in relation to them, that
2 we have been introducing them as evidence but their evidential

3 significance is limited to the passages that have been referred to during
4 the course of questioning. So to that extent they become part of the

5 evidence in the case but not more generally. And 1 will be told if my

6 memory is in error in relation to this.

7 Am I right, Ms. Samson, or am | wrong? Quite happy to be

8 corrected if I"ve misunderstood my own direction.

9 MS. SAMSON: Your Honour, my recollection, at least insofar as it
10 related to Mr. Prunier, is that indeed the Defence request had been to

11 assign MFI numbers to their documents, which I believe took place, and in
12 relation to a document that | had used in re-examination, the EVD number
13 was assigned to it but only for the paragraph that I had actually

14 introduced.

15 PRESIDING JUDGE FULFORD: 1 think we ought to dispose of this.

16 It seems to me from the perspective now that the material that"s been

17 referred to has become part of the evidence in the case in the sense that
18 it has formed a basis of questioning and it"s produced an answer and so
19 counsel, I would have thought, are entitled to refer to the passage iIn

20 the context of the answer that has been given by the witness when it was
21 put to him or her. |1 don"t know what your thoughts are, Ms. Samson.

22 You"re entitled to disagree, if you wish.

23 MS. SAMSON: Indeed, your Honour, the position that the

24 Prosecution had taken at the time was that if the document were

25 introduced by way of cross-examination that it should ultimately be in
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1 evidence. It just did not appear to be the practice that was adopted at
2 the time. And it is certainly true, however, that the testimony insofar
3 as the question was put to the witness in full by Maitre Biju-Duval and
4 the answer given by the witness is captured in the record. Nonetheless,
5 the Prosecution®s position certainly remains that an evidence number is
6 preferable for any document that"s been shown to a witness and

7 meaningfully commented upon. 1 would, though, have to check. My memory
8 is that an MFI number was assignhed to the documents used in

9 cross-examination.

10 PRESIDING JUDGE FULFORD: That"s very helpful.

11 Any preferences on this, Mr. Biju-Duval?

12 MR. BIJU-DUVAL (interpretation): Defence can"t see any problem
13 in excerpts from documents quoted and used in cross-questioning should be
14 included in the dossier with respect to the documents we"ve been talking
15 about.

16 PRESIDING JUDGE FULFORD: Let"s then proceed on that basis, but
17 could counsel reflect on this overnight and just ensure that there are
18 going to be no difficulties hereafter in the sense of documents that only
19 have that very limited evidential value having been given an EVD number
20 and thereby or thereafter by mistake being seen as having an evidential
21 significance that they do not possess. So | think that may be an area
22 that"s worth thinking about. But for the time being, EVD numbers,

23 please, but anyone has the liberty to apply in due course if this is

24 varied.

25 Before we do that, Mr. Biju-Duval?
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1 MR. BIJU-DUVAL (interpretation): Yes, your Honour, 1 apologise.
2 I was wondering whether the time had come to explain to us how the expert
3 group®s report could be included, as it was used by my colleague.

4 PRESIDING JUDGE FULFORD: Is this a reference to Mr. Diakiese"s

5 documents? Good. Right.

6 What are the submissions in relation to this? What is your

7 contention, Mr. Biju-Duval, in relation to Mr. Diakiese"s documents?

8 MR. BIJU-DUVAL (interpretation): First of all, your Honour, I

9 understood during the lunch break that in all likelihood a confusion has
10 arisen, a significant one, in fact a misunderstanding linked maybe to

11 translation problems with respect to the Defence"s stance. The Defence"s
12 initial stance was that it rejected the conclusion of the expert group”s
13 report, not only the entire document but also the excerpt consisting of
14 five or six paragraphs quoted by my colleague Diakiese. So I wanted

15 first of all to clear up this confusion that could have occurred in some
16 parties”™ minds as to the Defence"s stance. 1"m at the Chamber"s disposal
17 to explain the reasons behind this objection.

18 PRESIDING JUDGE FULFORD: 1 think it would be useful to hear

19 them, Mr. Biju-Duval.
20 MR. BIJU-DUVAL (interpretation): Well, 1 will focus on the issue
21 of whether the excerpt should be accepted. 1"m referring to the excerpt
22 read in silence by the witness, paragraphs 118 to 123 of the expert
23 group®™s report. In our opinion, these paragraphs cannot be accepted as
24 evidence for legal reasons that have been drawn upon by various rulings
25 handed down by the Court for war crimes in Yugoslavia. If the Chamber
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1 requests us to do so I can submit such rulings. The ground behind our

2 objection is that this report covers a lot of events but does not specify
3 its sources and therefore is not reliable enough. 1 believe it"s useless
4 to continue verbally in terms of the developing the legal arguments

5 behind this objection. This objection is based on several rulings handed
6 down by the former Court for Yugoslavia that set out this stance. When

7 you do not know what the sources are, you do not know how the information
8 was gathered, a report is not reliable enough and cannot be accepted as

9 evidence.

10 Therefore, 1"d like to add that the expert himself pointed out

11 that the concerns dealt with in this report were beyond the scope of his
12 remit, and in his own report, Mr. Garreton had merely recorded some

13 general viewpoints. Accordingly, we believe that the expert"s testimony
14 yesterday and today, the statements yesterday and today, are not

15 sufficient to grant to this excerpt from the report the status of rely --
16 of high enough reliability. And this is the reason why the Defence today
17 objects to including this excerpt as evidence with one exception,

18 however .

19 The expert specifically took sides with respect to the issue as
20 to whether Uganda was providing weapons to both communities.

21 Mr. Garreton said no, as far as | knew this was not the case. For as far
22 as 1 knew, only the Hema were receiving weapons. So there is a

23 contradiction between the two reports, but the expert gave a specific

24 assertion on this point. Therefore, | can understand that these two

25 reports could be used. Otherwise, 1 do not believe this is possible.
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1 These paragraphs cover specific numerous events well beyond the expert®s
2 expertise, but the information provided here comes without any sources

3 being specified and the expert did not tell us what they were during his
4 testimony.

5 So from a legal point of view I do not believe it is possible

6 that the information in this report is reliable enough and therefore the
7 report cannot be accepted as evidence. To sum up, as for the legal

8 reasons underpinning my argument, I will simply refer to the rulings

9 handed down by international courts in the past.

10 PRESIDING JUDGE FULFORD: Thank you very much indeed,

11 Mr. Biju-Duval.

12 Mr. Diakiese, | think it"s fair to observe that - I"m afraid I™m
13 having to take this from the English transcript, it"s page 31, line 18 -
14 after you had quoted from the relevant paragraphs from the report, the
15 answer of the witness was simply to say, In general terms, | agree with
16 what is stated in those paragraphs. And he then went on to provide a

17 particular clarification in relation to the role occupied by the Hema

18 community.

19 In light of the fact that at best it seems that he only gave, as
20 it were, a general and broad agreement with those paragraphs that you

21 read out, wouldn"t it be preferable if you are seeking to introduce this
22 report in part or in its entirety, that that should be done by way of an
23 application for it to be received as a document from the bar table so

24 that we can look at the overall admissibility position of this document
25 rather than seeking to introduce it by way of some selected quotations
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1 put to the witness which were only met by the most general agreement to

2 those particular paragraphs. So that"s the suggestion | make for your

3 response.

4 MR. DIAKIESE (interpretation): Your Honour, we believe your

5 suggestion is perfectly reasonable and we could make a more detailed

6 request to justify the legal reasons according to which we believe that

7 this document can be added as evidence.

8 PRESIDING JUDGE FULFORD: Right. 1"ve made a suggestion, let me
9 now consult with my colleagues to see whether this, in fact, reflects the
10 view of the Bench or whether in fact 1"ve gone off on a frolic of my own.
11 (Trial Chamber confers)

12 PRESIDING JUDGE FULFORD: Thank you very much, Mr. Diakiese.

13 That"s then what we"l1l do with this document. Obviously the questions

14 that you put stand. You quoted those paragraphs and obviously the

15 evidence is the response of the witness to the questions that you put to
16 him and we"ll be able to assess those. So that, as it were, remains part
17 of the evidential material in the case. In due course, if you wish, you
18 are wholly free to make an application for all or part of this report to
19 be introduced as a bar table document. And | add by way of parenthesis
20 that 1 hope that very, very soon you"ll have our decision on that and I™m
21 sorry it"s been delayed.

22 Now, Mr. Biju-Duval, that leaves, | think, document 0006. What"s
23 your final position?

24 MR. BIJU-DUVAL (interpretation): The Defence accepts that this
25 document should be admitted as part of the expert"s testimony.
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1 PRESIDING JUDGE FULFORD: Are there any contrary views to that?
2 No.

3 (Trial Chamber confers)

4 PRESIDING JUDGE FULFORD: EVD number, then, please, for -- oh,

5 no, we"ve already given it an EVD number so it retains its EVD number.

6 Thank you very much.

7 (Trial Chamber and Court Officer confer)

8 COURT OFFICER (interpretation): For the excerpts of the

9 documents presented by Defence today, so excerpt from the first document,
10 will have the following number: EVD-D01-00036. And excerpts from the
11 second document will have the following number: EVD-D01-00037. Thank
12 you.

13 PRESIDING JUDGE FULFORD: Now, before we move on, are there any
14 other issues arising out of the evidence of Mr. Garreton that need to be
15 resolved?

16 Ms. Samson.

17 MS. SAMSON: Just one final clarification. 1 think it"s been

18 dealt with. The earlier report of Mr. Garreton from February 2001, just
19 to be clear if the -- | don"t recall if it was decided whether the

20 Chamber wished to have that also presented by way of an EVD number or if
21 we had decided not to integrate that report into the evidence and focus
22 only on the second report. 1 recall that that was the suggestion of the
23 witness.

24 PRESIDING JUDGE FULFORD: A moment.

25 (Trial Chamber confers)
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1 PRESIDING JUDGE FULFORD: 1"m being slightly rough and ready on
2 this, Ms. Samson. | think the Ffirst report hasn"t really featured in

3 evidence. Mr. Garreton didn"t seem to be particularly enthusiastic in

4 relation to its relevance in relation to the matters that we"re

5 considering, it hasn"t been referred to in any detail, if at all, 1 think
6 that will not be incorporated amongst the bodies of materials in this

7 case. Thank you very much indeed.

8 Right. Witness 89. Can I inquire, please, as to what the

9 procedure is going to be adopted to enable this witness to take the

10 solemn undertaking?

11 (Trial Chamber and Court Officer confer)

12 PRESIDING JUDGE FULFORD: We®"ll go into closed session so that
13 Witness 89 -- Mr. Biju-Duval.

14 MR. BIJU-DUVAL (interpretation): Yes, | apologise, your Honour.
15 Maitre Catherine Mabille and Maitre Desalliers have been held up by the
16 exceptional procedure with regard to Witness 15. Maitre Mabille will be
17 conducting the cross-examination of Witness 89. Could we have a

18 five-minute break just long enough to go and inform her so that she can
19 come into the Chamber. It will take only five minutes.

20 PRESIDING JUDGE FULFORD: You can go track down Maitre Mabille,
21 Mr. Biju-Duval. Yes, we"ll rise. We"ll say at the moment quarter past
22 4.00 but if you need -- no, we"ll say 20 past 4.00 to give you 10 minutes
23 to do so. 20 past 4.00. Good. We"ll rise. Thank you very much.

24 COURT USHER: All rise.

25 The hearing ends at 4.09 p.m.
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