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 1             International Criminal Court 

 2             Pre-Trial Chamber III 

 3             Situation in the Central African Rep ublic – case ICC-01/05-01/08 

 4             Confirmation of Charges Hearing - Op en Session 

 5             Wednesday, 14 January 2009 

 6             The hearing starts at 9.30 a.m. 

 7             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 8     in session. 

 9             JUDGE TRENDAFILOVA:  Please be seate d.  Good morning, everyone. 

10             Security officer, could you please i nvite Mr. Bemba into the 

11     courtroom. 

12             (The suspect entered court) 

13             JUDGE TRENDAFILOVA:  Good morning, M r. Bemba.  On behalf of my 

14     colleagues, I welcome you to our session tod ay. 

15             I welcome everybody. 

16             Court Officer, would you be so kind to call the case, please. 

17             COURT OFFICER:  Situation in the Cen tral African Republic, case 

18     the Prosecutor against Jean-Pierre Bemba Gom bo, ICC-01/05-01/08. 

19             JUDGE TRENDAFILOVA:  Now, is there s ome -- Ms. Douzima, you would 

20     like to take the floor, please? 

21             MS. DOUZIMA-LAWSON (interpretation):   Thank you, your Honour.  I 

22     wish to point out that we, the Legal Represe ntatives of Victims, do not 

23     have sufficient conditions in which to work.   Let me give you an example. 

24     We do not have access to the transcript of t hese hearings for the simple 

25     reason that our computers are not working.  In addition, most of the 
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 1     documents which are being provided to us are  in English.  We would like 

 2     to point out that in these circumstances, we  are not in a position to 

 3     carry out our remit as we should. 

 4             JUDGE TRENDAFILOVA:  Thank you, Ms. Douzima.  I can see that 

 5     Ms. Massidda expresses the same concerns lik e -- supporting with gestures 

 6     Ms. Douzima's concerns. 

 7             MS. MASSIDDA:  Thank you, Madam Pres ident.  Of course the office 

 8     has not the same problems.  We just moved fr om the other building.  We 

 9     succeeded in being connected and in being ab le to print yesterday, so for 

10     us the issue is now solved.  But for my lear ned colleague, they don't 

11     even have a printer in their office.  So wha t the office is doing at this 

12     moment is to print for them the transcripts and some documents that they 

13     need, but of course we are at the hearing th e entire day.  It's a little 

14     bit difficult to coordinate, plus they have maybe different interests 

15     from the interests of the legal representati ve of the office, and 

16     therefore they need to access the documents in order to verify which 

17     documents can be useful for securing the int erests of their clients. 

18             JUDGE TRENDAFILOVA:  Thank you, Ms. Massidda.  I'm going to 

19     address -- just a moment, Mr. Khan.  Would y ou wait for a while. 

20             I'm going to -- to address this matt er to the Registrar, because 

21     they are in charge of dealing with matters l ike this, but I would still 

22     like to point out that the Office of Public Counsel for Victims is here 

23     to support the Legal Representatives of Vict ims, and you have been 

24     assigned to participate in this hearing in y our personal capacity as 

25     legal representative.  At the same time, you  have the dual status of head 
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 1     this unit of the Registry.  So I think that what you're doing is within 

 2     your duties as head of this unit, and I very  much commend the support 

 3     that you're entitled to offer to Ms. Douzima  as legal representative of 

 4     34 victims. 

 5             MS. MASSIDDA:  If I may, Madam Presi dent, of course the office is 

 6     also supporting the legal representative.  I  have, in any case, to stress 

 7     that in accordance with the Regulations of t he Court, the office has a 

 8     substantive role in assisting the legal repr esentatives, and the office 

 9     is not the section in -- within the court in  charge of any administrative 

10     matters related to the participation of the external legal 

11     representative.  That's the issue.  That's t he reason why we can help 

12     only to a certain extent in relation to all the substantive issues, and 

13     that's what we are doing at present.  Thank you. 

14             JUDGE TRENDAFILOVA:  I think that th e point that you made is 

15     right.  This is Regulation 81(4).  Still, th is issue will be addressed to 

16     the Registrar.  However, you have to be flex ible still in supporting 

17     Ms. Douzima who, no doubt, needs this additi onal support. 

18             Yes, Mr. Khan. 

19             MR. KHAN:  Good morning, Madam Presi dent, your Honours.  With the 

20     Court's leave on behalf of Mr. Bemba, we wou ld respectfully support the 

21     intervention by Ms. Douzima-Lawson.  Mr. Bem ba wishes the victims to 

22     properly and fully participate in these proc eedings so that they can get 

23     to the truth of this matter, and wherever th e bottleneck lies, we would 

24     ask that the Registry do whatever is needed to ensure that the victims' 

25     representatives are given the most basic of resources like a printer. 
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 1     I'm assured that Ms. Massidda is doing whate ver she can do, but as was 

 2     quite properly delineated, some responsibili ties clearly are not within 

 3     her section.  They are -- they lie elsewhere  and, your Honours, I think 

 4     your intervention in relation to that where the power lies would probably 

 5     move matters along quite significantly. 

 6             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  Of course this is our 

 7     duty and my duty as a Presiding Judge as wel l. 

 8             I welcome the approach of Mr. Bemba,  your client, to this issue, 

 9     and you can understand that the Chamber is u tmost responsible to make 

10     everyone feel comfortable and make the best efforts and contribution to 

11     this hearing.  So thank you very much. 

12             Now, the Prosecutor, do you have som eone new in your team? 

13     Ms. Kneuer. 

14             MS. KNEUER:  Good morning, Madam Pre sident, your Honours. 

15             JUDGE TRENDAFILOVA:  Good morning. 

16             MS. KNEUER:  We have two new faces t oday in the team of the 

17     Office of the Prosecutor.  It is Mr. Thomas Bifwoli, and 

18     Ms. Elsa Papageorgiou.  Thank you, your Hono urs. 

19             JUDGE TRENDAFILOVA:  Thank you.  The  Defence.  Mr. Lawson -- 

20     Ms. Lawson [sic] is not here.  With regard t o the Chamber everyone who is 

21     the same so I have nothing to add. 

22             Now, before we proceed with our agen da of today, I would like to 

23     say that we have advanced our schedule quite  well, and today we shall 

24     listen to the rest of the Prosecution's pres entation on war crimes. 

25     Thereafter, the Defence will respond, make a nalysis of the Prosecutor's 
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 1     case and present, if they would like to do s o, their own evidence. 

 2             Before going into today's business, I would like to ask the 

 3     Defence whether they have submitted to the p articipants their 

 4     presentation of yesterday on crimes against humanity.  I'm posing this 

 5     question because the Chamber has not receive d their presentation. 

 6             Maybe you have some difficulties, bu t still everyone is looking 

 7     forward to receive any -- anything that will  be useful for the hearing. 

 8             My second and, actually, last point is related to the 

 9     presentation and analysis of the evidence by  the parties. 

10             I reiterate again that the parties h ave to respect the ruling of 

11     the Bench as to the way the parties must pre sent their evidence.  The 

12     EVD number, the last four digits.  The parti es should indicate the source 

13     and author when applicable, and when referri ng to specific passages to 

14     also provide the Court with the relevant pag e or paragraph numbers.  This 

15     is beneficial for the Bench.  This is benefi cial for everyone who is here 

16     in the courtroom. 

17             As to the analysis of the evidence, I turn to the Defence with 

18     deep concerns about the possibility of witne sses being identified as a 

19     result of some information about the witness es which might be revealed in 

20     the public domain.  We either have to switch  into a closed session and 

21     thus disregard the principle of publicity, s omething that this Chamber 

22     wouldn't like to do, and I underline this, o r to place some people at 

23     risk and thus violate our responsibility to take protective measures and 

24     to be concerned about the issue. 

25             I still consider that it is possible  to solve the matter, to sort 
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 1     it out by a very attentive and cautious appr oach when the Defence is 

 2     presenting its evidence and much more when i t is analysing the evidence 

 3     presented by the Prosecutor. 

 4             I strongly hope that we shall manage  to stay in public session 

 5     unless it appears absolutely necessary to ab andon the publicity of 

 6     proceedings.  I find it still possible to ma nage with some real efforts 

 7     by the Defence. 

 8             Now, without further ado we shall pr oceed with the parties' 

 9     presentation on war crimes charges.  The tea m of the Prosecutor started 

10     yesterday with its presentation and will fin alise -- Ms. Massidda, would 

11     you not interrupt me standing up. 

12             MS. MASSIDDA:  Sorry. 

13             JUDGE TRENDAFILOVA:  The team of the  Prosecutor, I repeat, 

14     started yesterday with its presentation and will finalise the 

15     presentation this morning. 

16             You have floor, Ms. Kneuer, and I --  

17             MS. MASSIDDA:  My apologies, your Ho nour, to interrupt you. 

18     Apparently the legal representative, the oth er team, cannot log in.  So 

19     they are still have problem in accessing the  LiveNote. 

20             JUDGE TRENDAFILOVA:  I understand.  Court Officer, would you be 

21     so kind -- 

22             MS. MASSIDDA:  Thank you. 

23             JUDGE TRENDAFILOVA:  -- to sort this  problem out. 

24             MS. MASSIDDA:  Thank you very much, your Honours. 

25             JUDGE TRENDAFILOVA:  I think that fo r the proper participation of 
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 1     the legal representative for victims we have  to wait a little bit till 

 2     the matter is sorted out. 

 3             Is everything fine with you?  Yes.  Okay. 

 4             Ms. Kneuer, your team has the floor.  

 5             MS. KNEUER:  Madam President, your H onours, in view of the 

 6     Chamber's desire for an expeditious proceedi ng, the Prosecution 

 7     respectfully requests that your Honours inco rporate by reference the 

 8     Prosecution's earlier submission concerning rape, torture, and murder 

 9     into the current submissions about war crime s.  Though delivered during 

10     the session concerning crimes against humani ty, the Prosecution addressed 

11     in its previous submissions how the evidence  supports the charges of 

12     rape, torture, and murder as both a crime ag ainst humanity and as a war 

13     crime.  To prevent making redundant submissi ons we thus respectfully 

14     request you incorporate the previous submiss ions herein. 

15             With your leave I would like to addr ess very briefly some 

16     logistics.  The presentation for the Office of the Prosecutor with 

17     respect to outrages will be submitted by my colleague Mr. Bifwoli today, 

18     and the presentation on pillaging by my coll eague Ms. Papageorgiou in 

19     French.  Both of them will need approximatel y 25 minutes and they will 

20     both use Flash presentations. 

21             Further, the Prosecution would like to reiterate that the 

22     Flash presentations are suppose to support t he oral submissions and are 

23     not evidence as such themselves.  We tried t o manage during the last days 

24     to provide to the Defence as well as to our colleagues from the legal 

25     representatives DVDs with the Flash presenta tions that were already 
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 1     submitted in court.  Also, we tried -- we ma naged to hand over a number 

 2     of translations in electronic format and yes terday also in hard copies. 

 3     We will continue to translate the more longe r extensive Flash 

 4     presentations for our colleagues.  We also d etected yesterday a 

 5     misspelling which will be explained during d ifferent presentation, 

 6     otherwise it would be too abstract to unders tand for the participants. 

 7     Last, we also shared with our learned collea gues for the Defence and the 

 8     OPCV and the legal representatives from the external a list of all EVD 

 9     numbers to facilitate today's proceedings.  It is the Prosecution's 

10     understanding that upon request we will subm it the EVD numbers and ERN 

11     numbers, and with your leave we would contin ue then with the 

12     presentations themselves.  Thank you, Your H onours. 

13             JUDGE TRENDAFILOVA:  Thank you very much, Ms. Kneuer.  The 

14     Chamber appreciates your approach refraining  from repetitive 

15     presentations, so now we have outrages upon personal dignity, Count 5, 

16     and Count 8, pillaging.  So the floor is aga in over to you. 

17             MR. BIFWOLI:  Madam President, your Honours, I will now summarise 

18     a selection of the Prosecution's core eviden ce for the crime of outrages 

19     upon personal dignity as perpetrated by the MLC soldiers while in the 

20     Central African Republic, between the 26th O ctober 2002 to the 

21     15th of March 2003. 

22             In my presentation, your Honours, I will refer you to a chart. 

23     This chart contains the witness codes on the  horizontal access and 

24     elements of the crime on the vertical axis.  I will present my evidence 

25     in accordance with the elements.  Once I am done with a particular 
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 1     element, corresponding boxes will appear che cked in the chart. 

 2             Your Honours, the crime of outrages upon personal dignity has 

 3     three elements, and I adopt the submissions by my previous presenter, 

 4     Barbel Carl on the contextual elements of Ar ticle 8.  Your Honours, the 

 5     elements are the perpetrator humiliated, deg raded, or otherwise violated 

 6     the dignity of one or more persons; the seve rity of the humiliation, 

 7     degradation or other violation was of such d egree as to be generally 

 8     recognised as an outrage upon personal digni ty; and three, such person or 

 9     persons who are either hors de combat or wer e civilians, medical 

10     personnel or religious personnel taking no a ctive part in the 

11     hostilities. 

12             Your Honours, the Prosecution's evid ence establishes each of 

13     these three elements as the same evidence fo rms the basis for the first 

14     two elements.  To avoid repetition I will di scuss the first two elements 

15     together. 

16             Your Honours, from the outset the Pr osecution submits that any 

17     act of rape is humiliating, degrading and a violation of a person's 

18     dignity.  Therefore, any act of rape constit utes an outrage upon personal 

19     dignity.  However, your Honours, the two off ences of rape and outrages 

20     upon personal dignity are not the same.  The  material elements for each 

21     are different.  In the present case, both cr imes, as well as others, were 

22     committed by the MLC troops while in the Cen tral African Republic. 

23             Your Honours, first the Prosecution' s evidence shows that MLC 

24     combatants humiliated, degraded, or otherwis e violated the dignity of 

25     civilians in the Central African Republic.  As the previous presenter, 
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 1     Petra, has recounted the statements of the w itnesses concerning their 

 2     rapes, I will not go into detail about their  statements here but 

 3     summarise what the evidence shows based on t hose statements. 

 4             First, your Honours, MLC soldiers hu miliated, degraded, and 

 5     violated the dignity of the Central African Republic civilians by 

 6     gang-raping them.  Witnesses 22, 23, 29, and  80 were all gang-raped by 

 7     three MLC soldiers each, while Witness 81 an d the daughter of Witness 42 

 8     were each gang-raped by four MLC soldiers ea ch.  Witness 68 was raped by 

 9     two MLC soldiers, while the several dozen vi ctims that Witness 47 

10     observed were all raped by teams of MLC sold iers.  In most cases, the MLC 

11     soldiers raped the victims in turns, one aft er the other.  In some cases 

12     such as that of Witness 68, one MLC soldier forcibly held the witness 

13     down by standing on her arms while other MLC  soldiers raped her in turn. 

14     In other cases such as a dozen victims that Witness 47 observed, the rape 

15     victims were forced to perform fellatio at t he same time they were being 

16     raped. 

17             In addition, your Honours, the MLC s oldiers also humiliated, 

18     degraded, and violated the dignity of Centra l African Republic civilians 

19     by raping them at gunpoint.  All witnesses d escribe MLC soldiers either 

20     having guns near them as they raped them or pointing guns at them during 

21     the rapes. 

22             Witness 68, for instance, describes how she feared that the MLC 

23     soldiers would kill her because they were ar med.  Witness 23, on the 

24     other hand, describes how the MLC soldiers f ired their guns in his 

25     compound causing his wife to become paralyse d.  She later on died. 
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 1     Witness 22 recalls how she was raped at gunp oint, and she states:  "The 

 2     first one held the gun and maintained it aga inst my throat.  When he 

 3     finished, the gun was still on my throat, bu t he did not remove the gun 

 4     from my throat, and he just left it like thi s." 

 5             Witness 87 describes how each MLC so ldier placed his gun on the 

 6     ground next while raping her, while Witness 81 describes how she was 

 7     beaten with a gun butt before she was raped.   Witness 80, as well, 

 8     describes how the MLC soldiers used their gu ns to intimidate them so that 

 9     they did not resist.  Witness 47 describes h ow one MLC soldier shot at 

10     some women who fell in water, killing one of  them and seriously injuring 

11     two others as the other MLC soldiers raped o ther Central African Republic 

12     women. 

13             Your Honours, in addition to pointin g guns at the witnesses, the 

14     MLC soldiers further humiliated and degraded  their victims by ripping off 

15     the victims' clothes before raping them.  Wi tness 29 states how MLC 

16     soldiers tore off her clothes and then raped  her, as Witness 22 described 

17     how MLC soldiers cut off her clothes with a knife before raping her. 

18             While Witness 68, on the one hand, d escribes how the MLC soldiers 

19     ripped off her clothes and then proceeded to  rape her, Witness 47, on the 

20     other hand, recounts how he observed MLC sol diers publicly and repeatedly 

21     rape eight Central African Republic women af ter forcefully ripping off 

22     their clothes.  In some cases the MLC soldie rs forced their victims to 

23     undress in public as well.  Witness 22 descr ibes how her pregnant aunt 

24     was forced to undress before the other famil y members.  Also, Witness 80 

25     and 81 were both forced to undress in public  before the MLC soldiers 
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 1     proceeded to gang-rape them. 

 2             Your Honours, the rapes by the MLC s oldiers were also 

 3     particularly humiliating and degrading, beca use the MLC soldiers raped 

 4     the Central African Republic civilians in pu blic and in front of their 

 5     families.  Witness 23 and 80, your Honours, who are husband and wife, 

 6     were raped in front of one another and other  family members.  Other 

 7     family members as well were equally raped as  they watched.  When 

 8     Witness 23 spoke out to try to stop them fro m raping his wife, the MLC 

 9     soldiers told him to shut up and that they w ould also sleep with him 

10     through his bottom because he was also a wom an. 

11             Witness 22 was raped in her bedroom in the family house while 

12     other family members knew that she was being  raped.  Witness 81 was raped 

13     in the presence of her brother as her husban d was threatened with sodomy 

14     and then thrown out of the house for attempt ing to resist the MLC 

15     soldiers.  Her husband knew that she was bei ng raped. 

16             Witness 47 recounts how the MLC troo ps raped in public several 

17     Central African Republic women as Witness 68  describes how she was raped 

18     on grass in an open compound. 

19             Your Honours, many witnesses describ e the powerlessness of family 

20     members witnessing their rapes.  This demons trates how humiliating and 

21     degrading these rapes were.  Witness 87, for  instance, states that though 

22     both of her brothers knew that she was being  raped, they could not stop 

23     it because they feared being killed.  Simila rly, Witness 42 watched 

24     helplessly as the MLC soldiers took away his  ten-year-old daughter and 

25     later raped her. 
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 1             Witness 68 states that as MLC soldie rs raped her, she also had 

 2     her helpless sister-in-law screaming as MLC soldiers raped her as well. 

 3     Witness 23, on the other hand, watched helpl essly as his wife and 

 4     children were raped in his compound. 

 5             In addition, Witness 23 watched help lessly as his family was 

 6     forced to cook for and serve the MLC soldier s against their will. 

 7     Witness 23 also watched helplessly as the ML C soldiers forcefully 

 8     occupied his house for one week as he spent the nights in the cold. 

 9     Though Witness 22 was raped in the family ho use, none of her family 

10     members could dare to intervene or stop the MLC soldiers from raping her. 

11             Your Honours, in addition, the sever e brutality with which the 

12     MLC soldiers raped the Central African Repub lic civilians demonstrates 

13     how humiliating and degrading these rapes we re.  Witness 80 states that 

14     as they advanced on her to rape her, the MLC  soldiers threw on the ground 

15     her breast-feeding baby she was holding in h er arms.  When she attempted 

16     to resist, the MLC soldiers slapped her on t he face.  They then proceeded 

17     to rape Witness 80 until she lost her consci ousness. 

18             Witness 81 states that shortly befor e MLC soldiers raped her she 

19     had given birth.  She states that she inform ed the MLC soldiers about 

20     this, but they told her that it was not thei r problem and raped her 

21     anyway until she bled from her vagina.  Simi larly, Witness 42 states that 

22     after MLC soldiers raped his ten-year-old da ughter, he saw blood on her 

23     skirt. 

24             Witness 68, on the other hand, state s, and I quote:  "In fact, 

25     when they were raping me, since it was again st my will I was crying, and 

ICC-01/05-01/08-T-11-ENG ET WT 14-01-2009  13/132  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 14 
 

 

Case No. ICC-01/05-01/08  Wednesday, 14 January 200 9 

 1     I felt very bad.  Even later, I felt very ba d, especially in my vagina." 

 2     In the case of Witness 68, an MLC soldier st ood on her arms as she was 

 3     raped. 

 4             Your Honours, Witness 23 was raped r epeatedly for four hours, 

 5     while Witness 47 recounts how the MLC soldie rs forced their rape victims 

 6     to perform fellatio at the same time. 

 7             Some witnesses provide particularly humiliating and degrading 

 8     details.  For example, Witness 87 states tha t after the rape, and I 

 9     quote:  "Their sperm was running on my leg.  My underwear that they took 

10     off was still on my left leg and was still h anging there." 

11             Your Honours, the lasting impact of these rapes on the 

12     Central African Republic civilians demonstra te that the rapes were 

13     humiliating, degrading, and violated the dig nity of each witness. 

14             Witness 80 says -- 

15             MR. KHAN:  Your Honour, I do apologi se to interrupt.  I've tried 

16     to sit down.  I was hoping my learned friend  perhaps would take on board 

17     your Honour's direction this morning.  Once again testimony is being 

18     referred to without the EVD number.  I would  be grateful that when he's 

19     referring to a particular extract of testimo ny in support of his 

20     proposition that the charges against my clie nt should be confirmed, he 

21     follow your Honour's order and give the EVD number and the ERN number. 

22             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  I think that the 

23     Prosecution's office should follow this requ irement referring to -- to 

24     the EVD number, to digits and all the detail s that are necessary in order 

25     to ease the work of the Defence team and of the victims' legal 
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 1     representatives. 

 2             Go ahead, Mr. Bifwoli, if you have s omething in addition to say. 

 3             MS. KNEUER:  May it please the Court .  Madam President and 

 4     your Honours, as the Prosecution indicated i n its prior filing, the 

 5     understanding was that there is no need to c all-out every single time 

 6     that we refer to a piece of evidence the EVD  and ERN numbers.  It is also 

 7     the understanding of the Prosecution from th e Single Judge's decision 

 8     that only when calling evidence in court, an d I quote from the 

 9     Single Judge's decision, dated 29th of Decem ber of 2008, then the EVD and 

10     the ERN number must be provided.  It was the  understanding of the 

11     Prosecution that this refers to evidence tha t is displayed.  However, not 

12     in -- meant in the sense that we have to ref er or support every sentence, 

13     basically, that we are saying or orally subm itting by the underlying 

14     source. 

15             We are, of course, ready and prepare d to do so.  However, we 

16     would like to stress that this would signifi cantly delay, because it 

17     would need time. 

18             Further, we provided to the Defence a list of all the EVDs and 

19     ERN numbers related to the evidence that we are quoting.  Let me give you 

20     an example.  If my colleague is referring to  Witness 23, then on the list 

21     of evidence that we provided to the Defence this morning shows the exact 

22     EVD and ERN number.  So the Prosecution is r eady to proceed in any way 

23     that the Chamber wishes us to do, whatever i s best to facilitate and 

24     expedite the proceedings. 

25             Thank you, Your Honours. 
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 1             MR. KHAN:  Your Honour, we don't nee d to get into the habit of 

 2     being jack-in-the-boxes and keep popping up to re-litigate the same 

 3     issue.  My learned friend has put matters qu ite squarely.  In my 

 4     respectful submission, whatever the understa nding of the Prosecution may 

 5     be it is wrong.  Your Honours have quite cle arly clarified this morning, 

 6     in my respectful submission, that when the P rosecution are referring to 

 7     evidence in support of a proposition they sh ould give, as a matter of 

 8     courtesy as much as good trial practice and good practice in court, the 

 9     reference to that so we can go to the actual  statement and see if the 

10     proposition is actually supported by the evi dence.  Otherwise, it's very 

11     difficult on the hoof simply to trawl throug h evidence in order to check 

12     that the proposition put forward is accurate . 

13             Your Honour, these are rather constr icted proceedings, and there 

14     are time pressures.  That applies to both si des.  But in my respectful 

15     submission, that in fact enhances the respon sibilities of the parties to 

16     put evidence in a manner that can be easily accessed and dealt with. 

17     But, your Honours, at least from the Defence  perspective, and 

18     your Honours of course are the Judges, that when we refer to the evidence 

19     and various propositions we did try on every  occasion to give the 

20     EVD number and ERN number.  Now of course th at impacted the Defence time, 

21     but we thought it was the least we could do.   And in fact we viewed it 

22     very much as a responsibility so that the Co urt and the Prosecution could 

23     check that our propositions were correct, an d so they could challenge 

24     them if we're not.  And I would ask that the  same courtesy be extended to 

25     us.  Consistent with your order of today and  consistent with my 
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 1     observations yesterday, your Honour, I don't  think this matter need to be 

 2     re-litigated again.  In my submission, your ruling this morning should 

 3     stand, as well as the submission of yesterda y. 

 4             JUDGE TRENDAFILOVA:  I would like to  ask, Mr. Khan, you have been 

 5     provided with the list of witness statements  and with the relevant EVD 

 6     numbers.  Don't you think that this is quite  a good guidance for the 

 7     Defence team when the Prosecutor -- Prosecut or's team is referring to 

 8     some witness by -- by its number that follow ing this list of witness -- 

 9     witnesses that you right away could be assis ted by the referral to the 

10     EVD number? 

11             MR. KHAN:  Well, of course anything we're given is of assistance 

12     but it's simply not sufficient.  As a matter  of practice, and we've got 

13     some experienced Prosecutors on the other si de, in a trial let's give 

14     another example.  It's very common that tran scripts are referred to in 

15     cross-examination by either party.  They put  it to a witness that, "You 

16     said yesterday," and it's very common that t he Court say, "Well, give the 

17     transcript number so that the other party ca n go to the transcript to 

18     verify the context and can verify the propos ition."  And I'm -- in my 

19     respectful submission, this is completely un remarkable.  We're not asking 

20     for anything that is burdensome on the Prose cution.  We're asking that 

21     they should particularise their submission s o that within the very 

22     limited time we have to respond, we can chec k the evidence. 

23     Your Honours, this is the same point I raise d yesterday.  I don't think 

24     it should waste matters today -- waste time today. 

25             JUDGE TRENDAFILOVA:  Yes.  So when w itnesses -- when you're 
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 1     referring to some witnesses, bearing in mind  that you have provided the 

 2     list of the EVD numbers, but -- well, just t o ease the work of the 

 3     Defence team you can refer to the EVD number , although it appears to me 

 4     not to be necessary as far as you have alrea dy the EVD numbers.  Let 

 5     me -- let me finish, Mr. Khan.  But it appea rs to me necessary to refer 

 6     to some paragraph -- paragraphs and pages if  the presentation of the 

 7     members of the Prosecution's team are referr ing to specific pages and 

 8     paragraphs in order to -- to be really assis ting the work of the Defence 

 9     in preparation of their case.  I think that this could be a reasonable 

10     solution of the point that the Defence team is making.  Will it be fine 

11     with you, Ms. Kneuer? 

12             MS. KNEUER:  Madam President, your H onours, the Prosecution is 

13     ready to following your advice.  However, th e Prosecution would like to 

14     bring to your attention that if we proceed l ike that, the time that the 

15     Prosecution will need will be approximately -- be doubled, and looking at 

16     the upcoming presentation for this afternoon  on the mode of liabilities 

17     might be even triple it. 

18             Thank you very much, your Honours. 

19             JUDGE TRENDAFILOVA:  This has always  been the concern of our 

20     Chamber, because we want very strictly to re spect the principle of 

21     expeditiousness of proceedings related to th e reasonable time standard 

22     established in the international humanitaria n field, but at the same time 

23     let us find a balancing approach in order fo r everyone in this courtroom 

24     to be at ease when performing his or her dut ies.  Just go ahead with your 

25     further presentation. 
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 1             MR. BIFWOLI:  Madam President, your Honours, the lasting impact 

 2     of these rapes on the -- on the Central Afri can Republic civilians 

 3     demonstrates that the rapes were humiliating , degrading, and violated the 

 4     dignity of each witness. 

 5             Witness 80 says that after MLC soldi ers raped two of her 

 6     daughters, their husbands abandoned them.  T he witness further states 

 7     that the Central African Republic people do not like them because they 

 8     say they slept with the MLC soldiers.  This is found at EVD-02395, 

 9     ERN 0197. 

10             The witness further states:  "People  are saying that maybe they 

11     have got a sickness.  They do not want to go  out with them, not to be 

12     contaminated."  This is found at EVD-02395 a t ERN 0197. 

13             She also states that after the MLC r apes, many men abandoned 

14     their wives. 

15             It is particularly a stigmatising ex perience for Witness 81.  She 

16     states that no man wants to talk to her beca use, and I quote:  "People 

17     are saying this is one of Banyamulenge's wiv es.  The Banyamulenge slept 

18     with her."  In addition, she cannot conceive  following the MLC rapes. 

19             Witness 22 states that she was so mu ch affected by the MLC 

20     soldiers' rape that she wanted to commit sui cide.  In addition, the 

21     witness now has HIV-AIDS.  Before then, the witness had undergone medical 

22     tests and she was healthy and HIV negative.  Many other witnesses, 

23     including Witness 29, also contracted HIV-AI DS as a result of the MLC 

24     soldier's rapes.  Witness 23 and 80 were inf ected with sexually 

25     transmitted diseases.  This is found at EVD- 02360, ERN 0546, EVD -- 
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 1     ERN 551; EVD-02360, ERN 0552. 

 2             Your Honours, on the second element the Prosecution submits that 

 3     the brutal rapes these witnesses describe de monstrate conduct by MLC 

 4     soldiers that humiliated them, degraded them , and violated their dignity. 

 5     And, your Honours, the severity of the humil iation, degradation or other 

 6     violation these witnesses suffered was of su ch a degree as to be 

 7     generally recognised as an outrage upon pers onal dignity. 

 8             Your Honours, these witnesses descri be being raped not by one or 

 9     two rogue MLC soldiers but by teams of three  or more MLC soldiers. 

10     Several of them describe being ejaculated on  as others describe suffering 

11     these crimes in front of family members and in public.  While many of 

12     them were threatened with guns and feared fo r their lives, some of them 

13     contracted life-threatening diseases while o thers suffered permanent 

14     physical injury. 

15             These factors demonstrate that the M LC soldiers' conduct was of 

16     such a degree that it was an outrage upon th e personal dignity of every 

17     single witness. 

18             Your Honours, on the third element, the Prosecution's evidence 

19     shows that the witnesses were hors de combat  or were civilians, medical 

20     personnel or religious personnel taking no a ctive part in the 

21     hostilities.  Your Honours, these witnesses who were subjected to 

22     humiliating and degrading treatment were inn ocent civilians, not actively 

23     involved in the conflict.  In most cases the y were attacked in their 

24     homes or on the way while fleeing the violen ce. 

25             As Amnesty International summarises,  MLC troops raped girls as 
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 1     young as 8 and women as old as 60 in their h omes or while fleeing combat 

 2     zones or at roadblocks.  They were raped in front of their husbands, 

 3     children, or parents.  Some relatives who at tempted to prevent attacks 

 4     are reported to have been killed and others threatened.  EVD-00045, 

 5     ERN 509. 

 6             Witness 80 supports Amnesty Internat ional's findings.  She states 

 7     that the MLC troops came and the next day th ey were searching houses, 

 8     stealing things and raping women, even mothe rs in front of their 

 9     children.  She further states that they spre ad everywhere in the 

10     neighbourhood and came back repeatedly.  She  saw lootings, rapes of young 

11     girls, things stolen, property destroyed, an d even occupation of people's 

12     homes.  She also notes that many husbands ab andoned their wives because 

13     the MLC troops slept with them.  EVD-02394 a nd 02395, ERNs 0167, 0177, 

14     0195, 0168, 0171, and 0187. 

15             JUDGE TRENDAFILOVA:  Mr. Bifwoli, I would just like to highlight 

16     that as long as in this session you have onc e referred to the EVD number, 

17     you're not going to refer once again to the EVD number if you have this 

18     witness again as your evidence. 

19             MR. BIFWOLI:  Most obliged. 

20             JUDGE TRENDAFILOVA:  It's important that we have the EVD number 

21     once in this session.  Of course if the para graph or the page is 

22     different, you're going to refer just to the  digits and that's all, 

23     because we want to expedite proceedings.  It 's not for the benefit of the 

24     Chamber.  It's for the benefit of everyone h ere, mostly of Mr. Bemba. 

25     Thank you. 
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 1             MR. BIFWOLI:  Thank you, Madam Presi dent. 

 2             Your Honours, what is more, Witness 23 notes that she informed -- 

 3     that he informed MLC soldiers that, and I qu ote:  "Now there are no 

 4     rebels in PK12," but the MLC soldiers nevert heless came to his home and 

 5     raped him and members of his family.  This f ound at ERN 0069. 

 6             Your Honours, none of the Prosecutio n's witnesses were 

 7     combatants.  Witness 80 is a seller who was attacked while she carried 

 8     her infant.  Similarly, Witness 42 was a tea cher at the time of the 

 9     attack.  Witness 68 was a trader; Witness 23 , a village representative; 

10     and Witness 87 was a coffee seller at the ti me.  All Prosecution 

11     witnesses were civilians. 

12             Your Honours, none of these witnesse s were engaged in combat when 

13     they were attacked.  Some of them were attem pting to flee when the MLC 

14     soldiers stopped them and raped them.  This found at ERN 0069, 0165, and 

15     0170. 

16             Your Honours, the Prosecution equall y emphasises that Bemba is 

17     criminally responsible for the crimes of out rages upon personal dignity 

18     irrespective of whether or not the physical perpetrators carried out 

19     these acts with the requisite intent and kno wledge.  The evidence to the 

20     effect shows that the physical perpetrators committed the crimes to 

21     discriminate against, to punish, or to intim idate their victims.  This 

22     evidence corroborates the Prosecution's case  that the acts of outrages 

23     upon personal dignity have not been committe d as opportunistic or 

24     isolated crimes but that they were intended by Bemba to further the 

25     implementation of the common plan between hi m and Patasse.  Therefore, on 
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 1     the basis of that evidence, the Prosecution submits an inference can be 

 2     drawn as to the criminal intent and knowledg e Mr. Bemba regarding the 

 3     crimes of outrages upon personal dignity. 

 4             Madam President, your Honours, the P rosecution therefore submits 

 5     that the evidence as presented to you on thi s count establishes 

 6     substantial grounds to believe that Jean-Pie rre Bemba, through his MLC 

 7     troops, humiliated, degraded, or otherwise v iolated the dignity of the 

 8     Central African Republic civilian population . 

 9             This concludes my presentation for t he Prosecution, and I will 

10     now like to turn the floor to my next collea gue.  Thank you. 

11             JUDGE TRENDAFILOVA:  Thank you, Mr. Bifwoli. 

12             Now, on the last Count 8, pillaging as a war crime, you have the 

13     floor. 

14             MS. PAPAGEORGIOU (interpretation):  Madam President, 

15     your Honours, this presentation deals with C ount 8, pillage as a crime of 

16     war.  In the course of this presentation the  Prosecution will present you 

17     with a selection of evidence that shows that  there are substantial 

18     grounds to believe that between the 26th of October, 2002, or around that 

19     date, and the 15th of March, 2003, Jean-Pier re Bemba's troops committed 

20     the crime of war of pillaging pursuant to Ar ticle 8(2)(e)(v) of the 

21     Statute of Rome in the Central African Repub lic. 

22             First of all, the Prosecution would like to refer to the elements 

23     of crime constituting pillaging.  Then the P rosecution will provide you 

24     with a concise presentation of cases, indivi dual cases of pillaging that 

25     were committed by Jean-Pierre Bemba's troops . 
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 1             Finally, there will be additional ev idence with regard to how MLC 

 2     troops committed pillaging of the population  when they intervened in the 

 3     Democratic Republic of Congo. 

 4             Madam President, your Honours, allow  me to start by presenting 

 5     the elements of crime that constitute -- pil laging, a war crime, provided 

 6     under Article 8(2)(e)(v) of the Statute, is defined as pillaging a town 

 7     or a location.  Even when taken in attack ac cording to the elements of 

 8     crime the crime of pillaging requires the fo llowing three elements:  The 

 9     appropriation of certain goods; the intent t o deprive the owner of 

10     property and to appropriate this property fo r personal or private means, 

11     reasons; and the absence of the owner's cons ent.  As far as the 

12     contextual elements are concerned that are c ommon to war crimes, it is 

13     necessary to demonstrate the connection betw een war crimes and the 

14     non-international armed conflict and the kno wledge of the perpetrator of 

15     the circumstances -- of the factual circumst ances that demonstrate that 

16     there was an armed conflict. 

17             In addition, the intent and knowledg e pursuant to Article 30 of 

18     the Statute is applicable to the crime of pi llaging under 

19     Article 8(2)(e)(v) of the Statute. 

20             Madam President, your Honours, I wil l now present you with a 

21     selection of witnesses' testimony under Coun t 8 with regard to the 

22     elements of the crime of pillaging that I ha ve just referred to.  The 

23     Prosecution also points out that this select ion is a representative 

24     sample of the way in which MLC troops engage d in systematic pillaging of 

25     the population in an organised manner since their arrival in the 

ICC-01/05-01/08-T-11-ENG ET WT 14-01-2009  24/132  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 25 
 

 

Case No. ICC-01/05-01/08  Wednesday, 14 January 200 9 

 1     Democratic Republic of the Congo up until th eir withdrawal on the 

 2     15th of March, 2003.  They moved from house to house in groups of 

 3     soldiers, and while doing so, the MLC troops  terrorised the civilians by 

 4     firing shots and by threatening them.  Pilla ging was often accompanied 

 5     with other forms of violence, for example, r ape and sometimes murder when 

 6     the civilians tried to oppose MLC soldiers.  In this second part I will 

 7     refer to a visual aid that you will see on y our screens.  Some of my 

 8     colleagues have already used this aid. 

 9             In the horizontal part of this visua l aid you'll see all the 

10     witnesses and victims under Count 8.  In the  left-hand column you will 

11     see the elements that are required to consti tute the crime of pillaging 

12     that I have just referred to. 

13             The Prosecution points out that the contextual elements that are 

14     common to war crimes are present.  I would l ike to refer to the 

15     conclusions of my colleague Ms. Carl under t he chapeau of Article 8 in 

16     this part.  The testimony presented by the P rosecution has to do with the 

17     testimony of Witnesses 22, 87, 42 and 23.  A fter the Prosecution has 

18     presented their testimony which demonstrates  that all the elements of 

19     crime -- of the crime of pillaging have been  established, the boxes that 

20     refer to the elements that you can find bene ath the names of the 

21     witnesses will be ticked.  Let me start with  the testimony of Witness 22. 

22     The EVD numbers of the testimony given by Wi tness 22 are as follows: 

23     EVD-P-02269, EVD-P-02359, EVD-P-02360, and E VD-P-02361. 

24             Witness 22.  In this witness's testi mony, a person who lived 

25     in -- at PK -- at PK12 said that after havin g pushed back Bozize's 
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 1     rebels, MLC soldiers took control of PK12.  The witness says that around 

 2     26 October 2002 around 4.00 in the morning w hile she was sleeping at her 

 3     uncle's in the presence of other family memb ers, including women and 

 4     children, a group of about 30 MLC soldiers a rrived.  The MLC soldiers 

 5     were armed and they entered by force.  They broke down the door by using 

 6     a weapon.  Once they were in the house they shouted out, and I quote: 

 7     "Don't move.  We won't hurt you.  All we wan t is money."  The witness, 

 8     the witness's family replied that they had n o money.  The MLC soldiers 

 9     protested, and they said, "It's impossible.  How can you live in such a 

10     house and not have any money?  It's impossib le."  The witness explained 

11     that the MLC soldiers spoke to them in a mix ture of Lingala and French. 

12             In this witness's testimony the test imony stated the following: 

13     "The MLC soldiers broke all the doors in the  house in order to search 

14     each and every room.  They forced the witnes s's uncle to lie down on the 

15     floor and dismantled the bed in order to fin d hidden money."  Six MLC 

16     soldiers entered the room of the witness by breaking the door and one of 

17     them cried out no one should move.  While th e three MLC soldiers violated 

18     the witness, as already stated by the Prosec ution, three other soldiers 

19     searched the witness's room and stole numero us goods including clothes. 

20     The witness stated that the MLC soldiers too k all the goods that they 

21     found in the house and put them in bags.  In  particular, they stole 

22     clothes, portable phones, certain pictures, but also ducks and food that 

23     had been stockpiled. 

24             The witness explained that when the witness's uncle told the MLC 

25     soldiers that he had no money to give to the m, the MLC soldiers 
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 1     threatened to kill him and pointed a weapon at him, and they said, "We're 

 2     going you for money and you say that you hav e no money.  This one here's 

 3     going to pay for everyone." 

 4             According to the witness, at PK12 th e MLC soldiers pillaged the 

 5     area house by house.  She heard that the goo ds stolen were taken to the 

 6     DRC by river.  The witness also pointed out in the witness's testimony 

 7     that the witness's family members who lived at Bossangoa had been 

 8     expelled from their homes by MLC soldiers wh o destroyed their farms and 

 9     stole their animals.  The witness's cousin w as killed by MLC soldiers 

10     while this cousin was trying to prevent them  from stealing goats. 

11             I'll now move on to the testimony of  Witness 87.  The EVD numbers 

12     of Witness 87's testimony are as follows:  E VD-P-02413, EVD-P-02414, and 

13     EVD-P-02415. 

14             Witness 87, an inhabitant of Boy-Rab e testified that on the 

15     30th of October, 2002, MLC soldiers who had been sent by Bemba pushed 

16     back Bozize rebels from Boy-Rabe.  She heard  that from young people who 

17     were fleeing that the MLC soldiers had arriv ed.  In the course of the 

18     30th October, the witness saw MLC soldiers w ho were armed carrying stolen 

19     goods on their heads, goods such as TVs, rad ios, crockery, and 

20     mattresses. 

21             At around 1900 hours on the very sam e day, the witness was at 

22     home with the witness's brother and a cousin  when four MLC soldiers who 

23     were armed and had torches arrived there.  T he MLC soldiers entered the 

24     house and demanded money.  They cried out, " Give us money, we won't 

25     kill."  They also ordered them to give them mattresses and they 
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 1     threatened to kill the inhabitants of the ho use if they failed to obey. 

 2     The MLC soldiers took the television, radio and other goods that they 

 3     found in the house.  They left with the good s that they carried either on 

 4     their heads or on their backs. 

 5             At around 2100 hours on the very sam e day while the witness was 

 6     at home and with the witness's brother and c ousin, another group of four 

 7     MLC soldiers who were armed and had torches arrived at the witness's home 

 8     and directly entered the house.  They first of all asked for money and 

 9     they cried out, "Give money, we won't kill."   The first MLC soldier who 

10     entered the house took away the mattress tha t was in the living-room. 

11     The witness was then forcibly taken outside of the house where she was 

12     raped by three MLC soldiers in turn. 

13             When searching the house the MLC sol diers stole money that 

14     belonged to her.  They also broke the room t o her mother-in-law's -- they 

15     also broke the door to her mother-in-law's r oom and they took money that 

16     they found in the chest. 

17             And finally, as my colleague Ms. Bal a-Gaye has already pointed 

18     out, the very same evening the brother of Wi tness 87 was killed by a shot 

19     fired by an MLC soldier while he was trying to prevent this soldier from 

20     stealing his father's motorbike.  On the fol lowing day while advancing to 

21     PK22, the witness came across MLC soldiers w ho were armed and who were 

22     depriving people on the road of the clothes they were wearing, such as 

23     jackets and footwear.  Other MLC soldiers we re carrying goods such as 

24     mattresses or televisions. 

25             I'm now going to continue with the t estimony of Witness 42.  The 
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 1     statements of witnesses -- sorry, the statem ents of Witness 42 are 

 2     numbered EVD-P-02393, EVD-P-02355, EVD-P-023 56. 

 3             Witness 42 recounts that on or aroun d the 8th of November, 2002, 

 4     Jean-Pierre Bemba's soldiers arrived in PK12  and set themselves up in the 

 5     district.  The witness alleges that around t he -- on the 8th of November, 

 6     2002, when Jean-Pierre Bemba's soldiers atte mpted to steal goods from his 

 7     son for the third time, his son resisted, sa ying, "I have children to 

 8     feed."  Jean-Pierre Bemba's soldiers then de clared that his son was a 

 9     rebel and about a dozen of them lunged at hi m and beat him up.  The MLC 

10     soldiers then ripped the tendons in his arm and took him away to their 

11     headquarters. 

12             Just after that, another group of ML C soldiers took the witness's 

13     family into their house and ordered them to lie on the ground, having hit 

14     the witness.  While some of them watched the m, others took his daughter, 

15     who was ten years old, behind the house and raped her.  The MLC soldiers 

16     emptied the house of the witness and of his wife and took with them 

17     bedding and money, amongst other articles. 

18             As regards looting, the witness spec ifies also in his testimony 

19     that the MLC soldiers were well organised wh en it came to robbery, that 

20     they scoured the districts to find homes whi ch were well constructed and 

21     entered them in a group. 

22             The MLC soldiers first asked for mon ey.  If a person did not have 

23     money, the witness said that they would stri p the person of what he had 

24     on him, watches, shoes, eye-glasses, shirts.   The MLC soldiers took 

25     everything. 
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 1             The MLC soldiers then took the stole n goods to their bases. 

 2     Next, the witness saw the soldiers take thes e goods to a storage base at 

 3     Port Beach, which is located on the bank of the river, before gradually 

 4     transporting the goods to the DRC.  The witn ess explained also that 

 5     Bemba's troops forced private people out of their vehicles on the road 

 6     and seized those vehicles.  He saw a man in a car being stopped by MLC 

 7     troops, being told to get out of his vehicle  and having his vehicle 

 8     stolen. 

 9             The witness recounted that if a pers on refused to yield to the 

10     exhortations of the MLC that person would be  beaten up and sometimes 

11     taken away to be seriously punished. 

12             The final account that I'm going to present to you is that of 

13     Witness 23.  The EVD numbers for the stateme nts of Witness 23 are 

14     EVD-P-02362, EVD-P-02363, EVD-P-02364, and E VD-P-02365. 

15             Witness 23 recounts that after inten se fighting between Bozize's 

16     rebels and the MLC soldiers, the latter set themselves up in PK12.  The 

17     witness explains that on or about the 8th of  November, 2002, eight MLC 

18     soldiers armed with Kalashnikovs went into a  housing plot where the 

19     witness lived.  Upon arriving, the MLC soldi ers said to him and I quote, 

20     "You're exactly the type of person we're loo king for."  When the witness 

21     asked what he had done, the MLC soldiers ord ered him to be quiet and 

22     discharged a firearm.  The witness specifies  that some of them, of the 

23     soldiers, could speak some French, which the y mixed with Lingala. 

24             Having raped him, the -- or having r aped him or her, the -- and 

25     other members of the family, as has already been presented by the 
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 1     Prosecution, the MLC soldiers looted the hou se and leaving behind some 

 2     crockery.  They also looted other houses on the lot where his wives and 

 3     children lived.  As his wife, Witness 80, sp ecified, MLC soldiers stole 

 4     in particular the bed, the mattresses, and c ar, as well as agricultural 

 5     machinery of her husband. 

 6             Previously her husband had used the agricultural machinery to 

 7     earn a living, but the MLC soldiers had stol en everything that he had and 

 8     that he needed for his work.  The witness de scribes himself today as the 

 9     poorest of peasants. 

10             The witness also recounts that MLC s oldiers also carried out 

11     looting on numerous occasions at PK12 and us ed vehicles to transport the 

12     stolen goods.  The witness saw the soldiers load up vehicles with stolen 

13     good and drive off in the direction of the r iver. 

14             To conclude this second part of my p resentation, as you see on 

15     the visual aid the Prosecution submits that the accounts of these 

16     witnesses and victims underpin, demonstrate that the elements required to 

17     prove Count 8, the crime of pillage, under A rticle 8(2)(e)(v) of the 

18     Statute are in place. 

19             Your Honours, I propose now to move to the third part of my 

20     presentation.  In this part the Prosecution will review selected 

21     evidence, additional evidence, in light of t he elements required to prove 

22     the crime of pillaging. 

23             First of all, as regards the appropr iation of certain property, 

24     as the FIDH report entitled "War Crimes in t he Central African Republic," 

25     this is EVD-P-0001 at 0171, MLC soldiers sys tematically committed 
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 1     pillaging and racketeering during their inte rvention in the 

 2     Central African Republic.  Several sources s uch as the testimony of 

 3     Witnesses 80 and 81 also recounted that MLC soldiers were well organised 

 4     when they looted.  They would scatter throug h the districts and identify 

 5     well-constructed houses sometimes using Cong olese informers who would 

 6     guide them through the districts and transla te for them in Sango.  They 

 7     would enter those homes in groups and search  them. 

 8             MLC soldiers took everything with th em, and as Witness 31 

 9     specifies, they, above all, would steal item s of value such as 

10     televisions, radio, and household appliances . 

11             Witness 31's testimony is EVD-P-0010 2 at page 146 -- 26, 1426. 

12             As has been recounted in various sta tements and in particular in 

13     the statement of Witness 68, MLC soldiers wo uld also stop individuals on 

14     the road and strip them of their belongings,  and troops would take other 

15     people's belongings back to the port using v ehicles which had been 

16     confiscated from the local community and usi ng carts. 

17             To give you an idea of the scale of the looting, I would refer 

18     you to the testimony of Witness 25, who stat es that MLC soldiers stole 

19     everything.  Witness 25 uses the term of "ra zing" to describe the scale 

20     of looting committed by Jean-Pierre Bemba's troops.  EVD-P-00138 at 

21     page 0312. 

22             Turning now to the intention of MLC troops to deprive the owner 

23     of the property and to appropriate it for pr ivate or personal use. 

24             Several pieces of evidence such as t he summary of the statement 

25     of Witness 47 or the report which is entitle d "Memoir," dated 
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 1     21 June 2005, states that MLC troops as they  were not paid considered 

 2     looted property as spoils of war or recompen se for their services. 

 3     Furthermore, MLC soldiers used looted goods directly on site or sold 

 4     them.  Thus, Witness 46 alleges in his state ment that the stolen goods 

 5     were used by MLC for their own comfort; for example, mattresses which had 

 6     been stolen from the local population were u sed to sleep better at night. 

 7     In numerous cases, and I would refer you to EVD-032 at 067.  This 

 8     evidence, for instance, demonstrates that it  was indeed the intent of MLC 

 9     soldiers to deprive the owner of the propert y and to appropriate it for 

10     private and personal use. 

11             Finally, as regards the absence of c onsent, it is clearly 

12     demonstrated that MLC soldiers appropriated property without the consent 

13     of the owner.  The fact of the matter is tha t no victim has said that he 

14     or she has consented to MLC soldiers taking their belongings.  On the 

15     contrary, evidence indicates that on most oc casions MLC troops were armed 

16     and threatened to kill civilians in the even t that they refused to obey 

17     the orders which they were given.  In the ma jority of cases, the looting 

18     perpetrated by MLC troops was concomitant wi th other acts of physical 

19     violence such as acts of sexual violence.  F urthermore, those who 

20     resisted the looting of their property were often beaten and sometimes 

21     killed.  The climate of terror which the MLC  troops imposed on local 

22     populations was such that the inhabitants ha d no choice but to submit to 

23     the wishes of the MLC troops. 

24             Your Honours, the Prosecution submit s that in light of the 

25     evidence which has been gathered, the elemen ts required in -- to 

ICC-01/05-01/08-T-11-ENG ET WT 14-01-2009  33/132  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 34 
 

 

Case No. ICC-01/05-01/08  Wednesday, 14 January 200 9 

 1     demonstrate pillaging have indeed been prese nted and that there are 

 2     substantial grounds to believe that between the 26th of October, 2002, or 

 3     about that date, and the 15th of March, 2003 , MLC troops under the 

 4     control of Jean-Pierre Bemba committed the c rime of pillaging in line 

 5     with Article 8(2)(e)(v).  The criminal respo nsibility of Jean-Pierre 

 6     Bemba will be addressed in our submissions o n the mode of responsibility. 

 7             This brings to an end the Prosecutio n's presentation regarding 

 8     Count 8.  Thank you. 

 9             JUDGE TRENDAFILOVA:  Thank you very much, Ms. Papageorgiou.  You 

10     have been concise, following strictly the ru lings of the Chamber, and I 

11     would like to thank you on behalf of this Be nch. 

12             Now it's the Defence team to take th e floor and to go ahead with 

13     your presentation.  You have asked for two h ours instead of the proposed 

14     one hour and a half, but I would like to ask  you whether you would like 

15     to proceed now in ten minutes to take the br eak, we have to have 

16     reasonable breaks, and after that to proceed  with your presentation, or 

17     we might take the break now, for half an hou r, in order not to interrupt 

18     the presentation of the Defence team. 

19             MR. KHAN:  Madam President, that's m ost gracious of you.  With 

20     your leave, we'd prefer to take the break no w and then start afterwards. 

21             JUDGE TRENDAFILOVA:  I hope that the  team of the Prosecution -- 

22     Ms. Bensouda, do you agree with this suggest ion that we proceed now with 

23     the break of half an hour and then the team of the Defence? 

24             MS. BENSOUDA:  Absolutely, your Hono urs. 

25             JUDGE TRENDAFILOVA:  Yes.  The victi ms' legal representatives, do 
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 1     you feel fine with this?  Okay. 

 2             So I adjourn the hearing, and we are  going to meet at 20 minutes 

 3     past 11.00 and proceed with the Defence case .  Thank you. 

 4             COURT USHER:  All rise. 

 5             Break taken at 10.50 a.m. 

 6             On resuming at 11.22 a.m. 

 7             COURT USHER:  All rise. 

 8             JUDGE TRENDAFILOVA:  Please be seate d.  We resume the hearing. 

 9             Now we shall hear the response of th e Defence to the 

10     Prosecution's presentation on war crimes cha rge, and they might present 

11     their own evidence if they so wish related t o both the contextual and 

12     specific elements.  The Defence has requeste d, as I said before the short 

13     break, has requested more time than suggeste d by the Chamber.  So the 

14     Defence has two hours, and you can take the floor if you are ready. 

15             MR. KHAN:  Your Honour, I'm most gra teful.  The submissions will 

16     be made by Mr. Kilolo.  Before he does that,  perhaps Mr. Bemba can be 

17     asked to be brought in. 

18             JUDGE TRENDAFILOVA:  I'm very much s orry. 

19             MR. KHAN:  Not at all.  Not at all. 

20             JUDGE TRENDAFILOVA:  I'm very much s orry.  Being very much in -- 

21     just to proceed as soon as possible.  Please , the security officer, 

22     invite Mr. Bemba. 

23             (The suspect entered court) 

24             JUDGE TRENDAFILOVA:  I was about to notice myself because I 

25     started looking at you. 
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 1             Please, Mr. Bemba, be seated.  Thank  you. 

 2             Now you have the floor. 

 3             MR. KILOLO (interpretation):  Thank you, Madam President, 

 4     your Honours. 

 5             We have listened to the OTP's presen tation on the subject of war 

 6     crimes.  I'd like to point out that in the c ourse of this hearing it is 

 7     important to examine together whether the OT P case contains sufficient 

 8     evidence.  We must determine whether the OTP  evidence is sufficient to be 

 9     presented to a Trial Chamber. 

10             I would first like to respond to the  Prosecution's submissions 

11     that were presented yesterday, submissions o n the issue as to whether 

12     Mr. Bemba had knowledge of each and every cr ime imputed to MLC soldiers. 

13     The OTP developed this aspect yesterday and broke it down into six 

14     points. 

15             The first point was that the Prosecu tion claims that Mr. Bemba 

16     recognised that he was participating as a co mmander of the troops in the 

17     Central African Republic, and as a result --  well, he was necessarily 

18     aware of the acts allegedly committed by MLC  soldiers, without going into 

19     the details on personal liability.  Since th is was referred to yesterday, 

20     I would briefly like to say that in fact the  legal mechanism in place 

21     between the MLC and the Central African Repu blic, when one sent troops, 

22     was also linked to what happened when the EU  Member States transferred 

23     their troops and placed them under the UN co mmand in an international 

24     theatre of war.  So there is a relation betw een these two matters. 

25             I would also like to directly refer to EVD-P-0006, ERN 0069 and 
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 1     0070.  And here the witness says that it's P atasse who provided combat 

 2     uniforms as well as the necessary equipment.   The soldiers were under the 

 3     command of Moustapha Bombayake, and they wer e under the orders of 

 4     Patasse.  The soldiers were in fact made ava ilable to the general who 

 5     provided for the coordination of military op erations, who was involved in 

 6     the military operations in the field.  So th is contradicts what was said 

 7     by the OTP yesterday.  Mr. -- namely, that M r. Bemba was informed because 

 8     he was in command of the troops.  This is co ntradicted by an element in 

 9     the Prosecution's case, evidence in the Pros ecution's case itself. 

10             And the second thing I wanted to tal k about is EVD-P-02296, 

11     ERN 0228, and here the witness states that a t a given point in time 

12     Patasse summoned him and thanked him for his  efforts, but it was also to 

13     instruct him about working with the CAR auth orities, the authorities that 

14     Patasse himself had designated.  And you wil l also see ERN 0230.  The 

15     same witness states that Patasse spent most of his time through the 

16     intermediary of General Bombayake -- or, rat her, he gave instructions 

17     through this intermediary. 

18   (Expunged) 

19   (Expunged) 

20   (Expunged) 

21   (Expunged) 

22   (Expunged) 

23   (Expunged) 

24   (Expunged) 

25     (Expunged) 
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 1     (Expunged) 

 2     (Expunged) 

 3     (Expunged) 

 4     (Expunged) 

 5     (Expunged) 

 6     (Expunged) 

 7     (Expunged) 

 8     (Expunged) 

 9     (Expunged) 

10     (Expunged) 

11             JUDGE TRENDAFILOVA:  Thank you. 

12             Mr. Kilolo, would you proceed, pleas e. 

13             MR. KILOLO (interpretation):  Thank you, Madam President, for 

14     having dealt with this issue, especially sin ce it seems to me important 

15     that we can seriously discuss the Prosecutio n's allegations that aren't 

16     sufficiently supported by the evidence, and that's all the more the case 

17     in that we have discovered a lot of witnesse s in their very own case that 

18     contradict their allegations but they don't refer to this themselves, but 

19     naturally I'll be cautious when proceeding t o the extent that this is 

20     possible.  I'll be cautious not to disclose any information that 

21     shouldn't be disclosed. 

22             Madam President, could you please ha ve a look at EVD-P-02296, 

23     ERN 0228.  The witness here states that Pata sse had summoned him directly 

24     to issue instructions to him.  And if you ha ve a look at ERN 0230, this 

25     witness adds that Patasse spent most of his time by acting through the 
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 1     intermediary of a Central African general an d gave him directions.  So 

 2     these elements, this information, contradict s the submissions of the 

 3     Prosecution that were presented yesterday.  The Prosecution allege that 

 4     Bemba was in command of the troops, but -- a nd through this intermediary 

 5     he was familiar with the crimes of war alleg ed today.  But what can we 

 6     say but all these elements that we have foun d in the Prosecution's case 

 7     itself, these elements that contradict the P rosecution's allegations. 

 8             The second thing I wanted to mention , well, yesterday the 

 9     Prosecution mentioned in reference to war cr imes the fact that Mr. Bemba 

10     had received complaints from victims in Bang ui, and therefore he was 

11     aware of the alleged crimes.  But with regar d to this matter, please have 

12     a look at EVD-P-00122, ERN 0065 at 0069, and  in this document you will 

13     see that the witness confirms that Mr. Bemba  acted directly -- took 

14     direct action once he had been informed, and  that the level of crime was 

15     significantly reduced.  A mechanism was put into place to ensure that the 

16     civilian population had the possibility of l odging complaints with regard 

17     to all these issues of war crimes.  So why d id the Prosecution pass over 

18     this important detail in silence, this detai l that concerns the same EVD 

19     document. 

20             Please have a look at another docume nt, EVD-P-00143, ERN 0423. 

21     Here the witness states that the incidents o r the war crimes we are 

22     referring to were only minor incidents.  The y were never important or of 

23     much significance.  So the question one then  poses is what was Mr. Bemba 

24     aware of if it wasn't only isolated incident s?  And that's what the 

25     Prosecution case seems to show.  Did he have  any knowledge about war 
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 1     crimes that are being alleged here today?  T hese are all elements or this 

 2     is all information, evidence, that can be fo und in the Prosecution case, 

 3     in the Prosecution file. 

 4             The third issue dealt with by the Pr osecution yesterday was the 

 5     following:  Mr. Bemba, according to the Pros ecution, had direct contact 

 6     with various MLC commanders in the CAR, and therefore, as a result, he 

 7     was necessarily aware of war crimes committe d. 

 8             I would also like to ask you, Madam President, your Honours, to 

 9     have a look at the Prosecution document EVD- P-02392, ERN 0436.  And the 

10     witness here states that at no point in time  was Mr. Jean-Pierre Bemba 

11     aware of acts of abuse through contact he ha d with officers in the field. 

12             Have a look at ERN 0457, where the w itness affirms that at no 

13     point in time did Mr. Jean-Pierre Bemba have  knowledge of the fact that 

14     certain commanders allegedly encouraged acts  of extortion committed by 

15     soldiers. 

16             So this is all information that sign ificantly contradicts the 

17     evidence presented by the Prosecution in its  very own case.  And finally 

18     it brings us to pose the real question.  Thi s is what is at issue in this 

19     Confirmation Hearing:  Is the Prosecution's case really ready?  Has it 

20     been well prepared? 

21             I would like to now move on to the f ourth argument developed by 

22     the Prosecution yesterday.  The Prosecution affirmed that Mr. Bemba was 

23     necessarily informed through the intermediar y of the international media. 

24     He was aware of the war crimes that had alle gedly been committed. 

25             Madam President, your Honours, pleas e refer to the following 
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 1     Prosecution document:  EVD-P-02391, ERN 0538 . 

 2             The witness here is quite clear.  Th e witness affirms without any 

 3     ambiguity whatsoever that the military leade rs did not inform Mr. Bemba 

 4     of acts of abuse that they were committing i n the field.  And these are 

 5     the actual words used by the witness, and th is allows one to draw the 

 6     conclusion that whatever the case may be, Mr . Jean-Pierre Bemba -- this 

 7     is what comes out of the Prosecution's case itself.  Mr. Jean-Pierre 

 8     Bemba did not have any information.  And in addition, the only 

 9     information that was relayed by the media wa s contradictory, because 

10     there was a contradiction between the media information and the 

11     information from the MLC structures and from  the CAR.  So as a result, I 

12     think it is important -- it would have been important for the Prosecution 

13     to refer to this, because this is informatio n obtained from the 

14     Prosecution's case, and I think that in the Prosecution's presentation -- 

15     well, we won't -- it wasn't possible for us to be satisfied with the 

16     Prosecution's presentation.  We didn't obtai n an objective explanation to 

17     explain to us why the Prosecution wanted to claim that Jean-Pierre Bemba 

18     was aware of crimes committed through the in termediary of the media.  One 

19     did not take into account that this informat ion was contradictory.  It 

20     contradicted information obtained from offic ial sources, and therefore he 

21     could have acted in good faith, and one migh t conclude that 

22     Mr. Jean-Pierre Bemba wasn't aware of the wa r crimes.  All of this arises 

23     from the Prosecution case. 

24             And the fifth element referred to by  the Prosecution is as 

25     follows:  The Prosecution claims that Jean-P ierre Bemba was informed in a 
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 1     general sense.  He is a person who likes obt aining information.  So he's 

 2     well informed in general, and this is a grat uitous claim which is not 

 3     supported by any tangible evidence, any conc rete evidence. 

 4             Please have a look at EVD-P-00141, E RN 0482.  And here one can 

 5     clearly see certain information that the Pro secution made available to 

 6     us.  In any event, whatever the information that may have been relayed 

 7     here and there, it appears that Mr. Bemba wa s in a situation in which he 

 8     did not believe in the truth of the facts re layed with regard to acts of 

 9     abuse committed by the troops.  So you will see that this information 

10     contradicts information provided by the Pros ecution. 

11             In the very same document you can le ave -- you can read ERN 0488, 

12     and the witness responds to a question as to  how Mr. Bemba perceived the 

13     information that was relayed.  And the witne ss's answer is as follows: 

14     The witness says that in fact Mr. President Jean-Pierre Bemba was 

15     persuaded that this information did not refl ect the reality on the ground 

16     given the other information that was availab le to him. 

17             So under these conditions, President , your Honours, I don't think 

18     that the Prosecution's case stands up.  If t he Prosecution had said Bemba 

19     visited his troops in Bangui and that by vis iting them he was necessarily 

20     informed, that would be different. 

21             Now, I would like to refer you to th e Prosecution's document 

22     EVD-P-02298, ERN 0281. 

23             The witness is very clear.  They say  that Mr. Jean-Pierre Bemba 

24     never went to the battlefield, and that actu ally during the whole of the 

25     conflict he only went to the Central African  Republic twice.  And we 
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 1     should also recall what was said previously in the discussion here.  He 

 2     only met with the troops on one occasion, an d we know how this happened, 

 3     when he opposed what the commission against abuse was claiming in Begoua. 

 4             I would also like to refer you to fi le EVD-02392, paragraph 

 5     ERN 0436. 

 6             The witness insists on the fact that  one should differentiate 

 7     between the type of information Jean-Pierre Bemba access -- could access, 

 8     because he was informed of the military situ ation, and this we agree 

 9     about.  This is well shown in the Prosecutio n's case, but he was not 

10     aware of the abuse committed even when he we nt to Bangui and allegedly 

11     met with the troops. 

12             In view of all this, President, I wo nder what still needs to be 

13     said to convince you and for you to conclude  that Mr. Jean-Pierre Bemba 

14     was unaware, entirely unaware, of the war cr imes alleged.  I don't think 

15     that this could hold in view of what we have  just taken stock of. 

16             Now, I would like to also come back to what was said yesterday 

17     about the witness which the Office of the Pr osecution -- Prosecutor 

18     brought forward to establish the reality of the crimes at issue. 

19             As regards this Witness 68, I would like to refer you to document 

20     EVD-P-02389, ERN 0435.  This witness in no w ay alleges that soldiers were 

21     sent to commit war crimes.  The -- this witn ess, for specific crimes 

22     allegedly committed in the area of Fouh says  that he thinks, only thinks, 

23     that Mr. Bemba in principle could have been linked to this because it 

24     concerned Congolese soldiers. 

25             I think that we should therefore ask  ourselves questions about 
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 1     the characterization and analysis we make of  the testimony of people who 

 2     aren't lawyers, who recount the facts, but t hey don't know about 

 3     characterization, and we should therefore as k ourselves to what extent it 

 4     is possible there was a link with Mr. Jean-P ierre Bemba which doesn't 

 5     depend on Witness 22 -- 68, I beg your pardo n, mentioned yesterday. 

 6             Now I would like to come to Witness 22 quoted by the Prosecutor, 

 7     and refer you to document EVD-00104, ERN 050 9 to 0510.  This witness 

 8     asserts that the soldiers that entered into each house individually 

 9     didn't actually go there to commit war crime s.  They went there to check 

10     once peace had been returned to the region, to check whether rebels 

11     weren't sheltering in these houses as can so metimes happen.  Now we are 

12     talking about the area around PK12. 

13             As regards Witness 23, the Prosecuti on's witness on war crimes, I 

14     would like to refer you to document EVD-P-00 121, ERN 0041.  This witness 

15     gives us important details as regards the wa r crimes that may have been 

16     committed at PK12.  He says again that it wa s Patasse that gave soldiers 

17     orders, and this therefore excludes any link  back to Mr. Jean-Pierre 

18     Bemba as regards the alleged war crimes comm itted in the area of PK12. 

19             I would also like to refer you to th e Witness -- Prosecution 

20     Witness number 80, in a document EVD-02394 a t ERN 0172. 

21             Now, as concerns the war crimes alle gedly committed around PK12, 

22     this witness also says, and this coincides w ith what another witness 

23     said, that Patasse sent the soldiers. 

24             I just wanted to mention this as it wasn't mentioned by the 

25     Office of the Prosecutor, but I believe it i s important to take note of 
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 1     this. 

 2             And I would also like to come back t o Witness 42 that was cited 

 3     by the Prosecutor as regards war crimes, and  would like to refer you to 

 4     document EVD-P-02393, ERN 0803.  This witnes s gave us important 

 5     information concerning the war crime by stat ing that, actually, the 

 6     soldiers that committed the crimes reproache d in the area of PK12 were 

 7     punished.  Actually, we heard about the case  of a soldier that was given 

 8     capital punishment for a grave crime he was held responsible for.  This 

 9     was done in isolation from the rest, but it' s important information, and 

10     we wonder why this information wasn't provid ed to us by the OTP. 

11             Now I'd like to come back to the Pro secution Witness 29 that was 

12     mentioned yesterday by the Prosecution in do cument EVD-P-02367.  When the 

13     witness talks about war crimes and says that  they attribute them to the 

14     MLC soldiers, he says that he believed that they were committed by MLC 

15     soldiers because these people, they spoke a language he didn't 

16     understand.  However, the witness also admit s that they don't know 

17     whether it was Lingala or not.  And also, on  page 25, says that they said 

18     in Lingala they were going away and coming b ack. 

19             Now, when the Prosecutor asked him t o repeat these words that 

20     they heard in Lingala or that they believe t hey had translated, they say, 

21     well, they can't repeat it because they don' t speak Lingala. 

22             This was allegedly what happened in Mongbwala (as interpreted). 

23     So this illustrates the problems we have wit h this case, and I think you 

24     should look into it in more detail and ask y ourselves the crucial 

25     question of whether or not the Office of the  Prosecutor really prepared 
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 1     properly at this stage of the confirmation o f the charges. 

 2             Now, I would like to come back, your  Honours, to Witness 06 which 

 3     was quoted yesterday by the Office of the Pr osecutor in a document 

 4     EVD-P-00098, ERN 0107.  You will see at para graph 39 that this witness 

 5     recognises the fact that a lot of Central Af ricans also speak Lingala. 

 6     So the issue is here whether or not these wa r crimes should be really 

 7     attributed to the Congolese soldiers.  Actua lly, in the same document, 

 8     paragraph 0107, which corresponds to paragra ph 59, you will read that the 

 9     witness goes even further and adds that no - - none of the killings were 

10     committed by Mr. Bemba's men.  And I repeat,  this is a Prosecutor quoted 

11     by the -- a witness quoted by the Prosecutor  yesterday.  He mentions the 

12     situation in six different cities, Bangui, M oungoumba, Bossembele, 

13     Damara, Bossemptele, Bozoum. 

14             Why, and I continue to wonder, why w ere all these items which 

15     were in the Office of the Prosecutor's recor d not given to you if they 

16     were carrying a transparent analysis? 

17             You will see in the same document, E RN 0107, that Bemba's men 

18     said to this witness, this Prosecution witne ss, that the men didn't have 

19     anything to do with Bemba any more because t hey received their orders 

20     directly from President Patasse.  Isn't this  important information that 

21     the Office of the Prosecutor should have giv en you spontaneously, because 

22     in the context of such a discussion as this one today, the Office of the 

23     Prosecutor should have communicated this, an d we believe that in this 

24     case it is therefore non-suit, but if you lo ok -- especially if you look 

25     at all the items in the record of the case. 
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 1             Now, I would like to come back to Wi tness 009.  I think we should 

 2     have asked the Prosecutor to give us the EVD  number for this witness. 

 3     However, please read in document EVD-P-00149 , ERN 0176, an important 

 4     detail about the war crime.  The witness say s, or at least this is what 

 5     was said to the OTP's investigators, that it  is almost impossible and 

 6     very difficult to really know whether or not  Mr. Bemba was informed of 

 7     what these men, and I feel like saying the M LC's men, to correct the 

 8     witness, did anything else than what they ha d come for.  I think that 

 9     this is very important. 

10             And you will see in another paragrap h at ERN 0177 that the 

11     witness talks about everything that goes the  in wider region of Bangui, 

12     of all the war crimes happening in that area .  He talks about Boy-Rabe. 

13     He talks about PK12 and Gobongo.  He talks a bout the fighters.  And the 

14     witness says it's not possible.  I refuse to  believe that these war 

15     crimes should be attributed to the MLC's men  in these areas for the 

16     following reason:  Most of the victims in th e area were Patasse's 

17     supporters.  The MLC men came at the request  of President Patasse and 

18     obeyed President Patasse's orders.  So I thi nk the analysis is very 

19     clear.  We're talking here about several are as of Bangui which were 

20     inhabited by Patasse's supporters.  So I don 't think you can say that 

21     it's a fact that Bemba's MLC men committed c rimes in those area. 

22             I mention this because that's what t he witness said.  I think we 

23     should make a difference here between Bemba' s men and the men from the 

24     MLC troops. 

25             The witness adds it is impossible to  say that crimes were 
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 1     committed under Mr. Bemba's orders in those areas.  And he adds that it 

 2     wasn't in Mr. Jean-Pierre Bemba's interest f or war crimes to be committed 

 3     in this wider area of Bangui.  Actually, if you follow this witness's 

 4     reasoning, in this wider region of Bangui in habited by Bemba supporters, 

 5     why would the MLC men, in collaboration with  Bemba, say, "We have to 

 6     commit war crimes, destroy the infrastructur e"? 

 7             I think we have to think carefully a bout this and ask ourselves 

 8     whether the Prosecutor's case is actually we ll prepared.  The more I read 

 9     in-depth day and night, including Saturday a nd Sunday to cover over 

10     10.000 pages, and we'd already been asking o urselves these questions, and 

11     the more we discuss this during these hearin gs we are convinced that the 

12     Prosecution should review its case. 

13             I'd like to go back to the issue in the area of Fouh, to the 

14     issue of war crimes in that area.  Reference  is made in the Prosecution 

15     chart to Witness 68, and you are told that o n the 26th and the 27th of 

16     October, 2002, he was a victim of war crimes . 

17             I'd quite simply like to ask you to have a look at EVD-P-00 -- 

18     no, I apologise.  EVD-P-02295, ERN 0203.  An d there you will immediately 

19     see that the Prosecution's case shows that t here was absolutely no 

20     presence at the time of MLC troops in the CA R, and that in fact the first 

21     MLC troops to arrive were on the 30th of Oct ober.  So how can we 

22     attribute war crimes to someone at a date th at is prior to the date on 

23     which MLC troops actually arrived? 

24             When the Prosecution presented this document or drafted this 

25     document, well, did they go through their ve ry own documents?  Did they 
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 1     re-read this document, re-examine this refer ence?  And we found this 

 2     amongst -- in their file. 

 3              Can we now believe that we have att ained the necessary threshold 

 4     of evidence that would allow us to confirm t he charges?  Shouldn't we at 

 5     this stage draw the conclusion that one shou ld decide that there is no 

 6     case to answer? 

 7             I'd like to go back to certain other  witnesses at PK12.  We 

 8     are referred to a number of witnesses, Witne ss 22 in particular, and we 

 9     are told that this witness was allegedly a v ictim of war crimes on the 

10     26th of October at PK12, whereas in fact I w ould like you to have a look 

11     at EVD-P-02393, ERN 0799 and ERN 0814, and y ou will see that in fact the 

12     MLC men arrived at PK12, well, from the 7th of November.  So why are we 

13     now speaking about war crimes attributed to them committed on the 26th of 

14     October? 

15             I would also like to go back to the events that transpired in 

16     Mongoumba.  Reference is made on the whole t o Witness 29, to the parents 

17     of the witness, victims of war crimes.  What ever the case - I can find in 

18     the Prosecution file - please have a look at  it.  I can find EVD-P-02350, 

19     ERN 0684.  This Prosecution witness claims t hat there are no war crimes 

20     that could be attributed to MLC soldiers in the Mongoumba area.  Why is 

21     this not mentioned?  This isn't Defence evid ence.  It's in the 

22     Prosecution's file. 

23             I would also like to go back to war crimes attributed to -- well, 

24     attributed in the Bangui region.  A number o f witnesses are referred to. 

25     The number of victims is also mentioned, and  we are told about the 
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 1     26th of October, 2002.  That's the date ment ioned.  I have already 

 2     referred to the EVD number, and you will see  that the MLC men didn't 

 3     arrive until the 30th of October.  So why is  mention made of war crimes 

 4     in Bangui on the 26th of October? 

 5             I would also like you to have a look  at the war crimes alleged in 

 6     the Bossangoa region.  There's reference mad e to witnesses, the nephew of 

 7     Witness 22.  But please have a look at Prose cution document EVD -- 

 8     EVD-D01-0026, ERN 0205, and what is stated t here is very clear.  This 

 9     Prosecution witness affirms the following.  It's President Bozize's 

10     soldiers who are responsible for the war cri mes committed in the 

11     Bossangoa region.  And yet again we are not dealing with information that 

12     we obtained.  This is all information that t he Prosecution was already 

13     aware of.  It's information that was disclos ed to us, but this is a 

14     detail that we've found in the entire file t hat was disclosed to us by 

15     the Prosecution, and it wasn't highlighted b y them. 

16             And with regard to the problem of th e war crimes attributed to 

17     MLC soldiers in various regions in Central A frica, I would say the -- I 

18     would have this to say:  I'll continue to de al with the issue as to 

19     whether all the crimes referred to, whether it's rape, torture, or 

20     murder, or pillaging, or outrages on persona l dignity, all these crimes 

21     are referred to as war crimes attributable t o MLC soldiers, I'd like to 

22     ask whether all these crimes actually have a  link to Mr. Jean-Pierre 

23     Bemba. 

24             So please have a look at the interna tional jurisprudence in a 

25     judgement render by the ICTR in the Semanza case Trial Chamber on the 
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 1     15th of May, 2003, paragraph 388, with regar d to the issue of 

 2     establishing a link between war crimes, what ever they may be, that are 

 3     attributed to MLC soldiers today and Jean-Pi erre Bemba. 

 4             With regard to this matter, well, th e jurisprudence states that 

 5     if it is not necessary that the suspect has the same mens rea as the main 

 6     perpetrator of the crime, the Prosecution, n evertheless, has to prove 

 7     that the -- he had the necessary knowledge o f each crime attributed to 

 8     the main perpetrator.  That includes the int ention that motivated the 

 9     material perpetrator of the acts.  When you go through the details on 

10     each crime, you will note that this precise element, what we have just 

11     heard, we all know about this, the elements of crime.  These are 

12     classical details that we are all familiar w ith, but this important 

13     element, this important issue wasn't referre d to, wasn't evoked.  That's 

14     the question about whether Mr. Bemba had kno wledge of these essential 

15     elements of crime, these elements that we ha ve presented.  Was he really 

16     aware of the criminal intent that motivated the actual perpetrators.  And 

17     in the -- and in the Prosecution's file you can see P-02390.  0488 is the 

18     ERN number.  0484 is the number. 

19             This is why I'm going back to this i ssue.  The Prosecution 

20     insists on the following -- they're answerin g a question posed by the 

21     Prosecution investigators.  One wanted to kn ow whether Mr. Jean-Pierre 

22     Bemba was a sadist in relation to war crimes .  This witness replied -- 

23     when this question was put to the witness, t he witness replied quite 

24     clearly that Mr. Jean-Pierre Bemba was a fai rly pleasant person, sober. 

25     He doesn't live in a flashy way, and he does n't enjoy other people 
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 1     suffering.  And when we find such testimony in the Prosecution file in 

 2     relation to war crimes -- this is a question  that the Prosecution 

 3     investigators themselves put when trying to establish a relation to war 

 4     crimes.  Well, when we find this, we must as k ourselves whether given the 

 5     elements that constitute war crimes, we must  ask ourselves whether 

 6     Mr. Jean-Pierre Bemba was really aware of th ese crimes.  Did he have 

 7     specific knowledge of them? 

 8             I'll now go back to the issue of rap e.  When it's referred to as 

 9     a -- when we talk about the material element s constituting rape, it's 

10     necessary to establish that the physical vio lation was committed 

11     forcibly. 

12             Have a look at EVD-P-00148, ERN 0158  to 0159.  This Prosecution 

13     witness believes that this precise element c onstituting rape hasn't been 

14     sufficiently demonstrated beyond all reasona ble doubt, and mainly in the 

15     region of Bangui.  He says many alleged vict ims came voluntarily.  They 

16     themselves decided to come.  Certain victims  that appeared even followed 

17     the soldiers right up to the Damara region w ithout being forced to do so. 

18     They went there to have sexual relations, re lationships with those 

19     soldiers.  Naturally they were remunerated, and this was shared out with 

20     their friends. 

21             So given this information and with a ll the respect we owe to the 

22     victims, given this information we must ask ourselves about this 

23     information provide by the Prosecution.  Are  all the elements that 

24     constitute rape elements that have been esta blished beyond all reasonable 

25     doubt with regard to this important issue in  the Prosecution case?  There 
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 1     is place for reasonable doubt in any event. 

 2             I'm also like to go back to the issu e of the war crime of 

 3     torture.  And we have been told quite rightl y that one of the elements 

 4     that constitute torture is the need to prove  that the purpose of 

 5     inflicting pain or suffering of an intense k ind is either to obtain 

 6     information or confessions from persons or t hird persons to punish them 

 7     for an act that was commit by themselves or by others.  It's also to 

 8     intimidate them, to subject them to pressure , or it's for any other 

 9     grounds based on discrimination or for other  reasons. 

10             Madam President, your Honours, I do believe that this second 

11     element that constitutes torture has been es tablished in relation to all 

12     those who claim to be victims, in relation, naturally, to the witnesses 

13     who have testified, the Prosecution witnesse s who have provided their 

14     testimony. 

15             In any event, these are the question s we must put to ourselves 

16     with regard to this matter. 

17             As far as the issue of murder is con cerned as a war crime, please 

18     have a look at the document EVD-02390, ERN 0 484.  This witness is quite 

19     categorical.  It's a Prosecution witness.  T he witness says 

20     Mr. Jean-Pierre Bemba was not in the least a ware of murder being 

21     committed. 

22             Have a look at EVD-P-02396, ERN 0189  and 0199.  This witness 

23     immediately established a connection between  specific war crimes, namely 

24     murder, and an order issued by Patasse.  We' re not dealing with 

25     Mr. Jean-Pierre Bemba here.  This is a Prose cution witness. 
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 1             And please have a look at another Pr osecution exhibit, 

 2     EVD-P-00098, paragraph ERN 0107.  This impor tant witness states that 

 3     there is no information on murder for which -- or acts of murder for 

 4     which Mr. Bemba would be responsible. 

 5             Given all this information, to take up the expression that my 

 6     friend Mr. Khan prefers, there are no substa ntial grounds. 

 7             I'd like to turn to the issue of ano ther war crime, pillaging. 

 8     But please have a look at EVD-D01-0043, ERN 0001.  And this is Defence 

 9     evidence in this case which quite clearly de monstrates that MLC soldiers 

10     who were guilty of pillaging, of stealing, i n particular stealing, as 

11     described following a judgement of the relev ant courts in DRC, well, 

12     these individuals had already been punished.   In addition, you will see 

13     that these judgements are recorded in a regu lar manner before the 

14     tribunal in Gbadolite in the Democratic Repu blic of the Congo before the 

15     Tribunal de Grande Instance. 

16             I would also like you to have a look  at another Prosecution 

17     document, EVD-P-0088, a document from the ML C which was produced by the 

18     OTP.  This document shows that those respons ible for pillaging in fact 

19     stood trial.  Whatever the case, Jean-Pierre  Bemba did take action. 

20             I would also like to come back to th e specific question of the 

21     individual crimes, and I'll finish on this. 

22             Now, as regards outrages upon person al dignity, I would like to 

23     refer you to the OTP document EVD-P-00143, E RN 083 to 0426.  This 

24     Prosecution witness says, actually, that in fact all the facts presented 

25     by the Prosecutor today as outrages upon per sonal dignity were actually 
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 1     just isolated incidents and never very signi ficant -- significant 

 2     incidents.  They were just small incidents t hat were locally punished in 

 3     Bangui.  And I would like to insist on this,  because these aren't points 

 4     that we have produced but which were produce d by the Office of the 

 5     Prosecutor even if they weren't points made or revealed by the Office of 

 6     the Prosecutor. 

 7             Now, this concludes what I have to s ay.  I only, if you allow me 

 8     to do so, only need to finish now with the e ssential question of whether 

 9     it was really the MLC's troops that committe d the war crimes we are 

10     talking about.  This raises the whole issue of the identity of the 

11     troops, an identification of the troops and the -- whether the facts or 

12     who the facts are attributed to, the actual author of the facts.  And we 

13     will look into this in detail when we talk a bout responsibility, but all 

14     this is conditioned by the causal link betwe en Mr. Jean-Pierre Bemba's 

15     behaviour and the crimes which are regularly  attributed to the evidence 

16     about the MLC soldiers. 

17             Now, President, your Honours, it is probably not new to you that 

18     the MLC troops as a concept remain in legal terms an abstract concept as 

19     they don't correspond to a legal entity with  a legal -- or a legal 

20     person.  We keep on talking about war crimes  committed by MLC troops, but 

21     we never actually talk about natural persons .  We don't identify. 

22     There's no identification involved.  We have n't heard a single soldier's 

23     name, and this is not normal before a high i nternational court.  We're 

24     all used to criminal proceedings.  When we t alk about murder, I think the 

25     least we should do when we talk about the ac tual perpetrators is to 
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 1     identify them.  And so it is not possible no w to consider that the crimes 

 2     were committed by the MLC soldiers as a whol e. 

 3             And you might have noticed during th e discussions that up until 

 4     now the Prosecutor has been unable to prove and identify the MLC soldiers 

 5     which would have committed the alleged crime s.  You know better than I 

 6     do, President, your Honours, and I need not recall this to the 

 7     International Court, however, I would like t o draw your attention to 

 8     doctrine you have probably read, and I have actually read about this in 

 9     some judgements that were rendered by other Chambers in the ICC that when 

10     you talk about authors, and you will have th e opportunity to read the 

11     case law of international criminal tribunals , RC 1932, tome 4, volume 42, 

12     pages 141 to 152, it is clearly stated that a violation of international 

13     law leads to individual responsibilities.  W e are talking about men and 

14     not abstract entities, men which are committ ing crimes, and we all agree 

15     now that punishment is called for if we iden tify these natural persons. 

16             Why do I insist on this?  Well, beca use you will read in one of 

17     the Prosecutor's documents, EVD-P-00149, pag e 19, that there is not 

18     sufficient evidence about Mr. Jean-Pierre Be mba's criminal 

19     responsibility, and we will come back to thi s in the next few hours.  And 

20     I would like to link this up to the FIDH rep ort.  And please forgive me 

21     for coming back to this report, but it's jus t to settle some matters on 

22     what is going to follow now. 

23             Please look at EVD-P-0001, page 21.  The investigators of the 

24     NGO, the international NGO, state that there  is no item that proves 

25     Mr. Jean-Pierre Bemba's direct involvement i n the crimes committed in the 
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 1     Central African Republic.  Why do I say this ?  Because this issue is also 

 2     related to the issue of the identification o f the troops.  And you may 

 3     read in document EVD-P-0006, and in that doc ument page 14, it is said 

 4     that it's the Central African soldiers of th e USP that were on the first 

 5     line, the front line.  The MLC soldiers did not know the terrain.  They 

 6     came after them.  They depended on the Centr al African soldiers which 

 7     were guiding them at all moments in the fiel d. 

 8             Now, that is something we are findin g out here.  So what criteria 

 9     can we use to distinguish between the two wh en we know that both have the 

10     same uniforms of the Central African authori ties under President Patasse. 

11             Now, second item, EVD-P-0001, page 1 3.  Clearly here there's a 

12     problem with the identification of MLC soldi ers which are wrongly called 

13     Bemba's mercenaries, because in actual fact the Central African 

14     population, and this is what appears in this  report, that there are other 

15     Congolese refugees in the central -- Congole se refugees in the 

16     Central African Republic, they have lived th ere for a long time, and just 

17     in Bangui at the time of the facts at issue here amounted to more than 

18     60.000 people.  However, there were only bet ween 1.000 and 1.500 MLC 

19     troops there.  So there's confusion here.  T here were already a lot of 

20     Congolese over there.  You might have heard the Prosecutor say, "Well, 

21     some MLC soldiers didn't have uniforms.  Tha t's how we recognised them. 

22     That's how -- because they didn't have beret s for some of them."  So in 

23     this FIDH report, it is also stated that the re was a lot of confusion. 

24             What does the Prosecutor say about t his now, because this is a 

25     document we have from them. 
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 1             On page 15, you will understand imme diately that it is 

 2     inconsistent to identify MLC soldiers by the ir shoes, their Lingala, 

 3     uniform, their weapons.  But if you look at the various witness 

 4     statements which, if you allow me to I'll co me back to, it appears that 

 5     all these were characteristics that the US - - that they shared with the 

 6     USP.  Actually, at one stage we talk about t he MLC soldiers that wore 

 7     plastic boots, but in the -- in the document , in the Prosecutor's 

 8     document, you'll see that somewhere it is al so said that there were 

 9     plastic boots in a boat that was going to th e Congo and that they had 

10     been stolen by Central African soldiers and they were wearing plastic 

11     boots. 

12             So we're in a difficult situation.  I understand the difficulty 

13     the Office of the Prosecutor might be in jus t now, faced with all this 

14     evidence, but on page 18 of the same documen t you'll read, and we know 

15     that in view of the number of the -- number -- in view of the number of 

16     troops that intervened in the battlefield, y ou will read in the report 

17     that it is impossible to say from the outset  which unit, which platoon, 

18     whether it was on Bozize's or Patasse's side , which of them committed the 

19     facts, the crimes alleged, how to attribute them to material authors, to 

20     the actual perpetrators. 

21             All of this shows us that there was insufficient evidence.  There 

22     should be no doubts about this. 

23             President, your Honours, I would als o like to refer you to 

24     document EVD-P-00006, ERN 0078.  This other witness goes back to what was 

25     said in another FIDH report, or confirms wha t was said, because the 
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 1     Central African men of the USP were on the f irst line.  This is 

 2     confirmed.  And actually, on Patasse's side in the battlefield, there 

 3     were six troops, and the Central African tro ops were mixed with the 

 4     foreign troops.  There were the USP troops, Captain Barril's troops, the 

 5     SCPS troops, the Libyan troops, and later on  also the CEN-SAD troops. 

 6             Actually, somewhere in the Prosecuto r's record it is said that 

 7     Patasse might have used other Congolese that  had been refugees for a long 

 8     time already in the Central African Republic .  You might have led that -- 

 9     read that when the MLC troops finally left t he Central African Republic 

10     that tensions and conflicts continued, and t his could have been with 

11     Congolese that were refugees in the Central African Republic, and that 

12     actually these Congolese sometimes were thou ght to be MLC troops until 

13     the truth was shown.  We've all read about t his. 

14             President, your Honours, now I would  like to ask you to look at 

15     document EVD-P-00033.  There you'll see a pr ess extract.  It's a public 

16     article which is on the internet site sangon et.com, "War Crimes: 

17     Jean-Pierre Bemba Rejects the FIDH's Accusat ions."  Actually, this is a 

18     Prosecution document. 

19             This press release from a local Cent ral African paper underlines 

20     the fact that there was a problem of identif ication to find out in the 

21     big mix of soldiers from different countries , difficulty knowing who to 

22     attribute the war crimes to, because justice  must be done.  Victims are 

23     entitled to the truth, as are all the partic ipants in this hearing. 

24             And so here I would just like to men tion that at the time already 

25     there was problems -- there were problems id entifying the soldiers, 
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 1     because the Central African press recognised  that Mr. Bemba asserted 

 2     that.  If MLC men had been identified and cr imes committed in Central 

 3     African Republic had been committed by them,  they would be sanctioned for 

 4     this. 

 5             Now, I need not repeat and remind yo u of all the efforts that 

 6     Mr. Jean-Pierre Bemba went to to try to addr ess the different NGOs on 

 7     site.  The United Nations Secretary-General representative, for instance. 

 8     We already talked about this.  I won't go in to this at more length, but 

 9     there were a lot of difficulties.  And the o nly person, illo tempore, as 

10     one says in Latin, really made a big effort to find things out was 

11     Mr. Jean-Pierre Bemba.  He had investigation s carried out, and these 

12     showed that only pillaging and robbery attri buted to -- only about a 

13     hundred cases of pillaging and robbery could  be attributed to MLC 

14     soldiers.  They were tried and prosecuted fo r this, and we'll talk about 

15     this again when we talk about responsibility . 

16             President, your Honours, I would als o like to ask you to look at 

17     another Prosecution document, EVD-P-02268.  This is a FIDH report, a 

18     different report, "Is there justice for the victims of war crimes?"  And 

19     in paragraph ERN 1113, you can see that it t urns out that unidentified 

20     soldiers who allegedly committed crimes on t he battlefield belonged to 

21     Bozize's rebel troops.  And this report stat es that the FIDH, in its most 

22     recent report on the CAR, denounced acts com mitted by Bozize's troops 

23     against the civilian population. 

24             Haven't we misidentified the person responsible?  This is a very 

25     profound question that one must pose.  It's a matter of justice. 
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 1             I would also like to ask you to have  a look at Prosecution 

 2     document EVD-P-00104, ERN 0508.  We have a w itness who answers the 

 3     question from the Prosecution, from the inve stigators, in fact, and the 

 4     witness is asked how he makes a distinction between MLC troops and other 

 5     troops since they were all together.  And th is witness states that the 

 6     Banyamulenge soldiers and Bozize's soldiers all had the same military 

 7     uniforms.  And the witness adds that she cou ld recognise the soldiers who 

 8     were inappropriately qualified as Banyamulen ge because they used Lingala 

 9     as well as French, a mixture of both languag es. 

10             Please have a look at a study that i s part of the file.  It's an 

11     article by Jean Jacques Angoundou from the i nternational institute in 

12     Brussels which carried out a detailed study of the various African 

13     languages and focus mainly on the Lingala.  And the question in that 

14     study was posed -- the following question wa s posed:  In which country or 

15     countries was Lingala spoken, and this witne ss -- or, rather, this expert 

16     -- my case manager will provide us with the EVD number.  It's EVD -- 

17     EVD-D01-00031, ERN 0486. 

18             JUDGE TRENDAFILOVA:  Mr. Kilolo, I'm  sorry for interrupting you, 

19     but we started ten minutes early and I'm ver y much concerned about the 

20     interpreters who have been working at top sp eed.  Where do you stand? 

21     Would you like to proceed after the lunch br eak? 

22             MR. KILOLO:  Yes.  I think it's a go od idea.  I feel a little bit 

23     tired. 

24             JUDGE TRENDAFILOVA:  Okay.  So I wou ld like -- 

25             MS. KNEUER:  Madam President. 
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 1             JUDGE TRENDAFILOVA:  Yes.  Yes, Ms. Kneuer. 

 2             MS. KNEUER:  The -- out of respect f or our learned friends from 

 3     the Defence, the Prosecution didn't mean to interrupt their submission, 

 4     however, the Prosecution would like to submi t two observations before we 

 5     go to the lunch break and proceed in the aft ernoon. 

 6             The first one is -- 

 7             JUDGE TRENDAFILOVA:  Ms. Kneuer, wil l it take a lot of time? 

 8             MS. KNEUER:  No, two minutes -- 

 9             JUDGE TRENDAFILOVA:  Thank you. 

10             MS. KNEUER:  -- Madam President.  Du ring the presentation, the 

11     Defence quoted, for example, on page 60, lin e 10:  "Actually, somewhere 

12     in the Prosecution's record it is said that ..." The Prosecution would 

13     appreciate if the quotation could be more pr ecise for us to follow what 

14     is meant. 

15             Secondly, the Prosecution took the t ime this morning to follow 

16     basically all the ERN numbers and EVD number s that were provided, and we 

17     would like to state for the record that most  of them are inaccurate or 

18     the page numbers are wrong.  Thank you very much, your Honours. 

19             JUDGE TRENDAFILOVA:  I very much rel y on the diligence of the 

20     Defence because their submissions are import ant for the case of the 

21     Defence, for Mr. Bemba, and if mistakenly th ere are some wrong citations, 

22     would you be so kind to correct them, to rec tify. 

23             MR. KHAN:  We will indeed, your Hono ur.  I'm not aware of any 

24     particular mistakes, but in any event, your Honours will have the benefit 

25     of a written brief at the end, but I do unde rstand that errors of course 
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 1     can creep in, and if there are, of course, w e'll correct them. 

 2             In relation to the other matter rais ed by my friend, of course, I 

 3     was trying to get the references for the two  matters that my learned 

 4     friend didn't give an ERN number to and they  will be provided to the 

 5     Prosecution.  Of course there is a differenc e in position in that we have 

 6     a right to respond, and the Prosecution don' t have a right to reply 

 7     except at the closing.  So before the closin g we will get them those 

 8     references so that there's no prejudice. 

 9             JUDGE TRENDAFILOVA:  Thank you very much for the cooperation on 

10     both sides. 

11             Finally, I would like to ask Ms. Dou zima whether the Registrar 

12     already undertook the necessary steps to ass ist you, Ms. Douzima, and 

13     your team. 

14             MS. DOUZIMA-LAWSON (interpretation):   We'll find that out 

15     immediately during the break. 

16             JUDGE TRENDAFILOVA:  Thank you.  Aft er we end this morning's 

17     session, I shall approach personally the Reg istrar in order to solve the 

18     problem. 

19             Now with any -- without any further ado, let us go to have a 

20     well-deserved lunch, and we will shall resum e 25 minutes past 2.00, 

21     exactly in one hour and a half. 

22             COURT USHER:  All rise. 

23             Luncheon recess taken at 12.53 p.m. 

24             On resuming at 2.26 p.m. 

25             COURT USHER:  All rise. 
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 1             JUDGE TRENDAFILOVA:  (Microphone not  activated) 

 2             (The suspect entered court) 

 3             JUDGE TRENDAFILOVA:  I would like, b efore we proceed with the 

 4     presentation of the Defence on war crime cha rge, to inform all the 

 5     participants and the public that the complai nt that was raised by 

 6     Ms. Douzima, the legal representative of 34 victims in this case, appears 

 7     to be solved.  I met the deputy Registrar, M r. Didier Preira.  Then he 

 8     gave me a call before I came to the courtroo m assuring me that the 

 9     problem was solved, and I hope that the team  of Ms. Douzima will have all 

10     the assistance of this institution to proper ly perform its duties. 

11             Is there someone new who is present in the courtroom I can see in 

12     the team of the Prosecutor? 

13             MS. KNEUER:  Madam President, your H onours, that is correct.  The 

14     Prosecution has a new team member for the af ternoon session.  It is 

15     Mr. Reinhold Gallmetzer, appeals counsel.  T hank you, your Honours. 

16             JUDGE TRENDAFILOVA:  There are no ne w faces.  Ms. Massidda has 

17     informed me through the Court Officer that u rgent matters will make it 

18     impossible for her to manage to come right n ow, a little bit late, so I 

19     didn't object to this. 

20             Now, Mr. Kilolo, the floor is yours.   You have half an hour.  Do 

21     you think that you'll be able to manage? 

22             MR. KILOLO: (Microphone not activate d) 

23             JUDGE TRENDAFILOVA:  Yes.  Thank you . 

24             MR. KILOLO (interpretation):  Thank you, Madam President, Judges. 

25     I would like to continue dealing with the pr oblem of identifying soldiers 
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 1     who allegedly committed crimes in the CAR.  I would be grateful if you 

 2     could have a look at document EVD-P-02367, a nd you will see on page 23 

 3     that a serious problem of identification of soldiers is present, of the 

 4     alleged perpetrators of war crimes, crimes t hat we have been dealing with 

 5     in the course of these proceedings. 

 6             This witness claims that they are th e Banyamulenge, that it is 

 7     the Banyamulenge, because they spoke a langu age that the person did not 

 8     understand. 

 9             You should also have a look at page 25, where you will see that 

10     this witness claims to have identified Banya mulenge soldiers because they 

11     weren't wearing shoes such as the shoes worn  by CAR soldiers and they 

12     didn't have -- they didn't have slippers.  A nd this contradicts another 

13     witness I have already quoted. 

14             On page 27, this witness also claims  that the Banyamulenge could 

15     be identified because they spoke Lingala. 

16             We've already had the opportunity of  referring to the 

17     contradiction that there was, because this w itness said that MLC soldiers 

18     told him in Lingala, "We are going and we'll  be back," but in the end he 

19     wasn't able to reproduce this -- or the witn ess wasn't able to reproduce 

20     this or reiterate this when the question was  put to the witness by OTP 

21     investigators. 

22             I would also like you to refer to do cument EVD-P-02336, ERN 0370, 

23     ERN 0371, and you will see that this Prosecu tion witness states that the 

24     combat uniforms, in contradistinction to the  military uniforms in the 

25     town, were the same for the CAR soldiers.  I t was difficult to 
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 1     distinguish between them, and the entire CAR  army had Chinese tennis 

 2     shoes.  All of them had the same ones, wheth er they were soldiers who 

 3     were fighting for Bozize.  He knows that -- you know that these are 

 4     former FACA soldiers who had the same unifor ms.  And this was also the 

 5     case for the soldiers fighting for Patasse.  So they all wore the same 

 6     uniforms.  I'm now referring to the USP grou p, to the FACA entity, and to 

 7     the MLC troops. 

 8             Madam President, this now leads me t o go back to a key issue that 

 9     I would like to deal with before concluding with this subject.  We do 

10     have to recognise the fact that the Prosecut ion affirms in the DCC that 

11     it is the Banyamulenge who were fighting on behalf of the MLC, and 

12     therefore the troops, the MLC troops, that c ommitted these alleged acts, 

13     the acts alleged by the Prosecution, they ar e the Banyamulenge. 

14             I would like you to have a look at a  study.  An expert drafted 

15     this study, an expert from an international institute in Brussels, and 

16     this expert compiled a study or -- that conc erned the Lingala language. 

17     Have a look at EVD-D01-00031, ERN 0486.  And  a certain number of 

18     questions are raised here.  A question is po sed as to whether there is a 

19     certain amount of confusion, whether the Ban yamulenge troops who were 

20     fighting for the MLC and other military grou ps in Central Africa, who 

21     were fighting for Patasse, had been mixed up .  Was there some confusion 

22     as to the identity of the troops concerned?  I'd like to refer to the EVD 

23     number again because apparently the transcri pt is not correct.  The 

24     number is EVD-D01-00031, ERN 0486.  And this  concerns the expert study on 

25     the language spoken in the area that we are dealing in Africa, and 
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 1     particularly in the CAR as well as in the ea stern Congo region. 

 2             I would like to say something else a bout the problem we are 

 3     dealing with.  When you examine the indictme nt very carefully, reference 

 4     is in fact made to the Banyamulenge who were  fighting on behalf of the 

 5     MLC.  And this is quite clearly stated, not just in the indictment but 

 6     also in all the OTP submissions.  As far as the Defence is concerned, 

 7     this is something that we do not contest. 

 8             The Prosecution quite rightly stated  these troops fighting for 

 9     the MLC were the Banyamulenge troops, but wh ere is the problem in fact? 

10     Well, there is a problem because when we try  to identify the soldiers in 

11     question, we are faced with a problem, becau se in the end these 

12     individuals spoke Lingala.  That's what has been said.  And it appears to 

13     me that this is the criteria according to wh ich a distinction has been 

14     made since one has failed to identify indivi duals by their names. 

15             So there were individuals who spoke Lingala, and therefore it was 

16     immediately claimed that these individuals w ere MLC Banyamulenge, but 

17     where is the problem?  The problem is that, first of all, we should know 

18     that in Congo -- in the Congo there are over  270 tribes living there.  So 

19     there are numerous languages that are spoken  in the Congo.  Among the 

20     Congolese tribes we in fact have a Banyamule nge tribe.  This Banyamulenge 

21     tribe was well represented among the MLC tro ops, and this tribe is a 

22     border area tribe in Rwanda.  This means tha t their mother tongue, the 

23     mother tongue of the Banyamulenge, is the Ki nyarwanda and the Swahili 

24     language and this is what appears in the stu dy that I have submitted to 

25     you.  So the MLC troops, as we have already said, were in fact composed 
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 1     of individuals of Banyamulenge ethnicity.  A nd we agree as far as this 

 2     matter is concerned with the OTP. 

 3             If you go through the various statem ents presented by the 

 4     Prosecution yesterday or this morning, the s tatements with regard to war 

 5     crimes, they are all in agreement when it co mes to saying that since it 

 6     was impossible to provide any of the soldier s' names, the criteria used 

 7     to identify MLC troops was the language, and  the language that one is 

 8     referring to is the Lingala language.  But a ccording to the study that we 

 9     have submitted to you, the Lingala language is in fact spoken in three 

10     countries, in Congo Brazzaville, in Congo; K inshasa, the Democratic 

11     Republic of the Congo, in the Western part o f that country; and it is 

12     also spoken in the CAR. 

13             However, given that all Patasse's me n wore the same uniforms 

14     provided by Patasse and given that in fact o n Patasse's side there were 

15     six groups involved in the conflict that Pat asse was involved in, and on 

16     the other side, on the Bozize side, there we re also military groups of 

17     former FACA soldiers.  They had just commenc ed their rebellion, in fact, 

18     and that's how this rebellion started.  So g iven the situation in the 

19     battlefield, we are faced with seven groups.   Each group had different 

20     origins, and the question is as follows:  We  are referring to people who 

21     were identified, individuals who spoke Linga la on the whole, and the 

22     question is, these individuals who spoke the  Lingala language, were they 

23     in fact Banyamulenge troops, Banyamulenge ML C troops?  So far we can see 

24     that the main, the central criteria that has  been used to distinguish 

25     them is the criteria that refers to the Ling ala language, but the expert 
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 1     study mentions where -- or, rather, in which  regions this language, the 

 2     Lingala language, is spoken.  According to t he study, the Banyamulenge's 

 3     maternal language, and the Prosecution refer s to the Banyamulenge in the 

 4     indictment, well, their language, their mate rnal language is the 

 5     Kinyamulenge and the Swahili language, not t he Lingala language.  The 

 6     Lingala language cannot therefore be used as  a criteria to identify 

 7     Banyamulenge soldiers fighting for the MLC. 

 8             So the question is:  Haven't we conf used these individuals with 

 9     other military groups from Central Africa wh o were fighting for Patasse? 

10     And the study says that they, in fact, spoke  Lingala.  And this brings me 

11     to draw the conclusion that at this point in  time it's impossible to say 

12     that there are substantial grounds to believ e that it is MLC troops who 

13     committed war crimes in the CAR. 

14             And I will now conclude with this is sue, the issue of war crimes, 

15     and I would like to thank you. 

16             JUDGE TRENDAFILOVA:  Thank you, Mr. Kilolo, Counsel Kilolo.  If 

17     on behalf of the Defence no one is going to take the floor and to add 

18     something to the crime -- war crime charge, then we shall proceed with 

19     the presentation of the team of the Prosecut or on individual criminal 

20     responsibility.  Is this the case? 

21             MR. KHAN:  It is, Madam President. 

22             JUDGE TRENDAFILOVA:  Thank you.  So Ms. Bensouda, Ms. Kneuer, who 

23     is going to proceed? 

24             MS. KNEUER:  Thank you, your Honours .  The submission with 

25     respect to mode of liability will be done by  trial lawyer Cynthia Tai and 
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 1     legal officer Shkelzen Zeneli. 

 2             JUDGE TRENDAFILOVA:  Just once again  to highlight that you have 

 3     been allotted one hour and half.  Do you int end to use it, all of it? 

 4             MS. KNEUER:  Your Honours, our prese ntation is exactly one and a 

 5     half hours.  However, as I indicated this mo rning, if we have to call-out 

 6     every ERN and EVD number, it will take more time. 

 7             JUDGE TRENDAFILOVA:  The EVD number,  this is the requirement and 

 8     the last four digits.  And if you have alrea dy once referred to it, 

 9     you're not going to repeat it unless you're referring to other pages or 

10     paragraphs of the document.  That is it.  So  you have the floor. 

11             MS. TAI:  (Microphone not activated)  The Prosecution's 

12     presentation addresses Jean-Pierre Bemba's r esponsibility for the crimes 

13     charged in the amended document containing t he charges.  Through this 

14     presentation, the Prosecution will present s ufficient evidence for 

15     your Honours to establish substantial ground s to believe that 

16     Jean-Pierre Bemba is responsible as a co-per petrator pursuant to 

17     Articles 25(3)(a) and Article 30 of the Rome  Statute. 

18             The Prosecution's presentation is su bmitted in the amended 

19     document containing the charges, amended lis t of evidence, and in the 

20     in-depth analysis charts.  The Prosecution r elies on those documents and 

21     requests that they be incorporated herein. 

22             For the purposes of this presentatio n, the Prosecution will 

23     present selected core evidence consisting of  statements of victims of the 

24     crimes and statements of witnesses to the ML C's actions during the 2002 

25     and 2003 conflict.  In addition, the Prosecu tion will rely on NGO reports 
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 1     and media sources.  The Prosecution's presen tation, your Honours, will be 

 2     aided by a Flash presentation. 

 3             To demonstrate Jean-Pierre Bemba's r esponsibility as a 

 4     co-perpetrator, the Prosecution must present  sufficient evidence to 

 5     establish the following elements:  First, th at the Prosecution must 

 6     establish that there are two or more individ uals.  Second, the existence 

 7     of an agreement or common plan.  Third, that  each co-perpetrator makes 

 8     essential contributions resulting in the rea lisation of the objective 

 9     elements of the crimes.  Fourth, that the co -perpetrators coordinated 

10     their essential contributions. 

11             In addition to these elements, the P rosecution must also present 

12     sufficient evidence to establish subjective elements.  First, the 

13     co-perpetrators must be mutually aware that implementing their common 

14     plan will result in the realisation of the o bjective elements of the 

15     crimes and undertake such activities with th e specific intent to bring 

16     about the objective elements of the crimes. 

17             Second, the co-perpetrators must be aware of the factual 

18     circumstances enabling them to exercise func tional control over these 

19     crimes. 

20             Madam President, your Honours, the P rosecution submits that two 

21     individuals, Jean-Pierre Bemba and Ange-Feli x Patasse, entered into a 

22     common plan with the intention that crimes b e committed. 

23             Preliminarily, the Prosecution will provide Madam President and 

24     your Honours with the background of these co -perpetrators, and for that, 

25     your Honour, I would draw your attentions to  slide 1, which begins our 
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 1     Flash presentation. 

 2             Jean-Pierre Bemba was the MLC leader , the army 

 3     Commander-in-Chief, and the president of the  MLC.  He has publicly 

 4     admitted his formal and de facto control ove r the MLC.  In a radio 

 5     interview to Radio Okapi in 2002 which can b e found at EVD-P-00029, 

 6     Jean-Pierre Bemba himself declared himself t he MLC leader and admitted 

 7     that he was the MLC's Commander-in-Chief and  the president of the MLC. 

 8             Referring your Honours to EVD-P-0237 1, ERN 0323, 0324, 0327, and 

 9     lastly, 0328, Jean-Pierre Bemba's formal and  de facto control over the 

10     MLC has been confirmed by Witness 32 who sta tes that Jean-Pierre Bemba 

11     took all the decisions himself without consu lting anyone. 

12             At EVD-P-02370, ERN 0310, as well as  0311, the MLC has been 

13     described as Jean-Pierre Bemba's movement, a s well as his own army. 

14             Now, in 1998, Jean-Pierre Bemba's ML C took Gbadolite in the 

15     Democratic Republic of the Congo, and he con trolled the 

16     Equateur Province.  He monitored everything and controlled the finances, 

17     the military, and how the MLC was funded.  J ean-Pierre Bemba needed the 

18     alliance of the Central African Republic to maintain control over the 

19     shared border between the province of Equate ur and the Central African 

20     Republic.  As your Honours can see from this  map, a substantial portion 

21     of the northern border of the Equateur Provi nce is shared with the 

22     southern border of the Central African Repub lic.  Therefore, in order to 

23     retain control of the province of Equateur, Jean-Pierre Bemba needed the 

24     alliance of the Central African Republic gov ernment to secure the border. 

25             Your Honours, the importance and sig nificance of the border's 
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 1     security is set forth in EVD-P-01 -- I'm sor ry, 02168, and is 

 2     specifically reflected in the 1998 attack on  the MLC by Laurent Kabila, 

 3     father of the current president of the Democ ratic Republic of Congo. 

 4             Now, in 1998, Laurent Kabila used Ba ngui after being granted 

 5     transit rights by the Central African Republ ic government to surprise 

 6     Jean-Pierre Bemba's MLC troops from the rear .  From that moment forward, 

 7     Jean-Pierre Bemba realized that he needed th e Central African Republic 

 8     government's support in order to remain in c ontrol of Equateur. 

 9             Now, in addition to securing the -- securing the border, 

10     Jean-Pierre Bemba needed access to an intern ational airport.  At all 

11     times relevant to the document containing th e charges, the closest 

12     accessible airport was located in Bangui.  T his international airport 

13     provided Jean-Pierre Bemba with access to co mmercial flights headed to 

14     Europe. 

15             Jean-Pierre Bemba also needed the Ce ntral African Republic 

16     because at that time it provided him with mu ch-needed access to trade 

17     routes.  The trade routes provided him with access to fuel to operate his 

18     aircrafts, supplies, and the ability to impo rt and export goods. 

19             Jean-Pierre Bemba met all of his nee ds through this alliance with 

20     the president of the Central African Republi c. 

21             Now, your Honours, from the Central African Republic perspective, 

22     President Patasse was elected president in 1 993.  Since then, the 

23     Central African Republic government has been  under attack.  Patasse's 

24     government was most notably attacked in 2001  by former President 

25     Kolingba, and in response in that case, Pres ident Patasse sought the 
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 1     support of Jean-Pierre Bemba to repulse Koli ngba's attempted coup.  Since 

 2     the 2001 attempted coup, Patasse did not tru st his national troops, and 

 3     he would call on the MLC and on Jean-Pierre Bemba to provide military 

 4     support. 

 5             In a report to the media which can b e found at EVD-P-02122, 

 6     Patasse explained in 2003 that he could no l onger trust his army as first 

 7     Kolingba recruited only people from his trib e, and later on Bozize also 

 8     only recruited people coming from his villag e.  Patasse had to think 

 9     about rebuilding the army, but in the interi m he called on Jean-Pierre 

10     Bemba whom he referred to as his son to assi st him. 

11             Now, during the 2001 conflict, Jean- Pierre Bemba's soldiers 

12     pillaged, raped, and killed civilians percei ved to be rebel supporters in 

13     the areas where Kolingba's fighters were loc ated.  Despite the commission 

14     of crimes against the civilian population, t he leaders considered this 

15     operation a success.  At EVD-P-00074, Jean-P ierre Bemba himself admitted 

16     in the media that his MLC troops had done a good job. 

17             In summary, Jean-Pierre Bemba's need  for a secure border and 

18     Patasse's need for military support led them  to enter into a common plan 

19     when the Central African Republic government  was faced with the second 

20     coup in October of 2002. 

21             Madam President and your Honours, th e first requirement of 

22     co-perpetration requires the existence of an  agreement or a common plan. 

23     Applying the standards set forth in Katanga,  their agreement does not 

24     need to be explicit, and its existence can b e inferred from the 

25     subsequent concerted actions of the co-perpe trators. 
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 1             The common plan that existed between  Jean-Pierre Bemba and 

 2     Patasse was that Jean-Pierre Bemba would sen d his MLC troops to the 

 3     Central African Republic to destroy Patasse' s enemies, their rebels, as 

 4     well as their perceived civilian supporters.   Their sole mandate, your 

 5     Honours, was to defend President Patasse. 

 6             Your Honours, the Defence would like  to have you believe that 

 7     there was no common plan between these two p arties or that the MLC acted 

 8     on the request of the legitimately elected g overnment.  Their submission, 

 9     your Honours, is legally and factually unsup ported.  Legally, the 

10     Appeals Chamber of the Special Court of Sier ra Leone has rejected this 

11     argument in the CDF case.  On May 28 of 2008 , the Appeals Chamber stated 

12     that it is manifestly incorrect to conclude that widespread or systematic 

13     attacks against a civilian population cannot  be characterized as crimes 

14     against humanity simply because the ultimate  objective of the fighting 

15     force was legitimate and/or responded to agg ressors.  The 

16     Appeals Chamber, your Honours, held that it is no justification that the 

17     perpetrators of a crime against humanity wer e fighting for the 

18     restoration of democracy. 

19             In addition to having no legal basis , the argument submitted by 

20     the Defence is also factually incorrect and,  your Honour, 

21     mischaracterizes the issue in this case.  In  this case the issue is not 

22     isolated to the fact that the MLC were sent to protect an elected 

23     president.  The point is that the common pla n entered between 

24     Jean-Pierre Bemba and Patasse included the c ommission of crimes. 

25             Evidence of the common plan, your Ho nours, including the 
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 1     commission of crimes against the civilian po pulation is supported by 

 2     Jean-Pierre Bemba and Patasse's actions, the ir actions both prior and 

 3     subsequent to the existence of a common plan . 

 4             First, when Jean-Pierre Bemba sent h is troops to the 

 5     Central African Republic, he knew that he wo uld "loot and steal from the 

 6     civilian population."  This is stated by Wit ness 36 at EVD-P-00142, 

 7     ERN 0365, 0388, and 0391. 

 8             This witness tells us that the MLC s oldiers were always ready to 

 9     steal.  Their leaders knew it.  They knew th at their soldiers stole. 

10             A second fact demonstrating the exis tence of a common plan to 

11     attack the civilian population is that when the troops were en route to 

12     the Central African Republic their commander s instructed them to kill. 

13     At EVD-P-02412, ERN 0137, your Honours will find a statement that the 

14     MLC's were given instructions:  "In Bangui, in the Central African 

15     Republic, you have no parents, no wives, and  no children.  You go to war. 

16     You kill, and you destroy everything.  We ar e in times of war.  If 

17     Patasse called on us, it's because he knows of our strength.  Destroy the 

18     economy, even the buildings.  The Central Af rican Republic will rebuild 

19     their country.  Jean-Pierre Bemba sent you t o kill and not to have fun." 

20             Third, evidence that the common plan  included an attack on the 

21     civilian population is supported by the MLC' s own statements to their 

22     victims during the commission of crimes.  Th is can be found at 

23     EVD-P-02363, ERN 0069, 0070, and 0071. 

24             MLC perpetrators told their victims,  "You are exactly the kind of 

25     person that we were looking for because you are protecting the rebels. 

ICC-01/05-01/08-T-11-ENG ET WT 14-01-2009  78/132  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 79 
 

 

Case No. ICC-01/05-01/08  Wednesday, 14 January 200 9 

 1     Patasse gave us the order to kill anybody fr om the age of 2 or more, 

 2     because he thought that this was a rebel pla ce." 

 3             Fourth, the criminality of the commo n plan can be inferred from 

 4     the fact that the MLC troops victimised civi lians perceived to be rebel 

 5     sympathisers in the 2001 Central African Rep ublic intervention when they 

 6     specifically targeted civilian members of th e Yakoma ethnic group, 

 7     because they were from the same ethnic group  as Andre Kolingba, the 

 8     leader of the attempted coup.  Their commiss ion, your Honour, of the 

 9     crimes of the looting and rape, coupled with  the fact that they were not 

10     punished both in 2001 and 2002 demonstrates the criminal intent of the 

11     common plan. 

12             In addition to the facts, your Honou rs, that will be set forth in 

13     Mr. Zeneli's presentation regarding the 2001  event, their criminal intent 

14     can also be inferred from the trials regardi ng the 2002 intervention and 

15     the disproportionate and inadequate sentence s that were rendered. 

16             Referring your Honours to EVD-P-0006 0 at 0353, the MLC themselves 

17     released statistics of the trials that were held by their military 

18     tribunal between 2001 and 2003.  According t o their own admission, only 

19     seven MLC soldiers were tried in relation to  the 2002 Bangui operation. 

20     Six out of the seven soldiers that were char ged were charged with 

21     violation of instructions.  One out of the s ix soldiers was also charged 

22     with attempted extortion.  The seventh soldi er, your Honour, was charged 

23     with theft of forces. 

24             Conspicuously missing from these cha rges are charges for the 

25     crimes actually committed against the civili an population, notably rapes, 
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 1     pillaging, and killings.  Nowhere in the doc ument does it indicate that 

 2     hundreds of soldiers were arrested or punish ed for the 2002 crimes as the 

 3     Defence would like you to believe. 

 4             In addition, none of the seven soldi ers served a full prison 

 5     sentence.  Approximately one month following  their convictions, 

 6     Jean-Pierre Bemba granted them amnesty.  Upo n receiving amnesty, the 

 7     soldiers were reintegrated into the forces.  And at, your Honour, 

 8     EVD-P-02340 at ERN 0508, this witness states  that it was impossible for 

 9     the civilian victims from the Central Africa n Republic to appear before 

10     the tribunal.  They could not complain again st the MLC for fear of 

11     reprisals. 

12             A fifth factor demonstrating the exi stence of a common plan to 

13     attack the civilian population in 2002 is th e MLC's characterization of 

14     the 2001 Central African intervention.  Thei r characterization, 

15     your Honours, was that this operation was a success despite the fact that 

16     similar crimes were committed.  It was consi dered a success because both 

17     of the men got what they wanted.  Patasse re mained in power, and 

18     Jean-Pierre Bemba had control over the Centr al African Republic border. 

19             EVD-P-02392, ERN 0460, 0461, and 046 2, provides your Honour with 

20     evidence.  That witness states regarding the  2001 MLC operation that all 

21     the -- all the officials in the MLC were tal king about this and that they 

22     were saying, "Okay.  These guys looted and b rought back things.  The 

23     leadership was very happy because the missio n had reached its 

24     objectives." 

25             Further evidence of the criminal nat ure of the common plan comes 
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 1     from the fact that the troops were sent into  a permissive environment 

 2     with carte blanche to select victims to rape , kill, and torture.  By 

 3     fighting on behalf of the president, there w as an implicit understanding 

 4     that there would be no disciplinary measures  taken against them. 

 5     Commission of the crimes were the intended r esult, as it would contribute 

 6     to the destruction of Patasse's opposition. 

 7             Madam President, your Honours, the P rosecution has thus far 

 8     established, number one, Jean-Pierre Bemba a nd Patasse's political and 

 9     strategic needs; and second, the existence o f their common plan for 

10     Jean-Pierre Bemba to send his MLC troops to the Central African Republic 

11     to destroy Patasse's enemies, the rebels and  their perceived civilian 

12     supporters, which included the commission of  crimes. 

13             Your Honours, the next element of co -perpetration requires that 

14     boat Jean-Pierre Bemba and Patasse contribut ed essential contributions 

15     towards realisation of the objective element s of the crimes.  Jean-Pierre 

16     Bemba's essential contributions to the commo n plan and its implementation 

17     reflect his command and control over the MLC .  His essential 

18     contributions include, first, his deployment  of MLC troops to the 

19     Central African Republic and his appointment  of the commander for the 

20     MLC's Central African Republic operation. 

21             In addition to his deployment and ap pointment, your Honours, the 

22     MLC Central African Republic operation comma nder was ordered by 

23     Jean-Pierre Bemba to conduct an operation in  the field in the 

24     Central African Republic.  That can be found , your Honours, at 

25     EVD-P-02299 and ERN 0287. 
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 1             Next, Jean-Pierre Bemba's command ov er his troops included his 

 2     sole control over the contribution of milita ry equipment, fuel, and 

 3     finances, as well as the movement of logisti cs to support his commanders 

 4     in the field. 

 5             Referring your Honours to EVD-P-0239 2, ERN 0442, Jean-Pierre 

 6     Bemba knew which material was needed to supp ly the troops.  He was the 

 7     only one to give instructions as to how to m ove the logistical means from 

 8     one sector to another.  He did this after ha ving contact of the commander 

 9     of the sector in the field. 

10             Third, the MLC were also supplied wi th weaponry.  Their weapons, 

11     your Honours, included assault weapons as we ll as ammunition. 

12             Next, Jean-Pierre Bemba provided him self, as well as his MLC 

13     commanders, with the means to communicate.  One witness tells us that 

14     Jean-Pierre Bemba had his own radio at home and that he could communicate 

15     with his men by himself.  In addition, anoth er witness states that the 

16     MLC used radios, Thurayas, Motorolas, and ev entually Vodacoms, all of 

17     which were given to them by Jean-Pierre Bemb a. 

18             Fifth, Jean-Pierre Bemba provided th e MLC troops, as well as 

19     their equipment and supplies, with transport ation to the Central African 

20     Republic.  The MLC used aeroplanes to transp ort troops as well as their 

21     equipment and supplies, all of which Jean-Pi erre Bemba controlled. 

22     Your Honours may find this information at EV D-P-02340, ERN 0367 and 0368. 

23     This fact is also substantiated by EVD-P-001 42 at ERN 0384. 

24             Last, Jean-Pierre Bemba personally v isited his troops in the 

25     Central African Republic.  He visited his tr oops at PK12 during the 
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 1     intervention.  This can be found, your Honou rs, at EVD-P-02162. 

 2             This visit, your Honours, was broadc asted on Radio France 

 3     Internationale on the 3rd of November of 200 2.  They reported that 

 4     Jean-Pierre Bemba visited his troops in PK12  the day before, on the 2nd 

 5     of November, 2002.  Jean-Pierre Bemba, in ad dition, also visited the 

 6     commander of the MLC's Central African Repub lic operation while that 

 7     commander was in the field.  This evidence, your Honour, can be found at 

 8     EVD-P-02298 at ERN 0280 and ERN 0281. 

 9             Now, your Honours, turning your atte ntion to Patasse's 

10     contributions.  We know that he also made es sential contributions which 

11     first began with his request that Jean-Pierr e Bemba send his troops to 

12     defend him.  This can be found at EVD-P-0216 9 at ERN 0265. 

13             Second, Patasse provided various bas es for the MLC during their 

14     2002 Central African Republic operation.  Wi tness 46, your Honours, at 

15     EVD-P-02334, ERN 0303, states that after cro ssing the Oubangui River the 

16     various MLC forces were regrouped at the off ice of the Force Navale in 

17     Bangui.  Then they moved to the Regiment de Soutien, which is located 

18     near Camp Beal in Bangui, the military camp of the FACA. 

19             Next, Patasse also provided ground t ransportation for the MLC 

20     troops.  That is found at EVD-P-00138, ERN 0 304.  In addition to the 

21     ground transportation, he provided air trans portation for the FACA and 

22     MLC commanders to attend a strategy meeting.  

23             The first evidence supporting ground  transportation, 

24     your Honours, can be found in the statement of Witness 25 at EVD-P-02169, 

25     ERN 0304.  This witness tells us that the ML C had some vehicles which 
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 1     were put at their disposal by the Presidency .  This witness elaborates 

 2     that these vehicles belong to the navy or th e Presidential Guard. 

 3             Second, at EVD-P-02330, Witness 46 s tates that Patasse requested 

 4     that a team, including FACA and MLC commande rs, be provided with an 

 5     aeroplane in order to go to Gbadolite where further operations were 

 6     discussed.  This occurred, your Honours, at the end of November and the 

 7     beginning of December of 2002. 

 8             In addition to providing them with v ehicles, Patasse arranged for 

 9     fuel to be provided for the ground transport ation.  This is supported by 

10     EVD-P-02157, ERN 0126. 

11             Next, Patasse provided uniforms to t he MLC, and he also ordered 

12     that a global food allowance, called the Pri me Globale d'Alimentation, be 

13     given to MLC officers to provide food for th e MLC troops.  Your Honours 

14     may find this information at EVD-P-02157, ER N 0126. 

15             Now, Witness 26 confirms this fact a t EVD-P-00136, ERN 0171 to 

16     0174.  This witness tells us that the MLC Ce ntral African Republic 

17     commander came from time to time to the USP headquarters at Camp Deroux. 

18     Their commander came to meet the USP command er and receive money for food 

19     for the MLC troops on the ground. 

20             Madam President, your Honours, in co nclusion to this segment of 

21     the presentation, the Prosecution has identi fy the essential 

22     contributions made by both Jean-Pierre Bemba  and Patasse.  Your Honours, 

23     the Defence in their arguments thus far has attempted to place all 

24     responsibility on Patasse for the MLC's crim es.  They do this by focusing 

25     only on Patasse's essential contributions an d ignoring the other side, 
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 1     those contributions made by Jean-Pierre Bemb a.  With all due respect, 

 2     your Honours, this is an a mischaracterizati on of the mode of liability 

 3     that has been charged and the facts and circ umstances of the 

 4     Prosecution's case. 

 5             Jean-Pierre Bemba made essential con tributions to his common plan 

 6     with Patasse, and he has been appropriately charged.  Patasse's essential 

 7     contributions in no way diminishes Jean-Pier re Bemba's contributions or 

 8     his responsibility as a co-perpetrator, as t he Defence would like 

 9     your Honours to believe. 

10             Next, the Prosecution will establish  the control that 

11     Jean-Pierre Bemba exercised over the MLC dur ing the Central African 

12     Republic operation.  The Prosecution will be gin with an explanation of 

13     the hierarchical structure of the MLC and th e vertical reporting channels 

14     that lead to Jean-Pierre Bemba as the presid ent and Commander-in-Chief. 

15             Second, the Prosecution will briefly  describe the Central African 

16     Republic military structure and the vertical  reporting channels that 

17     existed within. 

18             Third, the Prosecution will identify  in this segment the 

19     horizontal communication that occurred betwe en the MLC and the 

20     Central African Republic military forces dur ing the 2002 Central African 

21     Republic operation. 

22             Last, the Prosecution will detail ho w the MLC and the 

23     Central African forces coordinated their ess ential contributions to 

24     maximise the effectiveness of their military  operation in furtherance of 

25     the common plan. 
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 1             Your Honours, I would direct your at tention to the slide that is 

 2     presented before your Honours.  As stated pr eviously, the MLC was 

 3     controlled by Jean-Pierre Bemba, the preside nt and Commander-in-Chief. 

 4     As evidenced in this slide, he had formal co mmand and control over the 

 5     MLC.  The MLC's formal structure, as reflect ed in this slide, include 

 6     three separate branches.  First, the General  Secretariat; second, the 

 7     Political and Military Council; and third, t he Army.  In addition to 

 8     these three branches, the MLC had civilian a nd military intelligence 

 9     bureaus that were separate and apart from th ese three organs.  Those are 

10     reflected, your Honours, on the left-hand si de of the chart.  These 

11     bureaus and their significance is that they were directly linked to 

12     Jean-Pierre Bemba. 

13             Now, directing your Honours to the f irst branch, the 

14     General Secretariat.  The head of the Genera l Secretariat was the 

15     General Secretary.  The General Secretary wa s appointed by 

16     Jean-Pierre Bemba and responsible for the po litical branch.  The 

17     General secretary's primary task was the org anisation of the political 

18     wing of the MLC, and his direct superior was  Jean-Pierre Bemba.  This, 

19     your Honours, can be found at EVD-P-02168, E RN 0511. 

20             The second branch of the MLC was the  Political and 

21     Military Council.  That is reflected near th e middle of the slide.  The 

22     councils, your Honour, had no control over t he military decisions that 

23     were made in the MLC and were only informed of the decisions after they 

24     were taken. 

25             Referring your Honours to EVD-P-0015 1, ERN 0167, Witness 33 
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 1     states that the MLC had a Political and Mili tary Council that was 

 2     presided by Jean-Pierre Bemba.  However, the  witness goes on to state 

 3     that it was not informed of military decisio ns. 

 4             Next and most importantly, was the t hird branch, the Army. 

 5     Jean-Pierre Bemba was at all times relevant to the document containing 

 6     the charges, the Commander-in-Chief. 

 7             As state briefly, Jean-Pierre Bemba also had the civilian and 

 8     military intelligence bureaus.  Of significa nce is that the bureaus not 

 9     only reported directly to him but that they did so on a daily basis. 

10     This is supported, your Honour, by the state ments of Witness 33 found at 

11     EVD-P-00151, ERN 0167. 

12             Jean-Pierre Bemba's control, however , was not limited to the 

13     formal control that was demonstrated in this  slide presentation.  He also 

14     retained de facto control over the MLC.  He retained his command and 

15     control, your Honours, either through the ML C's hierarchical structure or 

16     by bypassing the structure and communicating  directly with those in the 

17     field.  Regardless, Jean-Pierre Bemba alone took the decisions regarding 

18     military operations, and his Chief of Staff was limited to the follow-up. 

19     The evidence supporting this, your Honours, is found at EVD-P-00151, and 

20     is also supported by the statement of an add itional witness at 

21     EVD-P-02168, ERN 0509, 0554. 

22             This witness confirms that the supre me decision-making body in 

23     the MLC was the president who managed the ML C a bit like an enterprise. 

24     He describes Jean-Pierre Bemba as the Chief Executive Officer, and states 

25     that everything flowed from his decisions. 
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 1             Significantly, Witness 46 states tha t Jean-Pierre Bemba retained 

 2     control over the MLC troops during the 2002 Central African Republic 

 3     intervention.  His -- that statement, your H onour, is also corroborated 

 4     by that of another witness.  That witness te lls us that the commander of 

 5     the MLC's Central African Republic operation  received his orders for the 

 6     operation in Bangui from Jean-Pierre Bemba.  This witness further 

 7     explains that this commander could only rece ive orders from 

 8     Jean-Pierre Bemba.  Your Honours, this infor mation can be found at 

 9     EVD-P-02168, ERN 0527, 0534, and 0545. 

10             In addition to these examples, Jean- Pierre Bemba's de facto 

11     control over the MLC is also supported by hi s sole authority over 

12     different functions.  He had the power to ap point commanders of brigades 

13     and battalions.  He had the power to authori se arrests, and he also had 

14     the power to appoint. 

15             Your Honours, collectively, a view o f the Prosecution's evidence 

16     supports the fact that all decisions came fr om Jean-Pierre Bemba, and 

17     that based upon the hierarchical structure a nd the de facto control, the 

18     commander of the MLC's Central African Repub lic operations was 

19     subordinate and accountable to him. 

20             Consistent with the control that exi sted over the MLC is the 

21     vertical reporting system that provided Jean -Pierre Bemba with consistent 

22     and up-to-date information regarding the MLC 's actions. 

23             First, Jean-Pierre Bemba received di rect reports from his 

24     Chief of Staff.  This is supported, your Hon ours, by the statement of 

25     Witness 33 contained at EVD-P-00142, ERN 037 5. 
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 1             Second, as demonstrated in the next slide, Jean-Pierre Bemba 

 2     received daily reports from the military and  civilian intelligence 

 3     bureaus. 

 4             Third, Jean-Pierre Bemba received da ily reports from the 

 5     General Staff. 

 6             Fourth, and most significantly for o ur case, is the fact that 

 7     Jean-Pierre Bemba had daily direct communica tions with field commanders. 

 8     Jean-Pierre Bemba, as stated by Witness 33 a t EVD-P-00151, bypassed the 

 9     chain of command and communicated directly w ith the field commanders. 

10     This communication occurred via radio or Thu rayas, and Jean-Pierre Bemba 

11     followed everything that was happening and u sed to take part in 

12     motivating his troops. 

13             Another witness, Witness 36, found a t EVD-P-00143 at ERN 0409, 

14     corroborates that Jean-Pierre Bemba had dail y contacts with commanders in 

15     the field whenever there were operations.  H e also corroborates that the 

16     contact was daily. 

17             Another witness states that during t he Central African Republic 

18     operation, Jean-Pierre Bemba gave instructio ns to the commander of the 

19     MLC's Central African Republic operation. 

20             Your Honours, the daily and consiste nt contact that existed 

21     between Jean-Pierre Bemba and the MLC Centra l African Republic commander 

22     demonstrates that Jean-Pierre Bemba's troops  had not been subordinated to 

23     Patasse and that he himself retained control  over the MLC. 

24             In summary, the vertical reporting s ystem establishes that 

25     information was channelled from a number of sources to Jean-Pierre Bemba 
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 1     and that this virtually guaranteed that he w ould receive consistent 

 2     information; and in practice, this is exactl y what happened during the 

 3     Central African Republic operation.  Witness  36 at EVD-P-00143, ERN 0458, 

 4     states:  "He knew what was happening," refer ring to Jean-Pierre Bemba, 

 5     "and he knew about these actions committed b y his men in Bangui." 

 6             In addition to the hierarchical repo rting structure, three other 

 7     witnesses state that they told him about the  crimes.  These witnesses, 

 8     your Honours, be can found at EVD-P-02168, E RN 540; second, EVD-P-02340, 

 9     ERN 484 and 485; and lastly, EVD-P-00139 at ERN 477. 

10             With reference to the last EVD numbe r, a sample of the 

11     information that was provided about the crim es, Witness 37 states that 

12     this witness and others informed Jean-Pierre  Bemba about the consequences 

13     of these war crimes and human rights violati ons.  They told him in 

14     informal discussions, "Sometimes people told  him personally, and 

15     sometimes in a group, but nevertheless, they  told him of the 

16     consequences.  They told him of the crimes.  They also told him that the 

17     military operations were badly perceived." 

18             Now, similar to the -- Jean-Pierre B emba's command and control 

19     over the MLC, his co-perpetrator, Patasse, a lso retained control over the 

20     Central African Republic military structure,  a structure which also had a 

21     vertical reporting system.  Briefly, the com manders of the two military 

22     branches, the FACA and the USP, reported dir ectly to Patasse.  In 

23     addition to the commander's direct reporting , Patasse communicated with 

24     the field commanders and directed his troops  in the field. 

25             At EVD-P-00098, ERN 0113, 0114, this  witness tells us that 
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 1     Patasse directed his troops in the field and  that he could not ignore the 

 2     consequences of his actions.  He could not i gnore them, because he 

 3     followed them directly and in person. 

 4             Now, your Honours, viewing these two  organisations collectively 

 5     side by side, their joint coordination is re flected by the three layers 

 6     of contact that occurred between them during  the Central African Republic 

 7     2002 conflict.  On a primary level, their jo int coordination is evidenced 

 8     by the contact that occurred between Jean-Pi erre Bemba and Patasse during 

 9     the 2002 operation. 

10             One witness at EVD-P-02168, ERN 0527 , states that there were 

11     telephone calls between the two parties betw een the operation and that 

12     Jean-Pierre Bemba gave instructions to the M LC's commander of the 

13     Central African Republic operation.  It is s ignificant to note, 

14     your Honours, that this witness specifically  states that the contact 

15     occurred during the operations themselves. 

16             Second, their subordinates had conta ct between themselves. 

17             Third, their joint coordination is i llustrated by the 

18     Central African Republic MLC commander's rep orts.  This commander 

19     reported directly to Jean-Pierre Bemba and, in turn, Jean-Pierre Bemba 

20     contact Patasse when it was deemed necessary .  The evidence for this, 

21     your Honours, can be found at EVD-P-02329 at  ERN 0210. 

22             The importance of this fact, of the MLC commander reporting 

23     directly to Jean-Pierre Bemba, is that it de monstrates his consistent 

24     command and control over the MLC throughout the implementation of the 

25     common plan.  Witness 46 supports that and s tates that when the MLC 
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 1     troops arrived in the Central African Republ ic they were in direct 

 2     contact with Jean-Pierre Bemba, and only whe n specific situations 

 3     occurred that need some specific actions, Je an-Pierre Bemba made contact 

 4     with Patasse. 

 5             The coordination of Jean-Pierre Bemb a's essential -- and 

 6     Patasse's essential contributions, your Hono urs, is really evidenced in 

 7     the creation of a Coordination Cell that exi st between the two 

 8     organisations.  The Coordination Cell was re sponsible for the day-to-day 

 9     operations.  Nevertheless, Jean-Pierre Bemba  retained control over the 

10     MLC throughout the Central African Republic operation. 

11             Now, the Joint Coordination Cell and  its existence is supported 

12     by Witness 26 at EVD-P-00136, ERN 0158.  Thi s witness tells us that there 

13     was a Coordination Cell located at Camp Beal  and that it was manned by 

14     members of the USP, the FACA, as well as the  MLC.  The cell was 

15     responsible for monitoring operations on the  ground and essentially 

16     dealing with the problems that were encounte red by the troops.  The 

17     troops reported back to this cell, who had r egular meetings, and reports 

18     were written about their problems.  Together  they collectively decided 

19     that the MLC, which was better equipped, wou ld attack first and that the 

20     FACA would support them from behind. 

21             This Coordination Cell also operated  in the field.  Witness 26 

22     states that there was an operational liaison  on the ground that 

23     coordinated these three groups.  This repres entative communicated 

24     between -- the MLC's representative communic ated between these groups via 

25     walkie-talkie about what happened on the gro und, specifically the 
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 1     movements of the troops and how operations d eveloped. 

 2             This Joint Coordination Cell, your H onours, provided Jean-Pierre 

 3     Bemba with an additional source of informati on about what was directly 

 4     occurring on the field, including the crimes . 

 5             At EVD-P-00102, ERN 0413, we can fin d evidence that the FACA 

 6     called on the MLC representative often when the pillaging began.  They 

 7     called on him to help report the cases of pi llaging and theft to his 

 8     superiors.  This witness tells us that the M LC representative was in 

 9     contact with his superiors by cell phone and  spoke to them in Lingala. 

10             Madam President, your Honours, the P rosecution has identified 

11     through this presentation thus far the multi ple reporting channels that 

12     existed between the MLC and the FACA forces.   These reporting channels 

13     that existed and are represented in slide 30  were designed to funnel 

14     information about the MLC's activities to Je an-Pierre Bemba.  It is 

15     significant to note that the reporting did n ot only occur on the top 

16     echelon but also contained sources on the fi eld level.  This high degree 

17     of organisation between the MLC and the Cent ral African Republic forces 

18     ensured the success of their common plan. 

19             Your Honours, the Prosecution will n ow address the subjective 

20     requirements set forth in Article 30 of the Rome Statute. 

21             The Prosecution submits that the int ention for the MLC troops to 

22     commit crimes against the Central African Re public population and its 

23     perceived civilian supporters is supported i n part by the MLC's 

24     commission of similar crimes in 2001 in the Central African Republic, as 

25     well as the crimes that occurred in Mambasa in 2002, days before the 
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 1     intervention.  With your Honours' permission , my colleague 

 2     Mr. Shkelzen Zeneli will address these event s.  At the conclusion of his 

 3     presentation, I will present further evidenc e demonstrating that 

 4     Jean-Pierre Bemba and Patasse intended that the civilian population be 

 5     victimised as part of their common plan. 

 6             Thank you, your Honours. 

 7             JUDGE TRENDAFILOVA:  Thank you, Ms. Tai, for your presentation. 

 8     Now we shall proceed with Mr. Zeneli. 

 9             MS. TAI:  Yes. 

10             JUDGE TRENDAFILOVA:  Yes.  Be mindfu l that we have to take a 

11     break at 4.00 for half an hour, but you have  the floor, Mr. Zeneli, 

12     please. 

13             MR. ZENELI:  Madam President, your H onours, this presentation is 

14     based on a selection of Prosecution's core e vidence regarding MLC's prior 

15     behaviour in 2001 Central African Republic - - 

16             JUDGE TRENDAFILOVA:  Excuse me, Mr. Zeneli.  I was very kindly 

17     informed by our legal officer that Mr. Liris s is away.  Is there some 

18     medical problem with him or -- 

19             MR. KHAN:  Your Honour, there's no p roblem.  I didn't wish to 

20     disturb the Court.  Obviously there's two le ad counsel in this case so 

21     there's no prejudice to Mr. Bemba.  But he's  popped out for a few minutes 

22     and he will be back any moment. 

23             JUDGE TRENDAFILOVA:  So he's here. 

24             MR. KHAN:  He will have a long -- 

25             JUDGE TRENDAFILOVA:  Otherwise I was  about to ask Mr. Bemba 
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 1     whether he agrees to proceed in this composi tion of his team. 

 2             MR. KHAN:  Well, your Honour, there' s two lead counsel so I think 

 3     there's automatic written consent. 

 4             JUDGE TRENDAFILOVA:  Thank you.  Tha nk you.  Excuse me for the 

 5     interruption, Mr. Zeneli, proceed. 

 6             MR. ZENELI:  Thank you, Madam Presid ent.  Madam President, 

 7     your Honours, this presentation is based on a selection of Prosecution's 

 8     core evidence regarding MLC's behaviour in 2 001 Central African Republic 

 9     intervention and Mambasa 2002 operation. 

10             As it is stated in the document cont aining the charges, 

11     Jean-Pierre Bemba's intention and knowledge regarding the commission of 

12     crimes during Central African Republic 2002 conflict is based only in 

13     part on the MLC's prior behaviour.  Your Hon ours, from May to June 2001, 

14     Patasse sought help from Jean-Pierre Bemba t o combat a coup attempt by 

15     former Central African Republic president, A ndre Kolingba.  This was the 

16     first time that the MLC committed mass atroc ities against Central African 

17     Republic population.  Several sources eviden ced Patasse's request for 

18     assistance to Jean-Pierre Bemba.  In respons e to that request, 

19     Jean-Pierre Bemba made the decision to inter vene.  Witnesses 7, 32, 45, 

20     and 37 all agree on this point.  The EVD num bers for this would be at 

21     EVD-P-02371, ERN 0339; EVD-P-02392, ERN 0459 ; and EVD-P-00139 at ERN 

22     0487. 

23             Witness 7 states that in May 2001, P atasse received the support 

24     of Jean-Pierre Bemba, the MLC leader.  EVD-P -00099 at 0463. 

25             L'Observateur Centrafricain reported  that Jean-Pierre Bemba sent 
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 1     700 combatants to help Patasse's regime.  EV D-P-02438 at 0253. 

 2             Your Honours, evidence shows that th e MLC had two main objectives 

 3     in this intervention.  The first was to save  Patasse's presidency.  This 

 4     is supported by several witnesses's statemen ts, including those of 

 5     Witnesses 9, 15, and 45.  EVD-P-02168 at 052 4, EVD-P-02392 at 0441, 

 6     EVD-P-02173 at 0132. 

 7             The second objective was to protect MLC's position and interest 

 8     in the Democratic Republic of Congo with whi ch it shared a strategic 

 9     border.  As provided in the accounts of Witn ess 33, Jean-Pierre Bemba 

10     needed to use Bangui for MLC's refuelling an d resupplying of products. 

11     Bangui's international airport also provided  a way out for the MLC 

12     officers.  EVD-P-00151 at 0168. 

13             Witnesses 15 and 40 explain further the strategic importance of 

14     Bangui to Jean-Pierre Bemba and the MLC due to its location at the rear 

15     of the MLC's position in the Equateur area o f the Democratic Republic of 

16     Congo.  EVD-P-02296 at 0218 to 0219, and EVD -P-02168 at 0525 and 0526. 

17             In support of these objectives, Jean -Pierre Bemba deployed the 

18     MLC to Central African Republic in 2001 wher e they perpetrated serious 

19     crimes against the Central African Republic population.  Witnesses 25 and 

20     7 provide accounts regarding these crimes.  They talk about the 

21     pillaging, the rapes, thefts, and destructio n of properties committed by 

22     Jean-Pierre Bemba's men.  EVD-P-00138, ERN 0 325; and EVD-P-00099 at 0465 

23     and 0467. 

24             Witness 25 states, and I quote:  "Th ey took everything away.  For 

25     example, in the 7th Arrondissement in Ouango , in 2001, they shaved the 
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 1     district.  They stole everything.  They pill aged everything.  They 

 2     brought everything away."  EVD-P-00138 at 03 17. 

 3             In describing the violence of MLC so ldiers, Witness 7 states and 

 4     I quote:  "They would stop us in the street to beat us up because they 

 5     accused us of being against Patasse.  Bemba' s rebels also committed rapes 

 6     and murders.  When Bemba's rebels found a be autiful woman, they took her 

 7     for the chief."  EVD-P-00099 at 0465 through  0467. 

 8             Your Honours, numerous independent N GOs and media sources 

 9     reported the violence that corroborated the witness's statements.  For 

10     example, in January 2002, Amnesty Internatio nal reported that during the 

11     weeks that followed the arrival of MLC troop s the Bangui districts of 

12     Ouango, Petevo, Bimbo, and Kasai witnessed t he extreme violence that 

13     accompanied the resumption of control of the  town by government forces 

14     faithful to the government.  This is EVD-P-0 0016 at 0583 and 0584. 

15             In regard to the same events, integr ated regional information 

16     networks news reported that, and I quote:  " Bemba's fighters ran amok 

17     looting, killing men, and raping women in Ou ango in the eastern area of 

18     the capital where Kolingba and his Yakoma pe ople were based." 

19     EVD-P-02156 at 0405, EVD-P-02117. 

20             Other sources, like L'Observateur Ce ntrafricain and the BBC 

21     Monitoring International Reports, also evide nced the crimes and the 

22     growing number of the victims at the time.  EVD-P-02438 at 0242.  The BBC 

23     monitoring international reports in July 200 1 provided a recorded report 

24     of a journalist which states, and I quote:  "Yes, we recall all the 

25     testimonies given on our radio.  People were  saying the same thing. 
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 1     Bemba's men have been maltreating us and loo ting.  They are looting 

 2     everything.  At night Jean-Pierre Bemba's me n loaded their booty into 

 3     canoes, taking them across River Oubangui to  the Democratic Republic of 

 4     Congo.  EVD-P-02117. 

 5             JUDGE TRENDAFILOVA:  Mr. Zeneli -- 

 6             MR. ZENELI:  Yes. 

 7             JUDGE TRENDAFILOVA:  -- I hate to in terrupt you, but could you 

 8     proceed after the break, because we have to respect the right of the 

 9     interpreters to -- to have a little bit of r est. 

10             MR. ZENELI:  That will be fine with me, Madam President. 

11             JUDGE TRENDAFILOVA:  We adjourn now the hearing and we shall 

12     reconvene in half an hour, 4.30.  Thank you.  

13             COURT USHER:  All rise. 

14             Break taken at 4.02 p.m. 

15             On resuming at 4.29 p.m. 

16             COURT USHER:  All rise. 

17             JUDGE TRENDAFILOVA:  Please be seate d.  We resume the session. 

18             Mr. Zeneli, you have the floor to pr oceed with your presentation. 

19             MR. ZENELI:  Thank you, Madam Presid ent. 

20             JUDGE TRENDAFILOVA:  Mr. Bemba -- wa it a minute.  Would you 

21     escort Mr. Bemba into the courtroom. 

22             (The suspect entered court) 

23             MR. ZENELI:  Thank you, Madam Presid ent.  I'm asked to slow down 

24     for the sake of interpreters, so -- 

25             JUDGE TRENDAFILOVA:  Please do. 
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 1             MR. ZENELI:  -- I will take that int o consideration this time. 

 2             JUDGE TRENDAFILOVA:  Please do. 

 3             MR. ZENELI:  Your Honours, the MLC s oldiers did not keep all the 

 4     pillaged property for themselves.  The evide nce presented to you shows 

 5     that Jean-Pierre Bemba and the MLC hierarchy  themselves possessed items 

 6     and proceeds of these crimes.  For example, Witness 32 states that the 

 7     chief, Jean-Pierre Bemba, could not be unawa re of the fact that the MLC 

 8     troops pillaged.  The chief himself had a wh ite pick-up Toyota or Nissan, 

 9     double cabin, pillaged during the first Cent ral African Republic 

10     operation.  This is to be found at EVD-P-023 71 at 0334. 

11             The witness further states that he h ad seen the fruits of the 

12     thefts and pillaging in Gbadolite, and I quo te:  "I saw the jeeps, no 

13     less than five jeeps.  They were driven by t he members of Jean-Pierre 

14     Bemba's Presidential Guard, and the jeep was  driven by the former G2, 

15     Bokolumbe.  At 0341. 

16             Your Honours, Jean-Pierre Bemba's po ssession of pillaged items is 

17     not the only evidence that the Prosecution h as that he knew of the MLC's 

18     conduct in Central African Republic.  Our ev idence shows that the crimes 

19     were reported to Jean-Pierre Bemba and that he did not take any measures 

20     to punish the direct perpetrators. 

21             Witness 45, for example, notes that the MLC was responsible for 

22     the pillaging in 2001 and that it would have  been difficult for 

23     Jean-Pierre Bemba not to know this, and I qu ote:  "He certainly 

24     considered that this was the price to pay fo r the objectives to be met, 

25     because he had to choose between sanctioning  or punishing his soldiers or 
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 1     congratulating them for the victory they won ."  When asked, the witness 

 2     said that he did not know of any internal in vestigation conducted at this 

 3     time regarding the commission of the crimes.   EVD-P-02392 at 0460 to 

 4     0462. 

 5             Similarly, Witness 7 states that whe n these abuses -- and I'm 

 6     quoting here:  "With these abuses were repor ted to Bemba by the Civil 

 7     Intelligence Service, Bemba took no measures  to stop them.  Each decision 

 8     was taken by Bemba."  EVD-P-00099 at 0466 th rough 0468. 

 9             Witness 32 provides similar evidence  stating that the military 

10     hierarchy clearly was informed about the MLC  abuses.  He states, and I 

11     quote:  "The military commander of his -- of  this operation was 

12     Jean-Pierre Bemba, and he was informed."  Wh en asked what was Jean-Pierre 

13     Bemba's reaction to these abuses, he respond ed that, and I quote again: 

14     "Silence means consent, because if he was ag ainst it, he would have sent 

15     the pillaged vehicles back to Bangui."  EVD- P-02371 at 0342. 

16             Amnesty International supports this position.  Its report of 

17     January 2002 states that, and I quote:  "Amn esty International has still 

18     not seen -- not been informed of any investi gation by the MLC to identify 

19     those soldiers who were allegedly involved i n human rights abuses." 

20     EVD-P-00016 at 0592. 

21             The report continues that:  "In this  climate of fear and 

22     impunity, a witness told Amnesty Internation al that the people 

23     responsible for these murders were not even charged.  That's why I 

24     thought it best to flee with my family."  At  0591 and 0592. 

25             Amnesty International mentions the s ame facts in its 2004 report. 
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 1     The report notes that its representatives me t the MLC Secretary-General 

 2     and urged the MLC leadership to remove any o f their combatants implicated 

 3     in rape and other abuses from positions in w hich they could commit or 

 4     order further human rights abuses.  The repo rt adds that the MLC leaders 

 5     are not known to have taken any action again st the alleged perpetrators. 

 6     EVD-P-00015 at 0512. 

 7             In July 2001, BBC Monitoring Interna tional Reports, whilst noting 

 8     Jean-Pierre Bemba's announcement of the arre st of an MLC commander for 

 9     poor supervision of troops, specifies that J ean-Pierre Bemba, and I 

10     quote, "was vague about the commander's iden tity" and questions whether 

11     the commander will really be tried and punis hed or whether Jean-Pierre 

12     Bemba "simply made the announcement for effe ct in an attempt to reconcile 

13     with the international community."  This is EVD-P-02117 at 0409, 0410. 

14             Madam President, your Honours, in ad dition to the 2001 Central 

15     African Republic intervention, MLC establish ed a practice of pillage, 

16     rape, and violence during their Mambasa offe nsive in October 2002. 

17             From 12 to 19th of October, 2002, pr ior to the Central African 

18     Republic's intervention, MLC troops attempte d to capture Mambasa, which 

19     is located in Ituri, a province of the Democ ratic Republic of the Congo. 

20     These are at paragraphs 147 and 148 of EVD-P -00093. 

21             MONUC reported that this offensive w as called Operation Effacer 

22     le Tableau.  This is the French quote from t he report.  (Interpretation) 

23     Operation Wipe the Slate Clean (Previous tra nslation continues) ... also 

24     provide details about the attack.  EVD-P-000 93 at 0317 through 0318, and 

25     EVD-P-00143 at 0433. 
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 1             The evidence shows that the Mambasa operation was directed by 

 2     Jean-Pierre Bemba who received reports.  Jea n-Pierre Bemba was 

 3     communicating through the Chief of Staff or giving orders directly to 

 4     commanders. 

 5             And I'm asked again to slow down, yo ur Honours.  I'm sorry for 

 6     that.  I -- 

 7             JUDGE TRENDAFILOVA:  Please do, beca use we shouldn't torture the 

 8     interpreters. 

 9             MR. ZENELI:  Absolutely. 

10             JUDGE TRENDAFILOVA:  Thank you. 

11             MR. ZENELI:  Witness 15 gives eviden ce of this.  When asked 

12     whether he knew who led the military operati ons in Mambasa and who gave 

13     the orders, the witness replied, and I quote :  "All the operations are 

14     led from Jean-Pierre Bemba's house.  It's hi m who had the communications 

15     on the operations."  EVD-P-02168 at 0537 and  0538. 

16             Witnesses 44 and 45 corroborate the statement.  Their accounts 

17     depict Jean-Pierre Bemba as the chief of the  army during this operation 

18     and specify his bypassing of Witness 36 to g ive direct orders to 

19     commanders on the ground.  EVD-P-02340 at 04 98, and EVD-P-02391 at 0541. 

20             As with the Central African Republic  intervention in 2001, MLC 

21     soldiers raped and pillaged during the Mamba sa offensive in October 2002. 

22     According to MONUC report, the evidence indi cates that promises of 

23     pillaging and rape were given to the MLC com batants prior to the attack 

24     and that they were subsequently permitted to  rape and pillage.  Extracted 

25     from this report, your Honours, I read:  "Th e way the violence was 
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 1     carried out tends to indicate that it was pl anned and coordinated.  While 

 2     advancing on Mambasa, the officers promised their combatants four days of 

 3     looting and rape if the town was captured."  MONUC further reports that 

 4     during the offensive several elements indica te that the operation was 

 5     planned by the military leadership.  Collect ion points for the booty were 

 6     designated in different areas of the town in  order to carry out 

 7     systematic pillaging.  From these points, th e stolen items were carry to 

 8     the four main military camps.  People were f orced to carry the goods. 

 9     Those who resisted were beaten up." 

10             It further states that the military leaders, through their 

11     behaviour and speeches to the troops were al so providing a licence to 

12     violence.  EVD-P-00093 at 0319. 

13             Your Honours, MONUC has also reporte d detailed accounts of abuses 

14     that MLC troops committed in this operation.   These abuses include 

15     killings, summary executions, rape, sexual a buse, torture, and systematic 

16     pillaging.  At paragraphs 108 through 123 of  EVD-P-00093. 

17             Witnesses 44 and 45 also describe th e violent crimes by the MLC. 

18     Witness 45 states that, and I quote:  "There  were looting, also murder, 

19     acts of looting and murder were well proved. "  EVD-P-02340 at 0497 and 

20     0498. 

21             Witness 44 states that in regard to the MLC operation in Mambasa 

22     in 2002, they were all informed about the ab uses, and that according to 

23     the information they got routinely, these ab uses included pillaging and 

24     killings.  EVD-P-02391 at 0540 and 0541. 

25             Media sources, such as Les Coulisses , also reported on these 
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 1     abuses of Jean-Pierre Bemba's men.  EVD-P-00 094 at 0828. 

 2             Your Honours, although the MLC estab lished a military tribunal in 

 3     Gbadolite to address the MLC crimes arising from Mambasa and Central 

 4     African Republic conflict of 2002 and 2003, the evidence shows that the 

 5     trials were a sham.  They were a sham not be cause they lacked 

 6     sophistication, as the Defence put it, but b ecause of the purpose they 

 7     served, because of the lack of charges for t he serious crimes committed, 

 8     because of the disparity between the crimes committed and the low 

 9     sentences rendered and because none of the s oldiers convicted served a 

10     full prison sentence.  To put the MLC trials  for Central African Republic 

11     exactions in context, the Prosecution emphas ises that they were held in 

12     Gbadolite, an MLC rebel-controlled territory , and none of the victims 

13     from Central African Republic attended these  trials.  How could they have 

14     attended?  How could they have travel throug h rebel territories to 

15     testify against rebels?  How could this envi ronment be conducive to the 

16     holding of a fair trial? 

17             Radio France Internationale, in repo rting the same trials, notes 

18     that the Government of Kinshasa denounces it  as a parody of justice. 

19     EVD-P-02166.  The United States Institute of  Peace similarly reported 

20     that Human Rights Watch called the trials a parody of justice.  I'm 

21     sorry, your Honour, a mockery of justice.  E VD-P-02153 at 0432. 

22             The MONUC report notes that the Unit ed Nations High Commissioner 

23     for Human Rights stated clearly that the tri als were both illegal and 

24     illegitimate.  The report specifically point s out the obvious disparity 

25     between the charges and the sentences handed  down.  For instance, the 
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 1     charge of rape carrying a maximum prison sen tence of 13 months.  The 

 2     trial did not charge anyone with any of the horrendous crimes against 

 3     humanity and war crimes such as murder, grou p rapes, and cannibalism 

 4     referred to in the MONUC report of the Secur ity Council Resolution. 

 5     EVD-P-00093 at 0341 and 0342. 

 6             The statement of Witness 33 provides  more evidence that the 

 7     Gbadolite trials were a sham.  The witness s tates that some responsible 

 8     persons were arrested and tried but none of their sentences were fully 

 9     executed.  Moreover, the sentences were disp roportionately low in 

10     relation to the crimes.  The witness states that there -- that these 

11     trials were a way of Jean-Pierre Bemba to wa sh his hands of the abuses 

12     committed during the operation, and that Jea n-Pierre Bemba did not need 

13     to wait until the end of the operations to t ry someone and get rid of the 

14     problem.  EVD-P-00151 at 0169. 

15             Witness 44 corroborates Witness 33's  statement stating that the 

16     sentences handed down in Gbadolite seemed sy mbolical compared to the 

17     seriousness of the acts.  EVD-P-02391 at 054 0 and 0541. 

18             Witness 45 provides further details in regard to the trials.  He 

19     states that none of the soldiers served a fu ll prison sentence.  The 

20     witness further states that Jean-Pierre Bemb a reassured the ones tried 

21     that, and I quote:  "It was done for outside  people, and after that they 

22     would be released."  EVD-P-02340 at 0515. 

23             Approximately one month following th eir convictions, Jean-Pierre 

24     Bemba granted them amnesty and they were rei ntegrated into the MLC force. 

25     In referring to the case of Commander Ngalim o, who was the MLC commander, 
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 1     your Honours, in the Mambasa sector, the wit ness states that he was found 

 2     guilty for the murders -- for murders and pi llaging and sentenced to five 

 3     years' imprisonment.  And he further states that when Ngalimo complained 

 4     of having been sacrificed and being used as a scapegoat, Jean-Pierre 

 5     Bemba sent someone to reassure and promise h im that he would be released 

 6     soon thereafter.  EVD-P-02340 at 0510, 0515,  0508, and 0511. 

 7             Only one month later, Ngalimo was gr anted amnesty and received a 

 8     promotion to the rank of a colonel. 

 9             Your Honours, as illustrated by this  presentation of the selected 

10     evidence, the Prosecution submits that Jean- Pierre Bemba, in his capacity 

11     as Commander-in-Chief of the MLC was informe d of his troops' behaviour 

12     during their deployment in Central African R epublic in 2001 and in the 

13     Mambasa operation in 2002.  Jean-Pierre Bemb a directed these operations 

14     and received reports on them.  Jean-Pierre B emba had knowledge of the 

15     commission of the serious crimes against the  civilian population and took 

16     no measures to stop them. 

17             Madam President, your Honours, this concludes this presentation. 

18     With your Honours' permission, I'd like to h and the floor over to my 

19     colleague Cynthia Tai who will continue with  the other -- the other part 

20     of the mens rea. 

21             JUDGE TRENDAFILOVA:  Thank you, Mr. Zeneli, for your 

22     presentation. 

23             Ms. Tai, you have the floor. 

24             MS. TAI:  Madam President, your Hono urs, I will now present 

25     additional factors that prove that both Jean -Pierre Bemba and Patasse 
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 1     possessed the requisite mens rea for the cri mes charged. 

 2             This segment of the presentation wil l set forth the facts and 

 3     circumstances of the 2002 Central African Re public intervention. 

 4     Specifically, it will set forth the facts th at will collectively lead 

 5     your Honours to only one conclusion, and tha t conclusion is that 

 6     Jean-Pierre Bemba and Patasse intended that the crimes occur as part of 

 7     and as a result of their common plan. 

 8             Continuing onwards, your Honours, wi th the Flash presentation. 

 9             First, as Mr. Zeneli just explained,  one of the many factors 

10     supporting Jean-Pierre Bemba and Patasse's i ntention that the crimes be 

11     committed lies in their knowledge of the MLC 's past crimes in the 

12     Central African Republic in 2001 and in Mamb asa in 2002.  Previously, the 

13     Defence had argued to your Honours that Jean -Pierre Bemba's knowledge 

14     that the MLC committed crimes during these p revious incidents does not 

15     automatically establish that he knew that th e MLC would commit crimes 

16     during the 2002 Central African Republic int ervention. 

17             In support of its submission, the De fence relied upon the ICTY 

18     Appeals Chamber judgement rendered on the 22 nd of April of 2008 in the 

19     case of -- in the Kubura case, specifically paragraph 265.  In that case, 

20     your Honours, the Appeals Chamber rejected t he Trial Chamber's finding 

21     that a commander's past failure to punish hi s subordinates automatically 

22     proved that he knew that they would commit c rimes in the future. 

23     However, your Honour, the facts in Kubura ar e not analogous to the facts 

24     of our case. 

25             First, in our case the Prosecution s ubmits that Jean-Pierre Bemba 
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 1     did not only fail to punish previous crimes,  but that he operated with 

 2     the full knowledge of those crimes being com mitted.  In addition, the 

 3     Prosecution does not rely on the past crimes  as being the sole and 

 4     determining factor of Jean-Pierre Bemba's kn owledge and intention that 

 5     crimes had been committed in 2002. 

 6             In this case, the Prosecution's evid ence is the collective 

 7     evidence taken as a whole, not -- and does n ot only rely on this one 

 8     factor.  Your Honours, a review of the Prose cution's collective evidence 

 9     and a number of factors overwhelmingly estab lishes that Jean-Pierre Bemba 

10     intended for the crimes to occur in 2002. 

11             In addition to the prior behaviour i n 2001 that Mr. Zeneli 

12     presented, the second factor for the Court's  consideration is his 

13     possession of cars that were pillaged in the  Central African Republic not 

14     only in 2001, which was contained in Mr. Zen eli's presentation, but again 

15     his possession of pillaged cars that were ta ken in 2002. 

16             Your Honours, the Prosecution draws your attention to the fact 

17     that he did not merely possess these pillage d cars that were taken in 

18     2002.  His culpability is not limited to mer e possession. 

19             Your Honour, he stored these vehicle s on his property.  That is 

20     evidenced by EVD-P-00141, ERN 0524.  Further , he let his MLC subordinates 

21     use them.  That is demonstrated by EVD-P-023 71.  And significantly, he 

22     distributed these cars with Central African Republic licence plates to 

23     other MLC members. 

24             Witness 33 states at EVD-P-00151 at ERN 0169 that plundered 

25     vehicles with Central African number plates were taken to Gbadolite and 
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 1     that Jean-Pierre Bemba himself distributed t o them to his senior 

 2     officials. 

 3             The third factor for the Chamber's c onsideration is the fact that 

 4     despite his full knowledge of the commission  of crimes in 2001, he sent 

 5     the MLC troops to the Central African Republ ic in 2002 and placed them 

 6     into a permissive environment with carte bla nche, allowing them to rape, 

 7     kill, torture, and pillage with impunity.  T his evidence, your Honours, 

 8     will lead you to the conclusion that Jean-Pi erre Bemba and Patasse 

 9     intended for the MLC troops to commit these crimes against the 

10     Central African Republic civilian population . 

11             The fourth factor that supports thei r intention that crimes would 

12     occur as part of their common plan is suppor ted by the statements of the 

13     MLC commanders that I referred to in the ear lier portion of my 

14     presentation.  In the interests of judicial economy, your Honours, I will 

15     not repeat that particular statement but sim ply refer to the statement 

16     that I made before. 

17             The same, your Honours, would apply for the fifth factor, the MLC 

18     troops' statements to their victims that I r eferred to in an earlier 

19     segment of my presentation. 

20             Sixth, the intention for crimes to o ccur as part of Jean-Pierre 

21     Bemba and Patasse's common plan is further s upported by the actions that 

22     they took during the intervention.  They con tinued to have regular 

23     contacts during the course of the operation,  and those contacts included 

24     discussions about the operations.  As referr ed to previously, they had 

25     exchanges over the telephone, and MLC troops  had direct contact with 
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 1     Jean-Pierre Bemba.  That is supported, your Honours, by the statement of 

 2     Witness 46, which can be found at EVD-P-0232 9 at ERN 0209 as well as 

 3     0210. 

 4             The seventh factor that supports the ir intention for the crimes 

 5     to occur is their continued execution of the  common plan, including 

 6     attacks against the civilian population desp ite the fact that media 

 7     broadcasts wholesale reported about the crim es as they occurred. 

 8             Witness 44 states at EVD-P-02391 tha t the main radio stations 

 9     being listened to at that time were BBC, Rad io France Internationale, the 

10     Voice of America, as well as local radio sta tions.  All sources provided 

11     information on the Central African Republic situation.  Those sources 

12     also provided information regarding the prog ress of Jean-Pierre Bemba's 

13     troops and the abuses that included pillagin g and rape. 

14             This witness further confirms that J ean-Pierre Bemba regularly 

15     followed the press.  Furthermore, that these  abuses were denounced by 

16     NGOs, civil society, as well as the general population. 

17             An example of the content of the bro adcasts is evidenced by a 

18     Radio France Internationale broadcast on the  5th of December of 2002, 

19     wherein they reported on the MLC troops, and  they broadcasted that some 

20     of the rebels were invited to defend a democ ratic regime and to drive 

21     back Bozize's rebels.  Significantly, they r eported that the price to be 

22     paid were the abuses committed against the c ivilian population. 

23             That example, your Honour, that evid ence, can be found at 

24     EVD-P-02258. 

25             The eighth factor for your Honours t o consider is their continued 
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 1     military observation despite the continued r eporting from victims who 

 2     told them about the crimes.  Witness 23 stat es that they saw Jean-Pierre 

 3     Bemba arrive in Bangui and that the Central African Republic population 

 4     approached him and explained that they were not rebels, and they asked 

 5     him why he committed abuses against them.  T hey emphasised to him, 

 6     your Honour, that they wanted the abuses to stop.  That evidence is found 

 7     at EVD-P-02363 at ERN 0061, 65, 66, and 67. 

 8             Furthermore, Patasse was informed of  the acts of violence that 

 9     included rapes, killings, and pillaging comm itted by Jean-Pierre Bemba's 

10     troops.  Witness 26 states that there was un rest and demonstrations among 

11     the Central African Republic population.  He  further corroborates that 

12     people reported on the crimes in the media a nd that virtually all of the 

13     radio stations were broadcasting on the even ts. 

14             Witness 46 provides additional infor mation about what occurred at 

15     PK12 and states that information about the s tolen items were reported to 

16     the head of state.  This information can be found at EVD-P-02332 at 

17     ERN 0259 through to 61. 

18             Ninth, Jean-Pierre Bemba and Patasse 's joint intention for the 

19     crimes to occur is supported by their public  acknowledgement that, yes, 

20     they knew about the crimes and they knew abo ut their occurrence.  The 

21     evidence supports that on November 2nd of 20 02, Jean-Pierre Bemba 

22     acknowledged that the crimes were committed after the civilian population 

23     spoke to him. 

24             Second fact is that Patasse acknowle dged publicly the commission 

25     of the crimes on the 25th of November of 200 2.  That fact, your Honours, 
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 1     is supported by the statement of Witness 46 at EVD-P-02331 at ERN 238 and 

 2     239. 

 3             Of significance is the fact that bot h of these acknowledgements 

 4     occurred within the first month of the opera tion.  Despite their public 

 5     acknowledgement, no remedial action was take n and the MLC continued to 

 6     commit crimes against the civilian populatio n. 

 7             In further support of this fact is t hat Patasse was made aware of 

 8     the crimes as they occurred during the first  week.  As your Honours can 

 9     see, he took no corrective action for the en tire course of the 

10     Central African Republic operation. 

11             Next, your Honours, is the Prosecuti on's requirement to prove 

12     that they had ability to frustrate but that they continued to perform the 

13     essential tasks. 

14             Both Jean-Pierre Bemba and Patasse h ad the ability to frustrate 

15     the commission of crimes by refusing to perf orm any of the essential 

16     tasks assigned to them or by ceasing to coor dinate their joint 

17     operations.  Refusal to perform any of these  essential tasks would have 

18     prevented the crimes from occurring.  The ev idence supports that 

19     Jean-Pierre Bemba controlled the troops.  He  could have given 

20     instructions to respect the civilians or eve n withdrawn the soldiers if 

21     he so chose.  That evidence, your Honour, ca n be found at EVD-P-02168 at 

22     ERN 510, 511, 512, and lastly, 534. 

23             Implicit in the fact that Jean-Pierr e Bemba prolonged the MLC's 

24     stay in the Central African Republic is Pata sse's desire that they stay 

25     to defend his presidency.  But instead of ta king steps to frustrate the 
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 1     common plan, both Jean-Pierre Bemba and Pata sse took affirmative steps to 

 2     increase the MLC's commission of crimes agai nst perceived rebel 

 3     supporters amongst the civilian population. 

 4             Jean-Pierre Bemba and Patasse intent ionally increased the 

 5     perpetration of crimes when they continued t o strategise and send 

 6     additional troops to the Central African Rep ublic.  The evidence supports 

 7     that Patasse ordered that a plane be provide d to the MLC and the FACA 

 8     commanders to transport them to Gbadolite fo r a strategy meeting.  The 

 9     evidence contained at EVD-P-02330, ERN 0218,  0219, supports that this 

10     occurred in mid-November, early December of 2002.  The evidence also 

11     supports that it was done in cooperation wit h Jean-Pierre Bemba and that 

12     the MLC and FACA commanders specifically dis cussed taking the town of 

13     Sibut. 

14             Now, as referred to in Mr. Scaliotti 's presentation earlier, 

15     after the strategy meeting at the end of Nov ember, early December 

16     of 2002, Jean-Pierre Bemba and Patasse conti nued to mobilise troops. 

17     Jean-Pierre Bemba sent the 5th Battalion to the Central African Republic 

18     between the 7th and 14th of December.  There after, Bossembele and Sibut 

19     were taken by the MLC on the 14th of Decembe r of 2002, Bozoum on the 15th 

20     of February of 2003, Bossangoa on the 19th o f February, and lastly, 

21     5th -- Moungoumba on the 5th of March of 200 3. 

22             Your Honours, in all of these locati ons, as demonstrated on the 

23     slide, the civilians were attacked.  Jean-Pi erre Bemba's and Patasse's 

24     affirmative steps to not only strategise but  to then deploy additional 

25     MLC troops, the 5th Battalion, leads to the inescapable conclusion that 
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 1     they intended for the MLC troops to commit a dditional crimes against 

 2     civilians who were perceived to be rebel sym pathisers.  Moreover, despite 

 3     Jean-Pierre Bemba's knowledge of the crimes reflected in his 2nd of 

 4     November, 2002, statement and his complete c ontrol over them, the MLC 

 5     troops were left there in the Central Africa n Republic and free to attack 

 6     the civilian population until the 15th of Ma rch of 2003. 

 7             Your Honours, that is supported by E VD-P-02168, ERN 0534, second 

 8     EVD-P-02168 at ERN -- at the same ERN. 

 9             Your Honours, incredulously, when th e MLC troops withdrew four 

10     months later on the 15th of March of 2003, i t was because the crimes were 

11     exposed and Jean-Pierre Bemba was receiving overwhelming international 

12     pressure to withdraw due to the negative imp act that these crimes were 

13     having on his political career.  No MLC troo ps, your Honours, were ever 

14     withdrawn due to the commission of the crime s themselves.  This 

15     conclusion is inescapable by his knowledge o n the 2nd of November of 2002 

16     and the deployment of the 5th Battalion ther eafter. 

17             At EVD-P-02168, ERN 0534, that witne ss tells us that even with 

18     the international pressure, Jean-Pierre Bemb a waited as long as he could. 

19     Instead of recalling his troops, he launched  an offensive to allow 

20     Patasse to gain time.  Jean-Pierre Bemba wai ted until the very last days 

21     of the time-frame before withdrawing. 

22             Madam President, your Honours, this leads me to my conclusion.  A 

23     review of the -- of Jean-Pierre Bemba and Pa tasse's affirmative actions 

24     before, during, and after the 2002 intervent ion establishes that these 

25     crimes were intended to be committed and tha t they were an integral part 
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 1     of their common plan. 

 2             Your Honours, Jean-Pierre Bemba and Patasse knew that the crimes 

 3     were being committed or had been committed a gainst the civilian 

 4     population in the 2001 intervention under si milar circumstances.  Sending 

 5     the MLC troops to the Central African Republ ic in 2002 under similar 

 6     circumstances that the Prosecution described  virtually guarantee that 

 7     perceived rebel supports amongst the civilia n population would be the 

 8     victims of pillaging, killing, and rape. 

 9             Your Honours, though the -- though t he Defence would have you 

10     place all of the responsibility for the MLC' s conduct on Patasse, this is 

11     unsupported by a collective review of the ev idence.  It is unsupported 

12     because Jean-Pierre Bemba retained absolute control over when to deploy 

13     his MLC troops and when to withdraw them.  I t is unsupported because he 

14     maintained control over the MLC troops as th ey operated in the field.  It 

15     is unsupported because all the circumstances  show that he sent the MLC 

16     troops to the Central African Republic knowi ng that these crimes of rape, 

17     pillage, and murder would occur against the civilians as they fought 

18     there. 

19             Under the facts and circumstances, y our Honours, of the 2002 

20     Central African Republic intervention, Jean- Pierre Bemba is undeniably 

21     responsible for the crimes charged. 

22             Madam President, your Honours, this concludes the Prosecution's 

23     presentation regarding the mode of liability .  Through the course of this 

24     presentation the Prosecution has presented s ufficient evidence for the 

25     Pre-Trial Chamber to find substantial ground s supporting that 
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 1     Jean-Pierre Bemba is a co-perpetrator of the  crimes charged pursuant to 

 2     Article 25(3)(a) and Article 30 of the Rome Statute. 

 3             The Prosecution thanks you for your time. 

 4             JUDGE TRENDAFILOVA:  On behalf of th e Bench, I would like to 

 5     thank not only Ms. Tai but the team of the P rosecutor for finalising 

 6     their presentation on the individual crimina l responsibility. 

 7             I would like to address some points to the participants.  First, 

 8     that we are behind schedule.  According to t he schedule, today we had to 

 9     end our session with the presentation of the  Defence on the individual 

10     criminal responsibility. 

11             According to our initial schedule --  to the schedule, we had to 

12     finish at 5.00 p.m.  That is why I would lik e just -- I'm seeking the 

13     opinion of the two parties whether we can pr oceed until 6.00.  We can. 

14     Whether the participants would rather prefer  to end today's hearing and 

15     to start tomorrow morning's session, to star t tomorrow morning's session 

16     with the presentation of the Defence or whet her in the remaining 40 

17     minutes we can start with the presentation o f the Defence. 

18             Of course the Bench is open to liste n, very shortly, of course, 

19     to the observations and to the wishes of the  participants without opening 

20     a discussion on this. 

21             You have the floor, the Defence team , in this case Mr. Khan. 

22             MR. KHAN:  Your Honour, I'm much obl iged for the options that the 

23     Chamber has put before us.  If your Honours are so minded, perhaps we can 

24     proceed for another half hour today and then  finish at 6.00 or just 

25     before 6.00 and then start again tomorrow. 
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 1             MS. KNEUER:  Your Honours, the Prose cution is at your disposal 

 2     and ready to proceed.  Thank you. 

 3             JUDGE TRENDAFILOVA:  (Microphone not  activated) 

 4             MS. MASSIDDA:  Ready to proceed, you r Honours.  Thank you. 

 5             JUDGE TRENDAFILOVA:  (Microphone not  activated) I'm sorry. 

 6     Before you proceed with your presentation on  individual criminal 

 7     responsibility, the Chamber would like to ad dress very shortly an 

 8     important issue which was raised by the Defe nce the first day -- on the 

 9     first day of the hearing. 

10             The Defence expressed interest in fi ling a written submission at 

11     the end of the Confirmation Hearing.  The Ch amber has considered the 

12     request and has decided to grant the partici pants, which includes the 

13     Defence and the Prosecutor as the two partie s in the proceedings and the 

14     legal representatives of the victims the opp ortunity, which means that 

15     you're not obliged.  If you have given every thing that you wanted to 

16     present to the Chamber in order to convince us that your case is the 

17     better one, you shouldn't go ahead with the written submissions.  So we 

18     give you the opportunity file written submis sion that do not exceed 

19     25 pages in order to provide -- to enrich yo ur argumentation in regard to 

20     all the elements related to the case. 

21             The Chamber expects the participants  to file their submissions no 

22     later than January the 21st. 

23             This is the message that on behalf o f the Chamber I wanted to 

24     send to all the participants in these procee dings. 

25             Now the Defence team has the floor t o proceed. 
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 1             MR. KHAN:  Your Honour, I'm most gra teful for that, and for, 

 2     Madam President, your and your Honours' exer cise of discretion supporting 

 3     the option of filing written submissions if so required. 

 4             Your Honour, the 25 pages, I don't m ake any submission on that, 

 5     but I would ask your Honours to reconsider t he time-frame.  This is a 

 6     difficult team, of course, because we are st raddling multiple 

 7     jurisdictions.  Mr. Nkwebe is in Kinshasa.  I'm in The Hague, and 

 8     Mr. Kilolo is in Brussels.  Seven days to fi le a closing brief is rather 

 9     tight, and I would ask -- of course, a decis ion must be rendered within 

10     60 days.  Perhaps if we could have two weeks  that would be a reasonable 

11     time-frame.  Of course we'll try to get it d one earlier, but I think from 

12     conversations and knowing how the dynamic of  the team works two weeks 

13     really is as soon as we can get it done in a  professional and complete 

14     manner. 

15             JUDGE TRENDAFILOVA:  Just a moment.  I would like to confer my 

16     colleagues. 

17             (The Trial Chamber confers) 

18             JUDGE TRENDAFILOVA:  I would like to  announce the decision of the 

19     Chamber, which is just a provisional decisio n because our final opinion 

20     and final decision on this request of the te am of the Defence will be 

21     rendered tomorrow at the end of the session.  

22             Of course we have imperatively to fi nish tomorrow, and I am just 

23     very much hoping that the participants will bear in mind the wish of the 

24     Chamber to finish tomorrow with this hearing  when you proceed further 

25     with your presentations and closing statemen ts. 
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 1             In addition to this, I would like to  make the point that already 

 2     was raised by Mr. Khan that we are under tim e constraints.  We have just 

 3     60 days and not a day more to issue the deci sion. 

 4             In addition to this, the Chamber is really relying on the further 

 5     submissions of the parties who would like to  enrich their argumentation, 

 6     which means that the Chamber professionally,  honestly, is going to take 

 7     into account the written submissions by all the participants.  And if you 

 8     really would like us to be further guided in  addition to our excellent 

 9     knowledge of the evidence and legal knowledg e, of course, and in addition 

10     to the knowledge that we obtained during thi s hearing, if you would like 

11     that your written submissions have a meaning ful impact on the Chamber, 

12     they should be submitted in due time. 

13             Just a moment.  Excuse me. 

14             (The Trial Chamber confers) 

15             JUDGE TRENDAFILOVA:  Of course I wou ld like to point out, as my 

16     distinguished colleague Hans-Peter Kaul remi nded me, that there is no 

17     statutory requirement that such a right is g ranted to the parties.  We 

18     are based on the existing jurisprudence with  Pre-Trial Chamber I and on 

19     the genuine desire of this Chamber to approa ch this case bearing in mind 

20     all the arguments submitted by the parties a nd by the victims' legal 

21     representatives. 

22             So tomorrow at the end of the hearin g we shall issue our final 

23     decision on this. 

24             So you have the floor.  Mr. Khan, is  it you that -- or 

25     Mr. Liriss?  Please, Mr. Liriss.  The floor is over to you. 
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 1             MR. NKWEBE LIRISS (interpretation):  President, your Honours, 

 2     during the speech I have just listened to, s omething struck me.  With all 

 3     due respect to the Prosecution, I felt that the documents produced, at 

 4     least ours, weren't taken into account, or a t least not very carefully, 

 5     because if they had been, I wouldn't be told  that there's no legal basis 

 6     for the MLC's intervention in the Central Af rican Republic, because if it 

 7     had been the case, I wouldn't have been told  there was an amnesty. 

 8             President, your Honours, if you allo w me to, I would just like to 

 9     set some mistakes right so that you have a c lear and proper idea of some 

10     of these points which are fundamental.  We w ere able to view the MLC's 

11     organigramme.  This -- what I'm saying isn't  important for what we'll be 

12     doing later, but I think it's important to e stablish the truth. 

13             You were told Bemba was the only one  taking decisions, but we 

14     produced documents, official documents, that  show that other authorities, 

15     even magistrates -- we produced these offici al documents that show that 

16     there was a larger council which was convene d for the military branch, 

17     and that's why we are concerned.  We're conc erned that the Prosecution is 

18     only investigating incriminating -- because if they -- or not exonerating 

19     evidence, because if they had not, they migh t have looked into what we 

20     had furnished. 

21             President, your Honours, when Mr. Be mba -- and I'll tell you 

22     later how, in what circumstances.  When the MLC went to save a democratic 

23     regime, Mr. Bemba and the MLC didn't fear go vernment intervention because 

24     the facts -- all the papers had been signed since July 1999 and the MONUC 

25     was already deployed.  The MONUC observers w ere already deployed.  There 
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 1     was a cease-fire.  And you're told that Bemb a's advantage -- or took an 

 2     advantage by using an attack, but you haven' t taken what we produced into 

 3     consideration, or if they did, at least they 're staying stubborn about 

 4     their decision, because they decided they wo uld never lose a trial. 

 5             Your Honours, an amnesty can never j ust be granted verbally.  In 

 6     no country anywhere in the world is that -- that is not possible.  In the 

 7     Democratic Republic of the Congo that doesn' t happen either.  You 

 8     shouldn't take people for a ride.  Do you th ink that there wouldn't be an 

 9     amnesty for the persons condemned signed by Mr. Bemba?  But we produced 

10     the general and inclusive agreements which w as signed by all the 

11     Congolese parties in South Africa, in Sun Ci ty.  This agreement already 

12     provides that there will be an amnesty law b ut that it couldn't cover war 

13     crimes or crimes against humanity.  So how, once the agreement is signed 

14     and after the transitory government is set u p, how could Mr. Bemba then 

15     declare an amnesty?  There is no evidence fo r these statements.  Just for 

16     your information. 

17             When you are told that the judgement s rendered were masquerades 

18     because the Kinshasa government had already done something else, but what 

19     was the Kinshasa government at the time?  A party, just as the MLC of 

20     the -- and of the RCD.  No legitimaty (as in terpreted) and that's why 

21     there was the global and inclusive agreement  in the Congo about the 

22     inclusive and global discussions.  That's wh y there was a common army, a 

23     common government, elections.  It was all in  order to bring -- to make 

24     the situation in the Congo more legitimate. 

25             And then the Lusaka Agreements in th e Congo.  These Lusaka 
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 1     Agreements have an international scope.  The y were signed by the whole of 

 2     the international community.  The African Un ion, the European Union, the 

 3     UN, and all three parties were on the same l evel, and also with the 

 4     Kinshasa government, and now the Prosecutor is telling us that the trials 

 5     weren't legitimate because one party challen ged them, one party at the 

 6     same level as the MLC. 

 7             So if those trials weren't legitimat e, well, we have among our 

 8     documents the documents of the legitimised g overnment.  So that would be 

 9     not to taken them into account, the decision s taken by the MLC and the 

10     RCD and the government.  But if a legitimate  government recognises the 

 

11     judgements, well, how could the Prosecutor t hen challenge them. 

12             President, the Prosecutor has attemp ted to show that Bemba knew 

13     everything going on at the front line, inclu ding in Bangui.  We gave the 

14     Prosecutor the transmission notebook with th e dates.  This notebook 

15     contains all the messages from Bangui.  Why isn't it used?  If you use 

16     it, you'll see who the messages were address ed to, and you will see 

17     whether there are any messages among them th at mention the crimes. 

18     They're available to the Prosecutor.  The Pr osecutor should have read the 

19     text.  If he had read the text, they would h ave changed their statements, 

20     their plea, because they contain messages.  The only message actually 

21     addressed to Mr. Bemba was to say, "I have n ow recovered five of the 

22     vehicles stolen by the rebels, and I gave th em back to Burma (phoen) 

23     Society, which would like to thank you." 

24             I don't even need to give it to you,  to produce it as it's in the 

25     record of the case.  All the messages, all c ommunication, at least 
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 1     written communication, was addressed to the Chief of Staff.  The messages 

 2     weren't addressed to Mr. Bemba.  So why is t he Prosecution trying to 

 3     ignore everything that it -- that has exoner ating power for my client? 

 4     And actually, we'll see tomorrow.  I will di scuss this with Karim.  We 

 5     will request private session to explain to y ou who all these witnesses 

 6     are, one by one, these witnesses the Prosecu tor questioned in Kinshasa, 

 7     because this will give you a clear idea abou t the trial so that you can 

 8     rule fairly. 

 9             I was talking about this transmissio n notebook.  The Prosecutor 

10     knows who wrote the notes in it because they  interrogated them in 

11     Kinshasa.  Why isn't that witness's statemen t available?  Why? 

12             Something more I would like to menti on.  We're told that 

13     Mr. Bemba stole vehicles, but the witness wh o mentions this, how long was 

14     that person part of the rebellion? 

15             Witness 030 arrived in Gbadolite in February 2002 and fled on 

16     2 July 2002.  He neither experienced the beg inning nor the end of the 

17     events.  Five months.  But those are the wit nesses the Prosecutor is 

18     basing himself on.  And he says it in his st atement.  So why is the 

19     Prosecution not using these witnesses? 

20             Why is the Prosecutor not using Witn ess 0037, who states he saw 

21     the vehicles without a license plate, non-re gistered, contrary to what 

22     the Prosecutor was saying.  And "I didn't kn ow where they were from 

23     because I wasn't there."  So why emphasise t hat part and not the other? 

24     Why not use the person who was really respon sible and instead use 

25     somebody who only was part of the rebels for  four months and wrote lies 
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 1     about Mr. Bemba?  I produced all of this in my record. 

 2             If we had a correct knowledge of the  geography of the area, we 

 3     would know that the Bangui airport has nothi ng to do with Gbadolite 

 4     airport.  Gbadolite airport isn't much bigge r than Bangui airport, and 

 5     the stocking for the MLC, the stocks arrived  in Entebbe. 

 6             We talked about cannibalism.  I thou ght we had already closed the 

 7     book on this.  At least in our country we ha ve.  And now in the file we 

 8     have from the Prosecutor, the Prosecutor, on  the basis of Rule 77, 

 9     produced all the evidence himself showing th at it's a political 

10     masquerade. 

11             Madam, two Pygmies declared that Mr.  Jean-Pierre Bemba's troops 

12     had eaten their brothers and that they exper ienced this, that they had 

13     taken out their insides, that they had serve d themselves.  Two months. 

14     And this was just before the elections.  And  then two months later these 

15     Pygmies arrived in Kinshasa.  There was a pr ess conference, and they 

16     said who told them to say this, and how much  they were given to say it. 

17     I have a tape about this, and the Prosecutor  has a tape about this too, 

18     all the press releases about the story too.  Were they given?  No.  But 

19     why is it still in the Prosecutor's statemen t, who is supposed to 

20     investigate exonerating and incriminating ev idence equally?  It's not 

21     normal. 

22             Now concerning the trial, I would li ke to say that the crimes 

23     within the jurisdiction of the ICC were pros ecuted in the Congo pursuant 

24     to the ordinary Criminal Code up until 2003.   Then there was a new law 

25     that was adopted to be -- to be able to appl y the Rome Statute.  Rape 
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 1     wasn't prosecuted as a ordinary crime, no.  It was a positive law in 

 2     force at the time. 

 3             Who was Feringou (phoen) condemned - - what was he condemned of? 

 4     He didn't react when his subordinates murder ed someone, so a tribunal 

 5     then decided that he was responsible for com plicity.  You can't judge the 

 6     jurisdiction of a country, the courts of a c ountry.  If these courts felt 

 7     they couldn't prosecute those crimes, they w ould have come to you before, 

 8     but this one felt they had jurisdiction.  So  the Prosecutor can't say 

 9     that -- or can't make a statement about sove reign decision taken by a 

10     country.  I wanted to put this straight befo re continuing. 

11             The Office of the Prosecutor claimed  that by supporting and 

12     declaring that the MLC responded to the call  of a democratically elected 

13     country to save it when it was under threat,  that there is no legal basis 

14     for this.  You'll see in the file that was g iven to the Prosecution we 

15     have the Convention on Mutual Assistance for  Countries, members of the 

16     CEAC.  And just to help you understand, Pres ident, and also for the 

17     translators, I would like to explain some of  the abbreviations which I 

18     will use in this important part of our state ment. 

19             When I talk about the CEAC, I'm refe rring to the 

20     Economic Community of Central African States .  When I say CEMAC, 

21     C-E-M-A-C, I mean Economic and Monetary Comm unity of Central African 

22     States.  When I say CEN-SAD, C-E-N-S-A-D, I mean Community of 

23     Sahel-Saharan States, COMESSA in French. 

24             It is important to understand this, to understand the stakes that 

25     were at play. 
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 1             President, on 3 July 2001, in Kharto um, Sudan, there was a 

 2     mini-summit of Heads of States of the CEN-SA D community, the Community of 

 3     Sahel-Saharan or COMESSA States.  Moammar --  Hassan Ahmed el-Beshir was 

 4     present; he is the president of Sudan.  Fred erick Chiluba was present, 

 5     president of Zambia, and president of the cu rrent African unit, 

 6     organisation.  Mr. Idriss Deby, president of  Chad.  Mr. Ange-Felix 

 7     Patasse, president of the Central African Re public.  Libya was 

 8     represented by General Abu Bakr Liriss (phoe n) in the presence of 

 9     Mr. Amara Essay, the General Secretary of th e African Union; Dr. Mohammed 

10     Al-Madani, General Secretary of the CEN-SAD;  and Mr. Lamine Cisse, 

11     representative for the UN Secretary-General.  

12             What was decided at this mini summit  that brought together the 

13     whole of the CEN-SAD community under the eff igy of the African Union and 

14     the UN?  It decided for a force to maintain peace and stability in the 

15     Central African Republic under the control o f the president of the 

16     Republic of Sudan and the leader Muammar Gad hafi.  This decision was 

17     taken by a regional organisation in the pres ence of the UN, a worldwide 

18     organisation. 

19             On the 3rd of December, 2001 -- I be g your pardon.  26th of 

20     January, 2001 -- I'm sorry, I didn't give th e EVD numbers.  I will give 

21     them from now on. 

22             I was saying, on 26th January 2002, in Tripoli, the 8th Session 

23     Administerial Level of the Central Organ for  the Prevention and 

24     Settlement of Disputes in the African Union took place.  It was at the 

25     minister level, and they took the following decision:  They welcomed and 
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 1     adopted the initiatives of the CEN-SAD and C EMAC taken at their meetings 

 2     in Khartoum and Libreville.  So the central organ of the African Union 

 3     for the settlement of conflicts adopted the decision taken in Khartoum to 

 4     send a peacekeeping force to maintain stabil ity in the Central African 

 5     Republic.  All of this in accordance with th e UN Resolution taken at the 

 6     Algiers summit in 1999, refusing to recognis e any regime which is a 

 7     result of a coup d'etat. 

 8             This body added that it urges the Se curity Council of the UN to 

 9     positively agree to the peacekeeping and sta bility force in the Central 

10     African Republic and meanwhile encourages CE N-SAD and CEMAC to take the 

11     appropriate measures to consolidate peace an d security there. 

12             Madam, you will find this document a s a whole at evidence number 

13     EVD-D01-00056. 

14             And by its decision of 8 February 20 02, the Security Council 

15     noted the decision taken by the Community of  Sahel and Saharan States. 

16     The evidence number is EVD-D01-00032, ERN 61 5 to 623. 

17             Thereafter, Madam, Djibouti, the Sud an, Libya sent their forces. 

18     Of course they were almost symbolic, because  there were 15 from Djibouti, 

19     30 from Sudan, and from Libya approximately a hundred men.  These were 

20     only sent to protect President Patasse.  The re weren't enough men there 

21     to defend a legally elected regime as was re commended by the OAU. 

22             The Prosecutor's evidence shows that  following negotiations the 

23     MLC was called on to intervene in the contex t of the CEN-SAD.  At the 

24     meeting the Secretary-General Madani, CEN-SA D Secretary-General -- Madam, 

25     my co-counsel has told me I only have five m inutes left.  I am available 
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 1     to you. 

 2             JUDGE TRENDAFILOVA:  I don't want to  interrupt you, but all the 

 3     time we have to be very respectful for the i nterpreters and for their 

 4     hard efforts.  That is why, would you be so kind, you have three minutes 

 5     to finish for today, and I would ask you ver y much where you didn't 

 6     submit the numbers of the evidence, if possi ble till tomorrow to just 

 7     complement your paper, your submission with the numbers in order to make 

 8     it possible not only for the Prosecutor but for the Chamber to use the 

 9     evidence, although we -- we have access to a ll the evidence in Ringtail, 

10     but just to pay special attention to what yo u were referring to. 

11             MR. NKWEBE LIRISS (interpretation):  Thank you.  I only have two 

12     minutes left.  Actually, I was going to talk  tomorrow, but I started 

13     earlier because I had to rectify certain thi ngs very quickly so that you 

14     don't stay with those wrong, erroneous ideas , especially when you were 

15     told that the MLC commander stated that he r eceived instructions from 

16     Gbadolite. 

17             I have the document from the MLC com mander and we'll read it 

18     together, and it will show whether or not th e Prosecutor's reading the 

19     same document as me or whether we're talking  about two different 

20     documents. 

21             Thank you. 

22             JUDGE TRENDAFILOVA:  Mr. Liriss, tha nk you very much.  I 

23     apologise.  I was smiling just because I tha nk you very much for your 

24     efforts but still to assure you that we're e xperienced people.  We're not 

25     kids, and we work on the basis of the eviden ce, the logic, and not 
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 1     emotions. 

 2             So I would like to thank everyone. 

 3             Ms. Kneuer has to make a point.  Tha nk you. 

 4             MS. KNEUER:  Thank you very much, Ma dam President, your Honours. 

 5     To facilitate the -- the work for the Office  of the Prosecutor, if I may 

 6     ask for some -- at least one EVD number at t his point in time.  My 

 7     learned colleague from the Defence quoted a notebook.  It was on page 

 8     120, and I didn't interrupt at that time out  of a courtesy, but we cannot 

 9     find the notebook on the list of evidence, a nd if we could be provided 

10     with the EVD number it would certainly facil itate the Prosecution to 

11     follow the submission. 

12             Further, already yesterday there was  a witness quoted, 

13     Witness 39, which is not a Prosecution's wit ness.  We understood that 

14     this was misspoken by our colleagues from th e Defence, but today the 

15     Defence referred right now in this presentat ion to Witness 30, and with 

16     all due respect, Witness 30 can't be the wit ness to which my colleague 

17     referred to in terms of substance, so we wou ld also appreciate 

18     clarification which witness was meant. 

19             Last, following up your Honour's adv ice with respect to the war 

20     crime submission of the Defence as indicated  before the lunch break, 

21     there were a number of ERN numbers mentioned .  We counted 42, and thus 

22     far we could detect 25 inaccuracies, meaning  that either it was not the 

23     wrong page or it was not quoted at all on th at page or the page didn't 

24     exist.  So if possible at all, the Prosecuti on would very much appreciate 

25     if perhaps the ERN and EVD numbers could be submitted again to the 
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 1     Prosecution.  That would be very helpful.  T hank you, your Honours. 

 2             JUDGE TRENDAFILOVA:  Thank you, Ms. Kneuer.  I would -- 

 3             MS. BENSOUDA:  Madam President.  I'm  sorry, Madam President, just 

 4     one point. 

 5             JUDGE TRENDAFILOVA:  Please, Ms. Ben souda, go ahead. 

 6             MS. BENSOUDA:  Thank you.  In additi on to what senior trial 

 7     lawyer Petra has said, also at page 122, lin e 12, the Defence counsel 

 8     said that the Prosecutor himself on the basi s of Rule 77 produced all 

 9     evidence showing that it is a political masq uerade. 

10             Madam President, in our assessment, this is incorrect, but if the 

11     Defence is insisting that this is what the P rosecutor has done, we would 

12     like to have the EVD number for this. 

13             JUDGE TRENDAFILOVA:  I turn now to t he Defence, asking the 

14     Defence to be very strict, number one, with regard to the evidence that 

15     you are submitting, because this is benefici al not for the Chamber, this 

16     is beneficial for Mr. Bemba.  If you are ref erring because you have a lot 

17     of work and being only three, four days here  in this courtroom but 

18     working very hard, maybe you're making some slight mistakes.  I don't 

19     want to say that this is a purposeful mistak e that you're making and 

20     wrong submissions, but in order to be very h elpful to the extent that the 

21     Chamber recognises your hard efforts to defe nd the case of your client, 

22     please go ahead with some additional work in  order to send the precise 

23     EVD numbers. 

24             MR. KHAN:  Your Honour, I'm most gra teful.  In relation to 

25     page 122, line 12, of course the Defence do not say that the Prosecutor 
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 1     has said the evidence shows that it was a po litical masquerade.  I think 

 2     the point really is the one that was made at  opening, that the evidence 

 3     disclosed by the Prosecution supports the De fence proposition that there 

 4     was a lot of disinformation regarding cannib alism.  I think that's more 

 5     accurately put. 

 6             In relation to the EVD numbers, we w ill of course double-check 

 7     the submissions we've made.  Indeed that's o ne of the reasons why I was 

 8     urging two weeks, because the devil is in th e detail always.  We wish to 

 9     double-check the EVD numbers and the ERN num bers particularly by the time 

10     you have the written submissions from us.  Y our Honours, I hope that 

11     assists in some small regard. 

12             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  Thank you for the 

13     clarification, because the Deputy Prosecutor  had a real point, and thank 

14     you for this clarification. 

15             MS. BENSOUDA: (Overlapping speakers)  

16             JUDGE TRENDAFILOVA:  Just -- would y ou be so kind.  I don't like 

17     to be harsh, but I expect you to respect the  Bench as we respect all the 

18     participants here. 

19             With regard to Witness number 30, th e Chamber has itself noticed 

20     that there is no such Witness number 30.  So  it is beneficial for your 

21     case to be very precise or as precise as pos sible. 

22             I shall not go any more with any deb ates on how this hearing has 

23     been conducted.  I would like to thank all t he participants for the hard 

24     work to bring us so far.  I especially would  like to thank the 

25     interpreters for their very, very hard work.   We are really grateful.  I 
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 1     would like to thank my colleagues and our le gal officers. 

 2             So, Mr. Liriss, would you be so kind  to proceed tomorrow.  You 

 3     will have the floor tomorrow for at least tw o hours.  Thank you.  Have a 

 4     good evening. 

 5             The session is adjourned for tomorro w.  We start at 9.30. 

 6             COURT USHER:  All rise. 

 7             The hearing ends at 6.06 p.m. 
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