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 1             International Criminal Court 

 2             Pre-Trial Chamber III 

 3          Situation in the Central African Republ ic – Case ICC-01/05-01/08 

 4             Confirmation of Charges Hearing - Op en Session 

 5             Monday, 12 January 2009 

 6             The hearing starts at 9.38 a.m. 

 7             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 8     in session.  Please be seated. 

 9             JUDGE TRENDAFILOVA:  Good morning, e veryone.  I would like to 

10     welcome everyone who is here today in the co urtroom and also the public 

11     in the gallery.  I would also ask the securi ty officers to bring the 

12     detained person, Mr. Jean-Pierre Bemba Gombo  into the courtroom. 

13             (The suspect entered court) 

14             JUDGE TRENDAFILOVA:  Good morning, M r. Bemba.  On behalf of this 

15     Bench, I welcome you to the courtroom. 

16             I would now ask those authorised to take photographs or video to 

17     enter the courtroom for one minute to carry out what they have been 

18     authorised to do. 

19             Your minute has started.  You have j ust one minute, following the 

20     decision of the Single Judge. 

21             Your time is over.  Thank you.  Plea se leave the courtroom. 

22             Now I would like to ask the Court Of ficer to please call the 

23     case. 

24             COURT OFFICER (interpretation):  Sit uation in the Central African 

25     Republic, in the case of the Prosecutor vers us Jean-Pierre Bemba Gombo, 
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 1     ICC-01/05-01/08. 

 2             JUDGE TRENDAFILOVA:  Thank you very much.  I would now ask the 

 3     participants to introduce themselves, beginn ing with the Office of the 

 4     Prosecutor. 

 5             MR. MORENO-OCAMPO:  Madam President,  the Office of the Prosecutor 

 6     in the Jean-Pierre Bemba case is represented  by the Deputy Prosecutor 

 7     Madam Bensouda, the senior trial lawyer Ms. Kneuer, the trial lawyer 

 8     Mr. Scaliotti, the trial lawyer Ms. Tai, law yer Mr. Yillah, Mr. Zeneli, 

 9     and also assisted by Mr. Campbell and Ms. Be sse. 

10             JUDGE TRENDAFILOVA:  Thank you, Mr. Prosecutor. 

11             Now I turn to the Defence.  Would yo u be so kind to present the 

12     members of your team. 

13             MR. KHAN:  May it please your Honour s, Madam President, along 

14     with Richard Nkwebe of the Kinshasa bar, he' s to my extreme left, we lead 

15     the Defence for Jean-Pierre Bemba Gombo.  We  are assisted by learned 

16     co-counsel, Aime Kilolo of the Brussels bar and the Kinshasa bar; legal 

17     consultant Virginia Lindsay, who is not in t he court at the moment, with 

18     your Honours' leave she will join us after t he break; and by our case 

19     manager, Jean Jacques Mangenda. 

20             Your Honour, that's the Defence team . 

21             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  Now I would ask the 

22     victims' legal representatives to identify t hemselves. 

23             MS. MASSIDDA (interpretation):  Good  morning, your Honours.  I am 

24     Paolina Massidda, principal counsel of the O ffice of Public Counsel for 

25     the Victims.  Today I am representing 20 vic tims who are authorised to 
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 1     participate in these proceedings.  I am assi sted this morning by 

 2     Ms. Caroline Walter, associate lawyer, and M s. Tamara Margitic, who is 

 3     the case manager.  Thank you. 

 4             JUDGE TRENDAFILOVA:  Thank you.  And  finally let me introduce my 

 5     colleagues and the legal support team of the  Judges.  On my right is 

 6     Judge Hans-Peter Kaul, and on my left Judge Mauro Politi. 

 7             In the front Bench, there are the le gal officers Mr. Mohamed 

 8     el Zeidy, Ms. Eleni Chaitidou and Mr. Sylves tro Stazzone, intern. 

 9             On the Registry's bench to my right is Mr. Gilbert Bitti, the 

10     Senior Legal Advisor for the Pre-Trial Divis ion, and next to him 

11     Ms. Marie Mathiaud, a legal officer.  Finall y myself, I am the 

12     Presiding Judge of this Chamber.  My name is  Ekaterina Trendafilova. 

13             Now I would like to turn to Mr. Bemb a -- 

14             MR. MORENO-OCAMPO:  Madam President.  

15             JUDGE TRENDAFILOVA:  -- and ask him to stand up and identify 

16     himself. 

17             MR. MORENO-OCAMPO:  Madam President,  I think that some of the 

18     legal representatives still have to be -- pr esent themselves.  Other 

19     teams. 

20             JUDGE TRENDAFILOVA:  Yes, please, Ms . Douzima. 

21             MS. DOUZIMA LAWSON (interpretation):   Thank you, Your Honour.  I 

22     am Ms. Marie Edith Douzima Lawson and I am a  legal representative, 

23     Central African by nationality, and I am ass isted by Mr. Mathias Morouba. 

24             JUDGE TRENDAFILOVA:  Thank you, Ms. Douzima. 

25             I turn again to Mr. Bemba.  Would yo u stand up Mr. Bemba and 
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 1     identify yourself to the Court. 

 2             MR. BEMBA GOMBO (interpretation):  I  am Mr. Jean-Pierre Bemba 

 3     Gombo. 

 4             JUDGE TRENDAFILOVA:  Mr. Bemba, the Chamber would ask you to 

 5     confirm that you fully understand and speak French.  Is this the 

 6     language? 

 7             MR. BEMBA GOMBO (interpretation):  Y es, indeed. 

 8             JUDGE TRENDAFILOVA:  Thank you. 

 9             MR. BEMBA GOMBO (interpretation):  Y es, indeed, the French 

10     language. 

11             JUDGE TRENDAFILOVA:  So the Chamber -- would you kindly sit down. 

12     The Chamber acknowledges that Mr. Bemba full y understands and speaks 

13     French. 

14             Now, Mr. Bemba, could you please tel l the Court about your 

15     detention conditions and if they satisfactor y and whether you have some 

16     complaints to raise with the Chamber. 

17             MR. BEMBA GOMBO (interpretation):  N o, I have no complaints to 

18     make on the matter. 

19             JUDGE TRENDAFILOVA:  Thank you. 

20             For the sake of the public present t oday, I would now like to 

21     take a moment to briefly summarise the histo ry of these proceedings. 

22             On 23rd of May, 2008, Pre-Trial Cham ber III issued an arrest 

23     warrant for Mr. Bemba.  The next day Mr. Bem ba was provisionally arrested 

24     pursuant to Article 92 of the Rome Statute b y the competent authorities 

25     of the Kingdom of Belgium.  On June the 10th , 2008, the Chamber issued a 

ICC-01/05-01/08-T-9-ENG ET WT 12-01-2009  4/105  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 5 
 

 

Case No. ICC-01/05-01/08  Monday, 12 January 2009 

 1     new arrest warrant replacing the one issued in May.  Subsequently, 

 2     Mr. Bemba was surrendered to the court on th e 3rd of July, 2008, and 

 3     transferred to the detention centre of the c ourt in The Hague. 

 4             During his first appearance before t he Chamber on the next day 

 5     after his surrender on the 4th of July, the Chamber satisfied itself in 

 6     accordance with Article 60(1) of the Rome St atute that Mr. Bemba had been 

 7     informed of the crimes which he is alleged t o have committed and of his 

 8     rights under the Rome Statute.  At the time,  Mr. Bemba was represented by 

 9     two duty counsels, Mr. Kilolo, and Mr. Van d er Spoel.  Mr. Bemba's 

10     current Defence team is composed of four cou nsels, one legal assistant, 

11     and a case manager, who have just introduced  themselves to the court. 

12     During the next several months the Chamber i ssued a number decisions on 

13     important issues related to the proceedings of this case, in particular, 

14     the decisions on the system of disclosure of  evidence, the decision 

15     establishing guidelines for redactions, the decision on the in-depth 

16     analysis chart, the victims' participation d ecision, the confirmation 

17     hearing schedule, and others that I'm not go ing to mention now to the 

18     participants and to the public. 

19             In regards to disclosure, the Bench would like to note that the 

20     Prosecutor following the Chamber's decision on disclosure has fulfilled 

21     his obligations to disclose all exculpatory evidence in his possession, 

22     including materials obtained on the conditio ns of confidentiality 

23     pursuant to Article 54(3)(e) of the Statute after obtaining the 

24     providers' consent. 

25             This hearing was originally schedule d to commence on the 4th of 
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 1     November.  However, it was postponed for rea sons explained in the 

 2     relevant decisions for postponement, which b rings us today here in this 

 3     courtroom. 

 4             The Chamber sitting on this case fin ds it necessary to make a 

 5     special point at the outset about the nature  of this hearing and the role 

 6     that the Pre-Trial Chamber has to play.  Thi s hearing is not a trial, and 

 7     in contrast to trial, this Chamber does not have to decide on the 

 8     person's guilt or innocence.  Rather, it's p urpose is to act as a filter, 

 9     distinguishing cases that should go to trial  from those that should not 

10     by simply determining whether there is suffi cient evidence to establish 

11     substantial grounds to believe that the pers on committed each of the 

12     crimes charged. 

13             Before we begin with the opening sta tements, the Chamber would 

14     like to affirm the general principles guidin g this hearing. 

15             First, the presumption of innocence recognised in any democratic 

16     legal system according to which the suspect is presumed innocent until 

17     proven guilty with a decision res judicata. 

18             Second, it is the Prosecutor who bea rs the burden of proof and 

19     thus he must provide evidence sufficient to prove the charges alleged. 

20             Third, the Defence always has the fi nal word. 

21             Lastly, while there may be some clos ed sessions during this 

22     hearing, the general rule is that the hearin g will be public. 

23             The Chamber would also like to remin d the participants that they 

24     have certain obligations pursuant to the Rom e Statute, the Rules of 

25     Procedure and Evidence, and the Code of Prof essional Conduct for counsel. 
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 1             In regard to the Prosecutor, the Cha mber would like to reiterate 

 2     its solemn undertaking pursuant to Rule 6 of  the Rules of Procedure and 

 3     Evidence.  As far as counsels are concerned,  the Bench also reminds the 

 4     Defence and the victim legal representatives  of their solemn undertaking 

 5     pursuant to Article 5 of the Code of Profess ional Conduct for counsel. 

 6     In addition, I note Article 7 about the prof essional conduct for counsel 

 7     as well as Article 24 of the Code of Profess ional Conduct pursuant to 

 8     which counsels are personally responsible fo r the conduct and 

 9     presentation of their client's case and must  exercise personal judgement 

10     on the substance and purpose of statements m ade and questions asked. 

11     They should also take necessary steps to ens ure that their actions are 

12     not prejudicial to ongoing proceedings and d o not bring the Court into 

13     disrepute. 

14             The Chamber expects both parties and  the legal representative for 

15     victims to respect the statutory provisions,  the rulings of this Chamber, 

16     and to conduct themselves in a professional manner.  Any deviation from 

17     these provisions will not be tolerated and t he Bench will not hesitate to 

18     implement relevant provisions of the statuto ry documents, in particular 

19     Article 61 and Rules 170 and 171 providing f or sanctions for misconduct 

20     before the Court, as well as chapter 4 of th e Code of Professional 

21     Conduct for counsel. 

22             In an effort to make this hearing as  expeditious as possible, the 

23     Chamber has scheduled three to four sessions  each day.  As of now, the 

24     hearing is planned to last for four days, th us respecting the principle 

25     of expeditiousness of proceedings and the re asonable time standard.  Of 
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 1     course, we are not ruling out the idea to sl ightly modify the schedule if 

 2     need be.  Thus the Chamber reminds the parti es and participants of the 

 3     decision on the schedule for the confirmatio n hearing of charges, number 

 4     ICC-01/05-01/08-336, in which I made it clea r that in case a party does 

 5     not fully use the time allotted to it in the  final schedule, the Chamber 

 6     will automatically move to the next presenta tion if it is scheduled for 

 7     the following day.  Accordingly, we expect t he parties to be prepared at 

 8     any time to make their presentation. 

 9             Having discussed the history of thes e proceedings, the purpose of 

10     the confirmation hearing and the Chamber's e xpectations of the 

11     participants, we can now proceed to some pro cedural issues. 

12             First, because the hearing itself is  oral, the Chamber would like 

13     to ask the parties and other participants to  present their requests or 

14     motions orally.  Only in exceptional circums tances and with the 

15     authorisation of the Bench may the participa nts file written requests or 

16     motions.  Upon such a request or motion, the  Chamber will either discuss 

17     the matter from the Bench with the microphon es cut off and immediately 

18     issue a decision, or the Chamber will delibe rate the matter outside the 

19     courtroom and issue a decision at a later ti me. 

20             Second, the transcripts from the day 's proceedings will be 

21     available to the parties and the participant s in French once edited and, 

22     at the latest, the following day. 

23             Third, the Chamber requests when the  parties are referring to 

24     evidence that they give the EVD number and t he last four digits of their 

25     document ID number or at a minimum the page or paragraph number.  The 
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 1     parties must indicate the level of confident iality of the evidence, that 

 2     is, whether it is public or confidential and  whether a closed session is 

 3     necessary.  If a closed session is unnecessa ry but confidential evidence 

 4     is going to be displayed on the screens, the  parties must wait for the 

 5     Chamber to instruct the curtains in front of  the public seating area to 

 6     be closed and the public TV screen disconnec ted. 

 7             Fourth, the Chamber would like to re mind that during public 

 8     sessions the parties should refrain from usi ng witnesses' and victims' 

 9     names.  They should refer to them by their r espective numbers. 

10             Fifth, I would like to note the deci sion of the Single Judge on 

11     victims' issues in which some applicants wer e afforded the status of 

12     victims participants in the present proceedi ngs and granted them the 

13     following rights: 

14             The right to attend public sessions of the hearing and possibly 

15     sessions held in camera or ex parte if the B ench deems it appropriate. 

16             The right to make brief opening and closing statements. 

17             The right to access all public decis ions and documents. 

18             The right to access all public evide nce disclosed between the 

19     Prosecutor and the Defence contained in the record of the case. 

20             The right to access the transcripts of the public sessions of 

21     this hearing as well as the transcripts of p rior public hearings and 

22     Status Conferences. 

23             The right to be notified of all publ ic decisions and filings 

24     effective as of the date of their recognitio n to participate. 

25             The right to have the legal represen tatives make oral and written 
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 1     submissions if they prove that the interests  of victims are affected by 

 2     the particular issue under examination and t he Chamber deems it 

 3     appropriate. 

 4             Finally, I would request the parties  and participants not to 

 5     speak too fast, bearing in mind that there w ill be simultaneous 

 6     translation. 

 7             I think I've said everything that ne eded to be said, so now I 

 8     would ask the Court Officer to read the char ges as they have been 

 9     presented by the Prosecutor in the document containing the charges, 

10     number ICC-01/05-01/08-169-Anx 3A. 

11             Please, Court Officer. 

12             MR. KHAN:  Yes.  May it please your Honours, Madam President, 

13     before we move into the actual confirmation hearing and with reference to 

14     Rule 122(3), it is of course clearly delinea ted that your Honours may 

15     invite the parties, the Prosecution and the other parties, the Defence, 

16     whether they wish to make any observations.  Your Honour, I have just a 

17     very brief observation. 

18             I am heartened by your Honours' guid ance that the Bench is not 

19     ruling out any modification of the schedule.   I will for the record say 

20     that we informed the -- your Honour's senior  legal officer on Friday that 

21     it is our request, depending upon how matter s pan out, to have another 

22     two hours to deal with the issue of individu al criminal responsibility. 

23     So, your Honours, that's the first matter, a nd of course it can be 

24     decided at a later stage with your Honours' leave. 

25             The second matter, of course, we hav e three and a half days set 
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 1     aside, in fact, for this hearing.  We finish  at lunchtime on Thursday and 

 2     there is an awful lot of ground to cover.  I 'm not making any complaint 

 3     about that, but my very clear understanding,  and I stand to be corrected, 

 4     was that at the October the 22nd Status Conf erence, and it's page 53 of 

 5     the transcript, line 14 to 21, a previous me mber of the team, 

 6     Mr. Van der Spoel, made it quite clear that the Defence's understanding 

 7     was that we would supplement written submiss ions in writing after the 

 8     ending of the confirmation hearing. 

 9             Your Honour, of course that procedur e was adopted in Katanga and 

10     it's my primary submission that like cases s hould be treated like.  Given 

11     that there was no objection raised by the Pr osecution, to the best of my 

12     knowledge, on the October the 22nd Status Co nference, there was no 

13     admonishment from the Bench that such a proc edure would not be 

14     appropriate, and bearing in mind the need to  have an expeditious hearing, 

15     it is my submission that your Honours should , with all due expedition, 

16     indicate that we will in fact be entitled to  supplement submissions at 

17     the end of this hearing by way of a written submission in writing. 

18     That's consistent with the albeit nascent pr actice of this Court in other 

19     cases. 

20             Your Honour, those are my observatio ns. 

21             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  You may be seated. 

22             First with regard to the two additio nal hours that you're 

23     requiring in order to deal properly as the D efence should deal with the 

24     case of your client related to the individua l criminal responsibility of 

25     Mr. Bemba, as I made the point very shortly,  the Chamber is open to any 
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 1     suggestions.  However, I would like to highl ight that if you do not 

 2     exhaust your time which is allotted to the t eam of the Prosecutor and to 

 3     the team of the Defence, for example, for th e opening statements, on 

 4     issues of jurisdiction, admissibility, or so me procedural issues related 

 5     to proceedings prior to this hearing, this t ime is reserved for the 

 6     Defence and you can use it whenever you find  it useful for your case. 

 7             In addition, if you need some additi onal time, we are going to 

 8     grant it.  However, very much relying on you r professional approach to 

 9     make a very concise, very professional prese ntation of your evidence and 

10     analysis of the evidence of the Prosecutor i n order to best ably serve 

11     the interests of your client. 

12             This is my answer to your first ques tion. 

13             The answer to the second question is  the Chamber is very well 

14     aware of the practice in the two cases that were already before the 

15     Pre-Trial Chamber I of this division giving the parties and the 

16     participants, the victims legal representati ves, the opportunity after 

17     the hearing is over to submit written observ ations. 

18             Of course we do very much hope that for the sake of the main 

19     principle of publicity of proceedings you're  going to make an exhaustive 

20     analysis of the case of the Prosecutor, and you're going to make the best 

21     of your points in order to convince the Cham ber, even during the 

22     confirmation hearing, that your case should be taken very seriously into 

23     account, and we are going to issue the prope r decision. 

24             If, however, you need to supplement something, the Chamber is 

25     always here to respect the interests of the Defence, to, however, equally 
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 1     treat both parties.  So if we decide to gran t such right after the 

 2     confirmation hearing is over to the Defence,  it will be equally granted 

 3     to the Prosecutor, and after discussion with  my colleagues, to the 

 4     victims' legal representatives. 

 5             Thank you, Mr. Khan.  Does this give  an answer to your questions? 

 6             MR. KHAN:  I'm much obliged. 

 7             JUDGE TRENDAFILOVA:  Thank you. 

 8             MS. KNEUER:  May it please the Court , Madam President, your 

 9     Honours.  The Office of the Prosecutor reque sted during one of the Status 

10     Conferences, as well as in written submissio n, six hours to present the 

11     evidence of the case.  Currently the Presidi ng Judge allocated to the 

12     Office of the Prosecutor four and a half hou rs.  It is the understanding 

13     of the Office of the Prosecutor that there i s a certain flexibility. 

14     However, the Prosecution is not requesting a dditional time exceeding the 

15     six hours requested or any additional time r elating to additional time 

16     that the Defence requested.  Even if your Ho nours will grant additional 

17     time for the Defence, the Prosecution will n ot need to -- more time to 

18     present its case.  Thank you, Your Honours. 

19             JUDGE TRENDAFILOVA:  Thank you, Ms. Kneuer.  We are taking into 

20     consideration the point that you made.  The understanding of the Chamber 

21     was that you asked in total for six hours fo r the presentation of your 

22     case, but the Chamber is here to establish t he truth following the 

23     confirmation hearing, and we are open to any  suggestions in order for the 

24     Prosecution's office to best present its cas e. 

25             Now, are there some other questions or we are going to turn to 
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 1     the Court Officer and to ask her to read out  the charges. 

 2             Court Officer, would you stand up an d read the charges. 

 3             MR. KILOLO (interpretation):  With y our leave, Madam President, 

 4     we don't have any additional questions apart  from the fact that we want 

 5     to answer the question that you yourself put  to Jean-Pierre Bemba, 

 6     Mr. Jean-Pierre Bemba, with regard to the de tention conditions.  We'd 

 7     just like to raise the issue or point out th at he has a life of his own. 

 8     He's been monitored or observed excessively when his family would visit 

 9     him.  Five of his children who are still min ors, underage, visit him, and 

10     we believe that this is an intrusion that is  a violation of his rights to 

11     a family life, to his right to a private lif e.  Thank you. 

12             JUDGE TRENDAFILOVA:  Thank you, Mr. Kilolo.  Of course you can 

13     always ask some questions on behalf of your client, although Mr. Bemba, 

14     and he's giving me a sign that he doesn't ne ed any explanation, but for 

15     the sake of clarity to the public and you kn ow it's still to treat 

16     properly the parties in these proceedings I would refer to the 

17     Regulations of the Registry.  There is quite  a good set of Regulations 

18     dealing with the monetary regime and the pro per body to be addressed is 

19     the Presidency.  So this is the answer of th e Bench. 

20             Now, let us go ahead with the readin g of the charges. 

21             COURT OFFICER:  Count 1, rape consti tuting a crime against 

22     humanity.  From on or about 26 October 2002 to 15 March 2003, 

23     Jean-Pierre Bemba committed, jointly with an other, Ange-Felix Patasse, 

24     crimes against humanity through acts of rape  upon civilian men, women, 

25     and children in the Central African Republic , in violation of 
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 1     Articles 7(1)(g) and 25(3)(a) of the Rome St atute. 

 2             Count 2, rape constituting a war cri me.  From on or about 

 3     26 October 2002 to 15 March 2003, Jean-Pierr e Bemba committed, jointly 

 4     with another, Ange-Felix Patasse, war crimes  through acts of rape upon 

 5     civilian men, women and children in the Cent ral African Republic, in 

 6     violation of Articles 8(2)(e)(vi) and 25(3)( a) of the Rome Statute. 

 7             Count 3, torture constituting a crim e against humanity.  From on 

 8     or about 26 October 2002 to 15 March 2003, J ean-Pierre Bemba committed, 

 9     jointly with another, Ange-Felix Patasse, cr imes against humanity by 

10     inflicting severe physical or mental pain or  suffering through acts of 

11     rape or other forms of sexual violence upon civilian men, women and 

12     children in the Central African Republic, in  violation of 

13     Articles 7(1)(f) and 25(3)(a) of the Rome St atute. 

14             Count 4, torture constituting a war crime.  From on or about 

15     26 October 2002 to 15 March 2003, Jean-Pierr e Bemba committed, jointly 

16     with another, Ange-Felix Patasse, war crimes  by inflicting severe 

17     physical or mental pain or suffering through  acts of rape or other forms 

18     of sexual violence upon civilian men, women and children in the 

19     Central African Republic, in violation of Ar ticles 8(2)(c)(i) and 

20     25(3)(a) of the Rome Statute. 

21             Count 5, outrages upon personal dign ity constituting a war crime. 

22     From on or about 26 October 2002 to 15 March  2003, Jean-Pierre Bemba 

23     committed, jointly with another, Ange-Felix Patasse, war crimes by 

24     humiliating, degrading, or otherwise violati ng the dignity of civilian 

25     men, women and children in the Central Afric an Republic, in violation of 
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 1     Articles 8(2)(c)(ii) and 25(3)(a) of the Rom e Statute. 

 2             Count 6, murder constituting a war c rime.  From on or about 

 3     26 October 2002 to 15 March 2003, Jean-Pierr e Bemba committed, jointly 

 4     with another, Ange-Felix Patasse, war crimes  by the killing of men, women 

 5     and children civilians in the Central Africa n Republic, in violation of 

 6     Articles 8(2)(c)(i) and 25(3)(a) of the Rome  Statute. 

 7             Count 7, murder constituting a crime  against humanity.  From on 

 8     or about 26 October 2002 to 15 March 2003, J ean-Pierre Bemba committed, 

 9     jointly with another, Ange-Felix Patasse, cr imes against humanity, by the 

10     killing of men, women and children civilians  in the Central African 

11     Republic, in violation of Articles 7(1)(a) a nd 25(3)(a) of the 

12     Rome Statute. 

13             Count 8, pillaging constituting a wa r crime.  From on or about 

14     26 October 2002 to 15 March 2003, Jean-Pierr e Bemba committed, jointly 

15     with another, Ange-Felix Patasse, war crimes  through the pillaging of 

16     villages and towns in the Central African Re public, in violation of 

17     Articles 8(2)(e)(v) and 25(3)(a) of the Rome  Statute. 

18             JUDGE TRENDAFILOVA:  Thank you, Cour t Officer. 

19             Following the schedule of the confir mation hearing, this morning 

20     we'll hear the opening statements of the Pro secutor, of the victims' 

21     legal representatives, and the Defence team.  

22             The parties will have time this afte rnoon to raise any 

23     preliminary objections or procedural issues,  and therefore I advise the 

24     parties and the victims' legal representativ es from refraining to discuss 

25     them in the opening statements.  In the even t the parties want to use 
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 1     video recording, such as appears to be the c ase with the Defence, and 

 2     where interpretation is required the Defence  either need to provide the 

 3     interpreters with the transcripts of the vid eo and, if not accessible, 

 4     make available to the interpreters the recor ding for the purpose of 

 5     consultation at least one full working day b efore the hearing. 

 6             Now I'm looking at the clock.  It is  10 minutes past 10.00.  I'm 

 7     thinking of our schedule and the interpreter s, so we have to conclude 

 8     this part of the hearing at 11.00 and then w e'll have a break for 

 9     30 minutes.  Until then, the Prosecutor has the floor. 

10             You have exactly one hour.  Now unti l 11.00, you will not have 

11     the full hour.  If necessary we shall extend  the rest of the time that 

12     you need to one hour for the session after t he short break. 

13             Now the floor is over to you, Prosec utor. 

14             MS. BENSOUDA:  Thank you, Madam Pres ident. 

15             Madam President, your Honours, this case is about the criminal 

16     possibility of Jean-Pierre Bemba Gombo.  Jea n-Pierre Bemba is the founder 

17     and Commander-In-Chief of the Mouvement de L iberation du Congo, the MLC. 

18     The MLC troops under Jean-Pierre Bemba attac ked hundreds of 

19     Central African Republic civilians.  They co mmitted mass rapes, torture, 

20     killing, and pillaging. 

21             Let me tell you about Witness 23.  W itness 23 was a chef de 

22     cartier in Bangui.  On the 8th November of 2 002, Bemba's troops raided 

23     his house.  He informed them that he was a r epresentative of the 

24     government in the area.  Bemba troops replie d, and I'm quoting, "Right. 

25     You are exactly the kind of person we are lo oking for, because you 
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 1     protect the rebels." 

 2             The soldiers fired their guns and Wi tness 23's children started 

 3     to scream in fear.  One of his wives who was  suffering from high blood 

 4     pressure fell to the ground.  She subsequent ly became paralysed and would 

 5     die later. 

 6             Bemba's soldiers asked Witness 23 wh ether he wanted to live or 

 7     die.  He replied that he wanted to live.  Th ey then asked him to lie on 

 8     the ground in front of his wife and children  and in a position of a 

 9     horse.  Witness 23 was then sodomised by thr ee of Bemba's soldiers in 

10     front of his family for four hours, from 10. 00 in the morning to 2.00 in 

11     the afternoon.  All of the three men ejacula ted in him. 

12             Witness 23 further states that after  he was raped, and I want to 

13     quote him again here, he said, "They came to  my wife.  In front of my 

14     eyes they abused my wife.  After they finish ed with my wife, they came to 

15     the kids." 

16             Madam President, your Honours, it is  the responsibility of the 

17     Office of the Prosecutor of the Internationa l Criminal Court to stand up 

18     for Witness 23, to stand up for his wife, to  stand up for his children, 

19     and for hundreds of victims in the Central A frican Republic who suffered 

20     the same fate as Witness 23. 

21             Many of these victims have died, eit her killed outright or raped 

22     and infected with the HIV virus. 

23             Madam President, your Honours, the M LC crimes began with the 

24     arrival in the Central African Republic in O ctober of 2002 to protect 

25     Patasse's presidency from a rebellion.  The crimes continued until the 
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 1     MLC withdrawal five months later in March of  2003.  The evidence that 

 2     your Honours will receive will prove how the  MLC with Jean-Pierre Bemba 

 3     as Commander-In-Chief entered the Central Af rican Republic, entered their 

 4     communities such as Bangui, branded innocent  civilians as rebel 

 5     sympathisers and subjected them to cruel, in humane, and humiliating 

 6     treatment. 

 7             Bemba's men went from house to house  pillaging the civilian 

 8     possessions, raping mothers, wives, daughter s, sodomising community 

 9     leaders and other men and killing those who resisted or tried to protect 

10     themselves. 

11             The MLC crimes against the Central A frican Republic civilian 

12     population were crimes that were committed i n a widespread manner, 

13     location by location, following the process of the MLC soldiers through 

14     the Central African Republic as they moved a nd as they eventually 

15     retreated back to the Democratic Republic of  Congo. 

16             The circumstances of the rapes that were suffered by Witness 23 

17     and his family showed that crimes committed by Bemba's men were not 

18     opportunistic events during their campaign.  The crimes were part of the 

19     systematic attack against the civilian popul ation of the Central African 

20     Republic.  The mass number of crimes that ha ve been committed by the MLC 

21     forces under Jean-Pierre Bemba's command, wh ich by the way outnumber the 

22     killings, led the Prosecution to focus on th e sexual violence, the rapes, 

23     and the other abuses that were committed wit h particular cruelty, many of 

24     which constituted torture. 

25             Jean-Pierre Bemba wanted to traumati se and to terrorise the 
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 1     population and to make them unwilling to sup port the rebels, and to do 

 2     this, your Honour, he chose rape as his main  weapon, rapes of women, men, 

 3     and little children, rapes in public places,  gang-rapes, rapes of mothers 

 4     in the presence of their children, and rapes  of children as their parents 

 5     were forced to watch. 

 6             This is the case, your Honours, that  the Prosecution will present 

 7     this morning.  This is the case about the cr iminal responsibility of 

 8     Jean-Pierre Bemba.  This is the case that is  before the Court. 

 9             Madam President, your Honours, the P rosecution is going to 

10     present a summary of our evidence against Je an-Pierre Bemba, and with 

11     your kind permission, I would like to invite  the senior trial lawyer, 

12     Petra Kneuer, to summarise the Prosecution's  evidence.  I thank you, your 

13     Honours. 

14             JUDGE TRENDAFILOVA:  Please, Ms. Kne uer, go ahead with your 

15     presentation. 

16             MS. KNEUER:  Madam President, your H onours, through this 

17     submission the Prosecution will establish su bstantial grounds to believe 

18     that Jean-Pierre Bemba is responsible as a c o-perpetrator as charged in 

19     the amended document containing the charges pursuant to Article 25(3)(a) 

20     and Article 30 of the Rome Statute. 

21             Before I begin to summarise the Pros ecution's evidence, I with 

22     like to inform the Pre-Trial Chamber that Pr osecution's submissions will 

23     be assisted by visual aids that incorporate animations, maps, video and 

24     audio features.  The purpose of these Flash presentations, which are not 

25     evidence themselves, is to provide context a nd enhance the Chamber's 
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 1     understanding of the evidence and oral submi ssions.  The Prosecution can 

 2     make these presentations available to the Ch amber, the parties, and the 

 3     participants at the conclusion of the confir mation hearing to ensure 

 4     completeness of the record. 

 5             The presentations are pre-loaded ont o a laptop and will be shown 

 6     with the aid of Mr. Christopher Campbell, th e Prosecution's 

 7     information/graphic analyst.  At the bottom of each slide the evidentiary 

 8     sources for each slide are cited. 

 9             Madam President, your Honours, the P rosecution will begin by 

10     providing the Pre-Trial Chamber with a brief  explanation of the general 

11     context in which the crimes were committed i n the Central African 

12     Republic between October 2002 and March 2003 . 

13             The Central African Republic is a la nd-locked country in the 

14     central region of Africa.  It borders Chad o n the north, Sudan on the 

15     east, Cameroon on the west, and in the south  the Republic of Congo and 

16     the Democratic Republic of Congo. 

17             The Oubangui River forms the border between the Central African 

18     Republic and the Democratic Republic of Cong o.  Bangui, the capital city 

19     of the Central African Republic, and the tow n of Mongoumba, both critical 

20     locations in the charges, sit along this riv er. 

21             Between 2002 and 2003, the central A frican population was 

22     approximately 3.8 million. 

23             The Prosecution will now show a vide o clip. 

24             (Videotape played) 

25             This is footage of a marketplace in Bangui.  A large number of 
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 1     the crimes Jean-Pierre Bemba is charged with  took place in Bangui. 

 2             The Central African Republic, the ma p is now displayed on the 

 3     screen, is the country where Jean-Pierre Bem ba's troop, the Mouvement de 

 4     Liberation du Congo, the MLC, soldiers commi tted crimes including rape, 

 5     murder, and pillaging on a widespread scale.  

 6             Madam President, your Honours, the P rosecution will now turn to 

 7     the political history of the conflict, Jean- Pierre Bemba's relationship 

 8     with Ange-Felix Patasse, and their respectiv e needs.  For the purpose of 

 9     this submission, the Prosecution wishes to d raw your Honours' attention 

10     also to the button of the displayed slide wh ere there is a time line. 

11             In October 1993, Patasse was elected  president of the 

12     Central African Republic.  During the course  of his presidency, Patasse's 

13     regime was attacked most notably in 2001.  I n 2001 and 2002, Patasse 

14     found himself in a volatile and unstable pol itical environment.  Because 

15     he was faced with coup attempts from members  of his own army, Patasse 

16     looked to outsiders like Jean-Pierre Bemba t o counter attacks from 

17     internal rebellions.  In seeking this outsid e military intervention, 

18     Patasse's motivation was simple.  He wanted to remain president. 

19             On 28th of May of 2001, Patasse face d a coup d'etat attempt led 

20     by former president Andre Kolingba.  To coun ter Kolingba, Patasse called 

21     upon Jean-Pierre Bemba requesting that he de ploys MLC troops into the 

22     Central African Republic to supplement Patas se's armed national forces 

23     known as the Forces Armées Centrafricaines, FACA. 

24             In response to Patasse's request for  assistance, 

25     Jean-Pierre Bemba agreed to deploy hundreds of MLC troops to the 
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 1     Central African Republic.  The MLC troops we re composed of soldiers from 

 2     several ethnic groups from the Democratic Re public of Congo, including an 

 3     ethnic group called Banyamulengue.  The popu lation in the Central African 

 4     Republic referred to the MLC soldiers by thi s name, and they did so again 

 5     in 2002 and 2003.  Today in the Central Afri can Republic the word 

 6     "Banyamulengue" is still used by the victims  as a generic term to 

 7     identify Congolese soldiers. 

 8             During the 2001 intervention, MLC tr oops committed crimes, 

 9     including rapes, pillaging, murders, against  members of the civilian 

10     population who were perceived to be Kolingba 's supporters. 

11             Seven months later, in October 2002,  Patasse faced a second coup 

12     d'etat attempt this time led by his former g eneral Francois Bozize.  Just 

13     as he did in 2001 and despite the fact that MLC troops had committed 

14     crimes against the Central African Republic population the previous year, 

15     Patasse called again upon Jean-Pierre Bemba to deploy MLC forces to 

16     defend his presidency. 

17             The accused Jean-Pierre Bemba is Con golese.  Jean-Pierre Bemba's 

18     father was one of the most powerful figures in the Mobutu regime. 

19     However, when Mobutu was ousted by Laurent-D esire Kabila in 1997, 

20     individuals including Jean-Pierre Bemba's fa ther who were aligned with 

21     Mobutu lost their influence as well as their  assets.  When Jean-Pierre 

22     Bemba established the MLC a year later in 19 98, his motivation to succeed 

23     was rooted in regaining the political and bu siness benefits that 

24     accompanied his family's association with Mo butu. 

25             At all times relevant to the charges , Jean-Pierre Bemba was the 
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 1     president and Commander-In-Chief of the MLC.   He established the MLC in 

 2     1998 in neighbouring Democratic Republic of Congo and has controlled all 

 3     military, political, and financial activitie s of the MLC. 

 4             In 1999, Jean-Pierre Bemba establish ed the MLC headquarters in 

 5     Gbadolite after taking control of the Equate ur Province in the Democratic 

 6     Republic of Congo.  Concerned about the secu rity of the border between 

 7     the Central African Republic and the Equateu r Province, Jean-Pierre Bemba 

 8     thereafter sought an alliance with the Centr al African Republic.  From 

 9     the Equateur Province the main means availab le to travel in and out of 

10     the region was across the Oubangui River or via an international airport 

11     in neighbouring Bangui in the Central Africa n Republic, now displayed on 

12     the screen. 

13             Due to its base in the Equateur Prov ince, the MLC was 

14     strategically vulnerable to attacks.  For th at reason, the MLC's survival 

15     depended on maintaining control over the bor der between Equateur and the 

16     Central African Republic.  Therefore, Jean-P ierre Bemba needed to keep 

17     Patasse in power to prevent the MLC from bei ng exposed to a rear attack. 

18             The second MLC intervention into the  Central African Republic 

19     sets the stage for the crimes with which Jea n-Pierre Bemba is charged. 

20             The month of October of 2002 began w hat would be a five-month 

21     armed conflict, one that Jean-Pierre Bemba a greed to and intended to 

22     participate in. 

23             On October 25th of 2002, Patasse's f ormer army Chief of Staff, 

24     Francois Bozize, led rebel troops towards Ba ngui in an effort to unseat 

25     Patasse.  Patasse himself admits that during  the night of 25th of October 
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 1     of 2002 he called Jean-Pierre Bemba, sending  an SOS for military 

 2     assistance. 

 3             In his own words, Patasse publicly a cknowledged.  I quote:  "I 

 4     asked my son Bemba to fly to my assistance."  

 5             Jean-Pierre Bemba agreed and quickly  provided MLC troops equipped 

 6     with weapons, means of communication and tra nsportation.  The common plan 

 7     agreed upon by Jean-Pierre Bemba and Patasse  centred on a single mandate, 

 8     to protect Patasse's presidency.  The plan i ncluded attacking the 

 9     Central African Republic civilian population  who were perceived to be 

10     sympathetic to the rebels. 

11             Approximately one day after Bozize's  rebels entered Bangui, armed 

12     MLC trips entered Bangui by crossing the Oub angui River.  As they did 

13     before, the MLC soldier operated in the Cent ral African Republic with 

14     total impunity, committing crimes and sexual  crimes, torture, pillaging, 

15     and killings against Central African civilia ns. 

16             The Prosecution's evidence demonstra tes Jean-Pierre Bemba's and 

17     Patasse's intention for crimes to be committ ed by the MLC against the 

18     civilian population.  Their intention is ref lected in the instructions 

19     that MLC soldiers gave to their troops, incl uding, I quote: 

20     "Jean-Pierre Bemba sent you to kill and not to have fun."  I further 

21     quote:  "In Bangui, in Central African Repub lic, you don't have parents, 

22     wives, and children.  You go to war, kill al l people you find, you 

23     destroy!  We are in a period of war.  If Pat asse calls us, it is because 

24     he knows the value of our force.  Put the ec onomy down, also the 

25     buildings that we see on the other side, put  them down.  Use rockets and 
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 1     bombs, after that they will rebuild their co untry." 

 2             Madam President, your Honours, the M LC troops did as the 

 3     commanders instructed.  As early as the day after their arrival, the 

 4     civilian population reported that the MLC tr oop -- that the MLC were 

 5     pillaging, raping, attacking and killing the m. 

 6             Jean-Pierre Bemba initially sent two  MLC battalions referred to 

 7     as Poudrier B and the 28th Battalion which t otaled approximately thousand 

 8     to 1.500 MLC soldiers.  Upon their arrival, the MLC immediately 

 9     coordinated with the FACA and a Joint Operat ion/Coordination Cell was 

10     established at Camp Beal.  Both Jean-Pierre Bemba and Patasse made 

11     essential contributions towards the furthera nce of the common plan. 

12             Jean-Pierre Bemba provided the troop s controlled weaponry and 

13     means of communication.  Patasse contributed  by requesting the MLC troops 

14     and providing bases, global food allowance, uniforms, transportation, and 

15     fuel. 

16             Together the MLC and the Central Afr ican Republic military forces 

17     coordinated their efforts through a Joint Op eration Cell where they 

18     strategised to send MLC troops and Central A frican troops into the field. 

19     When the MLC did not know the terrain, Centr al African Republic troops 

20     were sent to help them navigate. 

21             As the MLC began to navigate on thei r own, they split into two 

22     groups.  One group was moving along the road  leading to Damara, and from 

23     Damara on to Sibut, as your Honours can see from the orange arrows on the 

24     map. 

25             Another group of MLC troops moved al ong the road to Boali, 
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 1     advancing to Bossembele, and ultimately reac hing Bossangoa and Bozoum as 

 2     they moved forward against the rebels. 

 3             As the MLC advanced and retreated, t hey occupied former 

 4     rebel-held territories and committed crimes against the civilian 

 5     populations in the locations they captured.  The commission of crimes was 

 6     widespread and included Bangui, PK12, PK22, Damara, Bossembele, Sibut, 

 7     Bossemptele, Bozoum, and Mongoumba, highligh ted in orange on the screen. 

 8             As the MLC troops withdrew in March 2003, they continued to 

 9     commit crimes.  They invaded civilian's home s, pillaging civilians' 

10     possessions.  They raped and sodomised Centr al African Republic's men 

11     women and children and killed their family m embers if they resisted. 

12             After the MLC left the locations, th e civilian population was 

13     left with nothing, no possessions, no commun ity, and no dignity.  Some 

14     were either impregnated by the soldiers who raped them or infected with 

15     the HIV virus. 

16             An example of the MLC's behaviour is  the attack in Bangui between 

17     26th of October and the 31st December of 200 2, which illustrates the 

18     flagrant behaviour of Jean-Pierre Bemba's tr oops towards the civilian 

19     population in the Central African Republic.  On this date, a witness in 

20     the Central African Republic observed 22 mal es he knew to be MLC soldiers 

21     bearing arms and in Central African uniforms  driving two vehicles that 

22     were full of looted goods.  Also in these ve hicles were eight 

23     Central African women and girls who were cry ing and calling for help. 

24     The women could be seen half naked.  The wom en were forced into a public 

25     place by the MLC soldiers who threatened the m with Kalashnikovs.  In 
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 1     public view these eight women and girls were  repeatedly raped by the 

 2     22 MLC soldiers.  Some of the women were mad e to perform fellatio on the 

 3     MLC troops in public view. 

 4             These actions happened right in fron t of Central African military 

 5     and naval personnel.  The MLC troops' action s were also reported to the 

 6     Central African authority but nothing was do ne.  In fact, this witness 

 7     stated that these same soldiers openly decla red that thanks to the 

 8     defendant, Jean-Pierre Bemba, they had the c hance to have sexual 

 9     intercourse with Central African women. 

10             Jean-Pierre Bemba's intent regarding  the commission of crimes are 

11     firmly based on the MLC's prior behaviour in  the Central African Republic 

12     in 2002 and also in Mambasa 12 days before t he 2002 Central African 

13     Republic intervention of October 2002. 

14             In 2001, MLC troops intervened in th e Central African Republic 

15     under similar circumstances, to repel a coup  d'etat initiated by the 

16     former president, General Kolingba, a member  of the Yakoma ethnic group. 

17             As the MLC troops captured areas, th ey attacked Yakomas or 

18     neighbourhoods perceived to be sympathetic t o the Yakomas.  They 

19     pillaged, raped, and killed Central African Republic's civilians. 

20             Jean-Pierre Bemba knew that his troo ps were committing these 

21     crimes.  Witnesses stated that despite knowl edge that these troops were 

22     committing crimes, the MLC hierarchy never s anctioned the troops for 

23     their behaviour. 

24             In addition to the 2001 -- 2001 Cent ral African Republic 

25     intervention, there was another MLC attack i n Mambasa directly before the 
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 1     2002 Central African Republic intervention.  Reports state that when MLC 

 2     soldiers invaded Mambasa they pillaged every  house in what is known as 

 3     Operation Effacer le Tableau. 

 4             The crimes committed in both, in 200 1 Central African Republic 

 5     intervention and the 2002 Mambasa incident, were similar to the crimes 

 6     that occurred in 2002.  Due to their knowled ge that the MLC troops 

 7     committed crimes against the civilian popula tion on two prior occasions, 

 8     Jean-Pierre Bemba's and Patasse's intention that crimes be committed 

 9     against the civilian population as part of t heir common plan is supported 

10     by their actions subsequent to the agreement .  Both Jean-Pierre Bemba and 

11     Patasse were informed about these crimes.  I n addition, Jean-Pierre Bemba 

12     had daily contact with the commander of the Central African Republic 

13     operation and received daily reports from th e MLC Military and Civilian 

14     Intelligence Bureau's Chief of Staff and Gen eral Staff by virtue of his 

15     command and control over the MLC and the ver tical channels of reporting. 

16             Witnesses also reported that Jean-Pi erre Bemba received cars that 

17     were pillaged from the Central African Repub lic in 2002 and 2001. 

18             Collectively, the evidence reflects that Jean-Pierre Bemba and 

19     Patasse intended that crimes be committed ag ainst the Central African 

20     Republic civilian population. 

21             Last, both Jean-Pierre Bemba and Pat asse continued to perform 

22     essential tasks and could have frustrated th e implementation of the 

23     common plan if they so intended.  Moreover, by virtue of his command and 

24     control over the deployment and withdrawal o f the MLC troops, 

25     Jean-Pierre Bemba could have ordered the MLC  to stop their crimes or to 
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 1     withdraw from the Central African Republic.  He did not. 

 2             Simply put, if Jean-Pierre Bemba had  not sent MLC troops to the 

 3     Central African Republic in October 2002, th ese crimes would not have 

 4     been committed.  If Jean-Pierre Bemba had no t allowed for the commissions 

 5     of rapes, killings, and pillagings as an ins trumentality of their 

 6     military operations in the Central African R epublic, these crimes would 

 7     not have been committed.  If Jean-Pierre Bem ba had taken swift action to 

 8     stop the commission of crimes by his troops in the Central African 

 9     Republic instead of agreeing to dispatch the m further into the north, 

10     further crimes would not have been committed  throughout the entire 

11     conflict period and the entire conflict zone . 

12             Finally, at all times relevant to th e crimes charged 

13     Jean-Pierre Bemba had the authority and mean s to discipline and punish 

14     MLC troops for their crimes, but he did not.  

15             Madam President, your Honours, the P rosecution has described the 

16     context surrounding the charges against Jean -Pierre Bemba and briefly 

17     described the evidence demonstrating that th ere are substantial grounds 

18     to believe that Jean-Pierre Bemba committed the crimes as charged. 

19     Before the Prosecution concludes its submiss ion, let me say that in the 

20     course of the hearing and through the eviden ce to be presented the 

21     Prosecution will share intimate details of t he victims suffering at the 

22     hands of the MLC troops in the Central Afric an Republic. 

23             Madam President, your Honours, as a matter of procedure, before 

24     the Court proceeds with the hearing the Pros ecution moves for admission 

25     of all the DVD Flash presentations that are used during the course of the 
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 1     confirmation hearing.  Further, the Prosecut ion appreciates the Chamber's 

 2     desire to avoid repetition.  The Prosecution  has done its utmost to 

 3     comply with the army's instructions.  For th at reason, all the 

 4     Prosecution's trial attorneys will rely and incorporate by reference the 

 5     submissions of their colleagues. 

 6             Thank you. 

 7             JUDGE TRENDAFILOVA:  Thank you, Ms. Kneuer.  You have been 

 8     concise and you have saved time for the cour t proceedings, but the 

 9     remaining 25 minutes, in case you need them,  will be allotted to your 

10     time from the schedule. 

11             As to the Flash presentations, I wou ld like to say that it is up 

12     to the parties to say how they would like to  present their evidence. 

13     However, the Chamber is concerned and we do believe that you're not going 

14     to present evidence that is new and that has  not been disclosed to the 

15     Defence because in this way you're going to violate Rule 121(3) and (4), 

16     and the Chamber is not going to properly ful fil its duties. 

17             So now we have 15 minutes left, and I would like to turn to the 

18     representatives of the victims. 

19             In view of the decision of the Singl e Judge on the victims' 

20     applications, we have two legal representati ves of 54 victims 

21     participating in these proceedings, and it i s your -- the floor is yours. 

22             Ms. Massidda, you're going to start and then Ms. Douzima 

23     obviously after the break. 

24             MS. MASSIDDA:  Thank you, Your Honou rs.  (Interpretation) 

25     Presiding Judge, your Honours, in his decisi on of the 12th of December, 
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 1     2008, establishing the status and the modali ties for victims' 

 2     participation, the Single Judge invited the legal representatives to 

 3     describe in their opening statements why vic tims wished to take part in 

 4     these proceedings. 

 5             Before clarifying the reasons why th ey wish to participate, I 

 6     would like to tell you who the victims are w ho I represent today.  There 

 7     are 20 of them, women, men, and children, wh o have lived through the 

 8     events which have taken place in the Central  African Republic between the 

 9     25th of October, 2002 and the 15th of March,  2003.  Some of them have 

10     seen their homes looted and destroyed.  Some  of them have suffered 

11     physical violence, sexual violence, and have  been humiliated, bearing to 

12     this day the marks of that humiliation.  Oth ers did not witness their 

13     loved ones being raped or tortured, but the memory of murders of those 

14     close to them remain indelible in their mind s, particularly the murder of 

15     members of their families. 

16             One of them, when returning to the f amily home after the events, 

17     saw the damage which had been sustained.  Th e home today remains half 

18     destroyed in the wake of the attack, because  it was too expensive for 

19     them to -- to rebuild and make the repairs n ecessary. 

20             Those who have returned to the famil y -- those who have not been 

21     able to return to the family home remain dis placed persons.  All of them 

22     suffered psychological damage and suffering,  and many of them also 

23     physical suffering. 

24             Having met these victims and having heard their stories, I 

25     recognise that their right to justice is one  of their main concerns and 
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 1     often their primary concern when they speak about the proceedings related 

 2     to the crimes of which they have been a vict im.  In recognising that 

 3     right, there are -- there is a wealth of rea sons that are referred to by 

 4     the victims themselves, and these are the re asons that I would like to 

 5     relate to you as faithfully as possible toda y. 

 6             First of all, the right to the truth  seems to be one of the 

 7     factors at play.  In this connection, as sti pulated by the Single Judge 

 8     of Pre-Trial Chamber I in her decision on th e participation of victims in 

 9     the Katanga and Ngudjolo case, the central i nterest in victims in 

10     establishing the facts and identifying those  who are responsible and 

11     having that responsibility recognised is at the very root of the right to 

12     truth which has been established and recogni sed for victims who have 

13     suffered serious human rights violations. 

14             In implementing this right through c riminal proceedings, victims 

15     have a key interest in having, in the wake o f these proceedings, clarity 

16     on what indeed did happen and in clarifying the gaps and throwing light 

17     on those areas which are obscure.  The victi ms are independent 

18     individuals in these proceedings.  Their con cerns are different to those 

19     of the Office of the Prosecutor.  What they would like to achieve is to 

20     contribute to establishing guilt or innocenc e and the truth.  In other 

21     words, it is crucial for these victims that the people who are 

22     responsible for their suffering are identifi ed and are prosecuted and 

23     punished as is fit.  It is also responsible -- it is also a key means of 

24     their convalescing in the wake of the harm w hich they have suffered. 

25             This process, this taking of the flo or and sharing of their 
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 1     experiences will mean for them recognition o f the suffering which they 

 2     have been through and the crimes that is at the origin of that suffering. 

 3     It is a cathartic and a healthy experience f or each individual family, 

 4     the society and community as a whole.  Furth ermore, this is a process 

 5     which allows victims to counteract impunity.  

 6             The proceedings in this court allow the victims to take -- to 

 7     play a role in this individually.  Their act ion helps to do away with 

 8     impunity of perpetrators of these crimes.  I t also plays a role in 

 9     discouraging others from committing similar crimes.  It is not simply a 

10     matter of victims getting off their chest wh at has happened to them, but 

11     it also goes to further reconciliation and p unishment of those 

12     responsible for crimes.  Their hope is that by being courageous they will 

13     be able to put a brake on the perpetration o f such odious crimes in the 

14     future. 

15             The struggle against impunity seems to me to be part of the daily 

16     world of the victims which I represent.  It is a key component in their 

17     daily struggle, which today consists not so much in living but in 

18     surviving. 

19             Your Honours, I can assure you that the fact that they are being 

20     represented here today and are able to expre ss their views in these 

21     proceedings is in itself a kind of reparatio n, and in practical terms it 

22     is part of their daily struggle to re-establ ish their lives and to 

23     overcome what has now made part of their lif e, their history. 

24             This, your Honour, brings me to the end of my opening statement 

25     on behalf of the victims who I represent her e today.  Thank you. 
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 1             JUDGE TRENDAFILOVA:  Thank you, Ms. Massidda.  Thank you very 

 2     much for respecting the time allotted to you , both in the decision of the 

 3     Single Judge and the decision of the final s chedule. 

 4             I would like to say that we are goin g to take 30-minutes break 

 5     now.  During this time, the team of Mr. Bemb a, three counsels, could meet 

 6     simultaneously with Mr. Bemba in the room wh ere he's going to stay.  The 

 7     questions of the Chamber whether all the cou nsels cannot meet him 

 8     simultaneously was received a negative answe r because these are the 

 9     security rules.  So as lawyers we respect th em and the Judges utmost. 

10             I will finish, and we shall adjourn the session for 30 minutes 

11     only with a message that I would like to sen d to the Prosecution's team. 

12     I do not think that it was deliberate, but o n several occasions you 

13     called Mr. Bemba "accused."  He might be cal led "accused" if this Chamber 

14     takes a decision confirming the charges.  Fo r the time being he's a 

15     suspect.  In this way, I'm sure that the tea m of the Prosecutor respects 

16     the presumption of innocence and everyone sh ould adhere to this major 

17     principle in the legal field. 

18             So the hearing is adjourned for 30 m inutes.  We shall begin at 

19     11.30. 

20             COURT USHER:  All rise. 

21             Break taken at 11.01 a.m. 

22             On resuming at 11.36 a.m. 

23             COURT USHER:  All rise.  Please be s eated. 

24             JUDGE TRENDAFILOVA:  We resume the h earing.  Please, the security 

25     officers to escort Mr. Bemba into the courtr oom. 
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 1             (The suspect enters court) 

 2             JUDGE TRENDAFILOVA:  Is everybody on  his or her seat?  So we can 

 3     proceed. 

 4             Ms. Douzima, as legal representative  of the remaining 34 victims 

 5     who were accorded the status of victim parti cipants in these proceedings, 

 6     I give you the floor to make opening stateme nts in the course of 

 7     10 minutes.  You have the floor. 

 8             MS. DOUZIMA LAWSON (interpretation):   Thank you, Madam President. 

 9     Madam President, your Honours, Rule 85 of th e Rules of Procedure and 

10     Evidence of the ICC defines the victim as an y physical person who is the 

11     subject of prejudice as a result of the comm ission of the -- any crime 

12     within the jurisdiction of the court.  Any o rganisation or institution 

13     can also be a victim.  Victims may include o rganisations or institutions 

14     that have sustained direct harm to any of th eir property which is 

15     dedicated to religion, education, art or sci ence or charitable purposes 

16     and to the historic monuments, hospitals and  other objects for 

17     humanitarian purposes. 

18             The Confirmation Hearing in the case  the Prosecution versus 

19     Jean-Pierre Bemba provides a very strong sig nal with regard to the 

20     victims who are at the heart of internationa l criminal law as a result of 

21     the Rome Statute.  This Statute gives a very  significant role to their 

22     rights and to their interests.  On the other  hand, with regard to their 

23     lives, the past and the present and the futu re, impunity will no longer 

24     be tolerated in the Central African Republic .  In fact, for a decade now 

25     the Central African Republic has been faced with internal conflicts on 
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 1     occasion, with armed internal conflicts, the  corollary of which were 

 2     grave violations of human rights, but the pe rpetrators were very often 

 3     not very concerned.  In most cases, they wer e granted amnesty, and this 

 4     resulted in encouraging them to proceed with  their acts, and this 

 5     naturally would not allow for durable peace in the CAR because there is 

 6     no peace if there is no justice. 

 7             In the current proceedings, it's nec essary to point out that what 

 8     the CAR victims experienced is beyond compre hension.  During all 

 9     conflicts that the CAR has experienced from 2002 to 2003, well, it has 

10     never experienced such bar -- acts of barbar ities, such cruelty.  This 

11     peaceful population, inoffensive population,  were surprised by 

12     mercenaries from the Congo whose mission was  quite precise.  These 

13     mercenaries spread fear and panic in the cou ntry. 

14             As has already been pointed out, Mr.  Ange-Felix Patasse, the 

15     president of the republic at the time, was f aced with a forcible attempt 

16     to carry out a coup d'etat and he reached an  agreement with Jean-Pierre 

17     Bemba who was then the president of the MLC,  he reached an agreement for 

18     military assistance for Jean-Pierre Bemba to  provide troops.  These 

19     troops entered the capital of the CAR by cro ssing the Oubangui River. 

20     Having taken territory from the rebels, thes e troops organised themselves 

21     into groups and murdered a certain number of  civilians.  They committed 

22     acts of looting.  They destroyed their prope rty and committed acts of 

23     systematic rape.  They raped women, children , and men, and even elderly 

24     individuals.  This was often done collective ly and in public view.  These 

25     acts of rape were used as a war weapon.  The  purpose of these acts was to 
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 1     humiliate, terrify, and punish the civilian population, in particular the 

 2     population in the northern areas who were ac cused of supporting the 

 3     rebels. 

 4             It's also necessary to point out, Ma dam President, that rape has 

 5     always been a taboo subject in the CAR.  Wha t the victims experienced 

 6     resulted in the dislocation of families of w omen and girls who were 

 7     stigmatised, women and girls who were raped.   There were multiple scars 

 8     inflicted on them, and these people were per manently rendered incapable 

 9     of working.  They were reduced to poverty an d misery.  HIV, sexual 

10     diseases were transmitted to them.  There we re pregnancies that weren't 

11     desired and there were bastard children.  Pe ople were traumatised.  They 

12     were the subject of moral and effective prej udice.  They were tortured, 

13     violated in the presence of their family.  W idows were often abandoned. 

14     There was no financial support.  There are a lso cases of suicide that 

15     have been recorded.  There was a lot of phys ical and moral suffering. 

16             The charges against Mr. Bemba, which  have been read out by the 

17     Registrar, are edifying.  You will agree, Ma dam President, that if there 

18     had not been any victims there wouldn't be a  case now.  The victims of 

19     the acts of atrocity committed by Bemba's tr oops have to be -- well, 

20     their crimes have to be punished, because th e Court is the last resort 

21     for these victims. 

22             Thank you very much. 

23             JUDGE TRENDAFILOVA:  Thank you, Ms. Douzima.  You have been very 

24     clear, very concise, and you have spoken wit hin the time allotted to -- 

25     to you as another legal representative for t he 34 victims. 
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 1             Now I turn to the Defence.  It's you r time.  You have one hour to 

 2     make your opening statements.  Are you going  to speak on behalf of the 

 3     Defence, Mr. Khan, on you're going to split the time among all of you? 

 4             MR. KHAN:  If it please your Honour,  we will split the time 

 5     between myself and Mr. Richard Nkwebe. 

 6             JUDGE TRENDAFILOVA:  Thank you.  Go ahead.  It's your time. 

 7             MR. KHAN:  Your Honour, if I can sta rt where Madam President left 

 8     off before the break, and it was the no doub t very innocent and seemingly 

 9     innocuous slip of my learned friends for the  Prosecution referring to 

10     Mr. Bemba as an accused.  Your Honours did s ay at the outset that this 

11     process, this Confirmation Hearing, is not a  trial, but of course we 

12     cannot get ahead of ourselves.  This Confirm ation Hearing has a very 

13     serious purpose, and the Prosecution have a very onerous burden to 

14     discharge.  They have an obligation to call the best evidence in their 

15     possession, their core evidence, in order to  persuade your Honours that 

16     there are substantial grounds for believing that this case should be 

17     committed for trial. 

18             Your Honour, this very process is de signed to protect accused 

19     persons from unnecessary detention and trial  and answering a case which 

20     is flimsy and without proper foundation.  Yo ur Honour, it is totally 

21     within the rights of the Defence, should we so wish, to have sat on our 

22     hands, as it were, kept mute, and told the P rosecution please go ahead 

23     and establish your case to the retired stand ard.  That, of course, is not 

24     what the Defence is doing.  But it must be b orne in mind throughout that 

25     the burden of proof is very much on the Pros ecution.  And it is not a 
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 1     light burden, of course.  A textual analysis  of the Statute clearly shows 

 2     that there is a raising of the bar between A rticle 58(1)(a), the 

 3     requirement when an arrest warrant is issued , and the requirement at this 

 4     stage of the proceedings. 

 5             Your Honours it is our respectful su bmission that this case calls 

 6     for the most anxious scrutiny.  It is our su bmission that after reviewing 

 7     the evidence that is called by the Prosecuti on your Honours will not be 

 8     satisfied that there are substantial grounds  for believing that 

 9     Mr. Bemba, Mr. Bemba's case, should be commi tted for trial. 

10             Your Honour, that said, many facts a re agreed between the 

11     Prosecution and the Defence.  It is accepted  that Jean-Pierre 

12     Bemba Gombo, the former vice-president of th e Democratic Republic of 

13     Congo, previously was head -- was the head o f the MLC and that the MLC 

14     was called and went to the defence of a demo cratically elected government 

15     in the neighbouring state of the Central Afr ican Republic. 

16             Your Honour, our primary submission is that the Prosecution's 

17     error, which infects the whole of its case, can be focussed on two main 

18     limbs.  They have completely failed, in our respectful submission, to 

19     grasp the issue of subordination.  And the s econd issue is they have 

20     completely and utterly failed to show intent  or knowledge. 

21             Your Honour, the Prosecution's case,  of course, is that the MLC 

22     went to assist President Patasse, but, your Honour, if one goes to the 

23     Prosecution's own evidence, it is very clear  that whatever troops were 

24     provided in support of various African union  and regional agreements to 

25     support a democratically elected government were under the command not of 

ICC-01/05-01/08-T-9-ENG ET WT 12-01-2009  40/105  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 41 
 

 

Case No. ICC-01/05-01/08  Monday, 12 January 2009 

 1     Mr. Bemba, they were in the command, under t he command, of the head of 

 2     State of the Central African Republic. 

 3             Now, your Honours, this is the Prose cution's own evidence and 

 4     they have turned a very blind eye to this ve ry huge difficulty that 

 5     stands as a hurdle between this proceeding a nd the case being committed 

 6     for trial. 

 7             Your Honour -- your Honours will of course review all the 

 8     evidence, but in the time allotted I will re fer simply to Witness 40. 

 9     And I don't need it shown on the computer mo nitor, but EVD-P-002298, this 

10     witness makes it clear that he reports daily  to an individual that is 

11     subordinated to Patasse, not somebody in a M LC hierarchy at all. 

12             Your Honour, similarly, EVD-P-02299,  and this witness states that 

13     when he reported to his superiors in the MLC , and I quote: 

14             "He meant that he was telling them a bout situations because he 

15     could not call his troops his own because th ey were in another army." 

16             So, your Honour, these troops were n ot acting at the direction of 

17     Mr. Bemba.  They were acting at the directio n, under the command and 

18     control and authority and responsibility of another sovereign state. 

19             Now, your Honours, this procedure is  not unknown in international 

20     law.  It is a process that should be well-kn own to the Prosecution.  It 

21     is very common that sending states, the Unit ed Kingdom, the 

22     United States, all members of the United Nat ions that send troops to wear 

23     blue helmets, that when that happens, those individuals, your Honour, are 

24     under the command of the United Nations; and  if an operation is illegal, 

25     if crimes are committed, the sending state d oes not have responsibility. 
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 1     This is a very novel proposition, in my resp ectful submission, and it is 

 2     one devoid of merit. 

 3             Your Honours, I will direct you for the record and when you are 

 4     considering the merits of this particular ar gument to the case concerning 

 5     the application of the convention of the pre vention and punishment of the 

 6     crime of genocide.  Of course the case of Bo snia-Herzegovina and Serbia 

 7     and Montenegro, as it then was, and the date  of the judgement is the 

 8     26th of February, 2007. 

 9             Your Honour, I will read out only pa ragraph 389.  It will suffice 

10     for this purpose in this short time that I h ave.  The Court notes, this 

11     is the International Court of Justice, one o f the primary organs of the 

12     United Nations.  The Court notes that:  "In any event, the act of an 

13     organ placed by the state at the disposal of  another public authority 

14     shall not, I repeat, shall not be considered  the act of that state if the 

15     organ was acting on behalf of the public aut hority at whose disposal it 

16     was placed." 

17             Your Honour, this was not mere camou flage, an attempt to make it 

18     look as if particular MLC troops were under the command of a foreign 

19     state and not under the command of the MLC.  This was very much the 

20     reality of the situation. 

21             Your Honours, the Prosecution's own annex to the document 

22     containing charges, and your Honours will re fer in due course to 

23     Witness 26, makes it clear that uniforms, fo od, money, were all provided 

 

24     to the MLC troops, not by the authorities in  this Democratic Republic of 

25     Congo, not by Mr. Bemba, but they were suppl ied, they were provided by 
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 1     the head of state of the Central African Rep ublic.  Your Honours, in my 

 2     respectful submission the evidence consisten tly shows that in the same 

 3     way that troops are subordinated to any inte rnational organisation, these 

 4     troops, consistent with various internationa l agreements, were 

 5     subordinated to the neighbouring state of th e Central African Republic. 

 6             Your Honours, this -- a fact is not -- does not escape the 

 7     Prosecution themselves.  In paragraph 64 of the document containing 

 8     charges they quite openly accept that transp ortation to and within the 

 9     Central African Republic was provided by Pre sident Patasse and his armed 

10     forces.  Food, PGA, your Honours, it seems t hat's really what in the UN 

11     is DSA, is a daily living allowance, facilit ies, fuel, uniform, all of 

12     these are provided by the authorities of the  Central African Republic. 

13             Your Honours, paragraph 66 of the Pr osecution's core document, 

14     the document containing charges, makes it ve ry clear that when the MLC 

15     crossed, subordinates of Patasse told them w here to go, where to be 

16     billeted, and what to do. 

17             Your Honours, in my submission, the evidence is completely 

18     consistent that the authority and direction and purpose and intent of 

19     those troops, insofar as any criminal conduc t is attributed to them by 

20     the Prosecution, must fall very squarely upo n the former head of state of 

21     the Central African Republic, President Pata sse, and not upon the suspect 

22     that I represent. 

 

23             Your Honours, similarly, EVD-P-02299  that the Prosecution accept 

24     in their -- one of their core witnesses that  decisions were made in 

25     Bangui, all operational decisions were made in Bangui, not in Gbadolite. 
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 1             Your Honour, that's the first error,  in my respectful submission, 

 2     of the Prosecution.  It's stretching the env elope of traditional legal 

 3     theory and the jurisprudence and the Statute  of this Court in order to 

 4     squeeze Mr. Bemba's ample frame through the doors so that jurisdiction 

 5     could rest with this Court.  It is inappropr iate, in my submission, and 

 6     it has not been established. 

 7             Your Honour, in any event, the secon d very large, obvious mistake 

 8     in the Prosecution's theory, in my respectfu l submission, is the theory 

 9     of common purpose.  Your Honour, there is un der Article 51 of the 

10     United Nations Charter an inherent right of self-defence.  That is not a 

11     matter of controversy.  It's also -- it's al so the case that various 

12     agreements were entered into by regional pla yers, supervised under the 

13     aegis of the African Union which encouraged and authorised various 

14     neighbouring states to ensure that no democr atically elected government 

15     in Africa would ever again be overthrown by the power of the ArmaLite 

16     instead of the power of the ballot box. 

17             Your Honour, the MLC troops were not  a brigade of bandits raping 

18     and pillaging in the Central African Republi c.  Of course there were 

19     unusual difficulties in the Democratic Repub lic of Congo, and the people 

20     there have suffered tremendously as of cours e we accept they have 

21     suffered tremendously in the Central African  Republic.  But given the 

22     absence of a democratically elected governme nt, the Lusaka Agreement 

23     granted powers to three entities and the cou ntry was under the control 

24     and direction of three groupings.  One of th ose groupings was the MLC. 

25     And your Honours have before you the Lusaka Agreement, EVD-D01-0004, and, 
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 1     your Honours, the operative paragraphs, Arti cle 2, states on the coming 

 2     into force of this agreement the parties com mit themselves to immediately 

 3     address the security concerns of the DRC and  her neighbouring countries. 

 4             Your Honour, similarly, there are ot her regional agreements that 

 5     are before your Honours.  For example, the E conomic Community for 

 6     Central Africa, and Article 3 of that is EVD -D01-0008, Article 3 of which 

 7     mandates and indeed obliges Member States, i ncluding the 

 8     Democratic Republic of Congo to lend mutual assistance, mutual aid and 

 9     assistance for their defence and threats of aggression and all armed 

10     aggression. 

11             Well, your Honour, my learned friend s of the Prosecution 

12     understandably wish to make this case about power and money.  It's about 

13     Patasse wanting power.  But your Honours mus t summon such detachment as 

14     you can and as your Honours, we are confiden t, will to look at the 

15     reality.  President Patasse, whatever indivi duals' political views, was 

16     twice the democratically elected government head of a sovereign 

17     government, and President Bozize, who has re ferred this case and has been 

18     condemned by the African Union, by force of arms invaded that country and 

19     overthrew, not through the elections but thr ough force of power, an 

20     elected regime.  Your Honour, consistent wit h the Lusaka agreements, 

21     consistent with the economic community of Ce ntral African -- that I just 

22     read out, president -- Mr. Bemba in his capa city as head of the MLC and 

23     the organisation of the MLC sent troops to d efend a sovereign state. 

24     Your Honour, this is not a criminal purpose.   This is not a crime in the 

25     least, and indeed all those other actors tha t were present in the 
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 1     Central African Republic have been significa ntly praised by other 

 2     entities.  Your Honours will read in due cou rse EVD-D01-00056, and this 

 3     is the report of the interim chairperson of the Commission of the African 

 4     Union on the situation in the Central Africa n Republic on relations 

 5     between Chad and CAR, and they're the actors  that CENCAD and CEMAC 

 6     applauded for trying to uphold the rule of l aw and the role of democracy 

 7     in exceptionally difficult circumstances.  S o rather than the narrative 

 8     of my learned friends for the Prosecution be ing about power, it is about 

 9     the rule of law. 

10             Your Honour, a remarkable feature of  this case is the paucity of 

11     evidence that the Prosecution put before you , notwithstanding that you 

12     have the best.  You have the core evidence. 

13             At paragraph 73 of the document cont aining charges makes it very 

14     clear what the Prosecution's case is.  Bemba 's intention and knowledge 

15     regarding the commission of crimes during th e CAR 2002 conflict is based 

16     in part on MLC's behaviour during the 2001 i ntervention and during MLC's 

17     intervention in Mambasa in 2002.  The issue was put even more strongly 

18     this morning by my learned friend the senior  trial attorney for the 

19     Prosecution. 

20             In my respectful submission, the rea son the Prosecution are so 

21     desirous of focusing on 2001 and anywhere ot her than the Central African 

22     Republic is because they do not have the evi dence to show that the mens 

23     rea or the actus reus of this offence has be en committed that can be 

24     imputed to Mr. Bemba. 

25             Your Honour, the argument is rather redundant.  It's almost like 
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 1     saying, well, even if crimes were committed in 2001, any leader would 

 2     know that crimes are likely to be committed again. 

 3             Imagine if the United States had the  good fortune to be a 

 4     signatory to the Rome Statute, and a United States official was in the 

 5     dock instead of Mr. Bemba.  Would it be a co gent or coherent argument to 

 6     say well, because the My Lai massacre took p lace in Vietnam and because 

 7     of Abu Ghraib and because of numerous other breaches of military 

 8     discipline and law, the United States is de facto prohibited from 

 9     engaging in protecting its interests because  crimes may be committed.  It 

10     is a redundant argument.  It is unsound, and  it should be rejected. 

11             Your Honours, it is not only unsound  on the facts, legally it is 

12     without basis.  Your Honours, the Prosecutio n are putting this case 

13     forward to establish intent.  In the case of  Hadzihasanovic and Kubura, 

14     which was a case before the International Cr iminal Tribunal for the 

15     Former Yugoslavia, the Prosecution put forwa rd a case that was almost 

16     identical to that which the Prosecution woul d have you adopt in this 

17     court. 

18             Your Honours, let me just read an ex tract out.  There the 

19     Prosecution were establishing or seeking to persuade the court that the 

20     fact that certain units had committed crimes  in the past provided cogent 

21     evidence that a reasonable commander, albeit  under command 

22     responsibility, would know that crimes were likely to be committed in the 

23     future.  In other words, past conduct being a decent indicia of likely 

24     consequence. 

25             The Trial Chamber stated that the ac cused Kubura, owing to his 
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 1     knowledge of the plunder committed by his su bordinates in June 1993 and 

 2     his failure to take punitive measures, could  not ignore that the members 

 3     of the 7th Brigade were likely to repeat suc h acts. 

 4             So the Trial Chamber said, yes, the fact that crimes were 

 5     committed in the past should have put a comm ander on notice. 

 6             Your Honours, in my submission whils t this case deals with 

 7     command responsibility, it is equally releva nt when one is analysing and 

 8     evaluating whether or not the intent can be established from the facts 

 9     put forward by the Prosecution.  The Trial C hamber's decision was 

10     rejected by the Appeals Chamber.  An argumen t almost identical to that 

11     put forward by the Prosecution in this case was rejected, and in my 

12     respectful submission that decision by five Judges of the ICTY, whilst 

13     not binding on your Honours, should be given  significant persuasive 

14     authority. 

15             Your Honours, the Appeals Chamber fo und the error, and it said, 

16     and I quote: 

17             "That the Trial Chamber considered K ubura's knowledge -- I repeat 

18     that the Trial Chamber considered Kubura's k nowledge of and past failures 

19     to punish his subordinates' acts of plunder in the Ovnak area as 

20     automatically entailing that he had reason t o know of their future acts 

21     of plunder." 

22             And, your Honour, that was completel y rejected.  That's the 

23     appeals judgement of the ICTY, April the 22n d, 2008, at paragraph 265. 

24             Your Honour, legally the case is wro ng, but factually it's also 

25     completely without basis. 
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 1             The Prosecution say repeatedly that no punishment took place. 

 2     Well, your Honours, relevant in your determi nation is the fact, even in 

 3     the Prosecution's own case, a different comm ander was appointed by the 

 4     MLC in relation to the issues -- the time-fr ame relevant to this 

 5     indictment to that who was in place in 2001.   The Prosecution have not 

 6     established that the -- and it's at paragrap h 15 of the document 

 7     containing charges, that the Poudrier, the P oudrier B, the 

 8     28th Battalion, said to have been operating during the temporal period of 

 9     this indictment, were operating in 2001.  Th ey have an obligation to do 

10     this if they are scavenging around trying to  find evidence of intent that 

11     cannot be provided by more direct evidence. 

12             But, your Honours, they say also nob ody was punished. 

13     Your Honours, in my respectful submission, t hat's contradicted by the 

14     Prosecution's own evidence.  EVD-P-00074 is an interview with 

15     Jean-Pierre Bemba published in the Young Afr ican on the 27th of August, 

16     2001, and there Mr. Bemba stated that his tr oops did a good intervention 

17     in 2001, and of course the evidence shows th at he's -- that the MLC 

18     troops defended the French Embassy, but he s aid some crimes were 

19     committed, and the commander of the troops, Mr. Diku [phoen] was punished 

20     for that.  He was gaoled for two years.  And , your Honours, this is an 

21     interview in 2001. 

22             Your Honours, I also refer you to CA R-OTP-0029-0481, that the 

23     commander of the troops was arrested on his return.  So that main 

24     proposition of the Prosecution's case that n obody was punished is 

25     factually wrong not according to the evidenc e that we have brought, 
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 1     according to their own evidence that they ar e seeking to put before 

 2     your Honours. 

 3             And, your Honour, this argument that  Mr. Bemba somehow wished to 

 4     have his troops engage in rape and pillage t o pursue some kind of 

 5     devastation or threaten or terrorise individ uals is without logic.  On 

 6     the one hand they say that there is a joint action with President Patasse 

 7     and Mr. Bemba, and then they say, well, notw ithstanding that, the aim is 

 8     that economy, the infrastructure, the people  of the Central African 

 9     Republic be demolished.  Can that really be imputed as a matter of 

10     cohesion?  Whatever the other motives of Pre sident Patasse may have been, 

11     is it a coherent position that a head of sta te would deliberately engage 

12     in? 

13             But, your Honour, much more germane than that is paragraph 22 of 

14     the document containing charges.  The Prosec ution accept that the MLC had 

15     a code of conduct.  They state that in 2000 -- September and October 2000 

16     Mr. Bemba signed further decrees into force.   At paragraph 28 he says 

17     these were not just dead letters.  They acce pt that MLC soldiers were 

18     trained in the codes.  Is this consistent wi th an individual who wishes 

19     his troops to engage in wanton crime and may hem? 

20             Your Honours, similarly at paragraph  76 they establish that a 

21     military tribunal was established by Mr. Bem ba and by the MLC.  They 

22     gloss over all of this by simply saying it's  a sham.  Well, your Honours, 

23     why is it a sham?  Is it because it's -- of course it's a court in the 

24     Democratic Republic of the Congo, and it may  lack some of the 

25     sophistication of this 1.5 million pounds, I  believe the Registrar said, 
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 1     acoustic system and TV quality, cinema quali ty that this courtroom 

 2     enjoys?  But the Prosecution then surely hav e an obligation to show that 

 3     it was a sham.  And the international media of course were invited to 

 4     that trial.  It wasn't a smoke-filled room, back-door trial.  And in any 

 5     event, whatever deficiencies it may have had , a basic principle of 

 6     independent and impartial tribunal is that t he executive cannot direct 

 7     what the result will be. 

 8             Your Honours, the Prosecution then s ay that, well, there were 

 9     legion reports -- a legion of reports demons trating that crimes were 

10     being committed.  Well, your Honours cannot be blind to the fact, and I 

11     would ask that your Honours be alive to the fact that in the midst of war 

12     a great deal of propaganda and disinformatio n is bandied about by all 

13     sides.  The Prosecution refer in their docum ent containing charges to 

14     allegations regarding pygmies and cannibalis m.  Of course it's very 

15     horrendous when one reads it, but, your Hono urs, the evidence actually 

16     that the Prosecution put forward in the docu ment containing charges, and, 

17     your Honours, that's DRC-OTP-0134-0094, it i s not actually borne out by 

18     the evidence of the Prosecution.  In EVD-P-0 2153, and the ERN is 

19     CAR-OTP-0006-0432.  No less a body than the United States Institute for 

20     Peace in a special report entitled "Bemba Su rprise," states, and I read 

21     from page 90432:  "The MLC denied that their  troops engaged in 

22     cannibalism and to combat the overwhelming n egative press reports they 

23     invited Human Rights Watch and Amnesty Inter national to investigate.  The 

24     MLC was -- arrested and convicted 27 of its soldiers in trials that Human 

25     Rights Watch later called a mockery of justi ce.  However, Human Rights 
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 1     Watch investigation found no widespread evid ence of cannibalism and some 

 2     Pygmy groups later publicly retracted the ac cusation." 

 3             Your Honours, in the midst of war ma ny allegations are being 

 4     bandied about, but on the one hand the Prose cution say that Thuraya 

 5     satellite phones were available, that there was a communications centre. 

 6     Well, your Honours, with all the resources o f the Prosecution, with all 

 7     the charm of my learned friend the Prosecuto r, surely they could have 

 8     obtained some direct evidence from satellite  intercepts, from radio 

 9     intercepts to establish that either their ca se is correct, that my client 

10     sought to instigate or commit crimes in the Central African Republic, 

11     acquiesced or was tolerant of it, but there' s nothing.  Instead there's 

12     this very difficult link trying to impute fr om other events an intent in 

13     relation to the jurisdiction -- the jurisdic tion period of the 

14     indictment. 

15             Your Honours, I'm going to go very q uickly.  Just one moment. 

16     Your Honour, I will try to move quickly.  EV D-D01-0020, and I'll come to 

17     this later, is a document that the Defence r elies upon, and it shows that 

18     Mr. Bemba, immediately upon having any -- an  accusation of impropriety in 

19     relation to MLC troops, set up an investigat ive commission and sent them 

20     to investigate.  Hardly consistent with the Prosecution's case. 

21             Your Honour, Witness 31, Witness 31,  and I'll read it, "According 

22     to what I know," says Witness 31, one of my learned friend's core 

23     witnesses, "I could be wrong but he, Mr. Bem ba, came to see the troops. 

24     And secondly, he was upset because he receiv ed reports that elements of 

25     his troops had committed many crimes of pill aging." 
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 1             I pause there.  No mention of rape o r these very serious and 

 2     terrible crimes that people suffered, but pi llaging was brought to his 

 3     attention.  "I remember now," says the Prose cution witness.  "I believe 

 4     he led two of his commanders back to the DRC .  Everyone knew, even my own 

 5     bosses knew, that Bemba wasn't happy because  these elements had acted so. 

 6     He was really upset.  There were two command ers that had to leave.  At 

 7     least, if I'm not wrong, one had to leave.  Bemba left right after he 

 8     spoke to the troops.  He did not stay even f or the afternoon." 

 9             Your Honour, this is not consistent with a man that is 

10     instigating and inciting his troops to use r ape as a weapon of war.  It's 

11     completely contradictory to the Prosecution' s case. 

12             Your Honours, the Prosecution made a  very emotive and moving 

13     opening speech detailing the catalogue of cr imes and misery that have 

14     befallen the people of the Central African R epublic.  Just let me say 

15     that these misfortunes are extremely sympath ised by my client.  But the 

16     challenge is not the broad brushstrokes of m y learned friends for the 

17     Prosecution in establishing suffering.  It i s in the difficulty in 

18     establishing a nexus between that suffering and my client. 

19             Witness 23, your Honours, what does he actually say?  What does 

20     Witness 23 actually say?  CAR-OTP-008-0050-0 061, and 0065 to 7.  "The 

21     secretary of the village chief presented com pliments to Bemba, who had 

22     arrived by helicopter.  Bemba said, 'Thank y ou for your complaints.  I 

23     listened to them.  I will talk to my men in order to be a family with 

24     you.'  After he talked to the men, the situa tion calmed down." 

25             Well, your Honours lest the Prosecut ion says this is evidence of 
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 1     command and control, again it's quite normal  that heads of state, that 

 2     presidents, that prime ministers visit their  troops in UN operations and 

 3     give all kinds of guidance to them, but to s omehow impute some direct 

 4     responsibility in this case is exceptionally  unfair and in my respectful 

 5     submission disingenuous.  If your Honours wi ll forgive the phrase, damned 

 6     if he does, damned if he doesn't.  He went t here and he took some action 

 7     and things improved. 

 8             But your Honours, this Witness 23 wh o was so movingly put forward 

 9     by my learned friend the Prosecutor, what do es he actually say?  What 

10     does Witness 23 actually say?  He states -- he said Patasse, not 

11     Mr. Bemba, this witness points the finger un equivocally at 

12     President Patasse, not Mr. Bemba.  He said P atasse gave them, and it's 

13     CAR-OTP-0008-0050, the order to kill any boy  from the age of 2.  No 

14     mention in his statement of Mr. Bemba instig ating or ordering or being 

15     party to any crime that may have befallen hi m. 

16             Your Honour, the other matter, and I 'll move -- deal with it very 

17     quickly, the Prosecution almost oblivious to  the fact that there were not 

18     just two sides in the Central African Republ ic.  There was of course the 

19     troops led by Bozize who successfully seized  power and referred the case 

20     to this Court, but in addition paragraph 13 of the document containing 

21     charges makes it clear that the presidential  unit of Patasse was 

22     operating, Miskine's troops were operating, Chadian and Libyan troops 

23     were operating, paragraph 44.  A whole pleth ora of different groups 

24     operating in the area. 

25             Now, your Honour, it seems, and my l earned friend Mr. Nkwebe and 
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 1     Mr. Kilolo will deal with this in more detai l in the next few days, in 

 2     case of doubt, in case of doubt regarding id entity of perpetrator, the 

 3     finger is pointed at Mr. Bemba, but, your Ho nours, in my respectful 

 4     submission many crimes continue to be commit ted after the 15th of March, 

 5     when the Prosecution accept that Mr. Bemba w as not in territory.  What 

 6     are the Prosecution saying?  Were those crim inals who raped and pillaged 

 7     lying dormant whilst the MLC were in theatre , or is it possible, when 

 8     your Honours carefully review the evidence, that many of the crimes 

 9     attributed to the MLC, whilst convenient to my learned friend of the 

10     Prosecution's theory, may well have been wro ngly attributed to the MLC at 

11     all. 

12             Your Honour, there's much more one c an say, but in conclusion I 

13     will turn just to some key documents.  Your Honour, the first is 

14     Defence Exhibit EVD-D01-0006, and I would as k that that be put on the 

15     screen.  Your Honour, in order to save time I'll continue speaking while 

16     the Court Officer puts that on the screen. 

17             This is the letter from my client to  no less august a person as 

18     General Cisse, the Special Representative of  the United Nations Secretary 

19     General, dated the 4th of January, 2003, dur ing the time-frame preferred 

20     by the Prosecution.  Your Honours will have the French before you, but, 

21     your Honour, if I can read in English:  "At the request of His Excellence 

22     Mr. Ange-Felix Patasse, elected president of  the Central African 

23     Republic, the troops of the MLC intervened i n CAR on the 27th of October, 

24     2002, for the purpose of protecting the inst itutions threatened by war 

25     and assisting an elected president and membe rs of his family who are in 
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 1     danger."  Without trying to get involved in the internal affairs of a 

 2     sovereign state, the MLC intervened because it was contacted in the 

 3     authorised way, and, your Honours, I'll summ arise in fact the document is 

 4     before you, but by a president.  And he goes  on to say, very importantly, 

 5     the last paragraph, "I am addressing to you, " this is the United Nations 

 6     official.  "I am addressing you the present letter to ask for your 

 7     support to conduct investigations among peop le concerned, religious 

 8     communities, and other credible NGOs in orde r to establish the truth 

 9     about what really happened.  The result of t hese transparent 

10     investigations will allow me to send the res ponsible to trial before a 

11     court-martial.  The court-martial is working  to put an end to 

12     unacceptable behaviour from people who must constitute a disciplined 

13     republican army which will be in charge of p rotecting the respective 

14     human rights everywhere." 

15             Your Honours will see, and I'm not g oing to read it in the time, 

16     CAR-DEF-0001-0826.  It's the Defence exhibit  39, a response from 

17     General Cisse which is lamentable.  Here we are according to the 

18     Prosecution reports being bandied about rega rding crimes and rapes, the 

19     individual who they now indict, who the Pros ecution now indicts as being 

20     responsible, asks the highest United Nations  -- the highest 

21     United Nations official in the area, "Help m e investigate," and the 

22     response is -- it's absolutely deficient.  I t's absolutely deficient. 

23             Your Honour, this letter is hardly c onsistent with the 

24     Prosecution case of Mr. Bemba using rape and  crimes as a weapon of war. 

25             Your Honour, the final document EVD- D01-00020 is a letter from -- 
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 1     and it can be put on the screen as well, It' s a letter from Mr. Bemba to 

 2     Mr. Kaba, who was the president of the Inter national Federation of 

 3     Human Rights in Paris, and he details that a ll the attempts he has been 

 4     making to investigate matters properly start ing from the 30th of October. 

 5     The minute allegations are put out he seeks to take action. 

 6             Now, your Honours, the Prosecution - - the Defence of course are 

 7     under no burden nor obligation to give docum ents to the Court and these 

 8     documents, of course, may assist my learned friends for the Prosecution 

 9     in some respect, but what they cannot disgui se is Mr. Bemba's conduct in 

10     the face of allegation which is beyond repro ach, which is beyond 

11     reproach. 

12             Your Honours, I'll urge you to read this letter carefully.  The 

13     response from the president of FIDH is not t o assist an investigation, 

14     it's to refer the matter to this Court. 

15             Your Honour, my final observations a re these:  The Prosecution 

16     and my learned friend the senior trial attor ney said in closing that if 

17     Mr. Bemba hadn't sent troops to the CAR, the se crimes would not have been 

18     committed.  Your Honours, I have, with the g reatest of respect, seldom 

19     seen a more redundant argument.  If the Unit ed States had not attacked 

20     Vietnam, My Lai wouldn't have taken place.  If Hitler hadn't invaded 

21     Poland, Dresden and Hamburg and the horrors therein would not have taken 

22     place.  How does it advance the Prosecution' s theory?  It is not a crime 

23     to use -- have resort to armed force.  This in essence shows one of the 

24     fallacies of the Prosecution's arguments.  T ime and time again, 

25     your Honours, they refer to Bemba's troops, Bemba's soldiers, Bemba's 
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 1     men.  Your Honours, this is not a personal a rmy of Mr. Bemba.  This was 

 2     the MLC that had been recognised, for all it s deficiencies had been 

 3     recognised having de facto sovereignty in a part of the DRC by the 

 4     Lusaka Accords. 

 5             Your Honours, in conclusion, the OTP  accept that a code of 

 6     discipline was in force, that training was p rovided.  There is evidence 

 7     that individuals were punished.  There is cl ear international 

 8     condemnation of now President Patasse's atte mpt successfully to oust a 

 9     democratically elected government by force.  There's evidence of 

10     commissions being established.  There's evid ence from Human Rights Watch 

11     and Amnesty that they were invited and the a llegations of Pygmy 

12     cannibalism was largely debunked. 

13             Your Honours, the evidence simply is  inconsistent with the 

14     Prosecution's main case. 

15             Your Honour, my conclusion is to dra w from a quotation from the 

16     ministry's case, United States v. Von Weisec k [phoen]et al., sitting at 

17     Nuremberg, under Control Council Law No. 10,  volume 14.  "We may not," 

18     the court said, "We may not in justice apply  to these defendants because 

19     they are Germans standards of duty and respo nsibility which are not 

20     equally applicable to the officials of the A llied powers and to those of 

21     all nations, nor should Germans be convicted  for acts or conduct which if 

22     committed by Americans or British or French or Russians would not subject 

23     them to legal trial and conviction." 

24             Your Honours, the Prosecution have f ramed this charge.  They have 

25     chosen to charge a -- to -- to put forward a  charge in relation to the 
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 1     CAR.  They failed to establish intent and kn owledge.  Their main 

 2     propositions are contradicted in my respectf ul submission by their own 

 3     evidence.  And your Honours, in my respectfu l submission, in light of 

 4     Rule 15 and Article 45, we are confident tha t your Honours will be true 

 5     to your oath in honourably, faithfully and i mpartially and 

 6     conscientiously reviewing the evidence that will be put forward in the 

 7     next three and a half days by the Prosecutio n -- by the Prosecution and 

 8     this case should not be confirmed. 

 9             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  Before giving the 

10     floor to Mr. Nkwebe Liriss, I just noticed t hat Ms. Lindsay has joined 

11     your team.  For the record, she's in the cou rtroom. 

12             Is there someone new in the team of the Prosecutor or the 

13     victims' legal representatives?  No. 

14             Now, I have to keep an eye on the cl ock because in judicial 

15     proceedings timing is extremely important.  Sometimes that might be 

16     annoying including for myself, but I have to  play this role which is 

17     assigned to me as the Presiding Judge.  So, Mr. Nkwebe Liriss, you have 

18     only 20 minutes left.  You have the floor. 

19             MR. NKWEBE LIRISS (interpretation):  Your Honours, earlier the 

20     Prosecution claimed that Mr. Bemba, our clie nt, had participated in a 

21     rebellion out of self-interest and the inter ests of his family.  That's a 

22     strange declaration, because in 1998 -- or, rather, 1997, on the 17th of 

23     May, the legitimate and recognised power of the Democratic Republic of 

24     Congo was overthrown by rebellion which caus ed 3 million deaths to 

25     silence from the international community.  I t was not a democratic regime 
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 1     which was in power, and the rebellion decide d to lynch those in power. 

 2             The fact that patriots took matters into their own hands to 

 3     establish power and to maintain power, that is now being called personal 

 4     and family interests. 

 5             My learned friend has spoken of erro rs committed by the 

 6     Prosecutor.  To my mind the most important e rror is to have considered 

 7     the MLC to be a rebel movement, whereas it w as -- had not been a rebel 

 8     movement since 1999 at the Lusaka Accords.  The Lusaka accords were 

 9     international accords signed by the European  Union, the African Union, 

10     the Organisation of African States.  All par ts of the community of 

11     Southern Africa noted the state sovereignty of the three groupings in the 

12     Democratic Republic of the Congo, the MLC, t he RDC, and the so-called 

13     governmental party because there was not leg itimate government in the 

14     Congo until 2006. 

15             Those four entities were recognised as holding the 

16     responsibilities of a state, that is to say security and justice, and 

17     this by the international powers.  The only thing that the entities did 

18     not do was change the hymn, the national ant hem or the emblems of the 

19     state.  And thus when a transitional governm ent was established, the 

20     first decision which it took was to adopt th e administrative instruments 

21     and legal instruments which had been adopted  by the rebel entities.  When 

22     we hear here that the legal instruments and measures which were taken 

23     were only a sham, that does not hold water. 

24             Your Honours, in 2006 there was a re port which was a public 

25     document from the representative of the EU i n RDC.  This was just before 
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 1     the elections were held.  And in this report  it was stated that the 

 2     choice that Laurent Kabila had was a judicia l choice.  He made a judicial 

 3     choice, a fair choice, and he had demonstrat ed much dexterity because he 

 4     was dismantling the MLC. 

 5             In 2006 when Mr. Bemba, in the secon d election round in 

 6     August 2006, well, he was attacked on that o ccasion, attacked by tanks. 

 7     This affected the premises of the radio.  Th e premises of the radio were 

 8     attacked.  He wanted to thank his supporters  there.  This took place for 

 9     three days.  He couldn't escape.  But on the  following day he was in a 

10     meeting with 14 ambassadors that formed the international commission to 

11     accompany the transitional phase.  He was ta ken hostage.  The second 

12     attack took place before he came here.  This  was in the afternoon, in 

13     pure daylight, and his children were at scho ol on that occasion. 

14             According to Congolese opinion, acco rding to what all Africans 

15     think, and I know that you'll demonstrate th at they're wrong, they think 

16     that the arrest of Mr. Bemba is a result of the fourth attempt to prevent 

17     the existence of a viable alternative in our  country. 

18             Why do they say this?  Well, it's wh at they thought about this 

19     arrest, when the parliament voted on a law t hat made him the second most 

20     important person in the republic.  This is a lso the choice of witnesses. 

21     Why did his political adversaries in Congo s ay such things?  Why are they 

22     the witnesses?  Why in the CAR did the Prose cution only focus on one 

23     group of witnesses, in particular on a certa in association called 

24     OCODEFAD, the Association of Women in Distre ss.  The leader is a 

25     minister, the minister for social affairs in  the government.  And this is 
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 1     just a rebel group that fought the MLC. 

 2             You'll see some evidence on the scre en, D01-0037.  0821 is the 

 3     ERN number. 

 4             This is an exhibit that the person a ccused had.  This was a 

 5     matter of collecting information from victim s.  This person received 

 6     funds from the Kinshasa government.  This pe rson, he was the personal 

 7     advisor of Mr. Bozize when he was arrested, and this is the very same 

 8     person who on behalf of the Bozize governmen t seized the court, referred 

 9     the case to the court. 

10             I'm not only talking about the choic e of evidence.  I'm also 

11     referring to the fact that this very same pe rson was the president of the 

12     Central African League for Human Rights, the  Central African League for 

13     Human Rights that presided over the transiti onal council, the 

14     transitional parliament when Mr. Bozize assu med power. 

15             And this might lead the Congolese an d the Africans to think that 

16     it's a matter of brushing aside Mr. Bemba fr om the next election.  These 

17     were also the methods of investigation that are pursued by the 

18     Prosecution. 

19             In a statement made by the Prosecuti on quite recently to the 

20     Security Council, it was said that they woul d never lose a case.  A 

21     strange statement from a body whose obligati on pursuant to the Statute is 

22     to investigate a matter and to seek incrimin ating evidence as well as 

23     exculpatory evidence.  So these are principl es that have to be followed, 

24     as my colleague has said. 

25             We are confronted with the Prosecuti on who have stated that they 
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 1     will never lose a case, and this is a reason  for which exculpatory 

 2     questions were avoided when witnesses were i nvestigated. 

 3             009, Witness 009, for example, state d the following:  "Pay 

 4     attention."  Investigations we have conducte d to call on all the victims 

 5     of rape, well, according to these investigat ions many came because they 

 6     hoped they would be remunerated.  This is in  the Prosecution's file. 

 7     This person added "Pay attention."  The evid ence provided is not 

 8     credible. 

 9             That very same person also said at t he time of the events there 

10     were a number of troops in the field belongi ng to various organisations. 

11     The Prosecution hasn't fulfilled his duty to  investigate matters and find 

12     exculpatory evidence.  He didn't look into t his matter. 

13             Another case:  Witness 0040 stated t hat as far as he knew there 

14     were attempts to commit looting, but such ac ts were punished. 

15             The Prosecution threatened to prosec ute on the basis of this 

16     statement.  It was said, "You are lying." 

17             Bemba is judged to be a co-perpetrat or of the crimes in question, 

18     whereas the other co-perpetrator states audi bly -- audibly that he's 

19     quite prepared to appear before the Court, y et the CAR referred the case 

20     to your Court.  One month later, Mr. Bozize was at the Security Council 

21     and said that the CAR could now judge the cr imes itself, because its 

22     courts were now organised so that crimes tha t had been committed by 

23     the -- these troops would not be punished.  Crimes committed by his 

24     troops would not be punished. 

25             Your Honours, in the course of the p roceedings we'll refer to a 
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 1     number of international bodies, and if we ad dress issues that concern 

 2     witnesses and other issues, well, as my coll eague Karim said, issues can 

 3     be posed only to the extent that responsibil ity is being brushed aside. 

 4     We will provide you with reference to a cert ain number of international 

 5     bodies, resolutions from the top, from the K hartoum summit.  There was a 

 6     decision to send in troops.  There was a Res olution from the Algeria 

 7     summit.  There were agreements between the e conomic and monetary 

 8     communion of Central Africa and ACAC.  These  are international 

 9     agreements.  We'll present these to you too.   The Charter of the UN is a 

10     key piece of the Statute in force here, and we'll be asking whether the 

11     application of international humanitarian la w is only viable when one is 

12     rich.  Does it depend on whether one is rich  or when one is poor? 

13             We've provided you with a sketch, bu t I was surprised to see that 

14     the person playing the role of the accused w as just an African, 

15     Mr. Jean Ping [phoen].  The president of the  African Union stated on one 

16     day, Africa shouldn't serve as a laboratory in which we experiment with 

17     the international humanitarian law.  Your Ho nours, please demonstrate to 

18     us that he is right. 

19             That concludes my statement. 

20             JUDGE TRENDAFILOVA:  Thank you very much, Mr. Liriss.  This 

21     brings our morning session to the end.  The Prosecutor wants to have the 

22     floor. 

23             MR. MORENO-OCAMPO:  On your point on  the innocence, principle of 

24     innocence, your Honour, Madam President.  I' d like to clarify -- 

25             JUDGE TRENDAFILOVA:  The presumption  of innocence you mean? 
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 1             MR. MORENO-OCAMPO:  Yes. 

 2             JUDGE TRENDAFILOVA:  Okay.  You have  the floor. 

 3             MR. MORENO-OCAMPO:  Thank you, Madam  President.  I'd like to 

 4     clarify that for the Prosecutor office is th e key aspect of this court to 

 5     show respect, respect for the truth, respect  for the victims, and also 

 6     respect for the person before the Judges.  I n this sense, the use the 

 7     word "accused" was not trying to disrespect Mr. Bemba.  In the same way I 

 8     appreciate solidarity of the counsel because  he also used the word 

 9     "accused" on this topic immediately after he  talked about the point.  So 

10     both agree that we are respecting Mr. Bemba,  and in this sense, we 

11     appreciate the stipulation of the Court that  in the further we use the 

12     word "suspect" when we refer to him.  Thank you very much. 

13             JUDGE TRENDAFILOVA:  Thank you, Mr. Prosecutor.  I'm more than 

14     sure that it was not deliberate on your beha lf, but just for clarity and 

15     for the public present here, I wanted to mak e my point that we're not 

16     violating one of the major principles on whi ch any democratic criminal 

17     justice system is based, but thank you for t aking the floor. 

18             MR. KHAN:  And your Honour, if I can  just say for the record, of 

19     course I wasn't imputing any bad faith on be half of the learned 

20     Prosecutor.  It wasn't intentional.  It was simply to draw the point that 

21     this hearing does have a purpose. 

22             JUDGE TRENDAFILOVA:  Yes.  Thank you , Mr. Khan, as well. 

23             The lawyers who appear before the Ch amber are supposed to be 

24     lawyers who satisfy the highest professional  standards.  So no one has 

25     any doubt about that who is present in this courtroom, only for the sake 
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 1     of the public. 

 2             Now, we are going to adjourn the hea ring, and we shall meet in 

 3     one hour and a half.  This means 15 minutes past 2.00. 

 4             MR. KHAN:  Your Honour, I'll be very  brief.  I've just been told 

 5     that my learned friend had three minutes lef t.  Am I correct in saying 

 6     those three minutes will be used -- availabl e to us later on? 

 7             JUDGE TRENDAFILOVA:  Well, of course  you will have the three 

 8     minutes.  Frankly saying, I was not calculat ing it so precise up to two 

 9     and a half or three minutes, but three minut es will be given to you. 

10             MR. KHAN:  I'm grateful.  I just wan ted that clarification. 

11             JUDGE TRENDAFILOVA:  So everyone wil l be able to have lunch. 

12             As to Mr. Bemba.  Mr. Bemba, the Cha mber found it impractical 

13     that you return back to the detention centre .  That is why your lunch 

14     will be served in a room here at the court, at the premises. 

15             Security -- for security reasons, wh ere the Chamber does not have 

16     any powers to interfere, you will be alone w hile you're having your 

17     lunch, but when you finish with your lunch, for the rest of the time, of 

18     course, you have the right to consult three of your counsels.  The 

19     security officers will have only sight of yo u and the counsels, but the 

20     sacred relationships between you and your co unsels will be respected.  So 

21     you will have your confidential communicatio ns. 

22             The hearing is adjourned, and we sha ll start 15 minutes past 

23     2.00.  Thank you, everyone. 

24             COURT USHER:  All rise. 

25             Luncheon recess taken at 12.50 p.m. 
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 1             On resuming at 2.22 p.m. 

 2             COURT USHER:  All rise.  Please be s eated. 

 3             JUDGE TRENDAFILOVA:  Now we resume t he hearing.  I would very 

 4     shortly ask the participants in these procee dings if they disagree with 

 5     the time when the Chamber decides to start w ith the hearing after a break 

 6     just to make their notice and their suggesti on, because the Judges of 

 7     this Chamber were waiting the participants i n front of the courtroom, 

 8     which in my view was not the best way to go ahead with the hearing.  So 

 9     without further ado, I would ask the court - - the security officers to 

10     invite Mr. Bemba into the courtroom. 

11             (The suspect entered court) 

12             MR. KHAN:  And your Honour, while th at's being done, on behalf of 

13     Mr. Bemba I would like to apologise to the C ourt if it was our team that 

14     kept your Honours waiting.  I do apologise. 

15             JUDGE TRENDAFILOVA:  Thank you. 

16             Now, following our schedule and Rule  122(3) of the Rules of 

17     Procedure and Evidence, before hearing the m atter on the merits, I would 

18     like to first ask the Prosecution if it has any objections or 

19     observations related to jurisdiction, admiss ibility, or issues related to 

20     the proper conduct of the proceedings prior to the Confirmation Hearing. 

21     In addition, I would like to remind the part ies of Rule 122(4) that at no 

22     subsequent point may such objections or obse rvations be raised or made 

23     again.  So this is your time to address the Court on the issues of 

24     jurisdiction, admissibility, or procedural m atters related to the 

25     proceedings prior to the proceedings of the Confirmation Hearing. 
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 1             Prosecutor, the floor is yours. 

 2             MS. KNEUER:  Thank you, Madam Presid ent, your Honours.  I invite 

 3     my colleague Mr. Shkelzen Zeneli to reply. 

 4             JUDGE TRENDAFILOVA:  Just mention, y ou have one hour for your 

 5     presentation.  In case you do not use the wh ole of the time allotted to 

 6     you, it will be added to the 25 minutes that  already you have in addition 

 7     for the time for the case. 

 8             MR. ZENELI:  Your Honour, the Prosec ution will be brief for the 

 9     issues of jurisdiction and admissibility, bu t we would like to reserve 

10     our right to reply to any challenges that mi ght be unforeseen at this 

11     stage, if the Defence does so, based on the time allocated to us. 

12             Madam President, your Honours, on 10 th of June, 2008, the 

13     Pre-Trial Chamber in its decision on the Pro secutor's application for a 

14     Warrant of Arrest against Jean-Pierre Bemba Gombo, the AWA decision 

15     considered both issues, jurisdiction and adm issibility of the case based 

16     on Article 19(1) of the Rome Statute.  The C hamber determined that on the 

17     basis of the information provided by the Pro secutor, the case against 

18     Bemba falls within the jurisdiction of the C ourt and it is admissible. 

19     The Prosecution submits that the Chamber's d etermination on both issues 

20     remain fully substantiated by the evidence.  Therefore, the Prosecution 

21     reiterates its following position in regard to both issues: 

22             Your Honours, as our decision points  out, the situation in CAR 

23     out of which the case against Bemba arises, is defined as occurring in 

24     the CAR territory since 1st of July, 2002.  The CAR having ratified the 

25     Rome Statute on 3rd of October, 2001, is a S tate party in the meaning of 
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 1     Article 14(1) of the Statute.  Accordingly, the Court has jurisdiction 

 2     with respect to the situation in CAR from 1s t of July, 2002, the date of 

 3     entry into force of the Statute. 

 4             CAR's referral as a state party rece ived on 22nd of December, 

 5     2004, enables the Court to exercise its juri sdiction based on Article 

 6     13(a) of the Statute. 

 7             The Prosecution further submits that  the crimes listed in the 

 8     amended document containing the charges fall  within the jurisdiction of 

 9     the Court because they meet all the required  conditions relating to 

10     jurisdiction, ratione materiae, jurisdiction  ratione temporis, 

11     ratione loci, and in addition to the jurisdi ction ratione personae. 

12             Your Honours, on the admissibility i ssue, the Prosecution 

13     reiterates its position that the case agains t Bemba is admissible.  In 

14     this regard, the Prosecution submits that no ne of the criteria exists 

15     that would render a case inadmissible pursua nt to Article 17 of the 

16     Statute, including those related to the inte rest of the victims.  As the 

17     Chamber pointed out in the Arrest Warrant Ap plication Decision, there is 

18     no reason to conclude that Bemba's case is i nadmissible. 

19             Your Honours, in regard to the issue  of complementarity, the 

20     Prosecution submits that during 2003 and 200 4 CAR judicial authorities 

21     carried out an investigation with respect to  some of the crimes listed in 

22     the document containing the charges, namely the crimes of pillaging 

23     graves and killings committed in CAR during 2002 and 2003.  However, the 

24     criminal proceedings initiated in CAR have n ot been conclusive due to the 

25     inability of the CAR judiciary to carry them  out generally.  As the Court 
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 1     particularly indicated in its decision of 11 th of April, 2006, the 

 2     inability of the Central African judicial se rvices to carry out 

 3     investigation and prosecution against inter alia Jean-Pierre Bemba was 

 4     beyond any doubt. 

 5             More specifically regarding the issu e of the gravity, the 

 6     Prosecution submits that based on the joint consideration of elements of 

 7     the scale, nature, the manner and impact of the crimes listed in the DCC, 

 8     this requirement is met. 

 9             Madam President, your Honours, based  on the above and as 

10     determined by the Chamber in its decision on  application for arrest 

11     warrant, the Prosecution resubmits that the case against Bemba falls 

12     within the jurisdiction of the Court and is admissible. 

13             This is the Prosecution's submission s in regard to admissibility 

14     and jurisdiction issues.  Thank you. 

15             JUDGE TRENDAFILOVA:  I thank the rep resentative of the 

16     Prosecutor.  You have exhausted only ten min utes of your one hour 

17     allotted you, so you have, if my simple arit hmetic is correct, 50 minutes 

18     more. 

19             Now I shall turn to the Defence team  and invite the members of 

20     the Defence team to approach the issue of ju risdiction, admissibility, 

21     and procedural issues if you have some point s to make.  Thank you. 

22             MR. KHAN:  Madam President, I'm grat eful.  With your Honour's 

23     leave, our legal consultant Virginia Lindsay , who sits behind me, will be 

24     dealing with this aspect of the Confirmation  Hearing. 

25             JUDGE TRENDAFILOVA:  Ms. Lindsay, yo u have the floor. 
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 1             MS. LINDSAY:  Thank you, Madam Presi dent, your Honours.  It's an 

 2     honour to be here today.  I'm here to presen t the procedural issues which 

 3     will be raised at this hearing on behalf of Jean-Pierre Bemba Gombo.  We 

 4     have four procedural issues that we would li ke to raise and before 

 5     addressing them individually I will briefly list them. 

 6             First, we are reserving questions of  jurisdiction and 

 7     admissibility.  Second, we will be filing th is week a notice of 

 8     exculpatory evidence and are objecting to th e Prosecution's failure in 

 9     his duty under Article 54(1)(a).  Number 3, the third issues arises out 

10     of our notice of exculpatory evidence, and w e will be asking this Chamber 

11     to consider in light of this exculpatory evi dence whether it should 

12     dismiss the allegations relating to a common  plan, because in the 

13     circumstances of this case the allegations i nvolve political questions 

14     which are not susceptible to judicially dete rmined standards.  And then 

15     the final issue is that we are raising chall enges to the form of the 

16     amended charges. 

17             As to jurisdiction and admissibility , as you have already noted, 

18     we may only raise those issues one time unde r Article 19(4), and we will 

19     raise those issues at the proper time pursua nt to Rule 133.  So I need 

20     say nothing else about those issues. 

21             As for the notice and objections in relation to exculpatory 

22     evidence, we plan on filing this week a list  of Prosecution exhibits 

23     which are already before the Court, and they  have been identified by the 

24     Prosecution as incriminating.  We submit tha t this evidence should have 

25     been identified as exculpatory given the Pro secutor's duty under 
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 1     Article 54(1)(a) to investigate incriminatin g and exculpatory evidence 

 2     equally. 

 3             We will ask that this exculpatory ev idence be properly identified 

 4     in the Ringtail database system and in the e vidence. 

 5             We will also be filing with this mot ion United Nations 

 6     Security Council documents which should also  have been identified by the 

 7     Prosecution pursuant to Article 54(1)(a), an d we will ask that judicial 

 8     notice be taken of those documents. 

 9             We submit that the exculpatory evide nce shows that members of the 

10     community of Sahel-Saharian states, known as  CEN-SAD, held a mini summit 

11     in Khartoum on 3 and 4 December, 2001, in or der to discuss ways of 

12     supporting the democratically elected govern ment of the Central African 

13     Republic which had suffered five rebellions and coup attempts since being 

14     elected in 1993.  And at that meeting it was  agreed that urgent action 

15     was needed, among other things, to establish  a peacekeeping force in the 

16     CAR, and I would direct your attention to ev idence Exhibit D 01-56, 

17     paragraph 8. 

18             It was agreed that CEN-SAD forces se nt to the CAR were to operate 

19     under the aegis of Muammar Gadhafi and Presi dent al-Bashir with the 

20     coordination of President Patasse and Genera l Cisse, the representative 

21     of the UN secretary General.  And you can se e this agreement in Defence 

22     Exhibit 1-9. 

23             Now, on 26 and 27 January, 2002, the  African Union central organ 

24     held a meeting in Tripoli, and among the act ions taken at the end of 

25     their deliberations were inter alia the expr ession of satisfaction with 
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 1     an endorsement of the initiative taken by CE N-SAD and to urge the 

 2     UN Security Council to consider the request for peacekeeping forces and 

 3     pending the deployment of such forces that C EN-SAD should take 

 4     appropriate measures with a view to consolid ating peace and security in 

 5     the CAR. 

 6             Now, there is evidence before the Ch amber showing that it was the 

 7     decision of those in charge of CEN-SAD force s to request troops from the 

 8     MLC.  We have Witness 45, Prosecution Exhibi t 2392, where the witness is 

 9     asked why Libya had provided weapons to the MLC, and the witness answered 

10     that this is because in the first instance P atasse discussed with the 

11     Libyan president to help him face Bozize's a ttack who was already very 

12     close to the capital city.  Colonel Gadhafi sent troops to ensure the 

13     safety of Patasse, but in order to confront Bozize's rebels there, he 

14     didn't want to be in a position with the Wes tern world, that's why he 

15     advised Patasse rather to bring in Bemba's t roops who were at the border 

16     with CAR.  So this is something that had bee n asked to Mr. Bemba, but 

17     with the support of Colonel Gadhafi, and the  only thing Mr. Bemba 

18     demanded was to have appropriate weapons to be able to intervene and 

19     that's why Gadhafi sent weapons to facilitat e the operation.  Later the 

20     same witness said, and this is at 0027-0551 and 52, these quotes, 

21     President Gadhafi.  It's Colonel in the quot e.  We were not involved in 

22     military operations.  When things became dif ficult for the MLC in 

23     general, we said to Bemba that he should wit hdraw his troops, and 

24     following these conversations he would discu ss about the way everything 

25     was organised, that he acted upon Patasse's request, and then the Libyan 
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 1     president intervened and that's why he went to help Patasse. 

 2             Evidence -- Witness 46, Prosecution Witness 46, in evidence 

 3     Exhibit number P2329, the witness says that he knew that "there were 

 4     negotiations and a negotiation or, rather, a  proposal was made by Libya. 

 5     President Patasse asked Libya to reinforce t he troops they had already in 

 6     the country but they weren't able to do so, so they told him they could 

 7     ask the MLC to come in to reinforce the FACA  -- FACA."  This is at 

 8     CAR-OTP-0027-0182 and 83. 

 9             The witness goes on to say:  "I told  you President Patasse asked 

10     Libya and Libya told him to ask for MLC rein forcement A.  Libya was ready 

11     to negotiate, to talk to the MLC so they cou ld come to the CAR.  You just 

12     said" -- slow down.  Sorry.  "You just said that Patasse asked the MLC to 

13     come and they came under the direction of Pa tasse.  Yes, through Libyan 

14     negotiations." 

15             Now, we also believe that the eviden ce before the Chamber shows 

16     that the MLC had achieved belligerent status  under international law as 

17     an equal in the DRC civil war, and this stat us conferred upon the MLC the 

18     obligations and rights of statehood.  The pr inciple of equality of 

19     belligerence is central to judicial law of a rmed conflict, and in fact, 

20     the Prosecution has confused the areas of la w jus ad bellum and jus in 

21     bello. 

22             Once you set out the circumstances o f the so-called common plan 

23     it becomes clear what the next issue is on o ur list, and that is the 

24     issue of a political question.  We ask this Court to consider whether the 

25     amended charges insofar as they relate to a common plan and 
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 1     foreseeability involve a political question which is essentially 

 2     non-justiciable.  We submit there are no jud icially discoverable and 

 3     manageable standards for judging the merits of the decision made by the 

 4     CEN-SAD commanders to request assistance fro m the MLC.  How those troops 

 5     were used may be judged.  We do not dispute that, but the decision to 

 6     request them and the circumstances facing th e CAR government at the time 

 7     of the request and the decision to grant tha t request given treaty 

 8     obligations which had been undertaken by the  MLC as a recognised 

 9     belligerent in the DRC and in light of the a pproval of the CEN-SAD 

10     process by the UN Security Council and the A frican Union, we submit that 

11     in those circumstances it is not for Judges to decide whether decisions 

12     should have been made.  The common plan is n ot a sound basis for 

13     inferring individual criminal liability. 

14             I would also point out that the stra tegic relationship between 

15     the MLC and the CAR began in 1999.  There is  evidence that shortly after 

16     the MLC established its territory and establ ished its headquarters in 

17     Gbadolite that Mr. Patasse also travelled to  meet with Mr. Bemba in 1999. 

18     Witness 36 describes the meeting.  It's evid ence -- the Prosecution 

19     exhibit 143 at CAR-OTP-0009-0416.  And what the witness describes is that 

20     President Patasse congratulated Jean-Pierre Bemba for all he had done to 

21     come up to Gbado and has promised to work in  open collaboration, 

22     especially in the context of securing our bo rders.  It is from here that 

23     good relations began between Jean-Pierre Bem ba and Patasse. 

24             So we're submitting that this -- thi s is a recognition of -- of 

25     the MLC and their belligerent status and tha t under international law the 
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 1     CAR government had the right to do so and th at that was the basis of 

 2     their relationship, and it shows the geopoli tical strategic elements in 

 3     this relationship that they had to control e ach other's borders. 

 4             National courts have recognised the limitations of judicial 

 5     review of matters relating to foreign policy  and defence matters.  We'll 

 6     be filing authorities with our final brief.  They'll include the 

 7     following:  In 1961, during the struggle ove r Algerian independence, 

 8     President Charles de Gaulle declared a natio nal emergency.  His decision 

 9     to declare the emergency was challenged in t he French courts who held 

10     that they could not interfere with that deci sion because it was an act of 

11     government. 

12             In 1995, President Chirac decided to  begin nuclear testing.  He 

13     was challenged in the French courts, but the  French courts refused to 

14     interfere in large part because at the time he was involved in ongoing 

15     treaty negotiations concerning nuclear testi ng. 

16             In 1978, Germany was challenged in r elation to its licensing of 

17     nuclear power plants.  The German courts hel d that it was not their 

18     function to substitute their assessment of t he possible risks for that of 

19     the political branches of governments, and e ven more basically the court 

20     found that they were unable to evaluate the situation in the absence of 

21     suitable legal standards. 

22             And in 1995, the United Kingdom was challenged in their courts 

23     regarding their allocation of health resourc es, and the courts held that 

24     it's not a job for the courts.  It was a job  for the political branches 

25     of government. 
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 1             The decision to ask for MLC assistan ce and the decision to grant 

 2     the request are not proper subjects for judi cial review, we would submit. 

 3     They involve policy determinations of a kind  clearly for non-judicial 

 4     discretion.  There were treaty obligations, there were political 

 5     determinations, there were confidential dipl omatic contacts and other 

 6     considerations which take these decisions ou t of the realm of judicial 

 7     investigation and out of the realm of judici al discretion.  The UN 

 8     Charter commits the question of self-defence  to the Security Council to 

 9     the extent the amended charges criminalise t he decision to provide 

10     material support to the democratically elect ed government of the CAR, 

11     then to that extent the amended charges tres pass upon an area which 

12     belongs to the Security Council and to whom this Court should defer. 

13             The last item is the challenge to th e form of the amended 

14     charges, and we will rely primarily on the w ritten motion that we will be 

15     filing before the hearing ends.  Our complai nt includes a great deal of 

16     ambiguous matter in the amended charges.  Th ere's no set date.  The dates 

17     are not even specific enough to bring them w ithin the time period covered 

18     by the charges.  Victims are not identified,  and more troubling than that 

19     is there's -- they don't even have identifyi ng information, so we cannot 

20     be certain how many victims there are and wh ether it's the same victims 

21     between counts because there's no number or anything to -- to let us 

22     know. 

23             Then there are -- the proposed amend ed charges claim that they 

24     are not limited to the crimes alleged.  We o f course challenge that 

25     language, as we will challenge the fact that  the charges purport to be 
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 1     based upon Article 25(3)(a) without excludin g any other applicable mode 

 2     of liability, and we submit that we are enti tled to more notice than 

 3     that.  These charges as stated are very ambi guous and impossible to 

 4     defend against.  We need additional informat ion. 

 5             There's also some surplusage, some i nformation that is irrelevant 

 6     and results in unfair prejudice and we will ask that that be stricken. 

 7     We also ask that the counts be amended so th at they don't include more 

 8     than one offence per count.  Right now a ver dict on any of the counts 

 9     would be meaningless -- I'm sorry -- because  of the multiplicity, and we 

10     are asking, for example, according to my cou nt, I believe that Count 1 

11     includes 44 different offences of rape.  So we would ask that it be set 

12     out so that there is Count 1.1, 1.2, 1.3, so  that when the verdict is 

13     entered on the counts that it has some meani ng, and it will simplify 

14     matters of evidence when it comes to challen ging what has been and has 

15     not been proven.  So we would ask that that be done. 

16             We hope to file these motions before  the hearing ends on 

17     Thursday, and that includes my -- concludes my presentation, unless you 

18     have any questions. 

19             JUDGE TRENDAFILOVA:  Now would the P rosecution's -- the 

20     representatives of the Prosecutor would like  to respond or they will 

21     preserve their time when the crimes against humanity, war crimes, 

22     individual criminal responsibility will be d eliberated? 

23             So I -- I take it that you do not ha ve -- you don't want to take 

24     the floor or you do? 

25             MS. KNEUER:  Madam President, your H onours -- 
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 1             JUDGE TRENDAFILOVA:  Ms. Kneuer, you  have the floor. 

 2             MS. KNEUER:  -- I briefly would like  to respond to the Defence 

 3     submission. 

 4             The first observation that the Prose cution is submitting, that 

 5     the Prosecution believes that the submission  of the Defence was out of 

 6     the frame of the issue that was scheduled, m eaning outside the issue of 

 7     admissibility and jurisdiction and other pro cedural issues. 

 8             Further, the Prosecution would like to make the submission that 

 9     the understanding from the Chamber's instruc tions is that filings should 

10     have been made prior to the Confirmation Hea ring, and I remember very 

11     well a decision by the Single Judge instruct ing the participants to 

12     submit any submissions on the point of law a nd fact at the latest on 

13     January 8th, 2009.  That's the submission of  the Prosecution.  Thank you, 

14     your Honours. 

15             JUDGE TRENDAFILOVA:  Thank you, Ms. Kneuer.  Your memory serves 

16     you very well.  This was the decision of the  Single Judge.  Until the end 

17     of the day on the 8th, the Chamber and the S ingle Judge were curious 

18     whether we were going to receive some submis sions on points of facts or 

19     law.  We did not.  But anyway, we are going to go ahead with our schedule 

20     and maybe you're going to go into more detai l, assessment of the 

21     Prosecution's case, when the Prosecutor subs equently presents his 

22     evidence related to crimes against humanity,  war crimes, and individual 

23     criminal responsibility. 

24             So there is time which remains for t he Defence.  At this time I 

25     was quite curious listening to the expose of  Ms. Lindsay so I didn't 
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 1     calculate, but our legal officers will assis t me in exactly adding to the 

 2     three minutes the remaining of the time allo tted to the Defence. 

 3             As I said in the morning in the intr oductory words as a 

 4     Presiding Judge, when we have time left we a re going to go ahead with the 

 5     next item on our agenda, and as far as this is the agenda for tomorrow, 

 6     the Prosecution's presentation of evidence o n crimes against humanity, 

 7     and we are expecting that the parties are re ady to go ahead if -- if need 

 8     be. 

 9             I turn now to the Office of the Pros ecutor and the 

10     representatives of the Prosecutor whether th ey're ready to go ahead with 

11     their case, especially related to crimes aga inst humanity, namely 

12     presenting the evidence in support of this c harge. 

13             MS. KNEUER:  Madam President, your H onours, yes, the Prosecution 

14     is ready to proceed.  I invite my colleagues  trial lawyer 

15     Mr. Massimo Scaliotti and trial lawyer Mr. I brahim Yillah to present the 

16     Prosecution's submission on Article 8 of the  Rome Statute. 

17             MR. SCALIOTTI:  Madam President, you r Honours, this presentation 

18     describes the movements of the MLC within th e territory of the Central 

19     African Republic from on or about 26 October  2002 to 15 March 2003.  This 

20     presentation will provide the context for a subsequent presentation on 

21     the element of widespread or systematic atta ck directed against the 

22     Central African civilian population.  Your H onours will see that the 

23     location of the attacks on the Central Afric an civilian population 

24     including rape, murder, and pillaging, direc tly corresponded with the 

25     movements of the MLC through the Central Afr ican Republic. 
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 1             To reconstruct the movements of the MLC, the Prosecution has 

 2     relied on statements given by witnesses who because of their functions 

 3     are in the best position to provide this typ e of information.  These 

 4     witnesses were at the time of the relevant e vents high-rank military 

 5     officials and include a top military officia l of the MLC.  They were 

 6     present in the Central African Republic duri ng the entire period of the 

 7     conflict. 

 8             In addition with regard to the chron ology of the movements, the 

 9     Prosecution has relied on reports originatin g from various sources, 

10     including Radio France International, and in ternational NGOs.  These 

11     reports are the most accurate sources of inf ormation as they were 

12     prepared during or right after the events re levant to the present case. 

13             Radio France International had a spe cial correspondent in the 

14     Central African Republic who collected infor mation, met victims and 

15     humanitarian personnel, and reported events on a daily basis.  The 

16     reports of the international NGOs relied upo n by the Prosecution contain 

17     victim statements which consistently indicat e the presence of MLC forces 

18     at certain locations on the same date. 

19             To help illustrate the progression o f the MLC through the 

20     territory of the Central African Republic, t he Prosecution will use a 

21     visual presentation. 

22             Your Honours, the Prosecution's evid ence shows that the movement 

23     of the MLC troops in the Central African Rep ublic began after 

24     General Francois Bozize, the former Chief of  Staff of the Central African 

25     armed forces, the FACA, led the troops towar ds Bangui in an attempt to 

ICC-01/05-01/08-T-9-ENG ET WT 12-01-2009  81/105  SZ PT



Confirmation of Charges Hearing (Open Session)  Pag e 82 
 

 

Case No. ICC-01/05-01/08  Monday, 12 January 2009 

 1     take power on or about 25 October 2002.  At that time, troops of the MLC 

 2     entered the territory of the Central African  Republic from the Democratic 

 3     Republic of Congo. 

 4             A company of the 28th Battalion of t he MLC which was in Zongo in 

 5     the Democratic Republic of Congo, right acro ss Bangui, the capital of the 

 6     Central African Republic, crossed the Oubang ui River and entered Bangui. 

 7             Another group of the 28th Battalion of the MLC and the battalion 

 8     Poudrier B which were also in Zongo then cro ssed the Oubangui River and 

 9     entered Bangui.  By 27 October 2002, most of  the MLC troops to be 

10     deployed in this military operation were alr eady in the territory of the 

11     Central African Republic.  After crossing th e Oubangui River, the various 

12     MLC forces regrouped at the office of the Fo rce Navale in Bangui.  Then 

13     they moved to the Regiment de Soutien, which  is located near the 

14     Camp Beal in Bangui, the military camp of th e FACA. 

15             The first attack against the troops led by General Bozize was 

16     launched by the MLC troops from Camp Beal.  The MLC troops were in the 

17     first line and the FACA in the second line.  Without the support of the 

18     FACA, the MLC troops then proceeded towards the north of Bangui.  They 

19     occupied an area of Bangui called the 36 Vil las. 

20             The MLC troops were then deployed fr om the 36 Villas to 

21     Point Kilometre 124 referred to as PK12.  Af ter a second day of fighting 

22     against Bozize's forces, the MLC troops arri ved at PK12. 

23             On 29 and 30 October 2002, the MLC t roops were in several areas 

24     of Bangui including Boy-Rabe, Fouh, Gobongo,  and PK12. 

25             On 30 October 2002, the MLC troops, together with other loyalist 
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 1     forces, forces loyal to former President Pat asse, pushed the troop of 

 2     General Bozize out of Bangui and occupied th e northern quarters of the 

 3     city. 

 4             The MLC troops stayed at PK12 to reo rganise themselves.  They 

 5     occupied public offices, the hospital, the s chool of Begoa where they 

 6     established their bases, at some houses aban doned by the civilians who 

 7     had fled the area.  The MLC troops stayed at  PK12 for approximately one 

 8     month. 

 9             In early December 2002, the MLC move d from PK12 along two axes, 

10     one going to Boali-Bossembele, one going to Damara-Sibut. 

11             The 28th Battalion of the MLC that t ook the axes of Bossembele 

12     advanced easily as the axis had already been  cleared by Patasse's troops 

13     of the Unite de Securite Presidentielle, ref erred to as USP, deployed in 

14     Boali.  On or about 14 December 2002 they ca ptured Bossembele after 

15     chasing Bozize's troops out. 

16             Battalion Poudrier B of the MLC took  the axis of Damara.  They 

17     captured Damara on 7 December 2002.  After t he capture of Bossembele on 

18     or about 14 December 2002, upon request of t he MLC field commander, 

19     another battalion, the 5th Battalion of the MLC, was sent to the 

20     Central African Republic and joined the othe r MLC forces in Bossembele. 

21     From Bossembele there are two axes, one goin g to Bossemptele and Bozoum, 

22     one going to Bossangoa. 

23             The 5th Battalion took the axis of B ossemptele-Bozoum.  It 

24     captured Bossemptele.  It subsequently took over Bozoum on 15 February 

25     2003. 
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 1             The 28th Battalion took the axis of Bossangoa.  On 19 February 

 2     2003 they took Bossangoa where they stayed u ntil 15 March 2003. 

 3             Battalion Poudrier B remained in Dam ara.  Later they progressed 

 4     and captured Sibut on 14 February 2003.  The  battalion stayed in Sibut 

 5     until 15 March 2003. 

 6             In early March 2003, boats of the ML C going through the 

 7     Oubangui River from Zongo to Gemena in the D emocratic Republic of Congo 

 8     were intercepted, stopped, and searched by t he Central African navy in 

 9     the town of Mongoumba.  On 5 March 2003, the  same MLC troops, along with 

10     more MLC soldiers, went back to Mongoumba in  order to receive the goods 

11     that the CAR navy had seized from them. 

12             MLC troops continued to operate in t he Central African Republic 

13     in February and March 2003.  Jean-Pierre Bem ba gave orders to his field 

14     commander in the Central African Republic to  withdraw the MLC troops 

15     after the capture of Bossangoa at the end of  February. 

16             On 10 March 2003, the MLC started wi thdrawing from the territory 

17     of the Central African Republic. 

18             Battalion Poudrier B, which was at S ibut, moved back to Damara. 

19     Then from Damara they moved back up to PK12,  and they crossed the 

20     Oubangui River heading to Zongo. 

21             The 5th Battalion and the 28th Batta lion also started withdrawing 

22     from Bozoum and Bossangoa and went to Bossem bele.  Then from Bossembele 

23     they withdrew up to PK12.  When they arrived  at PK12, Battalion 

24     Poudrier B was ready to cross the Oubangui R iver. 

25             The forces led by General Bozize ent ered Bangui on 15 March 2003 
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 1     in the afternoon.  On or about 15 March 2003 , the remaining MLC troops 

 2     fled from PK12 in all directions.  All the M LC troop withdrew from the 

 3     Central African Republic.  Some troops went through the Oubangui River 

 4     and crossed to Zongo in the Democratic Repub lic of Congo.  Other troops 

 5     went south of Bangui to Mongoumba and crosse d to Libenge in the 

 6     Democratic Republic of Congo. 

 7             The Prosecution invites your Honours  to view slides 25 and 26. 

 8     Slide 25 is again a map of Bangui and its en virons.  It summarises the 

 9     various locations in which the MLC troops de ployed in Bangui and its 

10     environs from on or about 26 October 2002 to  15 March 2003.  The location 

11     where the MLC troops committed crimes of rap e, pillaging, murder, and 

12     torture against the CAR civilian population.   On the right of the map is 

13     an indication of these locations and the typ e of crimes perpetrated by 

14     the MLC. 

15             Slide 26 describes the movements of the MLC forces from Bangui to 

16     other parts of the Central African Republic from on or about 26 October 

17     2003 to 15 March 2003.  It shows that in the  locations in which the MLC 

18     deployed crimes of rape, pillaging, murder, and torture against the CAR 

19     civilian population were committed.  Again o n the right of the map is an 

20     indication of these locations and the type o f crimes perpetrated by the 

21     MLC. 

22             As your Honours can see, a wave of c rimes within the territory of 

23     the Central African Republic followed the mo vements of the MLC.  Where 

24     the MLC went, crimes occurred.  The MLC troo ps were the perpetrators. 

25             Your Honours, it is within the logis tical framework provided 
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 1     during this presentation that the Prosecutio n asks you to consider the 

 2     evidence that my colleague, Mr. Yillah, will  present on the crimes 

 3     committed by the MLC troops.  Such evidence will show that the attack 

 4     conducted by the MLC in the Central African Republic was a widespread or 

 5     systematic attack directed against the CAR c ivilian population. 

 6             I will now turn to my colleague Mr. Yillah.  Madam President, 

 7     your Honours, thank you for your attention. 

 8             MR. YILLAH:  Madam President, your H onours, I will be addressing 

 9     you on the law, facts, and the Prosecution's  sample evidence pertaining 

10     to the contextual elements for Counts 1, 3, and 7 charged as crimes 

11     against humanity in the Prosecution's amende d charging document. 

12             I respectfully request your Honours to consider my submissions in 

13     the context of my colleague's submissions on  the individual crimes 

14     specified in Counts 1, 3, and 7. 

15             The Prosecution submits at the outse t that its evidence contained 

16     in the amended list of evidence and in-depth  analysis chart establishes 

17     substantial grounds to believe that the crim es against humanity alleged 

18     in Counts 1, 3, and 7, accord in the context  of MLC's widespread or 

19     systematic attack against civilians in the C entral African Republic.  The 

20     Prosecution further submits that the evidenc e as a whole establishes that 

21     there are substantial grounds to believe tha t at all times material to 

22     these charges Jean-Pierre Bemba knew and int ended his conduct to be part 

23     of a widespread and systematic attack agains t the Central African 

24     civilian population. 

25             The roadmap or structure for this su bmission.  The Prosecution 
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 1     proposes to take your Honours through firstl y the legal; secondly, the 

 2     factual; and thirdly, the evidential aspects  of the contextual elements 

 3     for Counts 1, 3, and 7. 

 4             The legal issues.  Article 7 of the elements of crimes identifies 

 5     the following four elements for proof for cr imes against humanity: 

 6             First, attack directed against the c ivilian population.  Second, 

 7     the widespread or systematic nature of such attack.  Third, the state's 

 8     organisational policy to commit such attacks .  And finally, the 

 9     perpetrator's knowledge or intent. 

10             The Prosecution will now demonstrate  how its evidence satisfies 

11     each of the elements I have specified. 

12             I will now move on to the factual is sues. 

13             The evidence will show that Bemba's MLC engaged in a course of 

14     conduct involving the commission of acts, in  particular rapes, murders, 

15     and torture against the civilian population of the Central African 

16     Republic as part of an organisational policy  to commit such attacks.  It 

17     is the Prosecution's case that from on or ab out 26 October 2002 to 

18     15 March 2003, MLC troops specifically targe ted civilians in a 

19     geographically wide area of the Central Afri can Republic.  They 

20     perpetrated mass rapes, mass killings, tortu re, and pillaging as they 

21     advanced into and then as they withdrew from  the Central African 

22     Republic.  These attacks on civilians were t ypically carried out in an 

23     organised manner, often in the aftermath of military clashes between MLC 

24     and Bozize's rebels, particularly in former rebel-held territories. 

25             Once the MLC establishes control ove r these former rebel-held 
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 1     territories, the combatants organised themse lves into small groups, 

 2     implementing a house-to-house policy in purs uit of civilians and in the 

 3     process perpetrating rapes, murder and tortu re. 

 4             Madam President, your Honours, MLC c ombatants gang-raped civilian 

 5     men, women, and children in their homes, sch ools, fields, and openly in 

 6     public.  When civilians were raped, other fa mily members and neighbours 

 7     were forced to watch, often at gunpoint.  Me n were raped as a deliberate 

 8     tactic to both humiliate them and to expose their powerlessness to 

 9     protect their families from attacks.  Additi onally, MLC combatants killed 

10     many civilians, including those who resisted  rapes and looting. 

11             The circumstances of these attacks a re demonstrative of MLC 

12     implementing its policy of targeting civilia ns with the objective of 

13     destroying Patasse's enemies, the rebels and  their perceived supporters 

14     among the civilian population.  The impact o f these attacks on civilians 

15     is very much alive for everyone to see.  The y range from HIV infections, 

16     inability to conceive, social stigma, massiv e loss of properties, and the 

17     death of many civilians, particularly in for mer MLC-controlled areas. 

18             Madam President, your Honours, I wil l now move on to the 

19     Prosecution's sample evidence of MLC's attac k directed against the 

20     Central African civilian population. 

21             Witness 6 confirms that indeed MLC a ttacked the civilian 

22     population.  He concludes from his -- from h is activities in the 

23     Central African Republic that civilian victi ms of MLC attacks came from 

24     everywhere.  Witness 9 supports the evidence  of MLC's widespread attack 

25     against civilians in the Central African Rep ublic. 
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 1             Witness 47 gave an eyewitness accoun t of MLC combatants 

 2     perpetrating separate acts of gang-rapes on about 40 Central African 

 3     women, after which these combatants severely  beat and robbed these women 

 4     of their properties. 

 5             Corroboration of these attacks by pu blic sources.  Federation 

 6     Internationale des Droits de l'Homme, Amnest y International, the United 

 7     Nations Resident Coordinator, and others hav e documented evidence of 

 8     MLC's organised attack against civilians in the Central African Republic. 

 9     According to Federation Internationale des D roits de l'Homme, the 

10     testimonies they gathered from civilians sho wed that MLC committed 

11     murders and rapes against civilians on a hug e scale between the end of 

12     October and the beginning of November 2002 w hen the MLC was pushing 

13     Bozize's rebels back towards the north of th e country. 

14             Amnesty International concludes in i ts report that virtually all 

15     survivors, witnesses and humanitarian organi sations confirm that MLC 

16     soldiers perpetrated rapes and murders again st civilians in the 

17     Central African Republic. 

18             The United Nations Resident Coordina tor's report further confirms 

19     that MLC troops committed rapes, widespread pillaging and summary 

20     executions against civilians in the Central African Republic. 

21             I will now move on to the second ele ment, widespread or 

22     systematic attacks. 

23             JUDGE TRENDAFILOVA:  Excuse me, Mr. Ibrahim.  I would like just 

24     to turn your attention to the fact that you shouldn't deal with the 

25     pillaging.  This is a war crime.  Now you ha ve to be focussed only on the 
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 1     crimes against humanity.  On several occasio ns you were referring to 

 2     lootings, pillaging, and this is to come tom orrow.  Thank you. 

 3             MR. YILLAH:  The Prosecution takes n ote of your Honour's comment, 

 4     and the Prosecution very much has this in mi nd.  I will consistently 

 5     continue the submission based on the advice of your Honour. 

 6             I will now move on to the second ele ment, which is the widespread 

 7     or systematic attacks. 

 8             The Statute provides that the attack  against the civilian 

 9     population must be in the alternative, wides pread or systematic.  The 

10     Prosecution's burden is therefore met if it proves either widespread or 

11     systematic elements but not both.  The Prose cution refers to the Katanga 

12     confirmation decision, paragraph 412, for th is legal position. 

13             In this case, however, the Prosecuti on's evidence discloses that 

14     MLC attacks against civilians were both wide spread and systematic.  I 

15     will now move on to the Prosecution's sample  evidence of MLC's widespread 

16     attacks. 

17             Witness 6 estimates from his activit ies in the Central African 

18     Republic the number of victims to be about 1 .000.  Witness 9 concludes 

19     that there were up to about 250 cases of rep orted destruction of 

20     property.  Both witnesses confirm the geogra phical spread of these crimes 

21     to many areas of the country, notably from B angui and its environs to 

22     Damara, Sibut, Bossembele, Bozoum, Bossangoa , Kabo, Bossemptele, 

23     Kaga-Bandoro, and others. 

24             Sample rapes.  By the end of Decembe r 2003, a project in the 

25     ministry of social affairs in the Central Af rican Republic, with the 
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 1     support of international organisations, had identified 789 victims. 

 2     Among these, 533 were victims of rape and ot her forms of physical 

 3     violence. 

 4             The project report numbers the victi ms of rape as amounting to 

 5     293 and states that women and girls between 12 and 60 years old had been 

 6     raped. 

 7             Amnesty International concludes from  its sources in the 

 8     Central African Republic that a total of abo ut 247 rapes were committed 

 9     in Mandaba, Boy-Rabe, PK12, PK13, and PK22. 

10             Sample torture.  The Prosecution's e vidence shows that MLC 

11     perpetrated gang-rapes for periods of long d uration, often in 

12     circumstances of threats, violence, and inti midation to both victims and 

13     their family members.  The Prosecution refer s as one of many examples 

14     which your Honours will hear during the cour se of the Prosecution's 

15     submission on torture, the Prosecution refer s to the evidence of 

16     Witness 80 and 81. 

17             Sample killings.  Witness 38 estimat es that in Begoa alone MLC 

18     troops committed about six attacks against c ivilians per day, comprising 

19     mostly of killings of rapes.  In Witness 42' s opinion, MLC killed many 

20     people while retreating to the Democratic Re public of Congo, notably in 

21     Mongoumba, a border town with the Democratic  Republic of Congo. 

22             Madam President, your Honours, durin g the period following MLC's 

23     intervention in the Central African Republic , Radio France International 

24     broadcast reported that a large number of ci vilians were killed along -- 

25     they also reported that a large number of se xual abuses took place in the 
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 1     Central African Republic. 

 2             I will now move on to the Prosecutio n's computerised maps of 

 3     Bangui and its environs.  The Prosecution in vites your Honours to 

 4     carefully view this slide.  It is a computer ise of Bangui and its 

 5     surrounding areas.  This map demonstrates th e various locations in which 

 6     MLC deployed in Bangui and its environs.  Hi ghlighted on the map are 

 7     locations where MLC specifically targeted ci vilians, committing rapes, 

 8     murders, and torture. 

 9             On the right of the map is an indica tion of the various types of 

10     attacks that the MLC perpetrated against civ ilians.  This map is a sample 

11     symptomatic of the wider phenomenon of rapes , torture, and murders 

12     committed by the MLC against the civilian po pulation within Bangui and 

13     its environs. 

14             I will now move on to the second sli de.  This slide depicts the 

15     widespread attacks by MLC in other parts of the country.  Locations 

16     highlighted on the map indicates places in w hich MLC attacked civilians. 

17     On the right of the map is an indication of the types of attacks.  In 

18     particular, rapes, murders, and tortures -- and torture perpetrated by 

19     the MLC.  This map is a sample illustrative of the fact that in all 

20     locations in which the MLC deployed crimes o f rapes, killings, and 

21     torture surfaced. 

22             I will now move on to the Prosecutio n's sample evidence of MLC's 

23     systematic attack against the Central Africa n civilian population. 

24             Madam President, your Honours, the P rosecution highlights the 

25     following samples from its evidence as indic ia to establish that there 
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 1     was a degree of organisation in terms of how  the MLC committed crimes in 

 2     the Central African Republic. 

 3             The first indicia from the Prosecuti on's sample is that MLC 

 4     attacks against civilians were planned and o rganised.  MLC planning and 

 5     preparation for attacks on civilians is summ ed up in the evidence of 

 6     Witness 47, who had some of the orders and i nstructions given to troops 

 7     by a MLC commander in the Central African Re public. 

 8             In the words of Witness 47 recountin g what this commander, this 

 9     MLC commander said, and I quote in French:  "(Interpretation) In Bangui 

10     in Central Africa, you don't have any parent s.  You don't have wives 

11     there.  You don't have children.  You're goi ng to war.  Kill whoever you 

12     find there.  Destroy them.  We are at war.  Jean-Pierre Bemba has sent 

13     you here to kill and not to have fun." 

14             (In English) The second indicia from  the Prosecution's sample 

15     relates to the scale, nature, and gravity of  MLC attacks against 

16     civilians in the Central African Republic.  To illustrate the impact of 

17     MLC attacks on civilians, the Prosecution re fers again to the statement 

18     of Witness 47.  This witness confirms how th e civilian population has 

19     been victimised by MLC combatants.  In parti cular, he witnessed three 

20     separate acts of gang-rape on about 40 Centr al African women and a murder 

21     committed by MLC troops. 

22             In the course of my colleague's pres entation on the individual 

23     counts, your Honours will hear evidence of h ow civilian victims of MLC 

24     attack became pregnant, contracted HIV AIDS and some have been 

25     stigmatised in the society.  Those civilians  who were not so fortunate 
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 1     lost their lives. 

 2             The third indicia in the Prosecution 's sample is that MLC 

 3     directed their attacks mainly at civilians i n former rebel-held 

 4     territories with the objective of destroying  them for their perceived 

 5     support to Bozize and his rebels.  The Prose cution refers to the evidence 

 6     of Witness 23 in support of this position. 

 7             The fourth indicia from the Prosecut ion's sample relates to the 

 8     commencement of attacks.  MLC commenced thei r attacks of rapes, torture, 

 9     and murders after establishing control over an area.  For example, 

10     Witness 42 states that as soon as MLC took c ontrol of Damara, Bossembele, 

11     Bozoum, and Bossangoa, they commenced their attacks. 

12             The fifth indicia relates to MLC's p attern of attacks.  Attacks 

13     on civilians by the MLC followed a well-orga nised pattern.  Witnesses 22, 

14     26, and 29 recount that the MLC used a house -to-house system of attack in 

15     Bangui, PK12, Mongoumba, and other targeted areas. 

16             When the MLC took control of Fouh, W itness 25 spoke of MLC raping 

17     women in their houses. 

18             Madam President, your Honours, the P rosecution submits that this 

19     house-to-house system of attack by the MLC i s proof that they had a 

20     deliberate strategy of attacking civilians. 

21             The sixth indicia relates to the org anisation of troops.  MLC 

22     troops organised themselves into small group s for the purpose of 

23     effectively attacking civilians within captu red locations.  Witnesses 22 

24     and 29 describe MLC splitting into groups of  three or four to carry out 

25     their attacks.  Witness 81 recalls that the MLC split into groups and 
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 1     went around the PK12 neighbourhood, going fr om house to house and 

 2     breaking down locked doors, perpetrating att acks on civilians in the 

 3     process. 

 4             The seventh indicia is the repeated commission of the crimes of 

 5     rapes, torture, and killings by the MLC in c aptured territories.  The 

 6     evidence reveals that crimes followed MLC's movement.  The repeated 

 7     commission of rapes, torture, and murders cl early demonstrate the 

 8     planning which accompanied the commission of  these crimes. 

 9             As an illustration, your Honours, th e Prosecution refers to the 

10     evidence of Witness 81.  After looting every thing in her home by a first 

11     group of combatants, a first group of MLC co mbatants, a second group of 

12     MLC combatants arrived saying they needed wo men.  Witness 81 was raped 

13     during this second attack. 

14             The final indicia in the Prosecution 's sample relates to the 

15     correlation between crimes.  In most cases r apes were preceded by or 

16     occurred simultaneously with the destruction  of properties by the MLC. 

17     Civilians who attempted to defend themselves  against physical violence 

18     were raped and murdered. 

19             Witness 7 concludes that it was typi cal for the MLC to demand 

20     money, and if it was not given, then they ra ped and killed.  In the words 

21     of the witness I quote:  "That is how they o perated." 

22             In Bossangoa, Witness 22's nephew wa s killed when he tried to 

23     prevent the MLC from pillaging his father's livestock. 

24             I will now move on to organisational  policy of the MLC to commit 

25     these attacks. 
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 1             In light of Pre-Trial Chamber I's fi nding in the Katanga 

 2     Confirmation Decision, paragraph 396, and I quote: 

 3              "An attack which is planned, direct ed or organised will satisfy 

 4     the criterion of an organisational policy." 

 5             I adopt my submissions made in the a spect of MLC's systematic 

 6     attack against the civilian population as in dicia to infer the existence 

 7     of organisational policy to attack civilians  between October 2002 and 

 8     March 2003 in the Central African Republic. 

 9             The Prosecution's additional evidenc e of organisational policy. 

10     The first sample in the Prosecution's additi onal evidence relates to the 

11     nature of military discussions among MLC com batants.  Witness 47 heard 

12     Bemba's MLC troops discussing that Bemba bro ught them to the 

13     Central African Republic specifically to exe cute orders which included 

14     the targeting of civilians.  The Prosecution  refers here to EVD-P-02412 

15     at 0138. 

16             The second indicia relates to the re action of MLC combatants 

17     after they have attacked civilians in the Ce ntral African Republic. 

18     Witness 47 heard the reaction of some MLC co mbatants after attacking 

19     civilians.  He stated that he heard MLC comb atants say, and I quote the 

20     witness:  "Thanks to Bemba we were lucky to have sexual relations with 

21     Central African women."  Again the Prosecuti on refers to EVD-P-02412 at 

22     0138 for this submission. 

23             Finally, your Honours, I will now mo ve on to Bemba's intent and 

24     knowledge. 

25             The Prosecution submits that Bemba k new and intended his conduct 
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 1     to be part of a widespread and systematic at tack against the civilian 

 2     population of the Central African Republic. 

 3             The Prosecution will now demonstrate  its sample evidence and 

 4     indicia of Bemba's knowledge and intent.  Th e first indicia in the 

 5     Prosecution's sample evidence is that Bemba received reports of MLC 

 6     crimes in the Central African Republic.  Wit ness 33 states that Bemba was 

 7     informed of the crimes of rape as it was occ urring in the Central African 

 8     Republic.  MLC members, including those who visited the Central African 

 9     Republic at the material time, like Witness 45, informed Bemba about 

10     cases of rapes and murders committed by his troops. 

11             Madam President, your Honours, Witne ss 45 was a highly placed MLC 

12     official.  This witness visited Central Afri can Republic in late 2002 at 

13     the time MLC troops were deployed there.  Up on his return to Gbadolite, 

14     Witness 45 informed Bemba of the rapes and m urders that were committed by 

15     his troops in the Central African Republic. 

16             For this evidence, your Honours, the  Prosecution refers to 

17     EVD-P-02340 at 0493. 

18             The second indicia of Bemba's knowle dge and intent relates to the 

19     fact that Bemba had complete control over th e MLC.  Witness 36 states 

20     that Bemba had complete access to MLC field commanders in the 

21     Central African Republic whom he contacted w henever he wanted via radio. 

22     For this evidence the Prosecution refers to EVD-P-00143 at 0409. 

23             The third indicia relates to the fac t that victims, victims 

24     informed Bemba of MLC crimes on its visit to  the Central African Republic 

25     in November 2002.  According to Witness 23, during Bemba's visit to Begoa 
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 1     in November 2002, civilians informed him, th ey requested Bemba to put an 

 2     end to MLC's abuses against them.  Witness 3 1 states that Bemba 

 3     acknowledged to the local population that he  was informed of looting, 

 4     according to the witness, and stated that ab uses were unavoidable.  I 

 5     refer to the statement of Witness 31, EVD-P- 00102 at 0368. 

 6             The fourth indicia in the Prosecutio n's sample is that Bemba was 

 7     on notice of MLC crimes in the Central Afric an Republic from October 2002 

 8     to March 2003. 

 9             Witness 37, a highly placed MLC offi cial states that there was 

10     wide media publicity of MLC crimes against c ivilians in the 

11     Central African Republic.  This witness also  states that Bemba was in 

12     constant contact with journalists who told h im of these crimes. 

13             Witness 45, as I have submitted earl ier, upon his return from the 

14     Central African Republic informed Bemba of M LC crimes in the Central 

15     African Republic. 

16             Witness 26 states that all acts of v iolence committed by the MLC 

17     were broadcasted on the media. 

18             In Witness 42's opinion, the crimes committed by the troops, by 

19     MLC troops in the Central African Republic c ould not have escaped Bemba's 

20     awareness and knowledge as these crimes had wide publicity in the 

21     international media, including the Radio Fra nce International. 

22             The fifth indicia relates to the fac t that Bemba was a 

23     beneficiary of MLC looting in the Central Af rican Republic.  Witness 

24     evidence, including that of Witness 33, is p roof that Bemba reaped the 

25     fruits of MLC's pillaging in the Central Afr ican Republic.  These 
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 1     vehicles, when they were brought to Gbadolit e, were distributed to MLC 

 2     officials by Bemba himself. 

 3             Witness 45 states that Bemba's escor ts retained some of these 

 4     looted properties. 

 5             The final indicia in the Prosecution 's sample relates to MLC's 

 6     prior conduct in the Central African Republi c in 2001 and Mambasa, 

 7     Democratic Republic of Congo, 2002. 

 8             The Prosecution would like to stress  and distinguish on points of 

 9     facts the submission made by my learned frie nd for the Defence relating 

10     to this indicia.  The attacks for which char ges have been preferred in 

11     the instant case bears similarity to attacks  by the MLC in the 

12     Central African Republic in 2001 and in Mamb asa in 2002. 

13             The Prosecution submits that at the time of deploying his troops 

14     in October 2002, these attacks had taken pla ce.  He was, therefore, in 

15     the knowledge of the attacks of rapes, for i nstance, that had been 

16     perpetrated by MLC troops on these two prior  occasions.  In these 

17     circumstances, the Prosecution submits that Bemba knew that at the time 

18     of deploying his troops in October 2002 that  these troops had committed 

19     crimes of rapes and other -- other forms of attacks in Central African 

20     Republic in 2001 and in Mambasa, Democratic Republic of Congo, in 2002. 

21     That is the distinction that the Prosecution  would like to draw. 

22             In conclusion, your Honours, the Pro secution submits at this 

23     stage that in light of its sample evidence, the Prosecution would like to 

24     stress that the evidence it has presented is  a sample evidence and proof 

25     that there are substantial grounds to believ e that the enumerated crimes 
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 1     charged in Counts 1, 3, and 7 were committed  as parts of a widespread and 

 2     systematic attack against the Central Africa n civilian population. 

 3             The Prosecution further submits that  the evidence as a whole 

 4     establishes that there are substantial groun ds to believe that at all 

 5     times material to the charges Bemba knew and  intended his conduct to be 

 6     part of a widespread and systematic attack a gainst the Central African 

 7     civilian population. 

 8             The Prosecution respectfully request s your Honours, in light of 

 9     its -- in light of the submissions and its e vidence as a whole, to 

10     confirm the charges contained in Counts 1, 3 , and 7 charged as crimes 

11     against humanity in the Prosecution's chargi ng document.  Subject to any 

12     further comments, observations or questions,  this concludes the 

13     Prosecution's presentation in respect of the  contextual elements for 

14     Counts 1, 3, and 7.  Thank you very much. 

15             JUDGE TRENDAFILOVA:  Thank you very much, Mr. Ibrahim.  You were 

16     very strict about the team of the Prosecutor , about the time allotted to 

17     you in the decision on the Confirmation Hear ing schedule.  You almost 

18     exhausted your one hour and a half allocated  to your team. 

19             This brings us to the end of our bus iness today, because as at 

20     4.00 the courtroom is reserved for Trial Cha mber I to proceed with some 

21     issues related to the case of the Prosecutor  versus Thomas Lubanga Dyilo. 

22             I would like to thank very much the parties for being concise and 

23     allowing us to advance in the hearing and to  go ahead with our schedule. 

24     Tomorrow we shall proceed with the presentat ion of the Defence.  That has 

25     been allotted two hours instead of an hour a nd a half bearing in mind 
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 1     their observations they made on the provisio nal schedule that was sent to 

 2     the parties for their observations. 

 3             I would like to finalise this meetin g saying that the parties are 

 4     supposed to provide at the end of each day a  list of evidence that they 

 5     intend to use for the next day and the order  in which they intend to 

 6     present this evidence the following day in o rder to assist the 

 7     interpreters in their work. 

 8             For the moment this is on my behalf,  on behalf of the Bench, what 

 9     I would like to say.  If the parties, the De fence, the victims' legal 

10     representatives, do not have something else to add to what I have already 

11     said, this puts an end to our session. 

12             You would like to take the floor, Mr . Khan? 

13             MR. KHAN:  With your leave, Madam Pr esident.  We will, of course, 

14     comply with the requirement that a list of e vidence will be given by the 

15     end of today, but, your Honour, there's an a dditional point.  I do 

16     commend the Prosecution's IT section for the  very sophisticated colour 

17     maps and slide show that they presented, and  I do understand that this is 

18     very much as an aide-memoire.  I don't take issue with it at this stage. 

19     But in my respectful submission, given the c omplexity of some of the 

20     graphics and the locations and the witnesses  that are included therein, 

21     if my learned friends wish to include any mo re aide-memoires in the 

22     remaining dates, I would ask very much that,  as a courtesy, perhaps that 

23     can be disclosed prior to the hearings.  I d on't see any prejudice that 

24     the Prosecution would suffer, and it seems r ather to be consistent with 

25     the spirit behind Rule 121. 
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 1             JUDGE TRENDAFILOVA:  Thank you, Mr. Khan.  I of course would like 

 2     to give the floor to the Prosecution's team,  although I do not see any 

 3     prejudice with regard to the presentation of  their case.  The way they 

 4     present their evidence is just the way they have chosen to be more 

 5     convincing when -- when trying to -- to conv ince the Chamber that the 

 6     threshold of substantial grounds to believe that Mr. Bemba has committed 

 7     the crimes has been reached, but still I giv e you the floor to make your 

 8     observation on this suggestion on behalf of the team of Mr. Bemba, 

 9     Defence team.  If you have some objections, we are going to discuss it as 

10     Bench of three. 

11             MR. KHAN:  And, your Honour, while t he Prosecution are speaking, 

12     I needn't have it right now, just obviously before they wish to use any 

13     evidence in future, even before the particul ar segment that we're dealing 

14     with, it would be useful just to have advanc ed disclosure, but I don't 

15     need it right this moment. 

16             JUDGE TRENDAFILOVA:  Maybe then we s hall leave to the Prosecutor, 

17     to Ms. Kneuer, to discuss with her team, and  you might approach us 

18     tomorrow with your answer, although our unde rstanding is that it was just 

19     your way to present your case and the eviden ce supporting the charge on 

20     crimes against humanity. 

21             MS. KNEUER:  Madam President, your H onours, you're absolutely 

22     right.  It's the format which we had chosen to present our case.  And to 

23     make it very clear, what your Honours addres sed this morning, everything 

24     that is included in the Flash presentations was disclosed to the Defence 

25     and is on the list of evidence.  There's no piece of evidence quoted in 
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 1     our oral submissions or the Flash presentati ons which is not part -- not 

 2     before the Court. 

 3             If I may, I would like to address th ree other issues.  First of 

 4     all, my understanding from the Chamber's sch edule is that tomorrow we 

 5     would proceed with the crimes against humani ty by the Prosecution to 

 6     present rape, torture, and murder. 

 7             Second, on behalf of the Prosecution  I'm respectfully submitting 

 8     that we are allowed by the Chambers to use t he time that we didn't use 

 9     today for this very specific topic. 

10             Last, the Prosecution is seeking cla rification from the Chambers. 

11     The Prosecution very well understood the str ucture of the Chamber's of 

12     this Confirmation Hearing.  We also understo od very well that we should 

13     not present our case in a repetitive manner.   So the question which arose 

14     also today during this hearing is if the Pro secution is expected tomorrow 

15     when presenting the specific counts to addre ss them as crimes against 

16     humanity and as a war crime, we understand t hat the submissions for 

17     Article 8 are preserved for another session.   However, as your Honours 

18     very well know, there are overlaps in the el ements.  The common elements 

19     are identical; the contextual are not.  On t op of that, the evidence on 

20     which the Prosecution relies is almost ident ical for both counts.  So if 

21     the Chambers would be giving the Prosecution  some advice, we would very 

22     much appreciate that. 

23             Last, I would like to come back to t he Flash presentations 

24     themselves.  As indicated this morning, the Prosecution is willing and 

25     ready to provide DVDs with the Flash present ations to the participants. 
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 1     However, this relates only to presentations which were already submitted, 

 2     not for the ones in advance. 

 3             Thank you very much, your Honours. 

 4             MR. KHAN:  Your Honour, can I just t ry to assist?  In relation to 

 5     my learned friend's second submission that s he should be -- the 

 6     Prosecution should be allowed to use their a dditional time in the way 

 7     that they wish, there's no objection from th e Defence. 

 8             On the second matter, I do, in my re spectful submission, commend 

 9     my learned friend's position.  I think a mar gin of deference must be 

10     given to the bar as to how they best can fra me their case, and there 

11     would be no objection from the Defence if a certain degree of latitude is 

12     given to the Prosecution.  Indeed, we may as k for the same thing in our 

13     case.  But, your Honours, I don't see any pr ejudice suffered and it may 

14     be the most efficient use of time.  We do ha ve very experienced counsel 

15     for the Prosecution, so my learned friend's judgement should be trusted. 

16             JUDGE TRENDAFILOVA:  I thank the rep resentatives of both teams 

17     for their observations.  So tomorrow we shal l proceed with the different 

18     counts of the crimes against humanity.  Of c ourse then we shall proceed 

19     with the Defence. 

20             With regard to the additional time, I shouldn't repeat, because 

21     that was the point that I made in the very b eginning, that not only when 

22     you do not exhaust all the time allotted to you, but if you need some 

23     additional time within some reasonable time frames, we, the Chamber, is 

24     always there to give the two parties the bes t opportunities to best 

25     present their cases. 
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 1             With regard to the repetitive argume nts, we would highly 

 2     appreciate both teams not to repeat one and the same arguments and not to 

 3     make one and the same analysis when there is  overlapping between two 

 4     crimes like, for example, I would refer to r ape, in order just to save 

 5     time, and it will not be of any use for the parties and for the Bench as 

 6     well. 

 7             And if the Prosecution's team will b e so kind to -- to give this 

 8     very helpful presentation to all the partici pants, it will be 

 9     appreciated. 

10             This is our understanding.  Of cours e the Defence will have 

11     flexibility, because it is up to the Defence , of course within the 

12     guidelines, within the rulings of the Chambe r and the statutory 

13     provisions, to still take its own independen t decision of how best to and 

14     ably to serve the interests of your client. 

15             MR. KHAN:  I'm obliged. 

16             JUDGE TRENDAFILOVA:  Thank you. 

17             So on this we close this -- our sess ion for today.  Tomorrow we 

18     shall start at 9.30 sharp, and we shall very  much appreciate if you're 

19     here.  Sometimes it's very dull if the Chamb er insists so much, but let 

20     us respect the expeditiousness and the reaso nable time standard which 

21     serves the interests of everyone, and mostly  of Mr. Bemba. 

22             Have a nice evening. 

23             COURT USHER:  All rise. 

24             JUDGE TRENDAFILOVA:  The hearing is adjourned, for tomorrow. 

25             The hearing ends at 3.54 p.m. 
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