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1 International Criminal Court

2 Trial Chamber 1

3 Situation in the Democratic Republic of Congo - ICC-01/04-01/06

4 Status Conference - Open Session

5 Tuesday, 25 November 2008

6 The hearing starts at 10.09 a.m.

7 COURT USHER: All rise. The International Criminal Court is now
8 in session. Please be seated.

9 PRESIDING JUDGE FULFORD: Good morning. At this status

10 conference which is being held in public, the Prosecution are represented
11 by Mr. Withopf and Mr. Sachdeva and other members of the prosecutorial

12 team. The Defence by Maitre Mabille, Mr. Desalliers, and other members
13 of the Defence team. Ms. Bapita and -- who is present, Mr. Walleyn who
14 will be present, are representing the victims who are currently

15 participating in the proceedings. Mr. Walleyn has been delayed. Now, I
16 understand Ms. Massidda, who is present for the OPCV, that you are, as it
17 were, protecting his interests until he arrives. We"re grateful.

18 There are a number of issues to be addressed today, and we wish
19 to begin with the filing made by the Prosecution on the 20th of November
20 of this year. This is document 1499 in which, and I quote: "The Chamber
21 was told that the Prosecution intends to file by the end of next week a
22 further application to rely on several additional items of incriminating
23 evidence, details of which will be provided at the status conference."

24 Mr. Withopf, what do you want to say on this issue.

25 MR. WITHOPF: Mr. President, your Honours, thank you very much
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1 for giving us the opportunity to elaborate on this letter, and | invite
2 my colleague Ms. Samson to provide further details.

3 PRESIDING JUDGE FULFORD: Yes, Ms. Samson.

4 MS. SAMSON: Thank you, your Honours. The Prosecution has only
5 at this time Ffive additional documents for which it will seek to rely at
6 the trial. Four of those documents have previously been disclosed to the
7 Defence. Three of them contain redactions, and the Prosecution is

8 seeking to lift the redactions and then rely on the documents

9 incriminating in unredacted form. Another document is a document that
10 has been disclosed both as incriminating and as exonerating, but the

11 Prosecution wishes to disclose a version of that document as

12 incriminating that was sourced by a trial witness who intends to appear
13 and to whom we intend to address specific questions on that document.

14 And the last document is a new document. It"s an investigator"s note of
15 a discussion that was held between the Office of the Prosecutor and this
16 individual that may affect information relevant to one of the trial

17 witnesses, and that discussion took place fairly recently, so it"s new
18 in -- new to the Prosecutor as well.

19 At this point, your Honours, those are the five documents that we
20 are seeking to -- to add.
21 PRESIDING JUDGE FULFORD: Well, Ms. Samson, 1 think that an
22 assessment as to whether or not it is appropriate and fair for this
23 additional material to be introduced will depend on our review of that
24 documentation. We will need to see, and we"ll need to see the documents
25 and to compare what for four of them has previously been disclosed as
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1 opposed to those parts which have been undisclosed, and with the new

2 investigator®s note we will need to make an assessment as to what impact
3 the introduction of that material at this stage will have on the fairness
4 of these proceedings. So can you please make sure that that filing

5 happens this week, and we will set a timetable now for any Defence

6 response so that we can make a timely decision on this issue.

7 MS. SAMSON: Yes. Thank you very much, your Honour.

8 PRESIDING JUDGE FULFORD: Thank you very much indeed.

9 Maitre Mabille, can I make it clear that by allowing the

10 Prosecution to file the evidence we are not in any way indicating that we
11 are necessarily going to accede to this application. It all depends on
12 what is revealed and what the Defence attitude is. Obviously we"ll pay
13 careful attention to what you submit in due course in relation to that

14 document.

15 IT we were to give you until the end of next week, so Friday of
16 next week to file any observations on that evidence, would that be

17 satisfactory?

18 MS. MABILLE (interpretation): Yes, your Honour. We have no

19 concerns.

20 May I make a comment on this subject? It is true to say that the
21 Defence is very concerned insofar as we decided together that the date

22 for the completion of disclosure was the 28th of March or the 31st of

23 March, and therefore the Defence would ask whether the Prosecutor is

24 going to continue to disclose documents running up to the trial and even
25 beyond the beginning of the trial. This is at the heart of our concerns
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1 today. We would like it to be clear for all comers that Defence will

2 come to an end at a point in time and that only in exceptional

3 circumstances would it be allowed after that, as you have indicated in a
4 previous decision. It is very difficult for us to manage our case if the
5 contrary is the situation.

6 PRESIDING JUDGE FULFORD: (Previous translation continues) ... no
7 secret of the fact that all three of us have very considerable sympathies
8 with the submission that you have just made. Yesterday we looked at the
9 orders which we have made in the past in relation to the timing of

10 disclosure of the Prosecution®s evidence in its entirety, and I note that
11 over a year ago, on the 9th of November of last year, in our written

12 decision on timing and manner of disclosure, we ordered the Prosecution
13 to serve the entirety of its evidence three months in advance of the

14 trial, and as everyone in this court will now be acutely aware, we have
15 lost at least two and 1 think it"s three trial dates because of late

16 disclosure of material. So our starting point is considerable sympathy
17 for the submission you"ve made. However, it would be wrong for us to

18 rule on this in the abstract, and we need to see what the evidence is.

19 So we set a timetable, then, for a Defence response by 4.00 p.m.
20 on Friday of next week.
21 Could somebody please give me the date of next Friday, either now
22 or later.
23 Mr. Withopf, unless you fight strenuously, that will be the end
24 of submissions in relation to this issue, simply that this filing can be
25 made this week and the Defence and the participants, of course, will have
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1 an opportunity to make their submissions by 4.00 p.m. on Friday of next

2 week .

3 MR. WITHOPF: Mr. President, your Honours, we are fine with the
4 suggested schedule. Thank you.

5 PRESIDING JUDGE FULFORD: Thank you very much. And Friday is 5th
6 of December. Thank you very much.

7 We turn next to the Office of Public Counsel for Victims® filing
8 of the 21st of November of 2008. This is document 1500, which was filed
9 ex parte OPCV only.

10 Ms. Massidda, is there anything else that you would wish to say
11 during this public hearing on that filing?

12 MS. MASSIDDA: Thank you, Mr. President. Simply to inform the

13 Chamber that actually the Office of Public Counsel for Victims was

14 already redacting a public redacted version of the document before we

15 received the e-mail from the Defence yesterday evening. In any case,

16 part of the content of the document filed ex parte will be reproduced in
17 the document that the office will file on 28th of November in response to
18 the observations under Rule 89 of Rules of Procedure and Evidence

19 submitted by the Defence and by the Prosecution. Thank you.

20 PRESIDING JUDGE FULFORD: Thank you very much.

21 On the 16th of May, 2008, in a decision of the Chamber on a

22 request from the Office of Public Counsel for Victims, document 1333, the
23 Chamber decided that it is for the Registry to deal with the service of
24 the material relevant to the applications of victims to participate and
25 including redactions to the applications and that this was not a matter
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1 for the Office of Public Counsel for Victims.

2 The latter body had asked to be allowed to review the redactions
3 to the applications to the victims it represents as implemented by the

4 Registry, and that application was refused.

5 At the last status conference on the 18th of November of 2008,

6 the Registry, and we stress not the Office of Public Counsel for Victims,
7 was asked to provide any additional information regarding the victim

8 applicants by the 21st of November of 2008. The Registry complied with
9 this request, and yet we received this substantial ex parte Ffiling,

10 Office of Public Counsel for Victims only, in which the Office of

11 Public Counsel for Victims, inter alia, provides the Chamber with

12 additional material concerning some of the applications in various

13 annexes attached to the filing.

14 In our judgement, this was not an appropriate step to be taken by
15 the Office of Public Counsel for Victims, bearing in mind in particular
16 our earlier decision of the 16th of May of 2008.

17 The present filing addresses a number of additional issues.

18 First, it tends to question the decision of this Chamber on the 6th of
19 March of 2008, document 1211, entitled, and | quote: 'Decision on the
20 role of the Office of Public Counsel for Victims."
21 In that decision, we ordered that, and I quote: "The Office of
22 Public Counsel for Victims shall continue to represent the victim
23 applicants it currently represents until the Chamber issues a decision on
24 their application to participate. Thereafter, the Registrar shall
25 arrange for a legal representative to act for them unless there are
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1 specific reasons which are to be set out in a filing addressed to the

2 Chamber and the Registry only within seven days of the decision as to why
3 this course may be detrimental to individual participating victims."

4 However, in advance of that decision on all the current

5 applications by victims to participate by the Chamber, the Office of

6 Public Counsel for Victims has set out in this filing why it should

7 continue to represent particular victims. This filing made now is,

8 therefore, contrary to the express terms and directions that we set out

9 in our decision on the 6th of March.

10 It is premature and by being ex parte OPCV only, the Registry has
11 not been served, certainly as of today, which was an express part of our
12 ruling on the 6th of March, 2008.

13 As well as the particular circumstances of individual victims, it
14 raises at least one general issue which should not have been dealt with
15 or included in an ex parte filing, namely whether or not the applications
16 from minors are incomplete if they do not include the consent of the

17 applicant™s next of kin. This should have been addressed in a public

18 document, and there was no justification for raising this privately with
19 the Chamber notwithstanding Ms. Massidda®s submission this morning that
20 in fact that was to be covered later in a public version of the document.
21 Addressed globally, therefore, apart from two discrete
22 submissions which touch applicants 0155/07 and 0156/07, which we will
23 address hereafter, none of the matters contained in this Ffiling should
24 have been addressed in this ex parte manner, and in all the circumstances
25 we propose to disregard it. It is in part premature, in part it deals
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1 with at least one matter that should have been raised publicly, and

2 otherwise it seeks to undermine a previous clear ruling of this Chamber.
3 We turn next to the Defence request for disclosure of the full

4 content of the applications to participate of those victims who are also
5 Prosecution witnesses and for disclosure of any other statements not yet
6 disclosed of those witnesses. It is raised simply to indicate that that
7 matter will have to await the filings which are due on the 28th of

8 November. This relates to the application 1393, dated the 11th of June
9 of 2008. Responses are due from the Prosecution and the legal

10 representatives and for observations from the Office of Public Counsel
11 for Victims. Once those submissions have been filed, we will issue a

12 written decision on this issue before the Christmas break.

13 We turn next to the report by the Registry on supplementary

14 information that has been received and on missing information which was
15 filed on the 16th of June of 2008. This is document 1380, which was

16 filed ex parte and confidentially.

17 The proposal that we make, subject to any submissions now, is

18 that it should be served on the Defence with appropriate redactions by
19 4_.00 p.m. on Wednesday, the 26th of November. The Prosecution and the
20 Defence will have, subject, as we say, to any representations now, until
21 4.00 p.m. on Friday, the 5th of December, to file their responses, and
22 the applicants can file any further submissions by the 10th of December
23 of 2008.

24 Before 1 invite any submissions on that proposed timetable, it"s
25 necessary to indicate that this information has, of course, now been
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1 expanded upon in the sense that on the 21st of November of 2008, there

2 were two further reports that had been filed. These are documents 1501

3 and 1503, both of which are confidential and ex parte.

4 The number of applications -- of new applications has now grown

5 from 8 to 15, and subject to any submissions now, we intend to impose the
6 same time-frame in relation to those two later filings.

7 First of all, Ms. Mckay, can 1 ask whether it would be possible

8 for all of those documents to be provided in a suitably redacted form by
9 4.00 p.m. on Wednesday, the 26th of November?

10 MS. MCKAY: Yes, Mr. President. 1 confirm that they can be, yes.
11 PRESIDING JUDGE FULFORD: Thank you very much indeed.

12 Mr. Withopf, any difficulties with having until Friday of next

13 week to file your response?

14 MR. WITHOPF: Mr. President, your Honours, provided that we get
15 the materials in time as scheduled, there won"t be any difficulty.

16 PRESIDING JUDGE FULFORD: Thank you very much.

17 Maitre Mabille.

18 MS. MABILLE (interpretation): We shall endeavour to comply with
19 the deadlines.
20 Your Honour, 1 remain skeptical about confidential ex parte
21 factor, because it prejudices the transparency of the proceedings. 1
22 understand that you must protect the interests and the security interests
23 of victims, but I must admit, at the end of the day, the Defence remains
24 somewhat surprised, 1 should say surprised, about the number of documents
25 and hearings which are ex parte. Transparency should be the hallmark of

Case No. ICC-01/04-01/06 Tuesday, 25 November 2008



|CC-01/04-01/06-T-99-ENG ET WT 25-11-2008 10/44 NB T

Status Conference (Open Session) Page 10

1 our justice, but in fact it is not always the case.

2 PRESIDING JUDGE FULFORD: Addressing other issues that have been
3 dealt with ex parte, | think It is important that we emphasise that these
4 proposed orders are entirely consistent with the Chamber®s decision of

5 the 6th of May, 2008, that is document 1308, in which, between paragraphs
6 26 and 30, we analyse the need for material of this kind at this stage in
7 the proceedings to be served in a redacted form which protects the

8 position of victims.

9 Maitre Mabille, you are of course wholly entitled to raise the

10 issue generally, and in due course, once these applications have been

11 ruled upon, we will revisit the issue of whether or not identities should
12 remain undisclosed, but at this stage, in our view it is appropriate for
13 it to be dealt with in this way.

14 Thank you all for those submissions. We will therefore impose

15 that timetable for filings 1380, 1501, and 1503.

16 We do not propose to impose a cut-off date for any further

17 applications to participate. They will simply be considered on their own
18 merits if made, but we do indicate that other than the applications that
19 are now before the Chamber and the victims who are covered by those

20 applications, no applicants who apply to participate hereafter will be

21 permitted to make an opening statement at the commencement of the trial.
22 The reason for this is that if we allow yet further applicants to

23 participate in that way at that stage, it would undoubtedly delay the

24 start of the trial yet further given the process that needs to be gone

25 through when processing the various applications and, particularly, the
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1 need to receive the submissions of the parties and the applicants on

2 those -- sorry, the parties and the applicants on those applications.

3 What other form of participation will be allowed is a matter that
4 we will rule on application by application if the issue arises.

5 We have been asked by the office -- by Ms. Mckay"s office to give
6 guidance on indirect victims, and by that, in her filing Ms. Mckay has

7 indicated that the VPRS means those applicants who allege they suffered
8 harm -- who allege they suffered harm as a result of crimes committed by
9 the UPC, including pillage, murder, rape, enslavement, or other inhuman
10 treatment.

11 The question which is said to arise is whether applicants who

12 fall within that category might be considered indirect victims who are
13 entitled to participate if they were the victims of crimes committed by
14 persons who had been conscripted or enlisted under the age of 15 or used
15 to participate actively in hostilities. There are about, so we are told,
16 200 applicant victims in this category.

17 Our first question, Ms. Mckay, is whether those applications are
18 currently in an appropriate redacted form that would enable service on
19 the parties so that informed submissions can be made on this area for

20 which you -- you wish to receive guidance.

21 MS. MCKAY: Mr. President, no. Those applications are currently
22 not available in redacted form.

23 PRESIDING JUDGE FULFORD: You will not be surprised by my second
24 question, which is: How long would it take, approximately, for the VPRS
25 to put the applications in a form in which they could be served?
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1 MS. MCKAY: Mr. President, I would say in the order of two weeks.
2 PRESIDING JUDGE FULFORD: Would it be possible, Ms. Mckay, for

3 your office to make a selection of a few of those applications so that

4 the -- the general guidance can be given some specific examples so, as it
5 were, to bring the issue alive so that meaningful submissions can be made
6 by the parties on this issue?

7 MS. MCKAY: Certainly, yes, that could be done.

8 PRESIDING JUDGE FULFORD: By Friday of this week?

9 MS. MCKAY: Yes.

10 PRESIDING JUDGE FULFORD: Thank you very much.

11 Now, unlless it is to be submitted that we shouldn®"t entertain

12 this issue at all, we propose to set a deadline so that the matter can be
13 resolved within the near future. The proposal that 1 make for

14 submissions is that Ms. Mckay should ensure that redacted copies of

15 examples are served by 4.00 p.m. on Friday of this week, and that written
16 submissions should be filed by the parties and, if relevant, by the

17 participants by 4.00 p.m. on Friday, the 5th of December. So effectively
18 giving a week for written submissions to be advanced.

19 Once we"ve receive the written submissions we will then give
20 consideration as to whether or not it"s necessary to hold a status
21 conference on the issue.
22 Mr. Withopf, do you have any observations on that proposed
23 timetable?
24 MR. WITHOPF: Mr. President, we don"t have any further
25 observations. We will endeavour to meet the deadlines.
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1 PRESIDING JUDGE FULFORD: Maitre Mabille, 1 know this adds to the
2 amount of work that you already have to do, but do you feel you would be
3 able to provide a filing by Friday of next week?

4 MS. MABILLE (interpretation): Your Honour, the Defence would

5 like this trial to commence as soon as possible, and we will do all we

6 can to stick to the deadlines set by the Chamber.

7 PRESIDING JUDGE FULFORD: Thank you very much.

8 Well, we are very grateful for that cooperative attitude, and we
9 look forward to receiving the submissions from everyone by Friday of next
10 week, and we will immediately indicate to the parties and the

11 participants as to whether or not there needs to be a status conference.
12 Ms. Mckay, in your filing in relation to this can you make it

13 absolutely clear that it relates to a particular category of victims who
14 are to be the subject of general guidance as to whether or not they are
15 going to be allowed to participate? We need to ensure that there®s no
16 misunderstanding as to whom this particular filing relates. Thank you
17 very much.

18 We now turn to the legal representation of applicants 0155 and
19 0156. This issue has been addressed in the Office of Public Counsel for
20 Victims ex parte filing of the 21st of November, and it is -- and it has
21 been addressed by the Registry.
22 1 imagine, Ms. Massidda, there"s nothing else you wish to say in
23 public on this issue. No.
24 For reasons which we will set out in a short written decision
25 hereafter, It is our view that these two applicants may choose their own
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1 legal representatives -- or, rather, representative, namely the advocate

2 who is usually resident in the Democratic Republic of the Congo, for the

3 work that needs to be undertaken before decisions are made on joint

4 representation should their applications to participate be granted. And

5 so during that short remaining period and covering issues such as

6 submitting observations in response to the submissions of the parties on

7 their applications, these applicants are entitled to choose their own

8 representative.

9 We turn next to the Prosecution®"s application for a variation of
10 the time limit for filing and serving on the Defence an expert witness"s
11 report. This is document 1353, and the application was filed on the
12 23rd of May of 2008.

13 We have received written submissions on this issue, and 1

14 highlight that thus far the Defence have not opposed this application but
15 have merely requested that the expert is not called until at least a

16 month has elapsed after the filing of the report, but before going

17 further, can 1 ask whether anyone has any further representations to make
18 on this issue?

19 Mr. Withopf?

20 MR. WITHOPF: Mr. President, your Honours, the Prosecution wishes
21 to provide further information to the Trial Chamber on how the issue with
22 the expert has developed since then, and my colleague Ms. Struyven will
23 provide you with a short briefing. Thank you very much.

24 PRESIDING JUDGE FULFORD: Thank you very much.

25 MS. STRUYVEN: Mr. President, your Honours, we can inform you
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1 that the Prosecution has indeed received the report of the expert on the

2 14th of June. We have requested additional clarifications to the expert,

3 and he has filed additional sub-reports on the 3rd of August and the 3rd

4 of September, and so with the permission of the Court we are now iIn a

5 position to file the report and to disclose the instructions and the

6 report to the Defence.

7 PRESIDING JUDGE FULFORD: Thank you very much.

8 Maitre Mabille.

9 MS. MABILLE (interpretation): The Defence sticks to its written
10 position. We would like a report a month before the expert is heard. |
11 am glad to hear that the report is ready, but the Defence would like to
12 have at least a month to consider it. Thank you, President.

13 PRESIDING JUDGE FULFORD: This relates to Gerard Prunier, an

14 expert who is able to give evidence on background matters. The

15 Prosecution and the Defence at one stage canvassed the possibility of

16 instructing this witness jointly. When that suggested approach became

17 uncertain, the Prosecution applied for extra time to serve a report from

18 Mr. Prunier and that was the filing on the 23rd of May, 2008, document

19 1353.

20 As | have just indicated, in its response, the Defence on the

21 10th of June, 2008, did not oppose this application but instead requested
22 that the witness is not called until at least a month after the filing of
23 his report.

24 The Defence has met jointly with the Prosecution with this

25 expert, that meeting having occurred on the 24th of April of 2008, and
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1 has heard the answers that he gave to the various matters that were put

2 to him on that occasion.

3 The Chamber has encouraged the parties to call evidence of this

4 kind, and the delay in service was caused in part by the negotiations

5 that were ultimately unsuccessful over calling this witness jointly,

6 along with the imposition of the stay. And given that the Defence do not
7 oppose the introduction of this evidence, we are minded to grant an

8 extension of time in relation to the original report and the additional

9 material provided to the Prosecution in August and September of this

10 year.

11 That material is all to be filed by 4.00 p.m. on the 26th of

12 November of 2008, and it should be accompanied by the witness"s

13 curriculum vitae.

14 Any difficulties with that?

15 MR. WITHOPF: No, Mr. President.

16 PRESIDING JUDGE FULFORD: Thank you very much.

17 We wish to indicate and to an extent reiterate our view that

18 background evidence of this kind should be called at the beginning of the
19 evidence in the case to put the other evidence that relates to the
20 individual charges in its proper context, and although we don"t
21 completely close the door on this issue, we are unlikely to approve any
22 other course. If any other course is to be suggested, it will need to be
23 encapsulated in a written filing.
24 We turn next to the possibility of an expert being appointed by
25 the Chamber on background issues and context. Submissions have already
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1 been filed in writing, but can I ask if anyone has any additional

2 submissions to make. First you, Mr. Withopf.

3 MR. WITHOPF: No, Mr. President. | refer to our submissions in

4 writing.

5 PRESIDING JUDGE FULFORD: Thank you very much. Maitre Mabille.

6 MS. MABILLE (interpretation): Marc Desalliers is going to speak
7 on this matter.

8 MR. DESALLIERS (interpretation): | just wanted to say that our

9 position remains that which was mentioned in our written submissions.

10 The position we expressed concerning the deadline set for the Prosecutor
11 still applies. We need one month to prepare between the Ffiling of the

12 expert®s report and the witness being called before the Chamber. So the
13 same deadline should apply.

14 PRESIDING JUDGE FULFORD: Before 1 continue, Ms. Bapita, |

15 haven®t asked you, in relation to this issue, whether there"s anything

16 you"d wish to raise.

17 MS. BAPITA (interpretation): Nothing to say, nothing at all.

18 PRESIDING JUDGE FULFORD: The Chamber is minded to instruct

19 Mr. Roberto Garreton, the former Special Rapporteur of the United Nations
20 on Human Rights in the Democratic Republic of the Congo, to give evidence
21 on background and context.

22 As | indicated a moment ago, the parties and the participants

23 have been requested to express their views on this issue. The

24 Prosecution has not objected to this expert or this course of action, and
25 on the particular individual, the Defence has submitted that it is not in
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1 possession of sufficient information to advance positive submissions on
2 whether or not he is an appropriate witness to be called in these

3 proceedings. However, Mr. Desalliers has reminded us this morning that
4 in relation to all experts, certainly falling in this category, the

5 Defence would need at least a month following the service of the report
6 before the witness is called in order to be able to address any evidence
7 that they give.

8 The Chamber is of the view that it is important that we are

9 assisted by more than one expert on the issue of the background and

10 context of these alleged offences, because it is crucial that we have a
11 thorough understanding of the general circumstances, historical and

12 otherwise, in which these general events occurred. And accordingly, the
13 parties and the participants will have until 4.00 p.m. on the 3rd of

14 December, 2008, to set out any relevant matters and questions which they
15 wish to have taken into account by Mr. Garreton in the preparation of his
16 report.

17 The manner in which his evidence is to be presented and the time
18 limits for the preparation and service of his reports -- of his report
19 are matters which will be considered in the near future, but we will bear
20 very much in mind the submissions by Mr. Desalliers this morning as
21 regards the need for at least four weeks following the service of the
22 report before he is called.
23 We turn next to Annexes 46 through to 48 and 51 and 52 of the
24 Prosecution®s application for lifting redactions, non-disclosure of
25 information, and disclosure of summary evidence, all contained in the
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1 filing of the 12th of December, 2007, document number 1081.

2 We dealt with this issue generally in an oral decision of the

3 18th of January of 2008. In summary, we ordered the Prosecution to lift
4 all the redactions to these documents save for the names of the children
5 who were allegedly demobilised. We then ordered that we should be

6 provided with further assistance as to whether disclosing their

7 identities will place them at risk and generally for up-to-date

8 information.

9 Mr. Withopf, can I raise as a first question whether this

10 material has been served in a non-redacted form save for the names of the
11 individuals?

12 MR. WITHOPF: Mr. President, your Honours, the questions will be
13 answered by my colleague Ms. Samson.

14 PRESIDING JUDGE FULFORD: Thank you very much.

15 MS. SAMSON: Your Honour, to date the documents still contain

16 redactions to the names of the children that were at issue and the names
17 of their parents, and at some cases -- in three cases the names of the
18 social workers with whom they had been in contact with. Otherwise, the
19 original disclosure did not include other information including their
20 age, et cetera. So currently, the redactions that 1 have identified
21 remain in place in the disclosed versions.
22 PRESIDING JUDGE FULFORD: 1 just want to be clear about this,
23 Ms. Samson. So the names of the children who were demobilised,
24 allegedly, their parents, in limited circumstances social workers,
25 matters relating to age?
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1 MS. SAMSON: No, your Honour. The age is —-

2 PRESIDING JUDGE FULFORD: Not age.-

3 MS. SAMSON: -- 1is visible.

4 PRESIDING JUDGE FULFORD: The age is visible. So the matters

5 I1"ve just identified, which is in effect a repetition of what you"ve just

6 said, represents the totality of the redactions to date.

7 MS. SAMSON: That"s correct.

8 PRESIDING JUDGE FULFORD: Thank you very much.

9 To add slightly by way of relevant background, in our decision on
10 the admissibility of four documents on the 13th of June, 2008, which is
11 document 1399, the Chamber decided that these annexes are admissible iIn
12 evidence even though the authors of the documents are not to be called.
13 The issue that now arises is whether it is necessary for the names of
14 these children to be revealed, and on that we will now take submissions.
15 Mr. Withopf -- or, rather, Ms. Samson.

16 MS. SAMSON: Thank you, your Honour. The Prosecution®s

17 submission remains that the redactions to the names of the children ought
18 to be lifted, and the reasons for that are several.

19 Firstly, as between at least two of the annexes, Annexes 51 and
20 Annexes 52, these are logbooks recording the entry of some 600 or so

21 children into a demobilisation centre, and the entrance of these children
22 to the centre is -- is recorded as well as the exit of these children

23 from the centre. There is a high overlap between the names of the

24 children in both books, and the Prosecution is of the view that both the
25 Prosecution and the Defence can exploit the information to its fullest
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1 only if they have access to the names of the children so that comparisons
2 can be made between the two books and so that consistencies and/or

3 inconsistencies can be made use of for the benefit of either party or the
4 Chamber.

5 Additionally, the Prosecution has not had any direct contact with
6 any of these children. They are not trial witnesses, and so the security
7 concerns that these children may face in the Prosecution®s submission is
8 lessened because of that fact.

9 Finally, because the Prosecution wishes to make use of the

10 information largely by way of -- for its incriminating value given that
11 it purports at least to log the presence of children under the age of 15
12 within the UPC/FPLC, the Prosecution is of the view that the -- the

13 weight of that evidence is greater should there be fewer redactions

14 contained therein, in particular because the children themselves are not
15 coming to be -- to testify, and therefore it may increase the value of

16 the -- the evidential value of the material.

17 PRESIDING JUDGE FULFORD: So addressing security in particular,
18 the single submission effectively you make on that is that because it is
19 not suggested that these individuals have cooperated with the Prosecution
20 in these proceedings the risks to them are, from a sensible point of
21 view, lessened.
22 MS. SAMSON: That"s correct, your Honour. And we"d like to add
23 as well on that point that, of course, the logbook is to be tendered by
24 the Prosecution for the value that 1 have just iterated, which is that
25 there are, we say, a significant number of children within the UPC/FPLC
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1 who are contained as having been -- entered these transit centres, but

2 the fact is that there are children as well who are over the age of 15

3 who are mentioned within the books and who may not have exclusively

4 belonged to the UPC/FPLC and so carry a material -- a value that"s

5 material to the Defence. And for those reasons as well, but on the

6 security point that is in effect our submission.

7 PRESIDING JUDGE FULFORD: Concise, very helpful. Thank you very
8 much.

9 Maitre Mabille, 1 would anticipate that you would support, on

10 this occasion, the Prosecution®s submission.

11 MR. DESALLIERS (interpretation): Yes, of course, President. The
12 Defence fully supports it. We had difficulty envisaging that documents
13 containing information of this type would be admitted, as the Chamber has
14 now decide, with so many redactions. The Defence wanted both documents
15 to be free of redactions.

16 There"s one point | would like to come back to, and perhaps our
17 learned colleague from the Office of the Prosecutor can give us more

18 information on this. An important point is the identity, because it

19 appears that the logbooks were written by one person which, according to
20 the OTP, does no longer wish to come and be heard, appear before the

21 Court. However, the person is still -- or the Defence still would like
22 to have the identity of that person, because in its investigations it

23 will have to be able to determine how that person came up with the

24 information.

25 As far as 1"m aware, the redaction hasn"t yet been lifted on the
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1 identity of that person. That was the point | wanted to raise. Thank

2 you.

3 PRESIDING JUDGE FULFORD: Thank you, Mr. Desalliers.

4 Ms. Bapita, anything on this?

5 MS. BAPITA (interpretation): No, nothing to say. Everything is
6 fine.

7 PRESIDING JUDGE FULFORD: Now, Ms. Samson, the author, as 1 think
8 we learnt in May, is not to be called by the Prosecution, just one or

9 more senior members of staff at the relevant institution, 1 think. Can
10 you resist the Defence application to be informed of the identity of the
11 author of this document -- this document or these documents so that the
12 Defence can carry out their own investigations?

13 MS. SAMSON: Your Honour, just to be absolutely clear on the

14 point, there are five items, of course, in these annexes. Three of the
15 annexes at issue are notebooks and we are calling the senior member of

16 the NGO in which these notebooks were created. The more controversial --
17 PRESIDING JUDGE FULFORD: 1"m going to cut across, and forgive me
18 for being rude, but 1 think even in that instance that individual isn"t
19 the author of the notebooks.
20 MS. SAMSON: That"s correct, your Honour.
21 PRESIDING JUDGE FULFORD: I think that needs to be clear
22 that each of -- that needs to be clear that for each of the notebooks the
23 author is not going to be called.
24 MS. SAMSON: That"s correct. And with respect to the two
25 annexes, 51 and 25, which we"ve been referring to as logbooks, it is
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1 indeed the case that although there may not only be one exclusive author
2 who was entering the information about each child, none of the

3 individuals who were involved in the creation of that logbook are able to
4 come.

5 The individual who had done and recorded the majority of the

6 entries is currently being considered by the Chamber as -- the

7 cooperation of that witness is being considered by the Chamber, and we do
8 not yet have a resolution of that issue. At the moment the Defence has

9 been provided access of the redacted statement from that individual and,
10 of course, identity is not known.

11 So the understanding of the Prosecution is that the identity of
12 this individual will become known to the Defence, along with his full

13 statement, at a point in time at which the Chamber has finalised its

14 review of his cooperation with the Court.

15 PRESIDING JUDGE FULFORD: That relates to some of the documents
16 but not all, so there is one witness who, once we have resolved the

17 issue, it"s accepted by the Prosecution may have his or her identity

18 revealed to the Defence. Now, what about the author or the authors of

19 the others?

20 (Prosecution counsel confer)

21 MS. SAMSON: Thank you, your Honour, for the indulgence. We"re
22 prepared to consider the point of providing the author®s identity for the
23 three notebooks who -- your Honour has rightly pointed out, the books

24 were created in the NGO with the witness who is coming, but it is

25 certainly evidence we"d also like to elicit from this witness, and we"d

Case No. ICC-01/04-01/06 Tuesday, 25 November 2008



|CC-01/04-01/06-T-99-ENG ET WT 25-11-2008 25/44 NB T

Status Conference (Open Session) Page 25

1 be more than prepared to provide that information to the Defence.

2 PRESIDING JUDGE FULFORD: Can we deal with it in a -- in this

3 way: That you"re under an order to disclose the name and whereabouts of
4 that individual by 4.00 p.m. Friday this week, unless you put in a

5 written filing seeking to persuade us to a different course of action?

6 MS. SAMSON: Thank you, your Honour. That appears satisfactory

7 to the Prosecution with the caveat that there is more than one author,

8 and we will make every attempt to get the information on the individual®s
9 whereabouts by Friday. There may be a chance that that will have to be
10 addressed slightly later, but we"ll certainly keep you apprised of that.
11 PRESIDING JUDGE FULFORD: Right. So we"ll say the names of those
12 individuals by Friday of this week, 4.00 p.m.

13 MS. SAMSON: Yes, your Honour.

14 PRESIDING JUDGE FULFORD: Their whereabouts if possible, if

15 known. If their whereabouts isn"t disclosed by 4.00 p.m. on Friday of

16 this week, we will want a suggestion, please, from the Prosecution as to
17 a date by which that material can be provided.

18 Now, that covers three of the documents. |Is that right,

19 Ms. Samson?
20 MS. SAMSON: Yes. |In fact it covers all five in the sense that
21 three of them are the non-governmental organisation®s books, and we will
22 be providing the authors of those notebooks. The two which we discuss as
23 logbooks, there®s the one individual who has an outstanding issue to be
24 resolved. And as the Prosecution understands it, the two logbooks may
25 also have been authored by other members of that second organisation. So
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1 we will endeavour to find the information on that -- those -- that

2 authorship as well.

3 PRESIDING JUDGE FULFORD: Grand. All to be subject to the same
4 timeline save for the one witness in relation to whom we"re considering
5 his or her security, and that should only be provided if this Chamber

6 orders the disclosure of his or her identity once we"ve reviewed the

7 security implications of that decision.

8 MS. SAMSON: Yes. Thank you, your Honour.

9 PRESIDING JUDGE FULFORD: Thank you very much, Ms. Samson.

10 To make sure there®"s no misunderstanding, after this hearing

11 could you provide our legal advisor with the name of that individual to
12 make sure that we are -- we have the right person in mind.

13 MS. SAMSON: 1 will do so.

14 PRESIDING JUDGE FULFORD: One last request, Ms. Samson. Do you
15 know iIf the Prosecution have cross-referenced the names of those who were
16 demobilised who appear in these documents as against names which appear
17 otherwise in the material held by the Prosecution as in some way

18 featuring or having some kind of involvement in the general events that
19 we"re concerned with in this trial?
20 MS. SAMSON: To date, your Honours, the Prosecution has conducted
21 an analysis of the two notebooks and has created databases of the names
22 of the individuals that appear therein. What 1 can advise is that no
23 trial witness appears in those logbooks. No Prosecution trial witness
24 appear in those logbooks. Whether or not there are other names that we
25 have come across in the course of the evidence we have compiled to date,
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1 I cannot for certain advise the Chamber whether or not that analysis has
2 been done, but our trial witnesses do not appear in those books.

3 PRESIDING JUDGE FULFORD: If it is not onerous, can | ask -- can
4 we ask the Prosecution to conduct the maximum possible and sensible

5 cross-referencing exercise as regards the names of those who feature in
6 these documents as demobilised children, because their evidential value
7 may be heightened if they are names which appear elsewhere in other

8 contexts.

9 MS. SAMSON: Yes, your Honour. We will do so.

10 PRESIDING JUDGE FULFORD: Can we put a deadline on that for

11 4.00 p.m. on the 5th of December?

12 MS. SAMSON: Yes, your Honour, that"s acceptable.

13 PRESIDING JUDGE FULFORD: Thank you very much indeed.

14 (The Trial Chamber confers)

15 PRESIDING JUDGE FULFORD: Notwithstanding the level of agreement
16 which exists between the Prosecution and the Defence as regards the

17 desirability of the names of the demobilised children being revealed

18 within these documents, because security issues in relation to them do
19 arise the Chamber is going to take time to reflect on this issue, and
20 there will be a written decision on the point delivered before the
21 Christmas break.
22 We turn next to the consequences of the Appeals Chamber®s
23 decision on our 18th of January, 2008, oral decision on disclosure.
24 To set the background to this matter, on the 21st of December,
25 2007, and this is document 1102, the Prosecution filed an application for
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1 the non-disclosure of information. On the 18th of January, 2008, the

2 Chamber decided in an oral decision that the use of child soldiers by

3 other individuals or groups was irrelevant to the charges this accused

4 faces. On that issue, we were overturned on an interlocutory appeal, and
5 the Appeals Chamber decided that the Prosecution is obliged to serve on

6 the Defence material that relates to the general use of child soldiers in
7 the Democratic Republic of the Congo for the purposes of Rule 77.

8 Mr. Withopf, can | have your assistance on approximately how many
9 witnesses come within this category? On our mathematics, we make it

10 about 56 witnesses, but it may be we"ve misunderstood the position.

11 MR. WITHOPF: Mr. President, your Honours, all issues related to
12 that agenda item will be dealt with by Ms. Solano.

13 PRESIDING JUDGE FULFORD: Yes.

14 MS. SOLANO: Mr. President, your Honours, by our calculations

15 there are currently 43 witnesses whose statements contained information
16 of a tu quoque nature which has, to date, only been disclosed in

17 excerpted form.

18 PRESIDING JUDGE FULFORD: Has the Defence received all of that

19 material thus far with redactions?

20 MS. SOLANO: They have received this material solely in excerpted
21 form, and in certain cases, the excerpts themselves may contain

22 redactions to the identity of the individuals.

23 PRESIDING JUDGE FULFORD: Absolutely. Now, following on the

24 decision of the Appeals Chamber, which departed from the approach that we
25 had taken, what are the Prosecution®s proposals as regards the service of
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1 this material?

2 MS. SOLANO: Your Honour, the Prosecution would recall that it

3 had foreshadowed at the 10 January hearing that it was prepared to make
4 an admission of fact regarding the use of child soldiers by other -- by
5 groups other than the UPC/FPLC in lturi and that that concession -- that
6 admission of fact has in fact now been made. It is contained for your

7 reference, your Honours, in Annex C to the Prosecution®s filing of

8 21 November. That is filing 1502, and the concession may be found at

9 page 7 on the last column.

10 In addition to making that admission of fact, your Honours, the
11 Prosecution has continued to disclose materials containing tu quoque

12 information, and the materials that have over 150 materials which have
13 been disclosed include the statements of seven witnesses who will appear
14 at trial. These are Prosecution witnesses, some of whom -- all of whom
15 are either former child soldiers in groups other than the UPC/FPLC

16 themselves or who have direct knowledge of the use -- the recruitment and
17 use of child soldiers by those other groups. And the Prosecution has in
18 addition within those 150 items containing tu quoque information

19 disclosed to the Defence other evidence which, in the Prosecution®s

20 submissions, should allow the Defence to investigate the circumstances in
21 which the crimes allegedly committed by the accused were -- were

22 committed.

23 In —- in light, your Honour, of the admission of fact of the

24 continued disclosure and of the -- of the fact that, if deemed necessary
25 by the Chamber, the Prosecution could made further, more detailed
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1 admissions of facts regarding the recruitment and use of child soldiers
2 by groups other than the UPC/FPLC in lturi, the Prosecution would submit,
3 your Honours, that the disclosure of the full statements of these 43

4 witnesses and the disclosure of their identities should not be required.
5 PRESIDING JUDGE FULFORD: So, Ms. Solano, the Prosecution are

6 prepared to contemplate making further and more detailed admissions in

7 this area.

8 MS. SOLANO: |If that is deemed appropriate by the Chamber, your
9 Honour, we would consider it. Your Honour --

10 PRESIDING JUDGE FULFORD: Thank you. You were going to say

11 something else, Ms. Solano?

12 MS. SOLANO: Yes, with your leave, your Honour.

13 PRESIDING JUDGE FULFORD: Yes.

14 MS. SOLANO: I would just draw the attention of your Honours to
15 the fact that the concession made by the Prosecution in its 21 November
16 filing is already of a rather broad nature. It does not contain any

17 temporal or geographic limits or limitations as to the groups with

18 respect to which the Prosecution has admitted the fact, but if the

19 despite that the Chamber should deem it necessary for the Prosecution to
20 make further admissions, we would certainly be prepared to consider that.
21 PRESIDING JUDGE FULFORD: Ms. Solano, 1™m going to ask you to

22 approach it in this way, please: You have served on the Defence some 150
23 items of other evidence which covers this area. Could you please put

24 those materials together in one filing so that we have in one place all
25 of the material which the Prosecution submits goes to, as it were,

Case No. ICC-01/04-01/06 Tuesday, 25 November 2008



|CC-01/04-01/06-T-99-ENG ET WT 25-11-2008 31/44 NB T

Status Conference (Open Session) Page 31

1 replacing the evidence which is -- which has not been disclosed? Can

2 that please happen by 4.00 p.m. on the 5th of December.

3 Can you, in addition, reflect on the particular material that the
4 Defence may not be able properly to investigate because of the redactions
5 to the 43 witnesses and to give consideration to making specific

6 additional admissions which covers that area where there are potential

7 limitations on Defence investigation because material has been withheld
8 from them and to file, where appropriate, additional admissions again by
9 4_.00 p.m. on Friday of next week.

10 MS. SOLANO: Your Honour, can I have your indulgence for one

11 moment while 1 consult?

12 PRESIDING JUDGE FULFORD: You most certainly can.

13 (Prosecution counsel confer)

14 MS. SOLANO: Your Honour, that"s perfectly acceptable for the

15 Prosecution. Thank you.

16 PRESIDING JUDGE FULFORD: Thank you very much. Thank you.

17 Maitre Mabille, any submissions on this issue?

18 MS. MABILLE (interpretation): Marc Desalliers shall take the

19 floor, your Honour.
20 MR. DESALLIERS (interpretation): Your Honour, first of all, the
21 Defence thinks that perhaps this issue is not being dealt with from the
22 right perspective. The Prosecutor has from the outset presented this
23 information as being tu quoque evidence, but it is not in this way that
24 the Defence sees this evidence, and that is not the reason why the
25 Defence has requested disclosure of the evidence.

Case No. ICC-01/04-01/06 Tuesday, 25 November 2008



|CC-01/04-01/06-T-99-ENG ET WT 25-11-2008 32/44 NB T

Status Conference (Open Session) Page 32

1 As the Appeals Chamber has said, evidence regarding the general

2 use of child soldiers in the DRC are -- or is material to the preparation
3 of the defence to allow the Defence to understand the charges. An

4 admission may be made in relation to a point at dispute if the Defence

5 were to claim tu quoque and the Prosecution were to make an admission

6 then that would be one matter, but how does the admission made by the

7 Office of the Prosecutor, in the broadest of terms, assist the Defence in
8 understanding the general context in the DRC? So our first point is that
9 a tu quoque defence is not the perspective to be adopted but, rather, the
10 issue is providing to the Defence all material which is necessary to it
11 to have a global understanding of the child soldier issue in the DRC.

12 Secondly, your Honour, a matter has been referred to several

13 times now in several connections. The Defence needs to have the full

14 statements made by withesses. It cannot operate on the basis of

15 summaries, on the basis of redacted statements, or with illusions to

16 analogous evidence, because it does not enable it to verify the utility
17 or the credibility of the evidence.

18 All material must be made available to the Defence which assists
19 it In preparing its defence. The case law is clear on what is necessary
20 to assist the Defence to prepare. Providing summaries and analogous

21 evidence is unsatisfactory. Therefore, your Honour, the Defence needs to
22 have available to it the full versions of witness statements.

23 In addition, for a number of months the Defence has been saying
24 that it has difficulty understanding why security issues are referred to
25 as a reason for not disclosing exculpatory material. These submissions
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1 are connected today to what the Prosecutor has said about the four

2 annexes. If persons are not called as witnesses, how can one seriously
3 claim that disclosure of their names to the Defence could contain a risk
4 given that here we are not basing ourselves solely on the case but the

5 wider context in which the charges have been brought? There is no reason
6 why the Defence need claim security risks not to disclose this

7 information, and we would reiterate our requirement that it be disclosed
8 fully.

9 PRESIDING JUDGE FULFORD: Do you wish to come back on that,

10 Ms. Solano?

11 MS. SOLANO: Yes, your Honour. Two remarks in response to my

12 colleague -- my colleague”s submissions. The Prosecution would submit
13 first, your Honours, that in addition to the significant number of

14 materials containing information of a tu quoque nature, it has also

15 disclosed a very significant volume of other materials, including

16 materials that pertain to the alleged voluntary nature of children who
17 joined -- allegedly joined the UPC/FPLC and so that it"s not solely the
18 materials that have been identified as containing information of a tu

19 quoque nature, which would and can assist the Defence in understanding
20 and investigating the circumstances in which the children were allegedly
21 recruited by the various armed groups.

22 And second, your Honour, we have noted that the parties will have
23 an opportunity to provide views on the areas which could be covered by
24 the expert on background and context to be called by the Court,

25 Mr. Garreton, and in that context perhaps the Chamber would consider
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1 allowing the issue of the recruitment and use of child soldiers by all

2 groups in lturi to be addressed by that expert.

3 Additionally, your Honour, we have proposed to disclose to

4 Defence the names of hundreds of children who are listed in the logbooks
5 that my colleague Ms. Samson had been reporting to your Honours earlier
6 on today, and that information, too, will be information of a tu quoque
7 nature insofar as the Defence will have names, ages, and an indication of
8 time and an indication of the groups to which these children were

9 allegedly recruited.

10 PRESIDING JUDGE FULFORD: Can we break it down to an extent,

11 Ms. Solano? First of all, particularly bearing in mind what

12 Mr. Desalliers has said, very careful attention needs to be given not

13 only to the general admission that has already been made but also to the
14 more detailed and precise admissions which 1 referred to a little earlier
15 on. You will need to look at the particularity of what has been said by
16 these 43 witnesses as well as the general picture. That"s point one.

17 Point two, we would wish the Prosecution to look carefully at

18 whether it is necessary to deal with this by way of summaries together
19 with extracts which have in most cases had redactions included, rather
20 than providing the full statement with redactions applied where

21 identities would be revealed. The point has been made by Mr. Desalliers
22 that it is of more value to have either everything or as close to

23 everything as possible so as to enable the Defence to investigate and

24 reflect on the material that®"s been served. So can consideration,

25 please, be given to that as well by 4.00 p.m. on the 5th of December.
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1 Finally, the security issues in relation to each of these 43

2 needs to be addressed individually, albeit it can be done briefly,

3 Ms. Solano. We"re not going to do -- we"re not going to proceed on some
4 kind of generic basis, and you will need, please, to give us up-to-date
5 information insofar as it"s in your possession as regards these 43.

6 For instance, it is possible that one or more of them may be

7 protected as a result of being involved in another trial or being

8 involved in the DRC situation, and if they are protected in that context,
9 then that may affect the balance as regards whether or not it is

10 appropriate or inappropriate to disclose their identities. Because

11 they -- if they are protected otherwise, Ms. Solano, the presumption

12 should be, a defeasible presumption, but the presumption should be that
13 the material should be disclosed.

14 So there"s quite a lot of work to be done by Friday of next week
15 on this material.

16 MS. SOLANO: Your Honour, if I may. All of the points are well
17 taken. We will address them in the filing by the deadline you"ve

18 requested and | can already advance that the Prosecution will be in a

19 position to disclose the fully unredacted statements of five witnesses
20 who provide information of a tu quoque nature who are indeed under
21 protection.
22 PRESIDING JUDGE FULFORD: Well, I think we would say that that is
23 the correct approach to be taking, Ms. Solano. Thank you very much.
24 MS. SOLANO: Your Honour?
25 PRESIDING JUDGE FULFORD: Anything else on this?
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1 MS. SOLANO: Yes. With your indulgence, Ms. Samson is going to

2 bring to your attention an issue relating to the information provided by
3 other witnesses who have provided the Prosecution with information that
4 falls within the scope of Rule 77 beyond the issue of tu quoque which

5 have only been disclosed to the Defence in excerpted form to date.

6 PRESIDING JUDGE FULFORD: Yes, Ms. Samson.

7 MS. SAMSON: Thank you, your Honour. In fact there are two —-

8 two areas that I would like to address right now. And the first is just
9 to add one element to the piece on the issue of the tu quoque excerpt

10 disclosure, and it is that by the Prosecution®s count of the 43

11 statements that contain tu quoque information, five of them contain

12 information that has been disclosed in excerpted form of a Rule 77 nature
13 Just so that you have the full picture, it"s -- in five cases it"s not

14 simply a tu quoque excerpt disclosure and you could be mindful of that.
15 And then In -- in connection with that bit of information, we

16 count another dozen witnesses who provide exclusively Rule 77

17 information. They are not trial witnesses, and hence the excerpt of that
18 Rule 77 information has been disclosed in excerpted form. But for one or
19 two disclosures that happened in 2008, these excerpts have been provided
20 to your Honours in the December 21 filing, but were not specifically
21 addressed to the Prosecution by the Chamber, possibly intentionally on
22 the part of the Chamber, but we raise it as a point perhaps for further
23 consideration, perhaps already considered. Certainly we have effected a
24 full disclosure of statements from the excerpts that had exonerating
25 information in and the tu quoque issue has been dealt with now, and it
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1 jJjust left open the issue of those other dozen statements.

2 PRESIDING JUDGE FULFORD: Can we deal with this altogether,

3 Ms. Samson?

4 MS. SAMSON: Yes.

5 PRESIDING JUDGE FULFORD: Can you take exactly the same approach
6 to those 12 as the other 43, please, and once your final proposals have
7 been reached by Friday of next week, could you please make a separate

8 filing to the Chamber in which we are provided with the material in

9 unredacted form in one annex and the material in its proposed final

10 redacted form in another annex, and finally, in a third annex with any
11 detailed admissions which the Prosecution propose to make as regards that
12 material that"s been redacted with an explanation as to which areas from
13 the witness statements those admissions relate to.

14 MS. SAMSON: Yes, your Honour, we can comply with that.

15 PRESIDING JUDGE FULFORD: Thank you very much indeed.

16 (The Trial Chamber confers)

17 PRESIDING JUDGE FULFORD: On the 2nd of June of 2008, this is

18 filing 1366, the Defence applied for the case to be discontinued. That
19 was, of course, before the stay was imposed on these proceedings.

20 The approach that we"ve taken is that all arguments of that kind
21 which pre-dated the stay have been overtaken by that event, and we just
22 wanted to be clear and understood that if any of those arguments are in
23 fact still outstanding, they must be reflected in fresh Filings which

24 reflect the current up-to-date position.

25 A little bit later this morning there will be an ex parte hearing
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1 in which the Registry, and we hope Mr. Dubuisson will be able to bring us
2 up-to-date in relation to the Registry®s trip to the Democratic Republic
3 of the Congo when the Registry investigated certain security issues in

4 relation to witnesses who potentially provide exonerating material, and

5 that is -- that relates to filing 1382 of the Registry.

6 In terms of substantive issues, we wish to turn next, and we"re

7 nearly at the end of the agenda, to Article 76 of the Statute and the

8 issue of evidence to be given during the course of the trial that may

9 have an impact on evidence that goes to the issue of sentencing should

10 the accused be convicted on any charge.

11 The Prosecution have urged us to create the possibility of some
12 evidence that relates to sentencing being given during the trial

13 particularly when that course will avoid a witness or witnesses having to
14 attend to give evidence twice.

15 Having made that general submission, the Prosecution have

16 recognised that with particularly prejudicial or complex evidence this

17 course may be inappropriate. And in relation for the development of that
18 submission, see filing 1256 by the Prosecution on the 2nd of April, 2008.
19 Mr. Withopf addressed us orally on this issue on the 28th of May
20 of 2008, see document T88, on the discrete issue of Rule 145 and the
21 particular harm which may be caused to victims who were allegedly
22 particularly defenseless, and in that regard he referred to us to Rule
23 145(2)(b)(iii). He used this as an example of where it would be
24 appropriate for this issue which relates to sentence to be given during
25 the witness"s trial evidence.
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1 Maitre Mabille in her written submissions set out the accused®s

2 position that it is always necessary to hold an additional distinct

3 hearing to allow the parties to advance their case on sentencing issues,
4 addressing any new issues at that stage that may have arisen during the

5 trial or immediately thereafter.

6 For the victims currently participating, Mr. Walleyn submits that
7 if there is a separate hearing, the victims should be allowed to

8 participate in that process. And Ms. Bapita submitted that the Chamber

9 is obliged to hold a separate hearing for the purposes of sentencing an
10 accused.

11 In our view, flexibility and fairness are the guiding principles
12 in this regard. We will consider each and every application as to when
13 evidence that relates to sentence should be given on its own merits if it
14 is suggested that it should be introduced during the trial rather than

15 during a separate sentencing hearing, and we will investigate case by

16 case the circumstances of each particular witness. We will bear in mind
17 the suggestion that we should try to avoid the unnecessary duplication of
18 evidence or repeat visits to The Hague from individuals who ordinarily

19 live in the Democratic Republic of the Congo whilst ensuring that the

20 interests of the accused and his right to a fair trial are not

21 undermined.

22 There will, in any event, be a separate sentencing hearing if the
23 accused is convicted on one or more charges, and accordingly, this issue
24 only arises if it is proposed that evidence that would ordinarily be

25 advanced at that separate sentencing stage should be given instead during
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1 the trial.

2 Therefore, if this issue does arise at any stage during the trial
3 process, we are to be alerted about it in advance so that we can make a
4 separate and discrete decision on it before the evidence is reached.

5 Now, Mr. Walleyn, can we greet you. Thank you for your message
6 explaining that you were going to be late, and we now turn to some issues
7 which 1 have left because they particularly relate to you.

8 The first concerns applicant 0078/06. In brief, Mr. Walleyn

9 filed an application to withdraw from representing that applicant on the
10 13th of June, 2008. See document 1379. Pursuant to the direction which
11 we gave at the last status conference, Mr. Walleyn explained the current
12 situation as regards the representation of that applicant in an e-mail

13 dated the 20th of November, 2008. It is unnecessary for us to explore in
14 open court the particular individual circumstances that were set out in
15 that e-mail. Suffice it to say that in our judgement it is wholly

16 appropriate for Mr. Walleyn to cease representing this particular

17 applicant, and as a result, his request to withdraw was granted by e-mail
18 on the 21st of November; and we took that exceptional course of making a
19 decision and communicating it by e-mail due to the impending expiry of
20 the deadline for the legal representatives to file responses to the
21 parties” observations, that date being the 28th of November of 2008.
22 The Registry has been requested to appoint the OPCV as the legal
23 representative of this victim up until the time when a decision is taken
24 globally on the outstanding applications by victims to participate.
25 The second matter that concerns Mr. Walleyn relates to applicant
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1 002/06.

2 Mr. Walleyn, some months ago you indicated that this applicant is
3 prepared for his identity to be revealed forthwith to the accused. Is

4 that still the position?

5 THE INTERPRETER: Microphone.

6 MR. WALLEYN (interpretation): |1 don"t have any information,

7 President, according to which there is any change in the client"s

8 position concerning that, so it"s still the case.

9 PRESIDING JUDGE FULFORD: Given that this applicant is

10 represented by counsel and has given instructions to Mr. Walleyn that he
11 is prepared for his identity now to be revealed to the accused, and given
12 that Mr. Walleyn is of the view that those instructions to him are still
13 current, we approve this proposed disclosure which should be effected by
14 4_.00 p.m. tomorrow, that is the 26th of November, 2008.

15 We turn next to applicant 0078/06. All we need say in relation
16 to this matter is that we agree that the Office for Public Counsel for
17 Victims should be appointed as this applicant®s representative until a
18 decision is made on her status and legal representation. There was

19 communication with the Chamber on this issue by e-mail which has centred
20 on the withdrawal of instructions from counsel previously instructed,

21 namely Mr. Walleyn and Mr. Mulenda, and in those circumstances, it seems
22 to us to be appropriate that the Office of Public Counsel for Victims

23 should take over for that short period of time.

24 That concludes all of the matters that the Chamber wish to have
25 raised at this status conference. Before | bring the proceedings to a
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1 close, are there any other matters which any of the parties or the

2 participants wish to raise, and, Mr. Walleyn, do you have a moment?

3 MR. WALLEYN (interpretation): President, I would just like to

4 say concerning the disclosure of information -- some information to

5 Legal Representatives of Victims, we are currently in a disclosure

6 procedure and we hope that it will be completed soon.

7 PRESIDING JUDGE FULFORD: |If difficulties are encountered,

8 Mr. Walleyn, can we please be the first people to hear about It?

9 MR. WALLEYN: Of course, Mr. President.

10 PRESIDING JUDGE FULFORD: Thank you very much. Anything from

11 you, Mr. Withopf?

12 MR. WITHOPF: No, Mr. President.

13 PRESIDING JUDGE FULFORD: Thank you. Maitre Mabille?

14 MS. MABILLE (interpretation): |I"m sorry, President. 1 know you
15 were probably very clear, but 1 would like to add clarity to one point.
16 On our filing of the 2nd of June, we raised a number of problems,

17 especially the termination of the proceedings or suspension of

18 proceedings, but we would like to know whether or not the Chamber would
19 like us to re-update our requests, if I may express myself in that way,
20 for it to know whether or not it has to take decisions. 1Is that what you
21 meant earlier on?
22 PRESIDING JUDGE FULFORD: Maitre Mabille, we"re not inviting the
23 Defence or indeed anyone else to necessarily resurrect issues which
24 pre-date the imposition of the stay in June of this year, and in
25 particular we have in mind the submissions of a general nature that were
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1 advanced on behalf of the accused in relation to whether or not there

2 should be a trial at all of him.

3 What 1 was seeking to do was to indicate that our view is that
4 once the stay was imposed that event overtook and subsumed all of the

5 then outstanding applications for the trial process to be halted.

6 Now the stay has been lifted, if it is your view that any of

7 those matters are in fact still outstanding and should be addressed by

8 the Chamber, we simply ask you to identify which -- which matters you

9 still rely on, and we don"t require any great work to go into this but
10 simply to bring them up-to-date in a fresh filing. | stress we don"t

11 wish to put you to any great work on this, but it is simply so that we
12 can have identified for our benefit those issues which, in fact, are

13 still in existence notwithstanding the imposition of the stay in June of
14 this year. | hope that"s clear.

15 Thank you all very much for your attendance. There are,

16 therefore -- there is, therefore, quite a lot of work which needs to be
17 done over the next two weeks. There will be a number of decisions handed
18 down by the Chamber before the Christmas break, and as a matter of

19 inevitability, there are going to need to be more status conferences to
20 deal with discrete issues, particularly once the applications by the
21 victims to participate have been decided. Whether further status
22 conferences fall this side or the other side of the Christmas break is
23 something that we will decide on in the near future, but you are all on
24 notice that there will undoubtedly be more status conferences before the
25 commencement of the trial. But as I say, thank you all for your
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1 attendance and for your contributions, and that brings this status
2 conference to a conclusion.
3 COURT USHER: All rise.

4 The hearing ends at 11.45 a.m.
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