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 1             International Criminal Court 

 2             Pre-Trial Chamber I 

 3             Situation in the Democratic Republic  of Congo - ICC-01/04-01/07 

 4             Confirmation of Charges Hearing - Op en Session 

 5             Wednesday, 2 July 2008 

 6             The hearing starts at 11.10 a.m. 

 7             COURT USHER:  All rise.  Please be s eated. 

 8             PRESIDING JUDGE KUENYEHIA:  This is a resumption of the session. 

 9     Can the detainees be brought in, please.  Th ank you. 

10             The Chamber asked the OPCV to repres ent the interests of the 

11     victims represented by Mr. Mulamba, and I se e that Ms. Paolina Massidda 

12     of the Office of the Public Counsel for Vict ims is here.  Can you please 

13     introduce yourself. 

14             MS. MASSIDDA:  Thank you, your Honou r.  At the request of the 

15     Chamber, the Office of Public Counsel for Vi ctims is today appearing in 

16     order to be able to represent provisionally the interest of victims 

17     represented by Mr. Mulamba until further dec ision by the Chamber.  The 

18     office is represented by myself, Paolina Mas sidda, principal counsel, and 

19     I am assisted today by Ms. Caroline Walter, assistant legal officer. 

20             With the leave of the Chamber, I'd l ike to make some observations 

21     in respect of my appearance.  Thank you, Mad am President. 

22             I would like first of all to inform the Chamber that the office 

23     is able today to appear because some members  of the office, including 

24     myself, have been able to follow the procedu re in the Katanga and 

25     Ngudjolo Chui case, so we are able at this p oint in time to provide 
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 1     certain assistance in the case to the victim s concerned. 

 2             In relation to the fact that Ms. Car oline Walter is appearing 

 3     with me today, as you know in accordance wit h the oral decision of 10 

 4     June 2008, Ms. Caroline Walter was effected to assist Ms. Carine Bapita 

 5     Buyagandu at her request.  I have to inform the Chamber at this point in 

 6     time no request for assistance, not even for  legal research and advice, 

 7     has been put forward by Ms. Carine Bapita, a nd therefore I have decided 

 8     to request Caroline Walter to assist myself provisionally until further 

 9     decision by the Chamber.  There is another m ember of the office, Mr. Ugur 

10     Sevgili, will be able to assist Ms. Carine B apita if she requests the 

11     assistance of the office during the confirma tion of the charges hearing. 

12             The second issue that I would like t o address, your Honours, is 

13     in relation to Article 15(2) of the Code of professional conduct which 

14     reads:  "When counsel is discharged from or terminates the agreement, he 

15     or she shall convey as promptly as possible to the former client or 

16     replacement counsel any communication that c ounsel receives relating to 

17     the representation." 

18             I will therefore ask the leave of th e Chamber to contact 

19     Mr. Mulamba in order to receive all the info rmation needed for myself to 

20     represent his clients until the issue is sol ved by order of the Chamber. 

21             And finally, your Honours, in relati on to the access to 

22     documents, Mr. Mulamba is representing none anonymous victims who in 

23     accordance with the decisions on modalities of participation delivered by 

24     the Single Judge on 13 May 2008, if I'm not mistaken, have extensive 

25     rights during this confirmation of the charg es hearing.  I therefore 
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 1     would like to request the Chamber to order t he Registry and the 

 2     Prosecution if necessary to provide myself w ith all the confidential 

 3     documents in the case record in order to be able to provide my 

 4     assistance.  And I would also like the Chamb er to order the Victims 

 5     Participation and Reparations Sections to tr ansmit the application forms 

 6     of the victims concerned to the office by to day, if possible. 

 7             Thank you very much, your Honours. 

 8             PRESIDING JUDGE KUENYEHIA:  Thank yo u very much, Ms. Massidda.  I 

 9     think that the Chamber will grant your reque sts to have -- to be able to 

10     contact Mr. Mulamba, to be able to have acce ss to the confidential 

11     documents on a provisional basis and to be a ble to have access to the -- 

12     from the victims reparations -- Participatio n and Reparations Section of 

13     the necessary forms, again on a provisional basis. 

14             MS. MASSIDDA:  Thank you very much. 

15             PRESIDING JUDGE KUENYEHIA:  Now, we move on to the business of 

16     the day, which is the representation of the procedural issues, and I will 

17     now turn to the Prosecution.  Obviously we h ave used up a lot of time. 

18     We will see how things go, and then I just s chedule accordingly. 

19             So may I now call upon the Prosecuti on, followed by the Legal 

20     Representatives of Non-Anonymous Victims, an d then the Defence for 

21     Mr. Mathieu Ngudjolo, and then the Defence f or Mr. Katanga.  Thank you. 

22             MR. MacDONALD:  Madam President, I u nderstand it's -- this is 

23     Defence motion of Mr. Katanga that was filed  through a filing last week. 

24     Now, I don't know if I think it would be rel evant at this stage before 

25     the Prosecution starts to have the Defence p osition if they have any 
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 1     additional arguments apart from those writte n in their submission. 

 2             PRESIDING JUDGE KUENYEHIA:  Mr. Hoop er, do you wish to respond? 

 3             MR. HOOPER:  Well, I think everyone' s obviously seen the relevant 

 4     document, which is the Defence submissions s erved as a confidential 

 5     document relating to issues on fact and law provided under section -- 

 6     Rule 121 subsection (9) served on the 24th o f June.  It's a model of 

 7     clarity and succinctness and perhaps doesn't  require me to review it 

 8     perhaps in detail further, but I'm willing t o showcase, as it were, if 

 9     it's thought necessary the essential points,  but I think they're made 

10     clearly within the -- within the document it self, and at this stage, as I 

11     understand it, judging by the form of the ag enda it was the Chamber's 

12     idea that people use that really as a starti ng point perhaps for their 

13     reflections, and as we come at the end of th at batting order we assume 

14     that if there were any matters that we wante d further to respond to or 

15     mention that we would do so. 

16             Now, the only matter that I think it  might be helpful if I raise 

17     at this point -- or two matters, really.  Th e first relates to item (e) 

18     in that document, and that concerns the summ aries of anonymous witnesses, 

19     numbers 243 and 267, which it concerned a la te disclosure.  And there 

20     it's also raised or has been raised by you, Madam President, as a matter 

21     to be discussed this morning, generally.  I can indicate now that we take 

22     the view that the decision 643, which was th e decision on the 

23     notification to the Defences of the confiden tial redacted version of the 

24     decision of the 3rd of April, 2008, is suffi cient remedy to any prejudice 

25     that we have been or may have been occasione d, and so we do not ask for 
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 1     that evidence to be declared inadmissible.  So that subject should no 

 2     longer concern our discussions this morning.  

 3             We were also given an opportunity th is morning to address the 

 4     late service of the CD-ROM under the Rule 77  material, and again for our 

 5     part we raise no -- or submit that there is no remaining prejudice. 

 6             So the matters that remain are, firs t of all, item (a).  This is 

 7     the proces-verbal document of the 20th of Ja nuary, 2006.  By that time 

 8     Mr. Katanga had been in the custody of the D RC authorities for almost a 

 9     year, almost exactly a year, and that proces -verbal was a proces-verbal 

10     taken before the military court.  Our essent ial submission in respect of 

11     that is that there is no evidence that he wa s represented by counsel. 

12     That would be, we submit, in breach of DRC l aw, as there is a specific 

13     provision for representation within their sy stem, their constitution in 

14     fact. 

15             We also say that Mr. Katanga was not  informed of charges or the 

16     reason for his detention, even though he'd b een in custody then for a 

17     year.  And again -- that again appears on th e face of the document in a 

18     closing comment by Mr. Katanga.  And we say that the right to counsel is 

19     essentially a significant right, and of part icular assistance perhaps 

20     is -- or certain words or reference made by His Honour Judge Mose the 

21     Bagosora case on the 14th of October, 2004, a decision that's referred 

22     to, and its reference is given in the -- in the submissions where he says 

23     this, and we submit these are useful, useful  words to bear in mind when 

24     considering this area.  He said:  "Not all l egal systems --" we're 

25     talking here of representation by counsel, a nd I quote:  "Not all legal 
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 1     systems confer this right on a detainee, but  it is deeply and eloquently 

 2     ascribed in the annals of many national and international legal systems. 

 3     Along with a right to silence this route is -- this right is rooted in 

 4     the concern that an individual, when detaine d by officials for 

 5     interrogation is often fearful, ignorant, an d vulnerable.  That fear and 

 6     ignorance can lead to false confessions by t he innocent, and that 

 7     vulnerability can lead to abuse of the innoc ent and guilty alike, 

 8     particularly when a suspect is held incommun icado and in isolation." 

 9             I feel that it's probably unnecessar y for me to review the 

10     matters that are referred to, the reference,  for example, to Article 55, 

11     which will be well known to you, and referen ce there to some 

12     jurisprudence, in particular the ICTY case o f Delalic dealing there with 

13     very similar provisions to the ICC Statute a nd -- where the interview was 

14     excluded.  And our reliance indeed on paragr aphs within that decision as 

15     I say were very similar provisions to those that concern you in this case 

16     and with our Statute and Rules found in Dela lic, at paragraphs 42 to 43, 

17     and where basically they say:  "It seems to us extremely difficult for a 

18     statement taken in violation of Rule 42," wh ich is akin to our Article 

19     55, "to fall within Rule 95," which is our - - or your power to exclude 

20     Rule, "which protects the integrity of the p roceedings by the 

21     non-admissibility of evidence obtained by me thods which cast substantial 

22     doubts on its reliability." 

23             And I think there's also reference t o the Kabaligi decision. 

24     Indeed I've quoted from President Mose's com ments in respect of that, and 

25     we emphasise that the burden of proof in thi s respect is on the 
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 1     Prosecution to prove beyond a reasonable dou bt if they are certain that 

 2     there was any waiver, that that waiver to di spense with counsel was 

 3     voluntary. 

 4             Now, that's the first matter that's raised.  The second matter, 

 5     part of which covers some of the same territ ory in terms of the 

 6     principles that we say may have been breache d, they're in a slightly 

 7     different way, relates to the item (b), the interview of Witness 258, 

 8     previously Witness 12. 

 9             Now, this has already been the subje ct of submissions and your 

10     decision 412 of the 18th of April, 2008, as to admissibility of this core 

11     witness, and essentially we accept that the Chamber has been moved to 

12     decide that it is admissible essentially on the basis that there's no 

13     precedent re:  the position of dead witnesse s and that the position is 

14     unclear and therefore it was this Chamber's view that it would be a 

15     matter for the Trial Chamber to make a final  determination in respect of 

16     admissibility. 

17             So in respect of item (b), the inter view of Witness 258, we 

18     accept that there's a finding that the state ment is admissible for the 

19     purposes of this confirmation hearing, but w e put our arguments there in 

20     the alternative, and indeed all our argument s and all these points are 

21     placed also in the alternative, that because  of the circumstances of the 

22     interview and the circumstances of that part icular witness who is 

23     deceased, that the Chamber should put no or little weight on the 

24     statement as material to be considered in th e confirmation hearing. 

25             Again I'm not going to review the ma tters that are in fact in my 
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 1     submission clearly set out in the original m otion.  The essential points 

 2     are that there is a discussion with him as t o his right to counsel.  He 

 3     was told that he was a suspect of crimes wit hin the jurisdiction of this 

 4     court.  It was emphasised that he was going to be interviewed as a 

 5     witness, and we say looking at the content o f that discussion, it is 

 6     plain that this reassured him.  It was quite  a long discussion. 

 7             The reasons why we say this particul ar document or its contents 

 8     should be given little or no weight are that , first of all, he was not, 

 9     in our submission, provided with sufficient information to give informed 

10     consent to waive his right to be represented  in the course of that 

11     interview.  He was not, for example, told in  plain terms that the 

12     statement could in fact be used against him,  and so it was not a 

13     voluntary waiver.  Delalic and Kabaligi agai n are referred to.  As I say, 

14     similar territory to the matters we raise in  our item (a). 

15             In his case, though, there's another  factor, and that is that he 

16     is plainly potentially a co-perpetrator.  It  was indicated to him that 

17     that was or may be the case, and indeed it w ould seem that he may be.  He 

18     was told in the course of these discussions that this court only was 

19     concerned with those most responsible for th ese high crimes, and we see 

20     how the name Lubanga is trailed, as it were,  in front of him to perhaps 

21     emphasise that distinction.  All this, we sa y, combining to reassure him. 

22     And the problem with the co-perpetrator is " the high incentive to shift 

23     blame away to others," in the Kabaligi case.  

24             There's a review, a brief review the re of cases before the ICTY 

25     and the ICTR where statements by co-perpetra tors have been held not 
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 1     admissible, and in particular as they are no t available for 

 2     cross-examination and are unreliable because  of their source and the 

 3     motives the person may have to shift blame a way to minimise his position 

 4     at the expense of others.  And there's also some national jurisprudence 

 5     referred to. 

 6             Plainly, the Defence cannot challeng e him or investigate his 

 7     motives for speaking out and consenting to b e interviewed without 

 8     counsel.  The Court will never have the oppo rtunity to assess this dead 

 9     witness by demeanour.  The Defence will neve r have the opportunity to 

10     challenge him, and there is in, we submit, i n his case no reasonable 

11     prospect that that evidence will be admitted  in trial.  And we say rather 

12     than admit it in and to leave it for the Tri al Chamber to decide whether 

13     then to exclude it, we say it is better, hea lthier, if you like, to 

14     exclude it now.  And if the Prosecution seek  to want to put it back in -- 

15     or to get it in, I should say, as evidence l ater, they can make their 

16     representations to the Trial Chamber. 

17             The third matter is item (c), the vi deo, which is almost two 

18     hours long.  We seek to exclude it on the ba sis, one, there's no 

19     provenance given for this video.  There is n o indication by whom it was 

20     made and who the parties are who participate  in it or are seen in it. 

21     There's no history to it.  There's no indica tion or undertaking that it's 

22     not been interfered with or that others have n't had the opportunity to 

23     interfere with it.  There's no date.  But in  terms of presentation to 

24     this Court, we say that it falls far short o f what would be expected of a 

25     document, core evidence document, which effe ctively it is, being placed 

ICC-01/04-01/07-T-41-ENG CT WT 02-07-2008  9/54  SZ PT



Confirmation of Charges Hearing – Open Session Page  10 
Procedural Matters 

ICC-01/04-01/07  Wednesday, 2 July 2008 

 1     before the Court.  There's no transcript of it.  The Prosecution have 

 2     sought in fact to put in or seek to put in a  transcript of one small part 

 3     of it only, which is just less than 40 secon ds.  The video as a whole is 

 4     not transcribed.  We have no record of it.  It's unfair, we say, to put 

 5     part of it in.  It may be out of context.  M ost of the video or much of 

 6     the video is in language I do not recognise or know.  And we refer in our 

 7     motion to the rules where documents are to b e translated.  It's directly 

 8     analogous to a document, and we will say quo te a little bit at length, 

 9     but relevantly, from the Lubanga case, and I  don't recite all that again 

10     this morning. 

11             There is, in short, we say no justif ication for the Prosecution 

12     to put this kind of document in in this way after they've had months and 

13     months and months to prepare and put things in proper order. 

14             Item (d) is a manuscript of Witness 167, and -- the Court can see 

15     from afar what it's perhaps seen from time t o time in electronic format. 

16     It's an extraordinary document, in our submi ssion, to be presented in 

17     that format before a Court as core evidence,  and we do raise the same 

18     criticisms or similar criticisms as -- as wi th the last item. 

19             It's 420 handwritten pages in 37 man uscripts.  We object to its 

20     admissibility, alternatively weight.  It is what in English we would 

21     describe as a dog's dinner.  I don't know ho w we would translate that 

22     into French, but it is a mess.  It's not in,  we submit, an acceptable 

23     format to present to a Judge or even to pres ent to those who defend. 

24             We're uncertain of its relevance.  I t's not apparent.  It's 

25     quoted extensively throughout the Prosecutio n charging document.  It 
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 1     seems to contain an immense amount of hearsa y.  Various other criticisms 

 2     of it are set out in several pages in the mo tion and I don't repeat it. 

 3     And to cap all that, the witness is dead.  H e's never made a statement. 

 4     We're never going to be able to assess his c redibility or cross-examine 

 5     him on whatever it is he says in his manuscr ipt.  There is again, in his 

 6     case, we submit, no reasonable prospect of t his evidence being admissible 

 7     at trial and for that reason and for the nat ure with which it's been 

 8     attempted to present it to this Court, we sa y it should not be let in at 

 9     this stage. 

10             The next item is the statement of Wi tnesses 132 and 287.  Both 

11     relate to sexual offences, if I can put it l ike that. 

12             On the 21st of April, your decision 423 in respect of preventive 

13     relocation fairly and appropriately criticis ed the Prosecution actions in 

14     taking onto itself relocation, even though t hat this was contrary to the 

15     Registry's own decision, and for that reason , as we understand it, the 

16     witness statements were excluded.  They have  since been admitted by a 

17     further decision on the 28th of May. 

18             By another decision, decision 601, w e accept that further 

19     discussion in respect of this matter has bee n -- that is, on our seeking 

20     leave to appeal the earlier decision to read mit, that further discussion 

21     has been deferred and is now to be considere d post-confirmation, and we 

22     accept that position.  But there's still, we  submit, an issue here of if 

23     not admissibility, certainly alternatively o f weight, but we accept that 

24     it may be that the Court -- the Chamber woul d wish to determine this at 

25     the end of the process, and we're entirely i n your hands in that respect. 
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 1             I can only refer again in this case to our corrigendum, document 

 2     591, and our request for leave to appeal, do cument 545, in respect of 

 3     fuller arguments which I don't enter into th is morning, but basically 

 4     what we're saying here is that by the Prosec ution intervening in this 

 5     inappropriate way they are doing no less tha n offering potentially huge 

 6     incentive to a witness, a huge carrot to a w itness, a witness who may be 

 7     vulnerable, and it leaves too much, really, at the discretion of the 

 8     Prosecution, and it's appropriate in those c ircumstances that the matter 

 9     should be and continue to be excluded. 

10             Now, the final matter and one that d oesn't appear on that list 

11     and which I raise now for the first time con cerns modes of liability.  We 

12     have read the decision on the three motions in respect of the 

13     Prosecution's amended charging document, the  decision of the 25th -- 

14             MR. MacDONALD:  I'll make an objecti on at this stage, your 

15     Honour, because my learned friend had until the 24th to file such 

16     questions, and he is submitting all of a sud den a new question which he's 

17     raising for the first time without raising i t according to the deadlines. 

18             MR. HOOPER:  Well, I accept the para meters, but if I continue, 

19     perhaps you, the Judges, and my friend will hear what it is we're raising 

20     now, and I'm entirely then in your hands as to whether we take it further 

21     or not, but we notice that in that decision,  at paragraph 15, it reads -- 

22     it reads:  "The Single Judge is seriously co ncerned..."  It's that 

23     paragraph.  And we noticed, inevitably, the judicial frown that we find 

24     in that paragraph, and we've discussed it fu rther and even recently, 

25     which is why I'm raising it now, because bas ically what was being said in 
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 1     our original document was that we were dispu ting the mode of liability, 

 2     arguing it was improper, that is, reliance o n Article 25(a), commission 

 3     in terms of the -- in line, we acknowledge, with the Lubanga confirmation 

 4     decision, while we were in fact arguing that  in such circumstances it 

 5     would have been more appropriate to bring th ose allegations under 

 6     25(3)(f) or (d). 

 7             Well, we've reflected on that, and w e agree with the 

 8     Single Judge, if we've interpreted that para graph 15 correctly, that it 

 9     should be raised -- or it would be appropria te for the matters to be 

10     raised in these proceedings.  It's a complex  subject, as we all know, and 

11     as any reading of the Lubanga decision will confirm.  We can make further 

12     written submissions.  We have an opportunity  to do that in any event 

13     later this month, by the 28th -- or by the 2 8th, but we thought it would 

14     be fairer to all the parties, if it is appro priate for us in fact to make 

15     more than a swipe at the appropriateness of charging in that manner, and 

16     we take the Single Judge's view on reflectio n as correct, we feel in 

17     those circumstances that we are willing to o ffer to make further 

18     submissions in respect of that footnote and that reference and 

19     submissions in writing, or our views in writ ing, and that we will do that 

20     or could do that given the nature of the sub ject we were hoping by 

21     Wednesday of next week. 

22             So those are all the matters that I think we've raised or wish to 

23     raise.  Again, I haven't gone into them in t he detail that they're set 

24     out in the initial motion document, but that , for all and the public, 

25     indicates the areas of concern that we raise  in respect of particular 
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 1     items of evidence, in particular with respec t to reliance, admissibility, 

 2     or weight for use in this confirmation heari ng. 

 3             Those are my submissions, Madam Pres ident. 

 4             PRESIDING JUDGE KUENYEHIA:  Thank yo u very much, Mr. Hooper. 

 5             MR. MacDONALD:  Madam President, in order to vacate some of the 

 6     these issues raised by Mr. Katanga and the f act that he is now 

 7     withdrawing his request regarding the summar ies of Witness 267 and 243, 

 8     and also in relation to the disclosure of th e CD-ROM containing documents 

 9     regarding the UPC, I would kindly request, M adam President, that we have 

10     maybe Mr. Kilenda's views on those two matte rs, because if Mr. Kilenda 

11     has the same position as Mr. Katanga, well, then we can move forward and 

12     address the -- only the issues that should b e dealt with this morning. 

13             PRESIDING JUDGE KUENYEHIA:  Yes, tha t is correct.  I would like 

14     to ask Mr. Kilenda if he could...  Mr. Kilen da, I just wanted -- the 

15     Chamber wants your view on just the two issu es, the late disclosure of 

16     the summaries and the CD-ROM.  Thank you. 

17             MR. KILENDA (interpretation):  Thank  you, your Honour.  As you 

18     know, at the last status conference we alrea dy stipulated that we would 

19     not be making submissions for the 24th of Ju ne, but regarding these two 

20     issues, first of all the late notification o f the summary evidence, we 

21     regret that this decision was taken, but we recognise that the burden of 

22     evidence is on the Prosecutor, and therefore  we can accept evidence which 

23     has been admitted even if it is not in the i nterest of our client. 

24             As regards the CD-ROM, we do not hav e any comment at this time. 

25             PRESIDING JUDGE KUENYEHIA:  Thank yo u. 
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 1             MR. MacDONALD:  Okay.  So I -- I und erstand that since 

 2     Mr. Kilenda is willing to challenge the rece ption of these two summaries 

 3     later on that the question should be address ed today, and then we should 

 4     have a ruling, because I understand he's con testing.  And I see my 

 5     colleague's nodding, but this is the purpose  of this hearing.  This is my 

 6     understanding, and if I'm wrong, I'd like to  be corrected, 

 7     Madam President, because let's solve these i ssues now so we don't have to 

 8     debate them later.  That's the whole purpose .  Or if not, the parties can 

 9     eventually appeal depending on the confirmat ion decision or so. 

10             In any event, let me address the fir st point, the question of the 

11     proces-verbal d'audition.  In order to accel erate the proceedings and not 

12     be cut up in legal details at this stage, me aning this stage of the 

13     confirmation hearing, at this stage of the p roceedings against 

14     Mr. Katanga and Mr. Ngudjolo, the Prosecutio n will not rely on these two 

15     copies of the proces-verbal which can be fou nd at the following ERN 

16     numbers DRC-OTP-0155-0318, and the second on e can be found at 

17     DRC-OTP-1016-0150. 

18             In taking this position, the Prosecu tion does not concede that 

19     these documents are not admissible for the r easons advanced by 

20     Mr. Katanga's lawyer, Mr. Hooper, but for th e purpose of the confirmation 

21     hearing the Prosecution does not intend to r ely on these two 

22     proces-verbal. 

23             Moving now to the question of Witnes s 258.  We have to be mindful 

24     that this is a public hearing and Mr. Hooper 's filing is a confidential 

25     one.  Now, on this question my colleague Mr.  Bulmer will be addressing 
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 1     the Chamber. 

 2             MR. BULMER:  Thank you very much, Ma dam President and your 

 3     Honours. 

 4             I propose to recast the issue somewh at in a solution -- in 

 5     proposing a solution to the Chamber in how t o deal with the challenge and 

 6     I take Mr. Hooper's point quite well that he , to some extent, I guess 

 7     in -- I have to review the transcript, has c onceded the admissibility but 

 8     still wants to flag it with the Chamber. 

 9             Now, the first issue the Prosecution  takes is -- is how the 

10     Defence has cast this issue being the eviden ce of a co-perpetrator or an 

11     accomplice.  That is not the proper way, in my respectful submission to 

12     analyse this issue.  We have here the -- 

13             PRESIDING JUDGE KUENYEHIA:  May I sa y that because the document 

14     is confidential, we have to be careful in re ferring to it.  Not that 

15     you've said anything wrong, I'm just remindi ng you.  I know you are aware 

16     of it, just to keep it in mind. 

17             MR. BULMER:  I will try to do so.  T hank you very much, 

18     Madam President.  You through me for a loop there.  I thought I was just 

19     rehearsing something Mr. Hooper had said, bu t I'll keep that in mind. 

20     Thank you. 

21             To recast this is what the issue is:   You have here a 

22     circumstance, your Honours, of the interview  of a witness, and you have 

23     the engagement of -- of Article 55(2).  That  Article, as you know, 

24     provides that the person when the -- there a re grounds to believe that a 

25     person has committed a crime within the juri sdiction of court, they have 
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 1     the rights and the right to be informed of t hose four rights articulated 

 2     under (2) through (a) to (d).  So first and foremost it's informational 

 3     right and the question is in my respectful s ubmission has the Prosecution 

 4     discharged that duty and that is really only  the thing that needs to be 

 5     addressed in coming to conclusion.  Not whet her he's a co-perpetrator or 

 6     accomplice.  The Prosecution rejects those c haracterisations.  These are 

 7     rights given to this particular witness beca use the standard articulated 

 8     in 55(2), there isn't a modifier on the grou nds that are needed to 

 9     believe.  It just says there are grounds to believe that a person has 

10     committed. 

11             The Prosecution, in order to inure t o the benefit of the witness 

12     engages those provisions, for the benefit of  the witness, does not have 

13     to be characterised either as a co-perpetrat or, accomplice, just a person 

14     who has grounds to believe.  The rights are then engaged for the 

15     protection of the witness. 

16             This -- the answer to this question turns on the specific facts 

17     of the interview, and I would just point out  in decision 496, a public 

18     document of the Single Judge of this Chamber , the finding was made at 

19     page 10, and granted with the caveat followi ng thereafter, but at page 10 

20     at the decision, and this decision is the de cision on the leave to appeal 

21     the decision of the admissibility for the co nfirmation hearing of the 

22     transcripts of interview of deceased Witness  12, considering that in the 

23     view of the Single Judge the transcript of t he interview of Witness 12 

24     shows that the Prosecution informed Witness 12 prior to the initiation of 

25     the interview of his rights pursuant to Arti cle 55(2). 
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 1             In my respectful submission, there i s ample evidence on the 

 2     record of the interview to demonstrate that that in fact occurred and 

 3     that the information was provided and the ob ligation was discharged.  And 

 4     in saying so, I implicitly, and I'll explici tly take the position, that 

 5     there is no violation of section -- of Artic le 55(2) in this case. 

 6             In the remainder of my time and sinc e we're in a public hearing, 

 7     what I propose to do is just to outline on t he record the portions of 

 8     that particular interview, not reading them but giving you the citations 

 9     that are relevant to a determination of this  issue. 

10             The document -- the section of the i nterview is found at 

11     DRC-OTP-0173-0912.  The transcript is 10 pag es in length.  At page 914 - 

12     that's the ERN page number, your Honours - l ines 40 to 46 the witness is 

13     provided with a complete overview of the cou rt and the role of the Office 

14     of the Prosecutor.  That situationalises the  witness so that they can 

15     understand the nature of the situation they are in. 

16             Peppered throughout the transcript a re repeated invitations to 

17     the witness to ask questions at any time if he or she does not understand 

18     the information being relayed to him or her.  

19             914 and 917 -- I'm sorry, I have dif ficulty reading my own 

20     handwriting on one of these particular issue s, but the second one, on 

21     917, these are just outlining of the questio ns.  917, line 177 to 178. 

22             The beginning of the explanation of this person's rights that are 

23     going to be afforded to him or her are at 91 7 at line 166. 

24             Now, the outlining of the right to l egal assistance, and that 

25     includes the right to legal assistance as ou tlined in Article 55(2) and 
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 1     the right to be questioned in the presence o f that legal assistance is 

 2     outlined effusively throughout the document.   Six separate occasions it 

 3     is drawn to the attention of the witness.  P age 917, line 173 to 174, 

 4     line 918, line 195 to 203, page -- sorry, th ese are page 918, line 225 to 

 5     229; line -- page 919, lines 267 to 274; lin e -- page 920, lines 286 to 

 6     288; and page 920, lines 9 -- 294 and 304.  I have misstated obviously as 

 7     I look at the transcript reversing some page s for line numbers.  If I'm 

 8     referring to something in the 900s it's, jus t to be clear for the record, 

 9     line 918 I indicated in the past, it's page 918, lines 195 to 203. 

10             Your Honours, the right to silence i s outlined to the witness in 

11     these ten pages three separate occasions.  P age 917, lines 173 to 174; in 

12     detail page 920 to 921, lines 305 to 323; an d page 921, lines 334 to 342. 

13             The requirement of Article 55(2)(a),  that the witness be informed 

14     that there are grounds to believe, is outlin ed twice, page 917 at line 

15     180, and 918 at lines 216 to 218. 

16             The fact that the witness is told th at the interview may be used 

17     as evidence is explicitly made clear to the witness, page 921, 322 to 

18     323. 

19             Your Honour, in my respectful submis sion, your Honours, the 

20     record is quite clear that the rights that a re to be afforded to this 

21     witness were clearly explained to him or her .  They were clearly 

22     understood with the context, and in fact in my respectful submission I 

23     would venture to go further that the Prosecu tion explained more than they 

24     were obligated to under Article 55(2) in ord er to ensure that this 

25     witness understood.  There's nothing offensi ve about what happened here. 
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 1     It complies with the Article 55(2), and ther e simply is no breach. 

 2             I make my friend's point that there is a question of weight.  The 

 3     Prosecution doesn't dispute that issue.  The  evidence, in my respectful 

 4     submission, is admissible, should not be exc luded, and my friend, in 

 5     fact, has made his arguments on weight to be  accorded the evidence, 

 6     submissions that he may make later on as wel l, but if doesn't affect the 

 7     admissibility. 

 8             Subject to any questions, those are my submissions. 

 9             PRESIDING JUDGE KUENYEHIA:  Thank yo u very much. 

10             MR. MacDONALD:  Madam President, I'l l now move to the issue of 

11     the video. 

12             I understand that the issue of video s, since it was first brought 

13     up and mentioned, that we -- the Prosecution  intended to present or rely 

14     on two videos for identification purposes of  both suspects, because I 

15     come, like I mentioned, a few weeks ago in a  status conference, I come 

16     from a system where the Prosecution has to d emonstrate, obviously, the 

17     identity of the persons before the Court. 

18             Now, I understand these individuals have identified themselves in 

19     the past and have been requested to do so by  the Chamber.  Nevertheless, 

20     we believe, the Prosecution believes, it is still their burden to 

21     demonstrate their identity. 

22             Now, is it in this context that two videos, and for that purpose 

23     that were put on our list of evidence and di sclosed as what we call 

24     incriminatory evidence or incrim packages, y our Honour.  Now, these two 

25     videos are in the e-court system and are par t of the dossier.  Now, 
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 1     they're being challenged -- one is being cha llenged, sorry, by 

 2     Mr. Katanga.  Now it has been made clear in these status conferences, 

 3     past ones, that the Prosecution for Mr. Kata nga only intended to rely on 

 4     an excerpts of a broader video or a longer v ideo, and we were only 

 5     relying on this excerpt.  So what the Prosec ution did or could have done 

 6     is only take this excerpt, put it on its -- put this -- the excerpt on 

 7     its list of evidence and leave it at that, b ut we went further.  Further 

 8     why?  And by the way, this excerpt is with s ubtitles in French.  It's 

 9     approximately 50 seconds long, and there is a transcript of that excerpt 

10     additionally that has been disclosed and tha t is on the list, 

11     additionally to the subtitles. 

12             Now, because we wanted to put this e xcerpt in context, we 

13     disclosed it also as incriminatory or the lo ng version of the video as 

14     incriminatory evidence.  We could have done that under Rule 77.  Maybe we 

15     should have done so, and we would not be dis cussing this issue at the 

16     moment.  But nevertheless, we put it on our list of evidence for the -- 

17     also the Chamber to be able to able to asses s the context of this 

18     excerpt. 

19             Now, it is in a language that is spo ken by the suspect Katanga. 

20     It is true that it is not in a language nece ssarily that is understood by 

21     Mr. Hooper, although I presume it was made -  extensively made this 

22     point - about the language of Mr. Katanga th at Ms. Buisman speaks the 

23     language in any event.  Mr. Katanga is able to direct his counsels as to 

24     the context of this excerpt.  The excerpt sp eaks for itself.  Mr. Katanga 

25     is introduced and he acknowledges and mentio ns where he is from.  That is 
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 1     the only purpose of the admission of this --  or sorry, the reason why the 

 2     Prosecution wants to rely on this video. 

 3             We're not relying on the totality of  the video, and we're telling 

 4     this to the Chamber, and we're saying it at this very moment.  The only 

 5     interest that we have is in that excerpt. 

 6             We are fully aware of the prior deci sion in the case of Lubanga 

 7     where Mr. Jorda mentioned and referred to Ru le 69(4) where he clearly 

 8     indicates that for the Chamber to assess the  evidence it has to be 

 9     provided in a language that it understands, either French or English.  We 

10     are aware that have and this is what we have  done for the excerpt for the 

11     limited purpose of the identification of Mr.  Katanga. 

12             We object to the Defence's reliance on Regulation 39.  We submit 

13     that this Regulation refers to submissions b efore the Court, legal 

14     submissions by the parties or a state, that it has to be in a language 

15     understood by the Chamber.  It has nothing t o do with the evidence.  The 

16     only guidance we have on this, we respectful ly submit, is the decision of 

17     this same Chamber in the Lubanga case. 

18             So that being said, your Honour, for  that excerpt we want to rely 

19     only on the excerpt.  The excerpt is transla ted into French with 

20     subtitles.  A transcript was also disclosed to both Defence teams. 

21             I will then move on to the manuscrip t of Witness 167. 

22             Now, in relation to Witness 167, he is deceased, and this is a 

23     manuscript that we submit was written by him .  And also let's be clear 

24     and let's provide context, and this context was disclosed to both Defence 

25     teams under Rule 77.  (French spoken) was di sclosed, and I refer to for 
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 1     my colleagues, DRC-OTP-0150-0032. 

 2             Now, this investigator's note descri bed the context in which the 

 3     Prosecution received this manuscript.  It al so provides some detail 

 4     regarding this manuscript and its reliabilit y or not. 

 5             Now, I will -- unfortunately the nam e of the witness appears, but 

 6     I want to file before this Court this mornin g the said document, because 

 7     I think it is important for the Chamber to h ave the context.  The 

 8     information was disclosed under Rule 77.  Th ey have a copy already of it. 

 9     The Chamber does not, and I think it would b e important for the Chamber 

10     to have such a copy of the investigator's no te that provides some context 

11     as to the receipt of these -- of this manusc ript.  So with your 

12     permission, Madam President, I would request  the usher to -- but like I 

13     said, I'm not showing the document at this s tage because the name of the 

14     witness, and since we're in a public session , since we also have 

15     anonymous legal representatives present -- I 'm sorry, I mean Legal 

16     Representatives Representing Anonymous Victi ms, I'm producing it for the 

17     purpose of -- and I can provide copies also immediately to both of my 

18     colleagues so that they have the said docume nt.  Sorry, I -- Madam Usher, 

19     I have two.  I have also additional copies f or the Chamber and also 

20     Mr. Hooper and Mr. Kilenda.  And I have copi es for my friends 

21     representing -- Legal Representatives Repres enting Non-Anonymous. 

22             Now -- so I would tender this as an exhibit to this hearing, your 

23     Honour -- Madam President.  Sorry. 

24             PRESIDING JUDGE KUENYEHIA:  Could th e court then give an evidence 

25     number to this document, please. 
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 1             COURT OFFICER (interpretation):  Thi s document will be registered 

 2     as EVD-OTP-0001. 

 3             MR. MacDONALD:  And if you -- 

 4             MR. HOOPER:  Sorry can I just interv ene to say that the exercise 

 5     this morning is to exclude and we're getting  evidence in.  We've been 

 6     served on this, we've been served this.  We can have it referred to us as 

 7     document -- it's got its DRC documentation n umber on it.  We're familiar 

 8     with it.  I hardly think it needs to be exhi bited, and it's indeed 

 9     addressed in the course of the written submi ssions that we've made.  So 

10     it's all up front.  We know about this. 

11             PRESIDING JUDGE KUENYEHIA:  He said that the Chamber doesn't know 

12     about this.  It's being provided to the Cham ber, and just to make sure 

13     that it has a number.  That's why we asked t hat it be given a number. 

14             Mr. MacDonald. 

15             MR. MacDONALD:  (Microphone not acti vated)... number -- was a 

16     number provided?  Okay.  Sorry. 

17             Now, the second issue that -- on thi s -- on the question of 

18     the -- what we call the diary or manuscript of Witness 167, I would like 

19     to refer to the lives evidence, and now I am  referring to a confidential 

20     document, and I'll quote the registration nu mber.  It's ICC document 

21     number 584, confidential, Annex 1B.  It's th e English version of our 

22     additional list of evidence as filed on the 12th of June, 2008. 

23             Now, with the Chamber's permission, I would like to have 

24     presented on the prompter, the first page of  this list of evidence, even 

25     though it's confidential.  We respectfully s ubmit that it relates to the 
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 1     first paragraph of the document containing t he charges.  So what you have 

 2     is the factual paragraph number of the docum ent containing charges, the 

 3     factual statement text unredacted, and there  are no redactions to this 

 4     part.  It's basically information of Mr. Kat anga was the military leader 

 5     of the FRPI forces, for instance.  And then you have the actual sourcing 

 6     of that information in relation to the incri minatory evidence that is 

 7     currently in the e-court system. 

 8             I would like to explain to this Cham ber how this list can be read 

 9     in response to an argument submitted by Mr. Katanga that we're 

10     extensively quoting it, and its relevance an d the way we quote this 

11     manuscript is not relevant, or this document  has no relevance. 

12             Well, first we have to understand ho w to read the references to 

13     the different ERN numbers of that manuscript , because it is true that 

14     there are a number of chapters, but again to  have the context of this 

15     manuscript we have disclosed the complete ma nuscript, the 400 pages, to 

16     this Chamber on the list of evidence to appr eciate its reliability and 

17     eventually any weight that should be afforde d to it. 

18             So with your permission, Madam Presi dent, I would request that we 

19     be permitted to show the first page of evide nce, which does not -- I 

20     reassure you does not contain -- you can hav e a look at if first if you 

21     want, does not contain any confidential info rmation, although the list 

22     itself is confidential. 

23             So again I refer to document number 584, Annex -- Confidential 

24     Annex 1B, and I'm referring to page 1 of 112 . 

25             PRESIDING JUDGE KUENYEHIA:  If there  is no confidential 
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 1     information, then that is okay by the Chambe r. 

 2             MR. MacDONALD:  Thank you very much.  

 3             COURT OFFICER:  I'm sorry.  (Interpr etation) Is this document in 

 4     Ringtail? 

 5             MR. MacDONALD (interpretation):  I d o not think it is in Ringtail 

 6     because it is a filing, but it is in the cou rt management system. 

 7             COURT OFFICER (interpretation):  All  right. 

 8             MR. MacDONALD (interpretation):  But  it can be put up using the 

 9     document camera. 

10             COURT OFFICER (interpretation):  I n eed to contact the technical 

11     service responsible. 

12             MR. MacDONALD:  (Previous translatio n continues) ... exercise to 

13     familiarise ourselves with the different equ ipments in the courtroom. 

14             PRESIDING JUDGE KUENYEHIA:  How long  will this take? 

15             MR. MacDONALD:  Now, just to make su re that everybody has the 

16     right screen, which button do we have to pre ss on the right?  "Document 

17     cam cord --" or ... 

18             PRESIDING JUDGE KUENYEHIA:  I think it's "Select 1/2." 

19             MR. MacDONALD:  Okay.  I don't know if everyone has the document 

20     before their eyes.  You have to press on you r computer screen the 

21     "Select" button, apparently. 

22             Now, I will refer to the second entr y which relates to -- and I 

23     read the factual allegation taken from our d ocument containing charges 

24     that is public, and I read the following fro m the computer screen:  "And 

25     Mathieu (Ngudjolo) Chui, the military leader  of the Front des 
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 1     Nationalistes et Integrationnistes (FNI)."  And then you look to the 

 2     right and you have a number of DRC-OTP numbe rs.  Of course at first 

 3     glance this seems to be confusing, and I mus t say so it is, but still, 

 4     the way that we've decided to refer to state ments, manuscript reports, 

 5     transcripts of interviews where you have ten  different transcripts with 

 6     ten different ERN numbers, we try to -- and we use systematically the 

 7     same procedure, we provide all the DRC-OTP n umbers, the first page 

 8     because this is how Ringtail or e-court work s, starting from the first 

 9     page.  So if I take the first number, which is 0140-0522, this is the 

10     first page of one of the chapters of the tra nscript or manuscript, sorry, 

11     of Witness 167's diary.  The second is DRC-O TP-0140-0526, is the first 

12     page of another chapter. 

13             So if we go down, all these numbers are all the first pages of 

14     the chapters and they're all regrouped and q uoted each and single time. 

15     Now, for someone to have access via the e-co urt to, let's say, page 3 of 

16     the first chapter of the diary of Witness 16 7, well, if you do not have 

17     the first DRC-OTP number, you cannot type it  in.  You cannot type the 

18     first -- the third ERN number.  The system d oes not take it.  It only 

19     works with the first number.  And unfortunat ely the manuscript was 

20     scanned in the system by chapter and not fro m the first page to the 400th 

21     page, unfortunately. 

22             So if you read all these and then at  the end you have -- so 

23     document provided by Witness 167, and then i t gives the exact page that 

24     sources what we say, or we allege, sourced t he allegation on the left at 

25     DRC-OTP-0140-0845, and then at the specific page 0846 to 0847, and 
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 1     additionally from page 849 to 850, and also at page 857. 

 2             So what is important is the last ent rance following the name -- 

 3     sorry, the number of the witness at the firs t page of the chapter, page 

 4     0845, and then you find the information at t hese specific page that are 

 5     numbered. 

 6             So you don't have to look at all the  previous ERNs.  You only 

 7     have to look at the last ERN numbers provide d after the number of the 

 8     witness. 

 9             This is how we've done it.  We've do ne it also this way for 

10     transcripts, because as now the Chamber -- c ertainly the Single Judge 

11     knows after reviewing all these redaction re quests, transcripts usually 

12     last one hour, and they're registered separa tely but not necessarily in 

13     sequential order in the Ringtail system.  So  this is why we have to 

14     regroup and provide all the ERN numbers of a ll the transcripts of a given 

15     witness together and refer at the end of the  sequential numbers to the 

16     exact page. 

17             We can now -- unless there are any q uestions, we can close the 

18     system.  And I would kindly request that I b e given my page back. 

19     Thanks.  Thank you. 

20             Now, to appreciate the relevance of this document and the weight 

21     to be afforded to it, we respectfully submit  that that can be done by 

22     this Chamber at the end of the presentation of the confirmation hearing, 

23     at the end of the last written submissions o n the 22nd and 28th, and then 

24     the Chamber will be in a position to appreci ate the weight, if any, to be 

25     afforded to this manuscript/diary. 
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 1             It is submitted that the remaining a rguments advanced by the 

 2     Defence in regards to the credibility are di rected at that very single 

 3     issue of weight and not at the question of i ts admissibility, and we 

 4     respectfully submit that the same arguments that were provided in 

 5     relation to Witness 258, or Witness 12 as re ferred to in the Arrest 

 6     Warrant Application, are the same with the f ollowing difference, and very 

 7     important difference:  This document is writ ten by the witness himself in 

 8     the comfort of his own home or wherever he w as when he wrote it.  There 

 9     is no, no evidence whatsoever of any influen ce on the part of the 

10     Prosecution in collecting this document.  It  was freely given by the 

11     witness to the Prosecution, a copy of it was  made, and given back.  The 

12     original was given back to the witness.  Unf ortunately, this witness 

13     passed away before the Prosecution could do a formal interview.  This is 

14     why the information that you have in the inv estigator's note covers these 

15     aspects. 

16             Now, the fact that this document is not readable or is in such 

17     bad condition, well, it was provided -- it i s provided in its original 

18     form, in its best form, its only form.  What  more shall we do?  The 

19     Defence mention, "You should have provided a  typed version."  All right. 

20     The Prosecution does a typed version.  First  of all, we haven't done so 

21     for ourselves by the way, and I must say, bu t even if we had done so then 

22     the Defence argument will be, Well, it's the  interpretation of the 

23     Prosecution, so it's not exact, it cannot be  reliable.  So damned if you 

24     do, damned if you don't.  There is only one rule.  It was provided in its 

25     original form and again in a form for this C hamber to appreciate, 
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 1     appreciate the information contained. 

 2             Last, and I will conclude with us, w e respectfully submit that 

 3     the Trial Chamber has recently accepted, and  there's a confidential and 

 4     public version of this confidential decision , and I refer to in the 

 5     Lubanga case, ICC-01/04-01/06-1399, 1398 bei ng the confidential, 1399 

 6     being the public redacted version, in this d ecision the Trial Chamber 

 7     came to the conclusion, and it was a trial, remembering that at this 

 8     stage we are at the confirmation hearing whe re we respectfully submit no 

 9     witnesses are forced to testify, the credibi lity of witnesses itself is 

10     not necessarily an issue, the weight of thei r evidence is an issue but 

11     not the credibility of the witnesses themsel ves, in that decision at 

12     trial the Trial Chamber admitted four docume nts written by a witness that 

13     was not to testify in court, and in that dec ision accepted, because they 

14     found that the document itself was -- the do cuments themselves were 

15     reliable and had been documented in such a w ay that this reliability at 

16     its face could be -- could be seen and accep ted the documents. 

17             Now, we respectfully submit that giv en all the information that 

18     before this Chamber, the diary should be adm itted in evidence, and again 

19     at the end your Honours will be in a better position to evaluate any 

20     weight that should be afforded to this docum ent or not.  The Chamber may 

21     come to the conclusion that unfortunately so me parts are -- cannot be 

22     read, that, yes, it is mainly based on hears ay, some parts mainly based 

23     on hearsay, or other parts that are based on  hearsay are actually 

24     corroborated by the other evidence that is o n the list of evidence by the 

25     Prosecution. 
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 1             This would be the Prosecution's argu ments on this -- on this 

 2     matter.  Now, let me conclude -- 

 3             MR. HOOPER:  Just before we move on from there, can I just seek a 

 4     point of clarification?  Is this a diary bec ause the word "diary" 

 5     conjures up contemporaneous records.  Is thi s a diary, please? 

 6             MR. MacDONALD:  You can call it a di ary.  You can call it a 

 7     manuscript.  It's a document written by the witness of his accounts, his 

 8     memory of the events as they unfolded in Itu ri.  So call it also memoirs. 

 9     It could be called memoirs instead of diary.  

10             PRESIDING JUDGE KUENYEHIA:  Okay.  C an you go on? 

11             MR. MacDONALD:  Now, the last point,  and I'm only addressing this 

12     point, it's in relation to Witness 243 and 2 67, because of Mr. Kilenda's 

13     position.  And maybe because there may be, l ike my colleague Mr. Bulmer 

14     was just telling me, that when initially I a sked, requested, 

15     Madam President, that you question the Defen ce position on this, I maybe 

16     did not clearly understand.  Are they contes ting the admissibility at 

17     this stage or not?  If not, then it's fine, I'll sit down.  If they are 

18     challenging it, I think it should be address ed at this very moment and 

19     then we can -- I can address the different l egal issues surrounding the 

20     admissibility or not of these two summaries.  

21             MS. ALIE (interpretation):  Your Hon our, could you accord us a 

22     moment? 

23             (Defence counsel confer) 

24             MS. ALIE (interpretation):  We're re ady now to respond.  In fact, 

25     Mr. Kilenda has been quite clear.  He reserv es his right to contest the 
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 1     admissibility of this piece of evidence, and  I would simply like to make 

 2     a reference to your decision, that is to say  decision 644.  That's the 

 3     public version.  Sixth page, third paragraph .  (In English) (Previous 

 4     translation continues) ... current case at t his stage of the proceedings, 

 5     the Single Judge is of the view that the use  of summaries that 

 6     corroborates other evidence is not --" sorry , "is not prejudicial to or 

 7     inconsistent with the rights of the suspect. " 

 8             (Interpretation) On that basis we aw ait the submissions and 

 9     evidence of the Prosecutor.  And Mr. Ngudjol o's Defence would also like 

10     to express its surprise at this stage in the  proceedings that this matter 

11     has arisen.  This is not at all how we see t he nature of this 

12     confirmation hearing, but I would ask Mr. Ki lenda to say something 

13     furthermore on this at a later stage of this  hearing. 

14             PRESIDING JUDGE KUENYEHIA:  The -- M r. MacDonald, I think you 

15     have about ten more minutes and we have to g o on a break because of the 

16     transcript. 

17             MR. MacDONALD:  I may be confused, a nd maybe we are, both Mr. -- 

18     the Defence team for Mr. Ngudjolo and myself  confused about the purpose 

19     of this hearing, but I understood it as a he aring to debate on the 

20     admissibility of issues, legal issues -- sor ry, documents.  So to debate 

21     legal issues and for -- and then afterwards in the schedule later this 

22     afternoon, theoretically, there was provisio n of time for your decision 

23     on these matters.  Now, I understand for tho se matters that can be 

24     decided upon quickly and for the other issue s it may be decided later on 

25     at the end of confirmation during your delib erations, but in this case I 
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 1     think we need to debate the admissibility of  the summaries of 243 and 

 2     267. 

 3             PRESIDING JUDGE KUENYEHIA:  Yes.  It  was for debate.  The 

 4     decision will be tomorrow afternoon, not tod ay. 

 5             MR. MacDONALD:  Tomorrow afternoon.  So if that is the case, let 

 6     me briefly -- and the second issue that we h ave regarding that very 

 7     purpose, and maybe Mr. Bulmer will address t he Court on this particular 

 8     issue, is that the decision in question, bec ause it is a decision that 

 9     was confidential since April that was -- sor ry, that was ex parte 

10     reclassified as confidential to the Defence and the delay to appeal that 

11     decision is still pending up until today, 4. 00.  So the Prosecution, and 

12     I will let Mr. Bulmer argue this point, we f eel that this -- until we 

13     know for sure if the Defence is appealing or  not, this issue should not 

14     be debated today because it places the Prose cution in a difficult 

15     position to argue, hypothetically, something  that would happen or not. 

16             PRESIDING JUDGE KUENYEHIA:  I think that -- what is the deadline, 

17     4.00 today? 

18             MR. BULMER:  If I may rise to that, Madam President, and just 

19     address that issue raised by Mr. MacDonald. 

20             From our calculations, the deadline is actually 4.00 today, 

21     having -- falling yesterday.  I think -- and  I'm working from memory 

22     here, the notification day being the 25th, m oving forward and we 

23     calculated this last night as being today at  4.00, and I rise on this 

24     issue because in my respectful submission th ere is a valid issue of 

25     ripeness or maturity of the issue to be reso lved at this point in time, 
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 1     and I make the following submission on that point:  The Single Judge, in 

 2     decision 601, relating to the appeal process  to be used during the 

 3     currency of the confirmation hearing, I'm su re you'll recall effectively 

 4     created two mechanisms, the -- and I'll spea k in the vernacular, the 

 5     short version and the long version. 

 6             The issue when the decisions in ques tion were -- were 

 7     recategorised so the Defence could have acce ss to them was also noted 

 8     that today we would discuss whether the recl assification of those 

 9     decisions was a sufficient mechanism to elim inate the prejudice.  The 

10     point that I would respectfully make on the issue of ripeness or maturity 

11     is as follows:  If the deadline expires at 4 .00, Mr. Kilenda, and no one 

12     can obviously fault him, wishes to challenge , the substantive challenge 

13     on the summaries, challenge one would presum e by way of the mechanism 

14     open to him, by taking and seeking leave to appeal it.  If he uses the 

15     short version, now I have to make up my mind  which one I'm referring to 

16     is the short or long, but if he uses the one  described as putting a 

17     placeholder so that the issue can be decided  at the end of confirmation 

18     but he effectively preserves his right, then  one can lead to the 

19     conclusion that the prejudice that he is say ing exists is not sufficient 

20     as to halt the confirmation hearing.  On the  other hand if at 4.00 or 

21     shortly thereafter we are notified of the fu ll version, he necessarily 

22     would have to take the position that the pre judice is insurmountable, 

23     that the confirmation hearing can't continue .  So by that logic the 

24     Prosecution advances the -- for the consider ation of the Chamber that 

25     this issue is -- is not ripe for a determina tion yet because the issue of 
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 1     prejudice is one that might be demonstrated,  and we haven't heard, 

 2     although it maybe intimated by Mr. Kilenda t hat they wish to challenge 

 3     it, whether intend to use that procedural re medy.  And I would submit 

 4     that they are obligated to use the procedura l remedies open to them and 

 5     not collaterally attack through a reconsider ation mechanism the 

 6     admissibility of the summaries at those proc eedings.  That is the 

 7     position that Mr. MacDonald was advocating t hat I would advance. 

 8             PRESIDING JUDGE KUENYEHIA:  Ms. Alie . 

 9             MS. ALIE (interpretation):  Thank yo u, Your Honour.  In fact I 

10     would like to throw further light on what I was explaining before.  We 

11     are not challenging the decision, but what I  have not said perhaps 

12     sufficiently clearly is that at page 6 your decision leaves the door open 

13     in that if the summary evidence is corrobora ted by other evidence and 

14     thus does not cause prejudice thanks to that  corroboration, that will be 

15     one situation.  However, we cannot adopt our  own position on that yet 

16     because the Prosecutor has not yet presented  his file. 

17             We would like to take advantage of t hat open door before giving a 

18     final opinion on this. 

19             PRESIDING JUDGE KUENYEHIA:  Do I und erstand you to be saying that 

20     for the purposes of the consideration of the  procedural issues this -- 

21     today, you are not challenging that issue, b ut that in the course of the 

22     presentation of evidence it will be part of your discussion of the 

23     presentation of the Prosecutor's evidence? 

24             MS. ALIE (interpretation):  Yes, Mad am President, because quite 

25     simply we are not in a position at this poin t in time to bring a 

ICC-01/04-01/07-T-41-ENG CT WT 02-07-2008  35/54  SZ PT



Confirmation of Charges Hearing – Open Session Page  36 
Procedural Matters 

ICC-01/04-01/07  Wednesday, 2 July 2008 

 1     challenge, because we do not yet know to wha t degree, to what extent the 

 2     summaries will be used and thus we are not i n a position to appreciate or 

 3     apprise the extent of the prejudice that our  client might suffer. 

 4             PRESIDING JUDGE KUENYEHIA:  Just to -- just to make sure, to 

 5     avoid any doubt, therefore for the purposes of the discussion this 

 6     morning, you are not challenging it?  We wan ted to know whether the 

 7     remedy of disclosing it to you late was suff icient, and Mr. Hooper has 

 8     told us that for him it is sufficient.  That  does not, of course, stop 

 9     him from commenting on it during the debate,  you know, and we just want 

10     to know whether for you it is the same, beca use that is my understanding 

11     of your position. 

12             MS. ALIE (interpretation):  Your Hon our, as regards the decision, 

13     this strikes us as sufficing.  However, as r egards the admissibility of 

14     the summaries at this stage, we are not in a  position to respond.  We 

15     would like to reserve our right to challenge  the admissibility later. 

16             MR. BULMER:  Just to outline to atte mpt to obtain a bit of 

17     clarity of thought, hopefully, on some of th ese issues.  The Prosecution 

18     has tendered its list of evidence.  Mr. Hoop er for the -- for the -- for 

19     Mr. Katanga brought challenges to certain pi eces of evidence, 

20     admissibility challenges.  That's what we're  deciding here today. 

21             Mr. Kilenda has not brought any chal lenges pursuant to the 

22     calendar you established to that evidence.  So the Prosecution has its 

23     list of evidence, will hopefully, and this i s the Prosecution's 

24     understanding, will leave with this Chamber' s decision to what, if any, 

25     pieces of evidence are not admissible, the r emainder being admissible for 
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 1     the purposes of the confirmation hearing.  T hat's the Prosecution's 

 2     understanding. 

 3             Mr. Kilenda did not challenge, did n ot file a document 

 4     challenging the admissibility of the summari es.  Mr. Hooper, quite 

 5     understandably, filed his challenge not to t he admissibility of the 

 6     summaries but his ability to challenge their  admissibility.  That issue 

 7     has been resolved to his satisfaction. 

 8             Madam President, it would appear to me that you are asking 

 9     Mr. Kilenda, while that issue is resolved to  his satisfaction, the 

10     ability to challenge the appellate route, an d one would think if he does 

11     not file an appeal by 4.00, he is satisfied with that.  And then the case 

12     moves on.  The Prosecution is then vested wi th a solidified admittable 

13     list of evidence and the confirmation hearin g can proceed on that basis. 

14             PRESIDING JUDGE KUENYEHIA:  In view of the time, I would say that 

15     we should adjourn the hearing now and that w e will resume at 2.30 to come 

16     back and finish our quota of time, by which time Mr. Kilenda would have a 

17     position for us, I hope. 

18             MR. KILENDA (interpretation):  Thank  you, your Honour.  We 

19     believe that the issue that was being discus sed today is a matter of 

20     evidence and we believe that this is not the  time to do so. 

21             I have read the schedule, and two da ys are set aside during which 

22     the Prosecution will present its evidence.  We have the right to inform 

23     the Chamber that when the time comes, if the  summaries which are offered 

24     by the Prosecutor cause prejudice to our cli ent, that we will then 

25     challenge their validity.  If we do so at th at stage, if the Prosecutor 
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 1     then claims that we are out of time, that th e deadline has elapsed, then 

 2     the Chamber will have a right to rule on tha t, but I do believe that we 

 3     may reserve our right to bring a challenge a t that stage, at a later 

 4     stage. 

 5             MR. MacDONALD:  (Previous translatio n continues) ... 2.30, your 

 6     Honour, with your permission to -- sorry, be cause there's definitely seem 

 7     to be confusion between admissibility or wei ght or (interpretation) that 

 8     is to say admissibility or the probative val ue at the end of the day. 

 9             PRESIDING JUDGE KUENYEHIA:  I think that, Mr. Prosecutor, you 

10     have used up your one hour, haven't you?  An d then therefore, upon 

11     resumption, you are not going to speak again .  Thank you. 

12             We come back at 2.30. 

13             Recess taken at 12.48 p.m. 

14             On resuming at 2.36 p.m. 

15             COURT USHER:  All rise.  Please be s eated. 

16             PRESIDING JUDGE KUENYEHIA:  The hear ing is resumed.  Could the 

17     detainees be brought in, please.  Thank you.  

18             I must say that we have one and a ha lf hours for this afternoon's 

19     presentation, and that will be exclusively r eserved for the Legal 

20     Representatives of Victims and the two Defen ce teams. 

21             The Chamber would like to say at the  outset -- onset that the 

22     decision which authorise the Prosecution to use -- to rely on the summary 

23     evidence of Witness 243 and 267 only said th at anonymity should be 

24     granted to these two witnesses and the Prose cution to rely on the 

25     summaries pursuant to Article 61(5) of the S tatute. 
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 1             The decision does not deal with the issue of the admissibility of 

 2     the summaries, because there was no admissib ility challenge at the time. 

 3             Therefore, in the view of the Chambe r whether Ngudjolo appeals or 

 4     not, he has the right to comment on the admi ssibility of the summaries 

 5     during the confirmation hearing in the time that is allotted to him.  And 

 6     the Chamber would also like to point out tha t Rule 122(2) and (3) only 

 7     impose upon the parties the obligation to ra ise at the beginning of the 

 8     confirmation hearing procedural matters rela ted to the proceedings prior 

 9     to the confirmation hearing.  This deadline does not apply to 

10     admissibility of the evidence. 

11             Mr. Hooper submitted a document on t hese issues, and that is why 

12     we had a discussion of them this morning.  M r. Kilenda was not obliged to 

13     do so, and he did not do it, but this doesn' t preclude his right to 

14     comment or challenge admissibility later. 

15             So as a result, as was the practice in the Lubanga case, 

16     challenges to the admissibility of the evide nce and their probative value 

17     can be brought during the time that is allot ted to the Defence to discuss 

18     the evidence brought by the Prosecution.  Th e Prosecution will then have 

19     an opportunity to reject during their closin g statements or in the final 

20     written observations.  So the Chamber thinks  -- decides that this matter 

21     is closed and we will move on with the raisi ng of procedural issues by 

22     the Legal Representatives of Victims startin g with Mr. -- Ms. Bapita 

23     Buyagandu and then Mr. Diakiese, and then Ms . Paolina Massidda in that 

24     order. 

25             I have been -- the Chamber has been informed that you need only 
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 1     15 minutes each, and I hope that you stay wi thin your 15 minutes because 

 2     of the time that we have.  Thank you. 

 3             MS. BAPITA (interpretation):  Thank you.  Madam President, I'd 

 4     like us to start first with Mr. Diakiese, an d then I might add anything 

 5     that I consider to be necessary.  That's how  we agreed it.  Thank you. 

 6             PRESIDING JUDGE KUENYEHIA:  Well, th at's fine, so long as you are 

 7     agreed. 

 8             Mr. Diakiese, you can start. 

 9             MR. DIAKIESE (interpretation):  Than k you, Madam President, for 

10     giving me the floor. 

11             Madam President, your Honours, my le arned colleagues on the other 

12     side and on the Prosecution, as well as Lega l Representatives, the 

13     Defence of Mr. Katanga raised a ground regar ding the admissibility of a 

14     transcript of an interview of the 20th of Ja nuary, 2006, if I remember 

15     correctly, and which concerned an interview of Mr. Germain Katanga for 

16     the Defence outside the presence of Katanga' s counsel.  I gathered that 

17     the Prosecution did not consider it necessar y to return to this matter 

18     unless, of course, I didn't understand the t ranslation properly.  I did 

19     not understand that during this hearing the Prosecutor would raise any 

20     issues in that regard.  However, we think we  shall return to this based 

21     on this:  Based on the decision of Pre-Trial  Chamber I on the 29th of 

22     January, 2006, in the Lubanga case. 

23             I am reading the decision in the Fre nch, the public version of 

24     that decision, and it says in paragraph 67, that is page 25, and I quote 

25     towards the end:  "Unless it is expressly ru led or unless admissibility 
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 1     is ruled out after a challenge by one of the  parties participating in the 

 2     hearing, as long as a piece of evidence appe ars in the amended list of 

 3     evidence, the Chamber may rely on this wheth er or not the Prosecution 

 4     decides to submit such during the confirmati on hearing." 

 5             Based on that premise, we considered  it necessary to submit some 

 6     observations given that in any event the Cha mber may rule on the 

 7     admissibility on the transcript of the inter view. 

 8             Madam President, your Honours, in th e Democratic Republic of the 

 9     Congo we have two stages in proceedings in t erms of our national law. 

10     The first of these stages comes before the t rial as such before a Bench 

11     or before the Judges, and this is what is ca lled the inquisitorial 

12     procedure or proceeding, or the prosecution.   This is -- involves the 

13     Prosecutor and the officier de police judici aire, which involves the 

14     inquisitorial stage which is secret. 

15             Admittedly when Mr. Katanga was bein g interviewed, the new 

16     transitional constitution had provided in Ar ticle 28 -- Article 18, I beg 

17     you pardon, and I shall quote the first para graph thereof, and I think 

18     Mr. Hooper relied on that:  "Any person who is being prosecuted may 

19     demand to be heard in the presence of a lawy er or a legal defender of his 

20     or her choice.  This shall occur at all leve ls of the police 

21     investigation and the court proceedings." 

22             What is the scope of this proposal o r this provision?  It did not 

23     intend to make the prosecution stage or the pre-trial investigation stage 

24     an inter partes stage as provided for in com mon law jurisdictions.  What 

25     the provision sought was that before a offic ier de police judiciaire, or 
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 1     the Prosecutor, in his office, that is befor e any proceedings before a 

 2     court, the person concerned might have the l atitude to request the 

 3     presentation of a lawyer.  This did not mean  that the presence or 

 4     otherwise of a counsel has any impact on the  validity of the proceedings. 

 5             I have appeared personally under the se -- this provision.  When a 

 6     person is being interviewed by the judicial police officer, the 

 7     Prosecutor on the basis of that provision, t he lawyer assists or attends, 

 8     does not take the floor, does not speak, and  does not in any way change 

 9     the outcome of the proceeding.  He is a witn ess to the regularity of the 

10     proceedings before the public prosecutor, an d he may comment thereon 

11     during the time when they go to court.  Howe ver, this provision also 

12     sought to indicate that the concerned person , he may have the latitude 

13     either to require something or not to requir e it. 

14             I did not understand that the Defenc e of Mr. Katanga mentioned 

15     any refusal on the part of the public prosec utor who was interviewing 

16     Mr. Katanga to refuse his right to have coun sel during the interview. 

17             Secondly, the jurisprudence of the I nternational Criminal Court, 

18     in the case of Thomas Lubanga, has stated in  the decision I have referred 

19     to, that is paragraph 69, which I quote:  "T he Court is not bound by 

20     decisions taken by national courts in terms of the administration of 

21     evidence." 

22             Further on it says in the same parag raph, this is what is clearly 

23     evident from 60 -- Article 69(8), and I quot e:  "When there is a ruling 

24     on the relevance of admissibility of evidenc e from a country, the court 

25     does not rule on the national legislation of  the state in question." 
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 1             In the same decision, in paragraph 8 2:  "Although all violations 

 2     of rules of procedure do not necessarily imp ly the violation of 

 3     internationally recognised human rights." 

 4             So what the quote is saying is that even if there is a violation 

 5     it does not mean that international human ri ghts have been violated.  Of 

 6     course I say this with all due reservations.   I did not myself observe 

 7     any violations. 

 8             Paragraph 84 of the same decision sa ys that Article 69(7) of the 

 9     Statute rejects the idea of automatic exclus ion of evidence obtained in 

10     violation of internationally recognised huma n rights.  Accordingly, the 

11     Judges have the discretionary power to try t o strike a balance between 

12     the basic values of the Statute in each conc rete case. 

13             Paragraph 86 of the same decision sa ys:  "Although this issue has 

14     not seen a consensus in terms of internation al legislation on human 

15     rights, there is a general agreement that on ly a serious violation of 

16     human rights can lead to the exclusion of a piece of evidence." 

17             Paragraph 87 says:  "With regard to the rules in force in the 

18     International Criminal Courts and their case  law, the general solution," 

19     this is a translation, "is to provide for th e exclusion of evidence by 

20     the Judges only in case of very serious viol ation that is impinge on the 

21     evidence presented in a serious way." 

22             In paragraph 88 the Chamber says:  " In the case of the Prosecutor 

23     versus Radoslav Brdjanin, the International Criminal Tribunal for the 

24     Former Yugoslavia, ICTY, follows this trend and relies on comparative law 

25     and human rights courts."  And my colleague Mr. Hooper referred to this 
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 1     relying on the case law in the Prosecutor ve rsus Delalic.  The ICTY 

 2     Chamber recalled, and I quote:  "The proper administration of justice 

 3     would meet a difficult or dangerous obstacle  if the relevant evidence 

 4     with probative value cannot be admitted only  because of a minor violation 

 5     of a proceeding that the Chamber is not boun d to apply." 

 6             And lastly, the last two paragraphs of the same decision 

 7     regarding the case in point, that is paragra ph 89:  "So the Chamber 

 8     adopts the human rights and ICTY legislation  regarding the balance to be 

 9     struck between the seriousness of the violat ion and the fairness of 

10     proceedings." 

11             Paragraph 90:  "Accordingly, the Cha mber decides for the purposes 

12     of the confirmation hearing to admit as evid ence the documents seized and 

13     it also recalls the limited scope of this he aring, bearing in mind that 

14     the admission of evidence at this stage is w ithout prejudice to the Trial 

15     Chamber's performance of its duties to final ly weigh the evidence with 

16     regard to its admissibility and probative va lue."  And in this case in 

17     point I refer to the transcript of the inter view. 

18             Madam President, your Honours, my le arned colleagues, at this 

19     level we consider that in light of what we h ave said and subject, of 

20     course, to further additions by my fellow Le gal Representatives, even the 

21     transcript of the interview, when you will h ave examined it, will be 

22     shown to have followed faithfully the intend ed words of Mr. Katanga in 

23     sense that it also mentioned denials of cert ain charges that were brought 

24     against him.  This can be further developed by my colleague Ms. Bapita. 

25             MS. BAPITA (interpretation):  Madam President, your Honours, I 
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 1     would like to add to what Mr. Herve Diakiese  has said on two points. 

 2             First, the Pre-Trial Chamber in the Lubanga case made ruling on 

 3     this issue, and it was established that it w as not up to the 

 4     International Criminal Court to say anything  regarding formal 

 5     irregularities concerning a court other than  the ICC.  Furthermore, 

 6     nothing in the case file shows that there is  any evidence proving that 

 7     Mr. Katanga was informed of his right to hav e a lawyer present and that 

 8     he refused to exercise this right. 

 9             I imagine that the Prosecutor might answer a question, but I 

10     gather that the problem was not raised while  he was aware that the public 

11     prosecutor's office would continue proceedin gs during the time when 

12     Mr. Lubanga was being prosecuted for crimes based on complaints by 

13     victims in Ituri.  This can be verified. 

14             The key question is that is the subs tance of the transcript of 

15     the interview challenged by the detainee.  H e has a right to silence, but 

16     regarding what he himself said during this i nterview, did he challenge 

17     it?  If he has not challenged the substance,  then it is entirely possible 

18     that there may well have been a violation of  the proceedings, but such 

19     violation should not automatically lead to t he disregarding of this 

20     interview which has been corroborated.  We a re not given the right to 

21     consider national proceedings.  However, in a confirmation hearing, the 

22     these defects have been remedied and then we  can move on.  So we are 

23     considering the transcript of this interview , and I think this is the 

24     most important thing for the confirmation he aring. 

25             Thank you. 
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 1             MS. MASSIDDA:  Madam President, your  Honours, the debate this 

 2     morning and in this afternoon has been focus ed on essentially 

 3     confidential documents to which the office h as not yet access is at this 

 4     point in time.  Of course the issue is a the oretical issue, and on the 

 5     substantive theoretical issues the office ag rees with the arguments put 

 6     forward by the Office of the Prosecutor and by the Legal Representatives. 

 7     However, it could be that after having read the confidential documents 

 8     the office could have further observations t o be made on this preliminary 

 9     issue. 

10             I will, therefore, request the leave  of the Chamber to reserve 

11     myself the rights to address the issue in th e document that the Legal 

12     Representatives have to file by the 22nd of June -- July of 2008 as 

13     stated in the decision on the calendar of th e confirmation of the charges 

14     hearing dated the 13 June, 2008. 

15             Thank you. 

16             (The Pre-Trial Chamber confers) 

17             PRESIDING JUDGE KUENYEHIA:  I think so long as the comments are 

18     limited to the issue under consideration, re ally whether the 

19     proces-verbal as commented on by the other t wo Legal Representatives 

20     should be admitted or not, and you say you a gree with your colleagues, 

21     the Legal Representatives, that it could be admitted.  And so, so long as 

22     your comments are limited to that, I don't t hink the Chamber has any 

23     objection to it. 

24           MS. MASSIDDA:  Thank you, your Honour.   It's also the issue that I 

25     had no possibility to contact Mr. Mulamba to day, so it was impossible for 
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 1     me to check if Mr. Mulamba had already prepa red something for this 

 2     hearing.  So I would like simply to reserve these rights for myself or 

 3     for Mr. Mulamba or the other representative in order to be able to, if 

 4     the case, file some submissions in the lates t documents. 

 5             Thank you. 

 6             PRESIDING JUDGE KUENYEHIA:  Thank yo u. 

 7             Can we hear Mr. Ngudjolo Chui now, b ecause I think the Legal 

 8     Representatives have finished their observat ions. 

 9             MR. KILENDA (interpretation):  Thank  you, Your Honour. 

10             Your Honours, at the opening of this  hearing we noted that you 

11     were granting our team the right to challeng e the admissibility of 

12     evidence presented by the Prosecution when t he time comes.  We'd like to 

13     thank you for that.  We would simply like to  add at this juncture what 

14     strikes us as being essential, and we shall not take up more time than is 

15     necessary to do so. 

16             Our learned colleague Mr. Hooper, in  line with Rule 121(9) of the 

17     Rules of Procedure and Evidence chose to cha llenge, at this point in 

18     time, points of law and of fact.  We chose n ot to.  We see it as his 

19     strategy, and we have our own. 

20             As you know, since the last status c onference we have made it 

21     clear that our choice has been not to make s ubmissions recently.  We do 

22     not see why we would be prohibited from, as yourself said, why we would 

23     be prohibited from challenging the evidence when the time comes.  If your 

24     Chamber believes that certain pieces of evid ence are inadmissible based 

25     on the arguments put forward by the Katanga team, you are, of course, 
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 1     free to exclude them at this point in the pr oceedings.  And if you 

 2     believe that there is some doubt regarding c ertain pieces of evidence, 

 3     then no decision need be taken at this stage  in the proceedings. 

 4             Mr. Ngudjolo's Defence team believes  that a distinction should be 

 5     made between prima facie admissibility and t he admissibility of the 

 6     substance of evidence.  The probative value and the admissibility are two 

 7     different matters.  However, a lack of proba tive value can lead to 

 8     inadmissibility. 

 9             We would like to refer you to Articl e 69(4) of the Statute and I 

10     would like to quote from it:  "The court may  rule on the relevance or 

11     admissibility of any evidence in accordance with the Rules of Procedure 

12     and Evidence taking into account, inter alia , the probative value of the 

13     evidence and any prejudice that such evidenc e may cause to a fair trial 

14     or to a fair evaluation of the testimony of a witness." 

15             Perhaps I might also read rapidly Ru le 121(9) of the Rules of 

16     Procedure and Evidence:  "Subject to Article  61, Article 69 shall apply 

17     mutatis mutandis at the confirmation hearing ." 

18             Your Honours, I believe that it is u seful to remember that at the 

19     confirmation hearing in the Lubanga case the  Chamber indicated to the 

20     participants that the issue of admissibility  of evidence must be joined 

21     to the decision on the merits.  Transcript I CC/01-04-01-06/32. 

22             At page 21 and 22, you reminded us t hat Rule 122(9) allows us to 

23     raise challenges regarding the substance of the evidence during the 

24     confirmation hearing on the basis of Article  69. 

25             The Defence also referred to Article  69(7) regarding evidence 
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 1     which has been gathered in violation of inte rnationally recognised human 

 2     rights.  Your Chamber decided to associate t hat issue to the merits of 

 3     the case and to rule on it in the context of  the confirmation of the 

 4     charges, and that is why, your Honours, the Defence of Mr. Ngudjolo 

 5     seeks, with the greatest of respect, that yo u do not deprive us of the 

 6     right to challenge the admissibility of the evidence, and you have made 

 7     an affirmation in that sense at the outset o f this hearing. 

 8             These are my submissions. 

 9             PRESIDING JUDGE KUENYEHIA:  Thank yo u very much. 

10             Can we hear Mr. Hooper now, please. 

11             MR. HOOPER:  Yes, thank you, Madam P resident. 

12             I haven't very much more to add by w ay of response to the 

13     submissions that we've heard, because those matters are essentially 

14     covered in my submission in the written argu ments -- or argument that has 

15     already been submitted. 

16             In respect of Witness 258 and Mr. Bu lmer's response to our 

17     submission, they are not in respect of a mat ter of admissibility because 

18     the matter's already been decided, but a mat ter of weight in that 

19     particular case.  We merely repeat that we s eek or submit it should be 

20     given little or no weight on the basis that there is no evidence that 

21     this was an informed way either of right to counsel, and we rely on the 

22     authorities that we've quoted. 

23             Secondly, we do submit that he was a  co-perpetrator or had 

24     potential to be seen as a co-perpetrator, an d that my friend Mr. Bulmer 

25     is wrong when he suggests that there's no ba sis upon which that can be 
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 1     asserted.  We assert it, and a reference to the contents of the statement 

 2     which, while observing the necessary confide ntiality of that statement, I 

 3     can, I think, freely indicate is the stateme nt of a purported FRPI 

 4     insider, militarily active, participating in  events.  In those 

 5     circumstances, we submit, it's quite plain t hat he'd fall within that 

 6     status, and for that reason, we submit, his reliability is cast into 

 7     doubt.  And finally, of course, one has to r ecognise and acknowledge that 

 8     that person is dead.  So for all those reaso ns, we submit that that 

 9     evidence has little or no weight. 

10             Secondly, in relation to the video, I'm not going to repeat those 

11     matters which have already been placed befor e the Court both orally and 

12     in writing. 

13             If the position is as was repeatedly  stated, that the only object 

14     of this video being admitted is in order to establish that the gentleman 

15     who sits at the back there wearing the red t ie is Mr. Germain Katanga, 

16     well, I think as I previously indicated, and  I formally indicate today 

17     for the purposes of the confirmation hearing , that is Germain Katanga. 

18     There is no dispute as to his identity, in w hich case this evidence 

19     becomes otiose and essentially irrelevant in  light of that admission. 

20             Thirdly, Witness 167, the dog's dinn er, as we put it, we are not 

21     just seeking there a low threshold of -- of reliance.  We argue that the 

22     nature of that evidence is such that it shou ld be excluded.  It's not a 

23     diary.  We must stop using that word altoget her.  It's a collection of 

24     manuscripts.  On the face of it, and I don't  hold myself out as a 

25     handwriting expert, on the face of it there appears to be two different 
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 1     handwritings involved in the compilation, or  at least two different 

 2     handwritings involved in the compilation.  T hese are unsupervised 

 3     jottings.  My friend, in fact, suggests that  they have the merit of not 

 4     having been, as it were, written down in res ponse to an investigator.  On 

 5     the other hand -- the other side of that coi n also has its pitfalls and 

 6     problems. 

 7             Witness 167, is nominated a witness,  but we must consider what 

 8     the position is.  One, he is dead; and two, he never made a statement. 

 9     It does seem a very strange appellation in t hose circumstances to call 

10     that person a witness. 

11             So for all those reasons, those part icular reasons, we would say 

12     this is inadmissible.  Alternatively, it sho uld not be relied upon.  But 

13     of course, the other part or limb of our sub mission is this:  that the 

14     material itself has been placed before us, b efore the defendant, the 

15     defending person, and indeed before the Cham ber, in a state which no 

16     court, in our submission, should expect evid ence to be presented except 

17     in the most extreme circumstances and for go od reason.  It may be that 

18     the Court hasn't itself had the opportunity of looking perhaps at part of 

19     it.  I'm going to hand up to the Court if I may two documents.  The first 

20     one is DRC-0014-0787, and the other document  is DRC-0014-0526.  These are 

21     part of the body of material that's sought t o be presented.  I just 

22     remind myself of the number of manuscripts.  There are 37 manuscripts.  I 

23     understand these to be just two of them.  On e is taken from the very 

24     beginning, one from the middle of the manusc ript.  The total in all 421 

25     pages which these two documents form part.  They have some jottings and 
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 1     underlinings but it is of no relevance to th e submission I'm making, and 

 2     if the Registry can pass these up just so th at we have a little idea of 

 3     what the Prosecution is seeking, has inflict ed on us, but is seeking to 

 4     inflict on the Court and has already said, I  think, in these words that 

 5     the Chamber can "read it later."  It is obvi ously a matter for the Court, 

 6     how it arranges its affairs, but we would su bmit that no Court should 

 7     have evidence proffered like that to it, lea st of all this one, and in 

 8     addition, nor should the defendant or his --  those who advise him and 

 9     counsel him be expected to wade through evid ence like that. 

10             And if you flip through it, you'll s ee that it's jottings almost 

11     on the back of a laundry list it would seem from time to time.  Some of 

12     it crossed out, some of it totally illegible , much of it irrelevant.  In 

13     fact, we have difficulty in identifying any relevant parts.  It appears 

14     to be the subject of hearsay.  It is the mos t extraordinary document that 

15     I've seen presented on mass as core evidence  before any court. 

16             So those are our submissions. 

17             PRESIDING JUDGE KUENYEHIA:  Do you h ave a copy for the 

18     Prosecution? 

19             MR. HOOPER:  No, I don't because he had read it all, so he'd 

20     be -- he'll be well up on it. 

21             MR. MacDONALD:  If I'm not mistaken,  these documents are in the 

22     e-court system in any event, your Honour.  W e don't need a copy. 

23             PRESIDING JUDGE KUENYEHIA:  And do w e need an evidence number as 

24     having been submitted as part of these submi ssions by the Defence 

25     Katanga? 
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 1   THE REGISTRAR (interpretation):   *Document ER N DRC-OTP-0140-0526 will bear 

 2   the number EVD-D01-0001, and *document ERN DRC -OTP-0140-0787 will carry the  

 3     number EVD-D01-0002. 

 4             PRESIDING JUDGE KUENYEHIA:  Thank yo u. 

 5             Mr. Hooper, are you done? 

 6             MR. HOOPER:  Almost, I think, yes. 

 7             In respect of the victims' submissio ns, I don't add to the 

 8     submissions that have been made orally and i n writing. 

 9             In respect of Ms. Massidda's suggest ed way of responding, we have 

10     no objection. 

11             Thank you. 

12             PRESIDING JUDGE KUENYEHIA:  Thank yo u very much.  This bring us 

13     to the end of today's scheduled statements a nd debate on procedural 

14     issues.  The Chamber will render the necessa ry decision just at the 

15     beginning of tomorrow's -- tomorrow afternoo n's session, and so the 

16     proceedings will be adjourned now, to resume  tomorrow afternoon as 

17     scheduled.  Thank you very much. 

18             COURT USHER:  All rise. 

19             The hearing ends at 3.16 p.m. 

20 

21 

22 

23 

24 

25 
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1   CORRECTION REPORT 

2   

3  After review, the following propositions of corr ection in the English and  

4   French transcripts have been brought by the cou rt-officer and have been  

5  approved by the Pre-Trial Chamber I: 

6   

7  p 53 lines 1 to 3 THE REGISTRAR (interpretation) : Document ERN 0014-0526 will  

8  bear the number EVD-D01-0001, and document ERN 0 014-0787 will carry the  

9  number EVD-D01-0002. 

10  is replaced by 

11 

12 p 53 lines 1 to 3 THE REGISTRAR (interpretation) :*Document  

13  ERN DRC-OTP-0140-0526  will bear the number EVD -D01-0001, and document  

14  ERN DRC-OTP-0140-0787  will carry the number EV D-D01-0002. 
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