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 1             International Criminal Court 

 2             Trial Chamber I 

 3             Situation Democratic Republic of the  Congo - ICC-01/04-01/06 

 4             Status Conference - Open Session 

 5             Tuesday, 10 June 2008 

 6             The hearing starts at 10.03 a.m. 

 7             COURT USHER:  All rise.  The Interna tional Criminal Court is now 

 8     in session.  Please be seated. 

 9             PRESIDING JUDGE FULFORD:  Good morni ng.  The Prosecution today 

10     are represented by Ms. Bensouda and Mr. With opf together with other 

11     members of the Prosecutor's team.  For the D efence Mr. Biju-Duval and 

12     Ms. Buteau, again with other members of the Defence team.  Mr. Walleyn 

13     and Ms. Bapita are here representing the vic tims who are currently 

14     participating in these proceedings, and for the Office of Public Counsel 

15     for Victims there are the usual representati ves, Ms. Massidda and 

16     Ms. Pellet. 

17             Ms. Bensouda, Mr. Withopf, I wish to  begin with the filing that 

18     was made late last night by the Prosecutor p roviding some updated 

19     information on documents, and given the stat us that has been given to 

20     this filing, I must begin by asking whether it is in truth necessary to 

21     maintain the status that thus far has been g iven to it.  It has been 

22     filed confidentially, Prosecution and Defenc e only, with confidential 

23     Prosecution only annexes.  So it needs to be  split into two parts. 

24             Reading the filing itself and exclud ing the annexes for a moment, 

25     I am unable to see anything within that docu ment that cannot be discussed 
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 1     publicly.  It seems to me that there is noth ing in it which needs 

 2     protecting from the public, but I would ask,  please, for a measured and 

 3     considered response to that proposal. 

 4             MR. WITHOPF:  Thank you, Mr. Preside nt, your Honours.  As you can 

 5     imagine, Mr. President, your Honours, the of fice of the Prosecutor has 

 6     reflected on this matter very extensively an d of course the Office of the 

 7     Prosecutor had also to take into account the  views of the United Nations. 

 8     And obviously without going and being able t o go into any further detail, 

 9     there was one particular item in this filing , and I refer to paragraph 6 

10     of it, which at the stage of the discussions  yesterday evening with the 

11     United Nations made the Office of the Prosec utor finally to decide to 

12     file this filing confidential Prosecution an d Defence only. 

13             PRESIDING JUDGE FULFORD:  But what's  the position this morning, 

14     Mr. Withopf?  Do you still wish this to rema in Prosecution and Defence 

15     only, or are you now prepared for the docume nt to be discussed publicly? 

16             MR. WITHOPF:  Obviously, Mr. Preside nt, your Honours, in light of 

17     the time difference between New York City an d the seat of the court, 

18     unfortunately there was no further developme nt which would enable me to 

19     agree to the suggestion that everything and anything in this filing can 

20     be discussed in public court. 

21             PRESIDING JUDGE FULFORD:  Well, Mr. Withopf, I find this 

22     submission extremely difficult.  Although yo u may not have an answer to 

23     the matters raised in paragraph 6, I do not see why this material needs 

24     to be kept from the public, the fact that th e matters set out in 

25     paragraph 6 are undergoing consideration at the moment.  Irrespective of 
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 1     what the answer is, it seems to me that ther e is no good reason for 

 2     concealing from the public that these matter s are under review. 

 3             MR. WITHOPF:  Again, Mr. President, I reiterate that the Office 

 4     of the Prosecutor in this context has and co ntinues to take into 

 5     consideration the views as expressed by the United Nations, and this has 

 6     finally been the determining factor. 

 7             PRESIDING JUDGE FULFORD:  Now, in te rms of being able to 

 8     establish a modus avendi for today, so long as we are careful with 

 9     paragraph 6, is there any difficulty with th e other parts of the filing 

10     being referred to excluding the annexes? 

11             MR. WITHOPF:  Mr. President, in resp ect of our other portions of 

12     this filing, these matters can be discussed in public. 

13             PRESIDING JUDGE FULFORD:  What do yo u mean by "our other 

14     portions"?  Are you meaning that there can b e no reference to anything 

15     that involves the United Nations? 

16             MR. WITHOPF:  Of course there can be  reference to almost 

17     everything that involves the United Nations but the information that has 

18     been provided in paragraph 6. 

19             PRESIDING JUDGE FULFORD:  Right.  No w, what about the letters? 

20     The -- they both end with the statement that  the United Nations has no 

21     objection to the Prosecutor sharing the lett er with the Trial Chamber. 

22     By that is one -- or, rather, by that has th e Prosecution interpreted the 

23     intention of the United Nations that only th e Judges should see the 

24     letters, or is it that those in court partic ipating in the proceedings 

25     should see the letters?  What's the position  in that regard, Mr. Withopf? 
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 1             MR. WITHOPF:  Mr. President, your Ho nours, there's a very clear 

 2     position and it's not solely interpretation of the two letters.  It's 

 3     actually further consultation with the Unite d Nations on this particular 

 4     sentence in the two letters, and the United Nations have made it 

 5     abundantly clear that solely the Judges of t he Honourable Bench should 

 6     see the letter. 

 7             PRESIDING JUDGE FULFORD:  Well, Mr. Withopf, we only have two 

 8     hours this morning, and we do not have the l uxury of moving straight into 

 9     an ex parte session so that we can investiga te that suggestion, but I 

10     have to say it places the Defence in an extr emely difficult position if 

11     this discussion is taking place without them  having any of the core 

12     material that underpins the filing that you made late last night.  I'm 

13     sure you appreciate the difficulty. 

14             MR. WITHOPF:  Indeed, Mr. President,  I do appreciate the 

15     difficulty, but we also as the Office of the  Prosecutor have to take into 

16     account the views of the United Nations as t he information provider, and 

17     in these letters there is information actual ly falls within the range and 

18     within the ambit of the confidentiality agre ement. 

19             PRESIDING JUDGE FULFORD:  Right.  No w, figures, please, 

20     Mr. Withopf, and some very precise informati on, please. 

21             In the past within this category the re has been reference to a 

22     little over 200 documents.  I think 216, wen t down at one stage to 212, 

23     and it may have fallen at some stage slightl y below that, but that is the 

24     order. 

25             In this filing of last night, there is reference to 35 documents, 

ICC-01/04-01/06-T-89-ENG ET WT 10-06-2008 4/51 NB T



Status Conference – Open Session  Page 5 

ICC-01/04-01/06  Tuesday, 10 June 2008 

 1     2 which can be disclosed and 33 which we wil l analyse in general terms in 

 2     a moment.  Now, that falls far short of 212 or thereabouts in terms of 

 3     number of documents.  Now, how many other do cuments are in the possession 

 4     of the Office of the Prosecutor in this cate gory in relation to which the 

 5     United Nations is the information provider?  Can I have an exact number, 

 6     please? 

 7             MR. WITHOPF:  Indeed, Mr. President.   I can provide the 

 8     Honourable Bench with the exact number.  The re are currently 156 

 9     documents stemming from the United Nations i n that list of documents 

10     which due to the Article 54(3)(e) protection  at this stage cannot be 

11     disclosed to the Defence. 

12             PRESIDING JUDGE FULFORD:  And the 35  documents comprise the 

13     overall group of 156; is that right? 

14             MR. WITHOPF:  The 35 do.  The 156 do  include the 35, and out of 

15     the 35, 2 have been disclosed to the Defence  yesterday, Mr. President. 

16             PRESIDING JUDGE FULFORD:  And all of  the 156 come within the 

17     category of potentially exculpatory material s. 

18             MR. WITHOPF:  Or, Mr. President, fal ling under Rule 77. 

19             PRESIDING JUDGE FULFORD:  And I want  a further subdivision, 

20     please.  How many, under Rule 77, how many u nder potentially exculpatory? 

21             MR. WITHOPF:  Mr. President, your Ho nours, to answer this 

22     question I correctly, as you expected, we wo uld need some time to check 

23     within our materials.  We will be able to pr ovide this information in the 

24     course of today's hearing. 

25             PRESIDING JUDGE FULFORD:  Right.  We  will need this certainly 
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 1     during the course of the day, and I would pr efer it if we could have it 

 2     during the course of this hearing, please. 

 3             MR. WITHOPF:  There is some realisti c hope that we will be in a 

 4     position to provide the exact numbers. 

 5             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

 6             Now, the -- the filing seeks to set out a possible way, within 

 7     the view of the United Nations and the Offic e of the Prosecutor, of 

 8     resolving the difficulties in relation to 33  documents.  Save for a very 

 9     short reference in paragraph 7, there is ess entially no suggestions made 

10     as regards the significant balance of the do cuments. 

11             What's proposed in relation to those , Mr. Withopf? 

12             MR. WITHOPF:  Mr. President, your Ho nours, in respect of the 

13     remaining documents, and it's correct this i s still a large number of 

14     documents, the Office of the Prosecutor cont inues its consultations with 

15     the various entities of the United Nations. 

16             As your Honours can easily deduct fr om the content of the letters 

17     without going into any further detail, these  negotiations turned out to 

18     be complex, and they had to turned out to be  complex for the sole reason 

19     that the United Nations for very good reason s are considering their 

20     mission and their mandate, which is differen t compared to the mandate of 

21     the Office of the Prosecutor. 

22             Having said that, the negotiations c ontinue.  I want to be very 

23     careful about guessing what the outcome of t hese negotiations may be. 

24             PRESIDING JUDGE FULFORD:  No guessin g, Mr. Withopf.  Let's be 

25     absolutely clear about this.  The Bench is n ot interested in speculation. 
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 1     We are not interested in possibilities be th ey remote or otherwise. 

 2     Today is a day when we require concrete info rmation or really nothing at 

 3     all. 

 4             MR. WITHOPF:  And that's, Mr. Presid ent, exactly why I said I'm 

 5     not prepared to guess, and for that reason I 'm not in a position to 

 6     anticipate what the outcome of these negotia tions are. 

 7             PRESIDING JUDGE FULFORD:  Now, this was first raised in the 

 8     autumn of last year when the Bench made some  very clear observations 

 9     about the need for the restrictions on these  documents to be lifted in a 

10     timely fashion so as not in any way to impai r this accused's right to a 

11     fair trial, and that was stated by the Bench  both orally and as part of 

12     at least one written decision.  The trial is  due to start on Monday week, 

13     Mr. Withopf.  This material has not in any f orm been disclosed to the 

14     accused.  We'd be interested to know what th e Prosecution's suggestion is 

15     in relation to the appropriateness or otherw ise of commencing the trial 

16     on the 23rd of June when none of this materi al has been shown either to 

17     Mr. Lubanga or to the Judges of this court. 

18             MR. WITHOPF:  Mr. President, your Ho nours, acknowledging that the 

19     situation is complex, the Office of the Pros ecutor is of the view that 

20     the trial can nevertheless start on the 23rd  of June as currently 

21     scheduled by the Honourable Bench, and I say  this for a whole series of 

22     reasons.  The first reason, Mr. President, y our Honours, is the fact, and 

23     it has been explained in one of our earlier filings on this matter, that 

24     the Defence has been provided with alternati ve evidence.  Materials that 

25     are not protected by Article 54(3)(e) which concern the same categories 
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 1     of either potentially exculpatory material o r Rule 77-related aspects of 

 2     the case have been disclosed to the Defence.   So the Defence is certainly 

 3     in a position based on the materials that ha ve been disclosed to properly 

 4     prepare for the trial. 

 5             On top of it, your Honours, Article 67(2) has also an aspect 

 6     which indicates that the Defence, and in our  view, Mr. President, your 

 7     Honours, also the Honourable Bench to an ext ent should trust the Office 

 8     of the Prosecutor.  And I'm saying this, Mr.  President, your Honours, 

 9     because the language of Article 67(2) specif ically says "materials that 

10     in the belief of the Prosecutor are of poten tially exculpatory evidence." 

11             PRESIDING JUDGE FULFORD:  Yes, Mr. W ithopf.  I'm going to 

12     interrupt you immediately on this before thi s -- this goes further with 

13     unhelpful avenues being explored. 

14             The choices are either that the Judg es have to look at absolutely 

15     everything in the possession of the Prosecut or to make a decision as to 

16     whether or not the material that is potentia lly exculpatory, which would 

17     impose a massive burden on the judiciary, or  the first stage in the 

18     process of assessing exculpatory evidence is  entrusted to the Prosecutor 

19     with the Prosecutor making a decision as to whether or not it potentially 

20     comes within the category, and if there are areas of doubt as Article 

21     67(2) sets out, the Chamber is the arbiter a s to whether or not, in fact, 

22     it's material that falls to be disclosed.  B ut what underpins the whole 

23     of that procedure is that the Chamber retain s not only the opportunity 

24     but also the obligation of ensuring that any  exculpatory evidence or 

25     potentially exculpatory evidence over which there's a doubt is viewed by 
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 1     it so it makes a decision as to what is fair  for the accused in the 

 2     trial. 

 3             The difference between that and what  is being proposed here is 

 4     that the Chamber, under the proposals you ar e making, is being entirely 

 5     excluded from the process.  This will be an arrangement arrived at 

 6     between the Office of the Prosecutor and the  United Nations with the 

 7     Office of the Prosecutor making all the dete rminations as to what is 

 8     potentially exculpatory, the Office of the P rosecutor making every 

 9     determination as to whether or not this mate rial has been covered by 

10     other material that has been severed on the Defence.  It will be the 

11     Office of the Prosecutor arriving at summari es of the material which will 

12     be provided to the defendant without the Jud ges at any stage seeing the 

13     material or making any kind of judicial deci sion as to whether or not the 

14     approach taken by the Office of the Prosecut or is right. 

15             That is, Mr. Withopf, potentially to  take away from the Chamber 

16     its core role of ensuring that this accused has a fair trial.  Now, that 

17     is a point which you need to address today d irectly. 

18             MR. WITHOPF:  Mr. President, your Ho nours, indeed it's correct 

19     the Trial Chamber is indeed the custodian of  the accused person's right, 

20     and -- his rights, also in the context of Ar ticle 67(2). 

21             There's one point, Mr. President, yo ur Honours, you just 

22     mentioned, that the Defence may get material s, including the summarised 

23     materials, without the Trial Chamber being i nvolved in this exercise. 

24     The Trial Chamber will get to read the summa ries or make reference to 

25     this paragraph where we only, in our view, w ithin a very limited ambit 
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 1     can talk in the course of a public session.  We say subject to the 

 2     Chamber's determination.  So the Office of t he Prosecutor has very 

 3     deliberately taken the approach that the Cha mber should play a role in 

 4     line with the particular position it has in the context of potentially 

 5     exculpatory information. 

 6             PRESIDING JUDGE FULFORD:  How do we determine whether the 

 7     summaries are adequate or are fair or are co rrectly directed if we have 

 8     not seen the underlying material on which th ose summaries are based?  We 

 9     will have to trust completely the quasi-judi cial decision which will have 

10     been taken by the Office of the Prosecutor i n relation to those 

11     materials. 

12             Now, how do you get round that probl em, Mr. Withopf? 

13             MR. WITHOPF:  And even if you disagr ee, Mr. President, Article 

14     67(2) says "Where he or she," making referen ce to the Prosecutor, 

15     "believes, shows, or tends to show."  There is an aspect of trust in the 

16     Office of the Prosecutor, and at this stage,  Mr. President, and I hasten 

17     to add this, there is no evidence, not the s lightest evidence that the 

18     Office of the Prosecutor is hiding potential ly exculpatory materials or 

19     materials that falls under Rule 77. 

20             PRESIDING JUDGE FULFORD:  As my coll eague Judge Blattmann has 

21     pointed out sotto voce, if you read 67(2) in  its entirety the whole 

22     purpose of the section is about disclosing m aterials to the accused which 

23     in the judgement of the Office of the Prosec utor is potentially 

24     exculpatory.  Here there is to be no disclos ure of the materials.  Here 

25     instead there is to be some kind of summary of the evidential value of 
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 1     that material which has been constructed by the Office of the Prosecutor 

 2     without the Chamber having any input at all as to whether or not the 

 3     summary is fair, is adequate, or is accurate . 

 4             MR. WITHOPF:  Mr. President, your Ho nours, there's some further 

 5     aspects to it.  The Chamber has seen at leas t 33 of the materials that 

 6     are currently under 54(3)(e) protection, and  having the opportunity to 

 7     read these materials, the Chamber will certa inly understand, and these 

 8     materials are likely to be a representative example and certainly the 

 9     Chamber will be able to understand what the potentially exculpatory value 

10     of these and other documents may be. 

11             It is correct, Mr. President -- 

12             PRESIDING JUDGE FULFORD:  When have we seen these 33 materials? 

13     In which filing were these 33 materials set out? 

14             MR. WITHOPF:  These are the ones tha t stem from the other 

15     information providers, not from the United N ations.  There were two sets 

16     of filings, Mr. President, your Honours. 

17             PRESIDING JUDGE FULFORD:  Well, in r elation to the other 

18     information providers, Mr. Withopf, we've be en shown heavily redacted 

19     versions of them to the extent that they've come through at all.  We have 

20     not seen the materials in their entirety. 

21             MR. WITHOPF:  I would not agree with  the description of these 

22     materials as being heavily redacted. 

23             PRESIDING JUDGE FULFORD:  All right.   Elements redacted of 

24     crucial significance, such as any identifyin g information. 

25             MR. WITHOPF:  But not, Mr. President , your Honours, the portions 
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 1     that contain the potentially exculpatory inf ormation or information that 

 2     falls been the ambit of Rule 77.  The Chambe r will be in a position to in 

 3     respect of these 33 documents to evaluate wh at the potentially 

 4     exculpatory nature and value of these docume nts is about, and this will 

 5     give the Chamber an idea about the other doc uments as well. 

 6             PRESIDING JUDGE FULFORD:  Mr. Withop f, I really don't see how we 

 7     can measure or be expected to form a judgeme nt on the documents that 

 8     we're currently discussing, the United Natio ns documents, by reference to 

 9     documents that have been provided by other i nformation providers all 

10     together.  They're an entirely different gro up of documents.  And I hope 

11     you're not expecting us to make a judicial d ecision on the adequacy of 

12     disclosure not on the basis of the underlyin g documents that are going to 

13     be covered by the agreements that you're hop ing to reach but by 

14     consideration of another class of documents provided by someone other 

15     than the United Nations. 

16             MR. WITHOPF:  Again to an extent, Mr . President, I do understand 

17     the concern, and of course the Office of the  Prosecutor will be very much 

18     prepared to discuss the concern that has bee n raised today by the 

19     Honourable Bench with the United Nations, ho ping that the United Nations 

20     will take these considerations into account.  

21             (Trial Chamber confers) 

22             PRESIDING JUDGE FULFORD:  All right,  Mr. Withopf.  I think the 

23     Bench has now clearly expressed its concern.   I'm encouraged to, as it 

24     were, give you your head so that you can com plete any submissions that 

25     you have on this point.  You were, before I deflected you, in the process 
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 1     of addressing how it is that it is fair to t his accused for the trial to 

 2     start whilst there is a tranche of potential ly exculpatory evidence that 

 3     has not been served on him prior to the comm encement of the trial, and I 

 4     think you got as far as saying that we can r est assured because the 

 5     Prosecutor informs the Bench that the defend ant has had similar evidence 

 6     to that which is covered by these confidenti ality agreements, has had 

 7     similar evidence served on him. 

 8             Now, is there anything else to be sa id on the fairness, 

 9     Mr. Withopf, of starting the trial on the 23 rd of June? 

10             MR. WITHOPF:  Mr. President, you hav e correctly reflected and 

11     stated the Office of the Prosecutor main poi nt in that regard, and I wish 

12     to add that disclosure of potentially exculp atory material is an ongoing 

13     obligation, and the Defence will have to acc ept that potentially 

14     exculpatory materials will be disclosed thro ughout the trial.  These 

15     added potentially exculpatory materials may be new materials that come in 

16     in the context of further and ongoing invest igations in the various 

17     situations, but it also may be materials tha t after further negotiations 

18     with the UN or the other information provide rs, taking into account and 

19     taking in particular account the concerns as  they have been raised today 

20     by the Honourable Bench, may be prepared to agree that the one or the 

21     other document can be disclosed to the Defen ce. 

22             The main point, however, remains tha t the Defence is indeed in 

23     possession of materials which are very, very  similar in nature compared 

24     to the materials that at this stage cannot b e disclosed, and the Office 

25     of the Prosecutor in its filings has also ma de it clear that there's 
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 1     nothing in these materials which potentially  impact on the guilt or the 

 2     innocence of the accused.  It's not meeting that threshold. 

 3             PRESIDING JUDGE FULFORD:  I'm going to ask a question arising out 

 4     of that.  How does one have evidence which i s potentially exculpatory 

 5     which also is evidence which does not impact  potentially on the guilt or 

 6     innocence of the accused?  How do you square  that circle, Mr. Withopf? 

 7             MR. WITHOPF:  There could be evidenc e that could fall within the 

 8     range of mitigating factors which, by defini tion, do not impact on the 

 9     guilt or the innocence of the accused, Mr. P resident.  And again, some of 

10     these materials, and we will provide you wit h the exact figures later on, 

11     fall within the ambit of Rule 77, and Rule 7 7 says that materials need to 

12     be provided for inspection that are material  for the preparation of the 

13     defence.  And there's a difference, Mr. Pres ident, your Honours, between 

14     materials as -- is of potentially exculpator y nature and material that is 

15     material to the preparation of the defence. 

16             PRESIDING JUDGE FULFORD:  Does one t ake it then that whenever the 

17     Prosecution uses the expression "potentially  exculpatory materials" in 

18     its filings or in its submissions, you are r eferring solely to evidence 

19     that goes to mitigate the guilt of the accus ed rather than to his guilt 

20     or innocence, or is that an expression that you use generically? 

21             MR. WITHOPF:  (Microphone not activa ted) ... to answer the 

22     question. 

23             Thank you very much, Mr. President.  This is not what I'm saying. 

24     Of course there is material that impacts -- that falls within the range 

25     of the definition of Article 67(2), and ther e is material that is of 
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 1     mitigating or potentially of mitigating natu re.  I'm not saying that all 

 2     these materials are solely of potentially mi tigating nature, but what I 

 3     wish to add, and I'm grateful to my colleagu e Ms. Solano who drew my 

 4     attention to it, is the following:  The Offi ce of the Prosecutor has 

 5     always taken an extremely liberal approach t o disclosure under Article 

 6     67(2), meaning that the Office of the Prosec utor has disclosed materials, 

 7     which in a narrowed down interpretation of A rticle 67(2), may not even 

 8     fall within that definition, and I make spec ific reference to the 

 9     materials that have been disclosed under the  heading of tu quoque, which 

10     the Trial Chamber itself in one of their dec isions has made clear to the 

11     parties that it does not consider tu quoque materials falling within the 

12     range of Article 67(2).  These materials are  now at the specific request 

13     of the Defence provided under Rule 77. 

14             So there is a whole lot of materials  which may be mitigating in 

15     nature, which may fall under Rule 77, and wh ich may meet the criteria of 

16     Rule 67(2). 

17             PRESIDING JUDGE FULFORD:  I'm not su re whether that really shines 

18     a very bright light on the problem, Mr. With opf, but thank you for the 

19     submission.  Now, is there anything else on this point? 

20             MR. WITHOPF:  No, Mr. President, you r Honours. 

21             PRESIDING JUDGE FULFORD:  Thank you very much. 

22             Now, Mr. Biju-Duval, you may find th is a convenient moment to 

23     address both the specific issue that I have been pressing Mr. Withopf on 

24     this morning, but also to introduce and deal  with your more general 

25     submissions which, perhaps it can be said, h ave had at their core the 
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 1     argument that the Chamber should order the d iscontinuance of these 

 2     proceedings. 

 3             MR. BIJU-DUVAL (interpretation):  Pr esident, Judges, the Defence 

 4     has understood that the Chamber shares the D efence's concerns which will 

 5     enable me to be brief in my observations. 

 6             President, members of the Court, you  know that Mr. Lubanga's 

 7     Defence has never tried to follow a strategy  to break the proceedings, to 

 8     put up obstacles.  This was never the strate gy of Mr. Lubanga's Defence. 

 9     The Defence wants justice to be done.  The D efence wants justice to move 

10     forward but on condition that it does not tu rn into injustice. 

11             We have all understood, and this is nothing new to you, that the 

12     proceedings we are dealing with are little b y little eaten away by 

13     confidentiality, which we know is our cake i n judicial matters is always 

14     a step back and a danger when seeking justic e and seeking the truth.  So 

15     it is eaten up by this issue of confidential ity that concerned us today. 

16             We are in this terrible, unbelievabl e situation in which the 

17     Prosecutor is saying, "I have a hundred or m ore -- 250 -- 158 documents 

18     of an exculpatory nature that can affect the  guilt or innocence of the 

19     accused, but I received the documents from t he United Nations, and they 

20     have prevent me from disclosing them."  So t his situation is rather 

21     unbelievable, because we all know that the U nited Nations in this whole 

22     case are the Prosecution's institution of so rts.  The MONUC, the United 

23     Nations Mission in the Congo, is the first i nstitutional source, so the 

24     United Nations archive should be open to all  for truth to be said and 

25     justice to be done, but that's not the case.   And the real scandal here 
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 1     is less on the Prosecution's side than on th e United Nations's side, 

 2     because they are blocking the disclosure of essential information.  They 

 3     are preventing this information from being d iscussed in court and from it 

 4     being made known to the Judge -- Judges and to the accused.  And this is 

 5     an essential point, because here we're talki ng not only about the truth 

 6     but about Mr. Lubanga's right to defend hims elf.  That is what is at 

 7     stake. 

 8             And I would like to repeat something  that is stated very clearly 

 9     in the Prosecution's application of the 28th  of March, 2008.  What has 

10     the Prosecutor said?  Well, he has said in a ll fairness that he has 

11     documents from the United Nations that confi rm Mr. Lubanga's efforts to 

12     demobilise children and to initiate discussi ons with MONUC and other NGOs 

13     to get this -- set this demobilisation going , and this is an essential 

14     part of the case that you have to Judge. 

15             The Prosecutor also says in his appl ication that he has documents 

16     from the United Nations which tend to show t hat the accused did not have 

17     in his military branch, in the FPLC, did not  have sufficient control on 

18     the individuals committing the crimes.  Anyb ody here will understand that 

19     this is an essential part of the trial that is to be held.  You will 

20     understand that this is an essential part of  Mr. Lubanga's defence, but 

21     the Defence has to have knowledge of these e lements.  The Defence has to 

22     know whether or not this information is reli able, because it's not 

23     sufficient to have information.  It's not su fficient to be informed of 

24     events.  No.  The Defence must have evidence  that it can use. 

25             So this situation is scandalous, and  everybody is wondering why, 
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 1     why the United Nations more -- even more tha n the Prosecution, why the 

 2     United Nations want to deprive Mr. Lubanga f rom means to carry out his 

 3     defence.  The only reasons given are the rea sons of confidentiality. 

 4     They have not mentioned the need to protect certain individuals.  So what 

 5     is the real -- the real motive behind this?  Which powers, which 

 6     interests are at stake here?  Which are the powerful interests that have 

 7     led us to this situation in which the United  Nations organisation is 

 8     telling the Prosecutor -- the Prosecution, " No, we do not want these 

 9     elements for Mr. Lubanga's defence to be dis closed to Mr. Lubanga or to 

10     the Judges"? 

11             Well, this brings me to the end of t he first point of the 

12     submission I would like to make to the Chamb er.  It appears today that a 

13     decision must be made, because there is, on the one hand, the fundamental 

14     rights of the accused, and on the other here  the non-disclosure of 

15     documents, and we cannot make confidentialit y prevail over the search for 

16     the truth.  The international raison d'etre,  because that's what we're 

17     talking about, cannot prevail over the requi rements of justice and the 

18     rights of the accused, and that is why the D efence has made an 

19     application, a mission to the Court, a very serious one, a very 

20     well-thought one, consisting in saying that in view of the time already 

21     passed we only have today.  In view of the s ituation, the bottleneck we 

22     are in in which the United Nations and the O ffice of the Prosecutor do 

23     not -- or are withholding essential evidence  for Mr. Lubanga's defence, 

24     that the only solution left for the Chamber -- is for the Chamber to 

25     decide that the trial can't go ahead. 
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 1             It's the first time the Defence is s aying this and is saying this 

 2     very gravely.  It's not what the Defence wan ts.  The Defence wants 

 3     justice to be done.  We are currently in a b ottleneck, in a scandalous 

 4     situation which is not to the Defence's faul t.  It is due to this issue 

 5     of sources from the Office of the Prosecutor , but we need to draw the 

 6     consequences of all this.  And I said just a  moment ago that -- 

 7     concerning the Office of the Prosecutor that  all this is taken very 

 8     lightly because they are using confidentiali ty to cover up public 

 9     documents, public documents, and that's extr aordinary. 

10             I'd like to just give you an example  of this.  One of the 

11     documents given to the Chamber, it's an agre ement on the termination of 

12     hostilities concerning Article 54, confident ial United Nations. 

13             This is absurd.  Quite clearly the c onfidentiality imposed by the 

14     United Nations and then relayed by the Offic e of the Prosecutor is not 

15     there to defend legitimate interests.  Why - - which interests are being 

16     protected by these measures of confidentiali ty I don't know, and we have 

17     reasons to be concerned, but what I know is that the situation today is 

18     that we are at a stalemate, and the Defence' s conclusion is that we 

19     should terminate the proceedings now. 

20             I have finished there.  If you want,  I can continue with the 

21     second part of my submission. 

22             PRESIDING JUDGE FULFORD:  A question , Mr. Biju-Duval, a purely 

23     legal one.  The suggestion is made that we s hould, and the -- certainly 

24     the translation of the word that you used is  "terminate."  I don't think 

25     the Statute expressly provides for a termina tion of the proceedings that 
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 1     falls short of an acquittal of the accused. 

 2             Now, is it the submission of the Def ence that there is an 

 3     inherent power within the Chamber, flowing f rom our obligation to ensure 

 4     that the defendant has a fair trial, to, whi chever word one uses, to 

 5     stay, terminate, halt the proceedings if the  preconditions of a fair 

 6     trial have not been met? 

 7             MR. BIJU-DUVAL (interpretation):  Pr esident, I will note the same 

 8     as what you have noted in light of the texts .  We have made the same 

 9     analysis concerning the inherent powers.  Th ere's this widely shared 

10     notion in all systems, and even in the syste ms which I don't know very 

11     well, there's the notion of abuse of process , procedure.  We have the 

12     same type of procedural remedies in civil la w systems when the trial is 

13     no longer fair, when the irregularities are so serious that they 

14     jeopardise the possibility of justice being done.  And, Judges, I would 

15     like to come back to what you said that the Judges always have the 

16     inherent power to take note of the lack of f airness in the proceedings 

17     and to discontinue the proceedings. 

18             PRESIDING JUDGE FULFORD:  That's ver y clear, Mr. Biju-Duval.  You 

19     needn't expand on that unless their are furt her things that you 

20     particularly wish to say.  You may wish to u se this opportunity to 

21     address the other matters that you raised in  your filing. 

22             MR. BIJU-DUVAL (interpretation):  Th ank you, President.  And here 

23     again we're dealing with the issue of confid entiality, which is 

24     jeopardising, threatening the possibility of  justice being done.  This 

25     issue of confidentiality arises again becaus e after providing the Defence 
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 1     with essential evidence for its defence the Prosecution is now concealing 

 2     charges, possible new accusations.  This is nothing new to the Chamber as 

 3     the Office of the Prosecutor has already on several occasions indicated 

 4     that it is carrying out investigations again st Mr. Lubanga concerning 

 5     Mr. Lubanga about other crimes than the crim es currently put to the 

 6     Chamber and that the investigations are unde r way, and that it is 

 7     therefore leaving itself the possibility of initiating new proceedings or 

 8     making new accusations later on. 

 9             The Office of the Prosecutor has sai d it will not request adding 

10     new charges to the case before the Chamber t oday but leaves itself the 

11     possibility of opening a new Lubanga case in  which following the 

12     investigations currently carried out a new L ubanga case with new 

13     accusations could be opened.  And this is no t an acceptable situation, 

14     because clearly this is in violation of the very first of the accused's 

15     rights, and that is the right of the accused  to be informed of the 

16     accusations, the charges made by the Office of the Prosecutor.  But a 

17     whole series of -- series of charges remain secret today.  We have been 

18     told that the investigations are ongoing for  these charges and could lead 

19     to new charges, but this is not acceptable.  This is contrary to the 

20     principle of fairness of -- of prosecution, because the Defence cannot in 

21     a couple of weeks present its defence for ce rtain charges whilst being 

22     unaware of new charges that the Prosecutor i s going to hold against him 

23     and that arise in the course of the Prosecut or's investigations. 

24             This is not a typical situation in c ourt.  We're here at the 

25     International Criminal Court, and the Intern ational Criminal Court is 
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 1     dealing with the situation in Ituri.  The Of fice of the Prosecutor is 

 2     investigating crimes in Ituri, and this for close to five years.  We're 

 3     dealing with the same situation, and as rega rds the movement Mr. Lubanga 

 4     belonged to, this -- the events are limited in time and geographically, 

 5     and the investigations that are ongoing for crimes that will be 

 6     prosecuted, as the Prosecutor is saying, the  other crimes that are being 

 7     investigated just now must necessarily be of  the same situation and be 

 8     closely related.  And when we deal with the issue of criminal 

 9     possibility, one can make a difference betwe en the different crimes 

10     committed, but if you are here looking into the criminal responsibility 

11     of a man who was the head of a political-mil itary movement, then issues 

12     of criminal responsibility are, if not ident ical, very closely related 

13     for the crimes that he is accused of. 

14             The accused in some circumstances is n't able to present his 

15     defence and, on the other hand, not able to prepare another trial of 

16     which he is -- has not been informed of anyt hing yet, and this is why the 

17     Defence believes it is essential for the Cou rt to make a decision on this 

18     for matters to be clear, for things to be cl ear.  And if the Prosecutor 

19     envisages prosecuting Mr. Lubanga for a furt her crime, he should say so. 

20     He should say so now.  He should inform the accused of this now.  It's 

21     now that we need the information. 

22             There can only be one trial.  If not , he should say, "No.  There 

23     was a misunderstanding," or, "No, I stand do wn.  I am discontinuing my 

24     prosecution," and the Chamber will note this .  And if the Prosecutor 

25     refuses to take such a position, then in vie w of the fundamental rights 
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 1     of the Defence and the fairness of prosecuti ons, the Chamber must say 

 2     that no other Prosecutions can be initiated against Mr. Lubanga if they 

 3     are not -- are other than the charges that a re clearly defined in the 

 4     decision on the confirmation of the charges before the Chamber now. 

 5             That finishes my submission.  Thank you. 

 6             PRESIDING JUDGE FULFORD:  Thank very  much, Mr. Biju-Duval.  Is 

 7     there anything else on your filing that you wish to say today? 

 8             MR. BIJU-DUVAL (interpretation):  Pr esident, I have said the most 

 9     part of what I wanted to say, and as regards  the -- the other matter, I 

10     would refer to my written submission on the issues.  Thank you. 

11             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

12             Mr. Withopf, of course we give you t he opportunity to reply to 

13     these matters.  I am going to ask you, pleas e, to incorporate into your 

14     submissions, if you can, what I'm going to d escribe really as being the 

15     elephant currently standing in the corner of  this courtroom that has only 

16     partially been referred to and it's this:  I t appears to be the position 

17     that the information providers, be they the United Nations or other 

18     organisations, have been prepared to reveal information to the 

19     Prosecution on a confidential basis which th ey are not prepared to reveal 

20     to the Judges of this court on the same unde rtakings of confidentiality. 

21             There might be a point of view that if an organisation is 

22     prepared to trust the Office of the Prosecut or of this court, it may be 

23     expected, doubly or triply, to be prepared t o trust the Judges of this 

24     court.  It may be that you do not have or yo u are unable to give the 

25     explanation as to why the Judges are not to be trusted with viewing this 
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 1     material subject to the undertakings of conf identiality, and if that is 

 2     the position, then the elephant will remain in the corner of this 

 3     courtroom unaddressed.  It may, however, be that you are in a position to 

 4     provide this Court with an explanation. 

 5             MR. WITHOPF:  Thank you, Mr. Preside nt, your Honours.  From the 

 6     Judges' perspective, Mr. President, your Hon ours, I think this is an 

 7     extremely legitimate question to ask.  What I want to mention, however, 

 8     and what I want to put emphasis on, without having a clear-cut answer to 

 9     your Honours' concerns is the following:  Th e relationship agreement 

10     between the United Nations and the court, wh ich is binding law, and I 

11     re-emphasise this, it's binding law pursuant  to Article 21(2)(b) and 

12     Article 2 of the Rome Statute, explicitly me ntions that other organs, 

13     including the Chambers of the court cannot b e provided with the materials 

14     to the extent that they are Article 54(3)(e)  protected. 

15             So whilst I can only talk for the Of fice of the Prosecutor, not 

16     for the information providers, I think the O ffice of the Prosecutor is, 

17     as always, bound by the law and is complying  with the law, Mr. President, 

18     your Honours. 

19             PRESIDING JUDGE FULFORD:  Give me th e Article again, Mr. Withopf? 

20             MR. WITHOPF:  If you allow me to con sult my colleague for a 

21     second.  The Articles in the Statute that I can provide you with is 

22     Article 21(1) -- (1), 21(2)(b), and Article 2.  I'm just corrected and I 

23     say -- 

24             PRESIDING JUDGE FULFORD:  There is n o Article 21(2)(b).  It 

25     doesn't exist. 
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 1             MR. WITHOPF:  That's correct Mr. Pre sident, it's Article 

 2     21(1)(b).  I do apologise.  And the relation  -- 

 3             PRESIDING JUDGE FULFORD:  I'm sorry,  Mr. Withopf.  Let's take 

 4     these in turn.  I do not see how Article 21( 1)(b) prohibits those who 

 5     have signed an agreement deciding that the a greement is to be varied so 

 6     as to permit the organ of the court, in whom  it might be expected the 

 7     greatest degree of trust could be placed, is  permitted to view the 

 8     materials, and you will have to provide me a  construction of that Article 

 9     that means that agreements that have been re ached can never be varied to 

10     have that effect. 

11             MR. WITHOPF:  That's correct, Mr. Pr esident.  Of course 

12     agreements can be varied, and the United Nat ions as any other information 

13     providers can agree and can consent that the  documents concerned are 

14     provided to the Chamber, but in this case th e information providers have 

15     chosen not to give the consent to the Office  of the Prosecutor. 

16             PRESIDING JUDGE FULFORD:  Well -- an d you have made that position 

17     absolutely clear, and do we take it from you r silence that you're either 

18     unaware of the reasons as to why that stance  has been adopted or you're 

19     not in a position to provide us with the exp lanation? 

20             MR. WITHOPF:  The first observation I wish to make, 

21     Mr. President, your Honours, that of course the Office of the Prosecutor 

22     has tried to convince the United Nations, as  the other information 

23     providers, to provide the materials to the C hamber.  These negotiations 

24     are ongoing, and I'm sure today's observatio ns of the Presiding Judge 

25     will be taken into account, certainly by the  Office of the Prosecutor, 
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 1     but also by the information providers.  But to answer your question, I 

 2     cannot, because I'm not aware of the reasons , to provide you with the 

 3     reasons the United Nations led to the conclu sion to not provide the 

 4     Honourable Bench with the documents concerne d. 

 5             PRESIDING JUDGE FULFORD:  So in all of the discussions that have 

 6     been taking place since the autumn of last y ear when it was clear the 

 7     Office of the Prosecutor was going to go bac k to the information 

 8     providers, in all of those discussions it ha sn't been clarified as to why 

 9     this material will not be shown to the Bench ?  Is that right? 

10             MR. WITHOPF:  Not to my knowledge, M r. President, your Honours. 

11             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Withopf. 

12     That's very clear. 

13             Now, you've dealt with that point.  Do you wish, therefore, to 

14     reply to the other points raised by Mr. Biju -Duval? 

15             MR. WITHOPF:  Very much so, Mr. Pres ident, your Honours. 

16             I will continue but I will keep this  short.  With responding to 

17     the comments that have been made by my learn ed friend on Article 54(3)(e) 

18     again, we heard certain expressions, "unbeli evable," "scandalous."  My 

19     response to it Mr. President, your Honours, is making reference to 

20     Article 21(1)(b) and Article 2.  This is bin ding law for the court. 

21             My learned friend has put forward tw o examples, the first one 

22     being demobilisation orders, and the second one being materials that 

23     allegedly or potentially show that Thomas Lu banga Dyilo, that Mr. Lubanga 

24     did not or was not in a position to exercise  sufficient control over the 

25     military branch of the UPC, the FPLC.  And M r. President, your Honours, 
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 1     this is exactly what I said earlier on today .  The Defence has been 

 2     provided with potentially exculpatory inform ation that exactly shows 

 3     that.  The Defence has been provided with de mobilisation orders, and of 

 4     course, and I agree with my learned friend f rom the Defence, it may make 

 5     potentially a difference whether the Defence  has three such 

 6     demobilisation orders or whether the Defence  has four such demobilisation 

 7     orders.  Potentially a difference.  But the mere fact that there have 

 8     been such demobilisation orders is known to the Defence, is known to the 

 9     Defence since months, if not even since more  than a year, and the Defence 

10     would certainly be in a position to provide the Office of the Prosecutor, 

11     as it has been ordered Mr. President, your H onours, by the Honourable 

12     Bench with defence lines on this matter and I'm going to address the 

13     breach of the court's order later on in my s ubmissions. 

14             The second point my learned colleagu e from the Defence made are 

15     documents which allegedly or potentially sho w that Thomas Lubanga, that 

16     Mr. Lubanga did not have sufficient control over the FPLC.  And I repeat 

17     what I said.  Also in that respect potential ly exculpatory materials have 

18     been provided to the Defence.  So there's no thing that's hidden from the 

19     Defence even considering these additional do cuments which do potentially 

20     contain the very same or similar potentially  exculpatory information. 

21             In respect of Article 54(3)(e), Mr. President, your Honours, I 

22     leave it as such.  I think the points that h ave been made are exhaustive 

23     at this stage.  Obviously I stand at your di sposal if there are further 

24     questions, but I want to address the filing of the Defence of 2nd June 

25     requesting the discontinuance of prosecution  and immediate release of the 
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 1     accused in some more detail. 

 2             The Prosecution tends to agree that the Trial Chamber has indeed 

 3     inherent powers in respect of staging the di scontinuance of prosecution, 

 4     and I make this point taking into account IC TY's jurisprudence in that 

 5     respect.  However, the Prosecution has revie wed jurisprudence on 

 6     discontinuance and stay of proceedings, and it has reviewed the 

 7     jurisprudence of the European Court for Huma n Rights, but it also has 

 8     reviewed jurisprudence of this very court, M r. President, your Honours, 

 9     the ICC, and I will come back to this later on in a second, but 

10     summarised this jurisprudence, Mr. President , your Honours, shows the 

11     discontinuance of proceedings is usually a d rastic remedy for abuse of 

12     process.  It's the ultimate remedy, because it's final, Mr. President, 

13     your Honours, and for that reason it is limi ted, and it is strictly 

14     limited to the most serious cases such as si tuations involving the abuse 

15     by the Prosecution. 

16             Jurisprudence reveals, Mr. President , your Honours, that 

17     discontinuance of prosecution can only be st ated in situations where the 

18     conduct of the Prosecution calls into questi on the integrity of the 

19     system resulting in a affront of constitutio nal magnitude to the rights 

20     of the individual accused.  Mr. President, y our Honours, this is the 

21     threshold against which the Honourable Bench , in the Prosecution's 

22     submissions, needs to view and needs to deci de on the submissions by 

23     my -- of my learned friends of the Defence. 

24             PRESIDING JUDGE FULFORD:  What autho rity do you put before us to 

25     substantiate the propositions, Mr. Withopf, first that a stay of the 
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 1     proceedings is final, and second, that the t hreshold is the one that you 

 2     have just adumbrated. 

 3             MR. WITHOPF:  To answer your second question first, Mr. 

 4     President, your Honours, I make specific ref erence of the decision of the 

 5     decision of the Appeals Chamber on 14 Decemb er 2006 in the present 

 6     proceedings with the number 772, and I refer  to paragraphs 36 to 39 of 

 7     that Appeals Chamber decision. 

 8             In that decision the Appeals Chamber  of the court, of the ICC, 

 9     has set out the pre-conditions for a stay of  proceedings, and the Appeals 

10     Chamber has ruled that based on Article 21(3 ), namely that the 

11     application and interpretation of law must b e consistent with 

12     international recognised human rights, "The discontinuation can only be 

13     stated in cases where fair trial becomes imp ossible because of breaches 

14     of fundamental rights of the accused." 

15             Examples, Mr. President, your Honour s, have been provided by the 

16     Appeals Chamber in making reference to the E uropean Court of Human Rights 

17     and the English Court of Appeal, and such ex amples include in particular, 

18     and I quote:  "The improper conduct by the i nvestigation authorities and 

19     the use of evidence resulting therefrom." 

20             Mr. President, your Honours, the Pro secution is of the view that 

21     the Defence's submissions are not even alleg ing such conduct of the 

22     Office of the Prosecutor, and of course the Defence cannot allege such 

23     conduct because, of course, such conduct sim ply doesn't exist. 

24             With your leave, Mr. President, your  Honours, I want to address 

25     the second main point my learned friend from  the Defence has raised 
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 1     today, namely the issue of ongoing investiga tions. 

 2             It is correct, Mr. President, and yo ur Honours, and the starting 

 3     point from my learned friend for the Defence  is indeed correct, that the 

 4     Office of the Prosecutor has announced, incl uding in public filings, that 

 5     the investigation against Mr. Lubanga does c ontinue, and the Office of 

 6     the Prosecutor maintains its position.  The investigation against 

 7     Mr. Lubanga does indeed continue.  But I can not see, Mr. President, your 

 8     Honours, how this fact can have an impact on  the present proceedings 

 9     against Mr. Lubanga.  Mr. Lubanga in these p resent proceedings is charged 

10     with the crimes of enlistment, of conscripti on, and of use of children 

11     under the age of 15 years.  These are very s erious crimes, but Office of 

12     the Prosecutor has also made it clear and ha s made it abundantly clear, 

13     including on the record of this case, that i n the present proceedings the 

14     Office of the Prosecutor will not seek to am end the charges.  The Office 

15     of the Prosecutor will not add charges. 

16             And I'm not quite sure whether I und erstand the issue my learned 

17     colleague from the Defence has with this sit uation.  It's very general, 

18     it's very common that there is an accused in  proceedings, and the -- and 

19     an Office of the Prosecutor continues invest igations in respect of other 

20     crimes, Mr. President, your Honours, which a re not connected to the 

21     current charges against Mr. Lubanga.  This i s the right of the Office of 

22     the Prosecutor, Mr. President, your Honours,  and it's actually the 

23     obligation under the law to continue the inv estigations provided that 

24     certain gravity thresholds are met. 

25             I fail to understand, Mr. President,  your Honours, therefore what 
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 1     my learned friend for the Defence has put to  the Chamber. 

 2             I wish to address with your leave, M r. President, your Honours, 

 3     however, a number of further submissions tha t have been made by my 

 4     learned friend from the Defence in the writt en submissions.  A big point 

 5     has tried and has unsuccessfully tried to be  put to the Chamber, and it's 

 6     again disclosure related. 

 7             The Defence has alleged that since 2 8th of March it has received 

 8     materials, new materials, and these material s would be largely redacted, 

 9     and unfortunately my learned colleagues from  the Defence have chosen not 

10     to provide any further detail to the Honoura ble Bench, and for that 

11     reason I have to complement the Defence subm issions along the following 

12     lines, Mr. President, your Honours:  All dis closures following the 28th 

13     March disclosure, and the Honourable Bench h as always been kept abreast 

14     of the disclosure situation were the result of a process before the Bench 

15     and all redactions have been authorised by t he Trial Chamber, meaning 

16     that the procedural rights of Mr. Lubanga ha ve been safeguarded at any 

17     given point in time during this process. 

18             There are eight witness statements w hich contain potentially 

19     exculpatory information that were disclosed on the 9th of May in redacted 

20     form, again with the explicit authorisation of the Honourable Bench.  And 

21     on 18 -- sorry, on 16th of May, 18 witness s tatements containing 

22     potentially exculpatory information were dis closed again in compliance 

23     with the court order and with very limited r edactions, Mr. President, to 

24     only four of these statements. 

25             So the conclusion of my learned from  the Defence that these 
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 1     materials are all heavily redacted is just i ncorrect, Mr. President, your 

 2     Honours.  But what's even more important, an d my learned friends from the 

 3     Defence have not chosen to provide this info rmation to the Chamber, the 

 4     potentially exculpatory information containe d in these statements, 

 5     Mr. President, your Honours, was disclosed t o the Defence earlier on in 

 6     the process, and your Honours are very well aware that the Defence has 

 7     been provided with what we call, and in this  instance I use the acronym, 

 8     the pexo excerpts, the excerpts of potential ly exculpatory information. 

 9     And I can if the Chamber so wishes, I can pr ovide you in respect of each 

10     and every of the witnesses concerned as to w hen these excerpts have been 

11     provided and the provision of these material s started in August 2006, 

12     Mr. President, your Honours. 

13             PRESIDING JUDGE FULFORD:  Mr. Withop f, would it be convenient in 

14     relation to this particular problem to ask t he Prosecution to provide the 

15     Bench with exactly the kind of schedule that  you've just indicated so 

16     that we can understand, as it were, the over lap between the Rule 77 

17     materials, the pending applications in relat ion to redactions, and the 

18     extent to which the materials have already b een disclosed as part of the 

19     earlier disclosure process?  Would that be a  reasonable request to make 

20     of the Office of the Prosecutor? 

21             MR. WITHOPF:  Of course, Mr. Preside nt, it's a very reasonable 

22     request.  If you give us one day or two we c an provide this information 

23     in writing, whilst I'm told my colleague sti ll continues to try to 

24     establish the answer to the question you put  to us earlier on today in 

25     respect of the 54(3)(e) protected materials.  
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 1             PRESIDING JUDGE FULFORD:  Can we put  a deadline of three days 

 2     then on providing the Chamber with that sche dule and I would ask your 

 3     colleague to focus on the question that I pu t earlier rather than being 

 4     distracted by that. 

 5             MR. WITHOPF:  Of course we can agree  to this and if you give us 

 6     up until Friday we will certainly be in a po sition to provide exhaustive 

 7     information on these questions. 

 8             The main point and without going int o any further details in 

 9     light of what the Presiding Judge has just s aid, the main point I make in 

10     this context is the following.  The Defence has in its possession since a 

11     considerable time all the elements of the po tentially exculpatory 

12     information that would have enabled it to pr ovide the Honourable Bench 

13     and the Office of the Prosecutor with the De fence lines.  The Defence has 

14     chosen to not do so.  And as I mentioned ear lier on, Mr. President, your 

15     Honours, this is serious, and this is extrem ely problematic. 

16             In our view, Mr. President, your Hon ours, the Defence is in 

17     breach of a court order.  It's simply like t hat.  A court order that was 

18     made to ensure expeditious and fair proceedi ngs, and in that context, 

19     Mr. President, I recall the majority opinion  of the Trial Chamber's 

20     decision on the Defence request for leave to  appeal leave for disclosure, 

21     the number 1313, which clearly states that d isclosure of general lines of 

22     the defence, and the sole thing my learned c olleague from the Defence was 

23     supposed to do to provide the Office of the Prosecutor and the Defence 

24     [sic] with general lines of the Defence, is a case management tool to 

25     ensure that the trial is conducted with a mi nimum delay and to improve 
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 1     the efficient conduct of the proceedings.  I t's the very same counsel for 

 2     the Defence he -- who is permanently complai ning about delays caused by 

 3     the Office of the Prosecutor who has chosen to not to comply with the 

 4     Court's orders which explicitly said that th is is done in order to ensure 

 5     the expeditious and efficient conduct of the  proceedings. 

 6             I think that's worth mentioning in t his context, Mr. President, 

 7     your Honours. 

 8             And the basis for that decision was the 20 March 2008 decision on 

 9     disclosure by the Defence with the number 12 35, and in that decision the 

10     Trial Chamber had not only requested that th e Defence provides a 

11     document, and I quote again:  "Setting out i n general terms the defences 

12     the accused intends to rely on and any subst antive factual or legal 

13     issues that he intends to raise including al ibi and ground -- grounds for 

14     excluding criminal responsibility Rule 79." 

15             In our submission, Mr. President, yo ur Honours, the Defence 

16     having been in possession of potentially exc ulpatory materials since 

17     months, if not even since two years, could h ave easily be in a position 

18     to comply with the Court's order, and the De fence as I mentioned has 

19     chosen not to do so.  The Defence is in brea ch of a court order, 

20     Mr. President, your Honours. 

21             PRESIDING JUDGE FULFORD:  That maybe  so, Mr. Withopf, but we had 

22     anticipated that by the time the Defence was  in the position of having to 

23     discharge that obligation it would have been  in possession of all of the 

24     materials of both an incriminatory and an ex culpatory nature which the 

25     Prosecution has an obligation to disclose to  the Defence.  The one comes 
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 1     before the other. 

 2             MR. WITHOPF:  In mathematical terms,  Mr. President, your Honours, 

 3     I would like to agree with you, but in pract ical terms -- 

 4             PRESIDING JUDGE FULFORD:  It's not j ust in mathematical terms, 

 5     Mr. Withopf.  The Defence was expected to pu t in its general lines of 

 6     defence once it had received disclosure of t he relevant material in the 

 7     case.  As we are discussing today, there is potentially a problem in 

 8     relation to that, Mr. Withopf, and I would a nticipate an argument from 

 9     Mr. Biju-Duval that his obligation is put on  hold until such time as the 

10     Prosecution has substantively complied with its own obligations. 

11             MR. WITHOPF:  Now two remarks to it,  Mr. President, your Honours. 

12     The first a general one, namely the obligati on of the Office of the 

13     Prosecutor to disclose potentially exculpato ry materials is an ongoing 

14     obligation.  There will always be additional  potentially exculpatory 

15     information that the Office of the Prosecuto r will provide to the Defence 

16     based on new materials coming in. 

17             The second point I make, and this is  in furtherance of what I 

18     tried to transport earlier on, the Defence h as received, considering the 

19     amount of materials that have been disclosed  under the heading of 

20     potentially exculpatory information, a consi derable amount of materials, 

21     and compared to these materials what's still  outstanding is a small 

22     amount of materials.  And I'm not trying to negate the problem the 

23     Honourable Bench has identified, for sure no t, but coupled with the 

24     observation I made earlier on, Mr. President , your Honours, that the 

25     Defence has been given alternative evidence to all -- related to all 
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 1     issues that are contained or potentially con tained in the materials 

 2     currently still under Article 54(3)(e) prote ction, in the view of the 

 3     Office of the Prosecutor, the Defence should  have been in a position to 

 4     provide for the defence lines in the terms a s it has been ordered by the 

 5     Honourable Bench, namely general defence lin es.  And the mere fact that 

 6     there are a number of documents awaiting dis closure in the one or the 

 7     other way does not detract from this situati on, Mr. President, your 

 8     Honours. 

 9             PRESIDING JUDGE FULFORD:  Anything e lse, Mr. Withopf? 

10             MR. WITHOPF:  At this stage, Mr. Pre sident, your Honours, no. 

11     Thank you very much. 

12             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

13             Mr. Withopf, on other general matter s, not for discussion now but 

14     for your -- ah. 

15             Yes, Mr. Walleyn. 

16             MR. WALLEYN (interpretation):  Mr. P resident, your Honours, I 

17     think that this is a fundamental discussion to the future of these 

18     proceedings.  I think that the victims are i nterested in the continuation 

19     of these proceedings, so I think it is norma l for us to have the 

20     opportunity to submit some observations.  So  with your agreement, I shall 

21     first point out that I find it shocking or s urprising that the Office of 

22     the Prosecutor yesterday evening notified a filing which is considered to 

23     be ex parte Prosecution and Defence only, wh ich means that only one 

24     paragraph in this filing cannot even be disc losed to the general public. 

25     So I think that even there is one -- even if  there is one paragraph that 
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 1     should remain confidential in relation to th e general public, I would 

 2     like the Prosecutor to refrain from automati cally deciding that it cannot 

 3     be communicated as confidential to the repre sentatives of the victims. 

 4     And I might say that this is not the first t ime.  I might even add that 

 5     it's become a bad habit; that is, to forget that there are other 

 6     participants in the proceedings, and these m isuses ex parte proceedings 

 7     in that it helps to exclude other participan ts. 

 8             With regard to the Defence request, that is the request for 

 9     discontinuation of proceedings, it is not to  suspend.  It is not to stay. 

10     It is to bring an end to the proceedings onc e and for all.  This is 

11     fundamental and important as well, and in fa ct we have already had this 

12     discussion.  You may not have been there, Mr . Biju-Duval, at the time, 

13     but a similar motion was filed before the Pr e-Trial Chamber by Mr. Jean 

14     Flamme on the 23rd of May, 2006, and after s ome hesitation this 

15     application was amended by the Defence becau se the legal basis of such 

16     defence must be established.  It would be su bmitted that an accused be 

17     acquitted during a trial, but if the trial h as not even started, legally 

18     there are only two options available as prov ided in the Statute and the 

19     Rules of Procedure and Evidence for the disc ontinuation of proceedings. 

20     They are inadmissibility or lack of jurisdic tion of the court, and this 

21     must be specifically requested.  And when th e Pre-Trial Chamber so 

22     required, it said the Defence stated that th is was a challenge to 

23     jurisdiction.  The Defence may explain later  whether this goes to 

24     admissibility, but up till the decision of t he 14th of December 2006 that 

25     was referred to, the entire discussion was c onducted as pertaining to the 
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 1     jurisdiction of the court and involved the q uestion of whether the 

 2     Prosecution's abuse of process should be cha racterised as a problem with 

 3     regard to jurisdiction. 

 4             If we are talking about challenges t o jurisdiction, this entails 

 5     consequences for the proceedings and particu larly for the victims and 

 6     their participation in these proceedings.  T his is because the Statute 

 7     and the Rules of Procedure and Evidence expr essly provide that if there 

 8     are challenges to jurisdiction, then some pe ople must be heard, or they 

 9     must be afforded the opportunity to make sub missions.  And this is right, 

10     because if the trial is ended, it therefore excludes permanently the 

11     victims who are currently authorises to part icipate, or any other 

12     victims, from addressing the court in regard  to a request for 

13     reparations.  It also involves the State tha t referred the matter to the 

14     court. 

15             So it is explicitly provided, as the  Pre-Trial Chamber decided in 

16     its decision, which I believe was rendered o n the 23rd of October, 

17     2006 -- no.  I believe I am wrong.  It's the  24th of July, 2006.  So it 

18     was observed that there was a problem of jur isdiction, and then the 

19     Congolese State, in the first instance, and the victims who had already 

20     communicated with the court, were called upo n to submit their 

21     observations on this issue.  This is strict compliance with the Statute. 

22     So if the Defence describes its request for discontinuation as a 

23     challenge to competence or jurisdiction, the n we must stop everything. 

24     Otherwise, we must discuss this jurisdiction  in accordance with the 

25     provisions of the court's texts, and we must  also consider the 
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 1     possibility that other victims than those cu rrently involved may want to 

 2     make submissions, and possibly the state of Congo. 

 3             And the second point of the Defence is of interest to us as well, 

 4     because victims, and even victims who are he re before you, may have been 

 5     victims of other crimes committed by the acc used in the situation.  I 

 6     have at least one client who has stated this  explicitly, and therefore 

 7     this question could be of interest to us.  T hat is, we would like to know 

 8     whether the Trial Chamber may decide, as req uested by the Defence, to 

 9     discontinue other current investigations. 

10             Personally, Mr. President, I think t hat this is not possible from 

11     a legal stand point.  I think we are facing a situation that has also 

12     been provided for in the Statute. 

13             The if the Prosecutor considers that  he should be in a position 

14     to end an investigation, then he will submit  the matter to the Pre-Trial 

15     Chamber, because this is not with regard to a specific case of which a 

16     Chamber may be seized.  We are in the situat ion case.  And once again, 

17     within the context of these proceedings befo re the Pre-Trial Chamber, 

18     there should be the possibility for the vict ims to submit observations. 

19             So I would like the Chamber to be ve ry careful in ensuring that 

20     Rule 92(2) is applied in debating the -- and  discussing these issues, and 

21     we should look into whether or not we can in  this case stop 

22     investigations that are taking place elsewhe re.  I don't want to get 

23     involved in the merits of this discussion, b ut I don't think that it is 

24     possible.  And this is a -- there's another discussion here.  The Court 

25     could ask the Prosecutor to envisage or take  a position on whether or not 

ICC-01/04-01/06-T-89-ENG ET WT 10-06-2008 39/51 NB T



Status Conference – Open Session  Page 40 

ICC-01/04-01/06  Tuesday, 10 June 2008 

 1     an injunction should be made, and this on wh ether or not it is the right 

 2     time just now to hold the trial or not, but these are our issues that we 

 3     should decide. 

 4             Thank you. 

 5             PRESIDING JUDGE FULFORD:  Mr. Walley n, I'm -- Mr. Walleyn, I'm 

 6     going to ask you to address one particular i ssue.  Am I right in 

 7     understanding that burden of your submission s have been directed at the 

 8     possibility of the Chamber at this stage mak ing a final decision halting 

 9     the proceedings, as it were, forever as oppo sed to imposing a stay, which 

10     doesn't -- which doesn't terminate the proce edings once and for all but 

11     which recognises at present it is not possib le for there to be a fair 

12     trial, but in due course, depending on chang ed circumstances, it may be 

13     possible for there to be a fair trial, but o f those two options you were 

14     addressing the first and not the second. 

15             MR. WALLEYN (interpretation):  Presi dent, it is quite clear to me 

16     that the Chamber has the power to postpone t he date of the commencement 

17     of the trial and to possibly formally invite  other bodies than those 

18     participating in the trial to modify their p oint of view or produce 

19     documents, et cetera.  If everybody agrees t hat this situation will never 

20     change and it is final, then the discussion could be -- take two courses. 

21     Either the trial could start and then it wou ld be during the whole of the 

22     trial, after having heard the witnesses, see n the evidence, and taken all 

23     the elements into account that the Chamber w ill be able to decide and 

24     take into consideration the fact that some e xculpatory material wasn't 

25     furnished, but we here are not or shouldn't forget that efforts to 
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 1     demobilise children, for instance -- these e lements should be taken into 

 2     account.  If that wasn't the case, then this  issue wouldn't arise.  And I 

 3     haven't seen the application, but I believe here that we are talking more 

 4     about the mitigating circumstances than circ umstances which would cancel 

 5     the criminal responsibility.  But even if th ey did, it doesn't 

 6     necessarily mean that this issue concerns ju risdiction as the Chamber 

 7     explained in its decision of the 14th of Jul y, 2006, that this issue 

 8     should be one that could be dealt with durin g the trial and not 

 9     necessarily in this -- in a status conferenc e. 

10             PRESIDING JUDGE FULFORD:  Thank you,  Mr. Walleyn. 

11             Right.  Mr. Withopf, returning to th e -- as it were, the bits and 

12     pieces, I want to bring to your attention, n ot for substantive 

13     decision -- submissions now but for your con sideration, as regards the 

14     charges you have put in certain submissions as regards what should be put 

15     to the accused at the commencement of the tr ial, and there have been -- 

16     there's been at least one other point of vie w advanced in writing.  I'm 

17     going to ask you, please, to reflect on para graph 21 of the Chamber's 

18     decision of the 13th of December, 2007.  Tha t's the file ending in 1084, 

19     where the Chamber reached the decision that there are six charges before 

20     the Chamber with, as it were, two groups of three dealing with enlisting, 

21     conscripting, and using, and the suggestion that's made, no more than a 

22     suggestion, that it would in fact be best if  six charges were read out to 

23     reflect that decision on the part of the Cha mber, but that's a matter not 

24     for submission now but for consideration. 

25             The -- the Registry has been asked b ut has not yet finalised -- 
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 1     has been asked to research two experts on tr auma.  In due course the 

 2     parties and the participants will be provide d with their details. 

 3             Ms. -- the Defence have submitted by  way of e-mail some further 

 4     suggestions in relation to the sitting sched ule of the Court.  If anybody 

 5     else wishes to further contribute to that de bate, there is an expiry time 

 6     of Friday, 4.00 p.m. this week. 

 7             Mr. Walleyn has indicated that in re lation to victim A0002/6, 

 8     that individual is prepared for his identity  to be revealed to the 

 9     Defence.  That will occur, although there is  a procedure involving the 

10     Registry which will need to be gone through in that regard. 

11             Those conclude, as we understand it,  the main matters which have 

12     fallen for consideration at this status conf erence save for the issue 

13     relating to the effects of the Appeals Chamb er's decision on suspensive 

14     effect. 

15             Now, without wishing to foreshorten arguments improperly, it 

16     seems to me the main points of this have bee n canvassed in the written 

17     submissions, but in case anybody wishes to s ay anything further on this 

18     point a short opportunity is made available if anybody wishes to avail 

19     themselves of it. 

20             Yes Mr. Withopf. 

21             MR. WITHOPF:  Mr. President, your Ho nours, there are two further 

22     agenda items on the schedule for today's sta tus conference, and the 

23     Office of the Prosecutor wishes to make subm issions on both, and I can 

24     promise you the submissions will be short in  respect to both aspects to 

25     it. 
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 1             The first matter will be addressed b y my colleague Ms. Solano. 

 2             MS. SOLANO:  Thank you.  Mr. Preside nt and your Honours, I would 

 3     like very briefly on behalf of the Prosecuti on to refer to a matter 

 4     raised by the Defence in their filing of Jun e 3rd.  It's the filing that 

 5     ends in numbers 1375, and particularly parag raph 5 of that filing, and it 

 6     concerns the inclusion in the annex to the P rosecution's summary of the 

 7     presentation of evidence of a number of item s which the Prosecution had 

 8     disclosed to the Defence pursuant to Rule 77  but for which the 

 9     Prosecution had not initially had the Chambe r's authorisation to rely on 

10     them as incriminating evidence.  I will be v ery brief in this regard. 

11             The Prosecution agrees with what the  -- what the Defence has 

12     stated at paragraph 5 of that filing, namely , that 15 items were 

13     initially disclosed as Rule 77 only were inc luded indeed in Annex 1 to 

14     the summary of the Prosecution's presentatio n of evidence.  And I would 

15     like just to give the Chamber and also for t he benefit of the Defence the 

16     current status of those 15 items. 

17             PRESIDING JUDGE FULFORD:  Ms. Solano  -- would it -- I don't wish 

18     to be rude and interrupt you, but is this so mething that could 

19     conveniently be dealt with in the schedule t hat Mr. Withopf has already 

20     agreed to provide to the Chamber by Friday?  It seems to me that this is 

21     really, with respect, a mechanistic explanat ion in relation to particular 

22     items of evidence which could be dealt with in scheduled form, couldn't 

23     it?  Do you wish to discuss this with Ms. Be nsouda and Mr. Withopf? 

24             MS. SOLANO:  We agree, Mr. President .  It can easily be dealt 

25     with in a paragraph. 
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 1             PRESIDING JUDGE FULFORD:  I think th at would be more convenient 

 2     then.  Thank you very much, indeed.  That wa s point one, Mr. Withopf. 

 3     Point two. 

 4             MR. WITHOPF:  It will be addressed b y my colleague, Mr. Sachdeva. 

 5             MR. SACHDEVA:  Thank you Mr. Preside nt, your Honours.  This is 

 6     with regard to the fourth agenda item regard ing the suspensive effect of 

 7     the appeals decision, and it is the Prosecut ion's position that the trial 

 8     can start on the 23rd of June as anticipated .  Article 68(3) of course 

 9     recognises the rights of victims to particip ate and the Prosecution has 

10     in the past maintained its position that tho se rights are fundamental. 

11     However, Article 68(3) does qualify the righ t by saying that the rights 

12     of the accused cannot be infringed and the r ights of the victims cannot 

13     be inconsistent with the rights of the accus ed, and in balancing those 

14     two rights the Trial Chamber must come to a decision as to whether it 

15     would be more beneficial to start the trial and have the unfortunate -- 

16     the possible unfortunate circumstances where  witnesses -- some witnesses 

17     may be recalled.  We don't know yet whether that would be the case, but 

18     it could quite well be in terms of the legal  representative not being 

19     able to lead evidence to the innocence or th e guilt of the accused. 

20             However, in our submission the possi bility of some witnesses 

21     being recalled is minimal compared to the --  to the problem of delaying 

22     the start of the trial on the 23rd of June, and that would be our 

23     submission.  For further details you can fin d that in the filing of the 

24     3rd of June, 1370. 

25             Thank you, Mr. President. 
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 1             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Sachdeva. 

 2             Now, Mr. Walleyn, I think you wanted  to come back on something. 

 3             Oh, Mr. Withopf, is there something else?  Sorry, Mr. Walleyn. 

 4     Prosecution with a third point. 

 5             MR. WITHOPF:  It's a third point.  A nd the third point is 

 6     responding to your earlier question.  My col league, Ms. Solano, was in a 

 7     position to research whilst the status confe rence was ongoing and we will 

 8     provide you with respective information in a  second, please. 

 9             PRESIDING JUDGE FULFORD:  The benefi ts of our high-tech court, 

10     Mr. Withopf. 

11             MR. WITHOPF:  Indeed, Mr. President.  

12             PRESIDING JUDGE FULFORD:  Good.  And  the results are? 

13             MR. WITHOPF:  And the results are --  

14             PRESIDING JUDGE FULFORD:  Sound rath er like the Eurovision Song 

15     Contest rather than a -- 

16             MR. WITHOPF:  Mr. President, your Ho nours, I'm very glad that you 

17     said it because I would have said it.  I'm a  great fan of this event. 

18             PRESIDING JUDGE FULFORD:  The United  Kingdom does very badly in 

19     those competitions, Mr. Withopf. 

20             MR. WITHOPF:  As does Germany, Mr. P resident, and I think the 

21     United Kingdom this time shared the last pla ce.  But coming back to 

22     the -- 

23             PRESIDING JUDGE FULFORD:  Yes, let's  return to formal 

24     proceedings.  Ms. Solano, what are the resul ts, please? 

25             MS. SOLANO:  Mr. President, repeatin g echoing Mr. Withopf's 
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 1     caveat that this is subject to confirmation upon further scrutiny, 

 2     approximately 95 items of undisclosed eviden ce have been classified by 

 3     the Prosecution as potentially exculpatory - - as containing potentially 

 4     exculpatory information, and 112 items of un disclosed evidence have been 

 5     classified as containing information that fa lls within the scope of Rule 

 6     77, and of those 112 Rule 77 items, approxim ately 33 contain solely 

 7     information which is of a tu quoque nature.  Thank you. 

 8             PRESIDING JUDGE FULFORD:  Thank you very much. 

 9             And Mr. Withopf, I'm sorry to bang t he drum but I'm going to.  Of 

10     the 95 potentially exculpatory materials, th at covers both mitigatory 

11     materials and matters that go to guilt or in nocence? 

12             MR. WITHOPF:  The answer to this que stion is yes, Mr. President. 

13             PRESIDING JUDGE FULFORD:  Thank you,  Mr. Withopf. 

14             Mr. Walleyn. 

15             MR. WALLEYN (interpretation):  Thank  you, President.  I couldn't 

16     answer to both parties' observation in writi ng.  I just wanted to say I 

17     have no problem with the Defence's position,  the Defence position which 

18     is that until the Chamber has made a decisio n that it's better not to 

19     make any decision on the participation of vi ctims, but the consequences 

20     could be that we have to push back the comme ncement of trial because the 

21     participation of victims is a right guarante ed under the Statute, and 

22     this then automatically would mean to postpo ne the commencement of trial 

23     until the Appeals Chamber's decision.  We ha ve already said in our 

24     submissions that if the Defence so wishes, w e have no problem with that. 

25             Now, concerning the Prosecution's po sition, they believe that the 
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 1     trial could be commenced not only as you sug gested, President, at the 

 2     last hearing, with some points that do not i nvolve or require the 

 3     victims', which aren't able to participate y et in the proceedings, 

 4     participation or with other procedural matte rs which could be carried out 

 5     even without the presence of victims. 

 6             If the possibility for victims to pu t questions is put -- is 

 7     questionable.  The Prosecution could also di scuss questions of 

 8     receivability or admissibility and jurisdict ion, but this is something 

 9     that is formally provided by the Statute and  Rules of Procedure and 

10     Evidence.  And if objections are made, victi ms should be able not only 

11     to -- be able not only to participate in the  proceedings but also under 

12     Rule 59(1)(b) I believe, it's the victims th at have already communicated 

13     with the court about the case that should be  heard. 

14             So on the basis of this text of Rule  59, I don't see how we could 

15     start debating such objections.  And the Pro secutor said it's a false 

16     problem because no questions of jurisdiction , issues of jurisdiction have 

17     been raised, but just now the Defence has ra ised a question of -- an 

18     issue of jurisdiction. 

19             Second point:  The Office of the Pro secutor believes that we 

20     could accept some evidence and produce some evidence, hear some witnesses 

21     even if victims don't have a possibility to challenge the admissibility, 

22     because if afterwards the Appeals Chamber al lows them to challenge the 

23     admissibility, then the evidence would just be cancelled.  But I don't 

24     think this reasoning stands, because you can 't just erase a statement 

25     that is made in court, and you can't say tha t the statement made won't 
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 1     influence the Court.  And also, some forms o f admissibility of evidence, 

 2     and I gave you some examples in my observati on, some issues of 

 3     admissibility concern the dignity of witness es, their security, and this 

 4     can't always be dealt with retroactively. 

 5             Thank you. 

 6             PRESIDING JUDGE FULFORD:  Anything e lse?  Mr. Biju-Duval? 

 7             MR. BIJU-DUVAL (interpretation):  Ye s, if you allow, President, 

 8     just very briefly two points following Mr. W alleyn's intervention. 

 9             The Defence in writing never -- neve r requested the postponement 

10     of the trial in writing and will not do so. 

11             As regards the participation of vict ims and suspensive effect, 

12     two observations.  My colleague Mr. Walleyn talked about the possibility 

13     of a challenge to jurisdiction, and that's h ow he sees the document we 

14     filed.  Well, thank you, Mr. Walleyn, for re calling the proceedings as 

15     you did so today, but I would just like to m ake one remark. 

16             The Chamber will have noticed that t he Statute and Rules of 

17     Procedure and Evidence contain rules but not , except for some exceptions, 

18     not sanctions, but it doesn't mean that beca use there are no sanctions 

19     that the Judges don't have the power to sanc tion.  They have the power to 

20     do so by virtue of their inherent powers whi ch we mentioned earlier.  So 

21     for me I don't think it's a question of juri sdiction or admissibility. 

22     That's my first point. 

23             Secondly, about the commencement of trial and the suspensive 

24     effect.  My brother, Mr. Walleyn said that w e almost agree, almost.  But 

25     the Defence would like to note that the Cham ber itself on the 18th of 
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 1     January decided that the victims, including those participating today 

 2     already in the preparatory phase, preliminar y phase, should be reassessed 

 3     before the beginning of the trial.  It's par agraph 112 of your decision 

 4     of the 18th of January.  And so the Defence concludes that as long as 

 5     this decision by the Trial Chamber is not ta ken, no victim can 

 6     participate.  That's our first conclusion.  And the Defence would also 

 7     like to observe that it seems quite logical that the Trial Chamber takes 

 8     its decision according to the criteria deter mined by the Appeals Chamber. 

 9             Those were the observations I wanted  to add to the discussion 

10     this morning.  Thank you. 

11             PRESIDING JUDGE FULFORD:  Thank you very much, Mr. Biju-Duval. 

12             Ms. Massidda. 

13             MS. MASSIDDA:  I'm sorry, your Honou r it will only take two 

14     minutes, it's on the suspensive effect. 

15             The office was simply thinking of pr actical solution that may be 

16     useful for the Chamber to think about on how  to minimise and mitigate the 

17     effect of not having the Appeals Chamber dec iding on these three 

18     fundamental issues before the start of the t rial.  And two, let's put it 

19     this way, creative solutions we can think ab out is the first one could be 

20     that the Chamber considered to appoint a leg al representative to secure 

21     the general interest of the victims during t he trial pending the decision 

22     of the Appeals Chamber on the issues. 

23             The second option could be that the Trial Chamber considered to 

24     use Rule 93 of Rules of Procedure and Eviden ce which provides the 

25     possibility for the Chamber to seek the view s of other victims as 
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 1     appropriate in case during the trial any iss ue which may have potentially 

 2     an impact on victims who are waiting for a d ecision by the Appeals 

 3     Chamber came up. 

 4             Thank you. 

 5             PRESIDING JUDGE FULFORD:  That's ver y helpful.  Thank you very 

 6     much. 

 7             Yes? 

 8             MR. SACHDEVA (interpretation):  Just  very briefly, Mr. President, 

 9     if I may, just in response to Mr. Walleyn's second point. 

10             With regard to the interest regardin g security and dignity of the 

11     victims.  In those matters, at least the Pro secution's position is those 

12     matters can be raised during the trial.  The  suspensive effect of the 

13     Appeals Chamber refers to evidence going to the innocence or the guilt of 

14     the accused and that in our submission is wh at's prohibited until the 

15     Appeals Chamber comes down with a decision. 

16             Secondly, of course routinely eviden ce can be admitted and in 

17     light of further information evidence can be  expunged from the record, 

18     evidence can be given less weight if the rea sons are there for that 

19     option.  So, Mr. Walleyn's problem with resp ect to the evidence being on 

20     the record and the Judges, the Trial Chamber , if giving it the credence 

21     that it ordinarily would not require is in o ur view redundant, 

22     Mr. President. 

23             PRESIDING JUDGE FULFORD:  Thank you very much indeed. 

24             We are extremely grateful to all of the parties and the 

25     participants for their assistance today on t hese extremely important and 
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 1     troubling items.  Our intention is to sit ag ain at 2.00 on Wednesday, 

 2     that is tomorrow, to deliver orally a decisi on on the main elements that 

 3     have been discussed this morning. 

 4             Thank you all very much.  We will no w adjourn until 2.00 on 

 5     Wednesday afternoon. 

 6             COURT USHER:  All rise. 

 7             The hearing ends at 12.02 p.m. 
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