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     1         International Criminal Court 

     2         Pre-Trial Chamber I 

     3         Situation Democratic Republic of the  Congo - ICC-01/04-01/07 

     4         Status Conference - Open Session 

     5         Friday, 14 December 2007 

     6         The hearing starts at 2.09 p.m. 

     7         COURT USHER:  All rise.  The Interna tional Criminal Court is now 

     8    in session.  Please be seated. 

     9         PRESIDING JUDGE KUENYEHIA:  May I as k -- may I ask the security 

    10    officers to bring in the detainee, please . 

    11         The hearing is now open. 

    12         On behalf of my colleagues, I'd like  to ask all those 

    13    participating in this afternoon's hearing  to introduce themselves 

    14    starting with the Office of the Prosecuto r, then the Defence, and then 

    15    representatives of the Registry. 

    16         Mr. Prosecutor, would you please int roduce yourself and your 

    17    team. 

    18         MR. MacDONALD:  Thank you, Madam Pre sident.  I'll be assisted 

    19    today by Ms. Florence Darques-Lane, Ms. A nneliek Hendriks, Ms. 

    20    Krisztina Varga and Mr. Ibrahim Yillah an d also Mr. Nicholas Leddy, 

    21    and my name is Eric MacDonald. 

    22         PRESIDING JUDGE KUENYEHIA:  The Defe nce, please. 

    23         MR. HOOPER:  Good afternoon Madam Pr esident and fellow Judges, my 

    24    name is David Hooper of the English bar, and I'm assisted this 

    25    afternoon by Caroline Buisman.  Thank you . 
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     1         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much.  Representatives 

     2    of the Registry. 

     3         MR. DUBUISSON (interpretation):  Tha nk you, Madam President, your 

     4    Honours.  The Registry with me today you have Didier Preira, who is 

     5    the head of the division of victims counc il; we also have Mr. Mbaye 

     6    Abdoul, Aziz; Charlotte Dahuron-Jacoby; B ibiana Becerra-Suarez; and 

     7    me, Marc Dubuisson, representing the Regi strar Mr. Bruno Cathala. 

     8         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much.  Before we start 

     9    this hearing, I would like to inform ever ybody that we have liaison 

    10    interpretation in Lingala from the booth in order to assist and 

    11    facilitate this hearing, since the Chambe r has not yet taken a 

    12    decision on the language issues of the su spect. 

    13         Because we have the liaison interpre tation in Lingala, 

    14    Mr. Katanga will have to use the headphon es, and I think we'll have to 

    15    find the channel on which he can listen t o the liaison interpretation. 

    16         Is everything okay?  Thank you. 

    17         On behalf of my colleagues, I would like to welcome you, 

    18    Mr. Hooper, to the court.  My colleagues and I are well aware that you 

    19    are undertaking an assignment in the Inte rnational Criminal Court 

    20    which involves new processes that you may  not be very familiar with. 

    21    Nevertheless, for your information, the C hamber and the Single Judge 

    22    have insisted is that as soon as you were  appointed, and of course 

    23    having regard to the full respect for the  rights of Mr. Katanga, under 

    24    Article 67(1) of the Statute, the Registr y should ensure that the 

    25    Defence team will be fully operational an d will have the necessary 
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     1    access to databases and training in softw are as soon as practicable, 

     2    and therefore you're very welcome to this  court, Mr. Hooper. 

     3         MR. HOOPER:  Thank you, your Honour.   May I thank the Court for 

     4    accommodating me in respect of my difficu lty earlier this week.  I'm 

     5    very grateful.  Thank you. 

     6         PRESIDING JUDGE KUENYEHIA:  Before w e go ahead with the agenda 

     7    set for this status conference, the Chamb er would like to render the 

     8    following decision.  The Chamber decides to reclassify the following 

     9    documents as public documents:  ICC-01/04 -01/07-40, confidential 

    10    ex parte, annexes 2, 3, 5, 6, 8, and 9.  However, Annexes 1, 4, and 7 

    11    remain confidential.  ICC-01/04-01/07-44,  confidential ex parte and 

    12    its annex.  ICC-01/04-01/07-49, confident ial.  ICC-01/04-01/07-62, 

    13    confidential annex 1.  However, ICC-01/04 -01/07-62 confidential Annex 

    14    2 remains confidential.  ICC-01/04-01/07- 81, confidential Annex A, 

    15    pages 1 and 3.  However, ICC-01/04-01/07- 81, confidential Annex A, 

    16    pages 4 to 8, remain confidential.  May I  repeat that 

    17    ICC-01/04-01/07-81, confidential Annex A,  pages 1 to 3 have been 

    18    reclassified as public, but pages 4 to 8 remain confidential. 

    19         We believe that all other documents related to the issue of the 

    20    language understood and spoken by Mr. Kat anga are public documents and 

    21    can be discussed in a public hearing.  Th ese documents are 

    22    ICC-01/04-01/07-45, ICC-01/04-01/07-46, I CC-01/04-01/07-48, 

    23    ICC-01/04-01/07-62, with the exception, o f course, of Annex 2. 

    24    ICC-01/04-01/07-76, and then ICC-01/04-01 /07-78, and 

    25    ICC-01/04-01/07-81 main document. 
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     1         I would like all the participants in  this hearing to take note of 

     2    the documents that remain confidential, a nd the fact that this hearing 

     3    is being held as a public hearing.  We wi ll start the hearing with a 

     4    number of questions regarding the process  of appointment of Defence 

     5    counsel and organisation of the Defence t eams.  The Chamber wishes to 

     6    make sure that there have been no problem s concerning these matters. 

     7    Subsequently, the hearing will deal with the problem of the language 

     8    of the proceedings raised by Mr. Katanga during the initial appearance 

     9    before the Chamber. 

    10         The Judges of the Chamber would like  to pose some questions to 

    11    Mr. Katanga during this hearing.  Neverth eless, I'd like to remind 

    12    Mr. Katanga that he has a right to refuse  to answer any of the 

    13    questions, that he can consult with Defen ce counsel on any matter 

    14    before answering any of the questions, an d that in case of refusal, 

    15    his refusal to answer any given question will not be interpreted in 

    16    any way detrimental to him. 

    17         Questions regarding the appointment of counsel for the Defence. 

    18    Mr. Preira, I would like to address these  questions to you.  Could you 

    19    tell us when and by whom the list of coun sel was given to Mr. Katanga? 

    20    That's question one.  Was it a complete l ist, or was it one with 

    21    pre-selected, potential counsel?  Maybe I 'll pose all the questions 

    22    and then you can answer them. 

    23         How many counsel did Mr. Katanga fir st select?  Did Mr. Katanga 

    24    ask for more information about one or mor e counsel from the list?  Did 

    25    Mr. Katanga ask -- inform you about his p references, for instance, his 
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     1    preference for nationality, gender, langu ages spoken, or any other 

     2    features for the counsel he was to choose ?  Did Mr. Katanga shortlist 

     3    some counsel from the list, and if so, wo uld you be in a position to 

     4    inform the Chamber whether the shortliste d counsel were Francophone, 

     5    anglophone, or both?  In which language d id you communicate with 

     6    Mr. Katanga?  How many times did you visi t Mr. Katanga to deal with 

     7    the matter of the choice of his Defence c ounsel?  Did you give him any 

     8    advice in relation to his choice?  Who ap pointed the first and second 

     9    Duty Counsel for Mr. Katanga, Mr. Xavier- Jean Keita, and 

    10    Mr. Jean-Pierre Fofe, and what was the cr iteria that was used in 

    11    appointing this Duty Counsel?  In which l anguages were these Duty 

    12    Counsel fluent? 

    13         Thank you. 

    14         MR. PREIRA (interpretation):  Thank you, Madam President, your 

    15    Honours.  I shall try to answer your ques tions as you put them, that 

    16    is, one by one.  I shall start with the p rocedure for the appointment 

    17    of Mr. Hooper as counsel.  Actually, I sh all start with the 

    18    communication of the list of counsel to M r. Katanga. 

    19         When he arrived at this detention ce ntre, Mr. Katanga received 

    20    from the detention centre services, throu gh the Defence support 

    21    section, the complete list of counsel inc luded on the court's list. 

    22    This list has 220 counsel who have indica ted their preference for 

    23    representing a suspect or accused person before the court.  The 

    24    counsel on this list who indicated their -- included on the list who 

    25    said that they only wished to represent v ictims, were not included on 
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     1    the list.  That list is in French.  It in cludes a summary biography of 

     2    all the counsel who sent us their biograp hical details, because it 

     3    must be said that when a counsel is inclu ded on the list, we ask him 

     4    to send us a summary biography so that th is biography can be included 

     5    in the list that is communicated to the p erson who needs judicial 

     6    legal assistance or representation.  So w e did not receive the 

     7    biographies from all the counsel on the l ist, but all the biographies 

     8    that we received from counsel were placed  on the list that was given 

     9    to Mr. Katanga. 

    10         It is based on this list, including the biographies, that 

    11    Mr. Katanga made a pre-selection.  He fir st indicated that he wished 

    12    to receive the files of five counsel from  that list, which we gave to 

    13    the detention centre on the same day so t hat it should be handed over 

    14    to Mr. Katanga.  Afterwards, Mr. Katanga asked for two more files and 

    15    again another one.  All these files were given to him on the same day. 

    16    So it is a total of eight files that Mr. Katanga received from the 

    17    Registry, that is, precisely from the Def ence support section. 

    18         In communicating the list of counsel  to Mr. Katanga, taking 

    19    account of the fact that during his first  appearance he indicated that 

    20    he wished to communicate in Lingala, we d rew his attention to the fact 

    21    that on the list that was transmitted to him there were at least 15 

    22    counsel who could speak Lingala.  We note d also that on the shortlist 

    23    that he had prepared, there were two coun sel speaking Lingala, and 

    24    that the rest did not speak that language . 

    25         I think this first part of what I've  said answered your first 
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     1    three questions. 

     2         Now, with regard to the question as to whether he indicated or he 

     3    sought to obtain additional information o n any other counsel that he 

     4    shortlisted, we received no request for a dditional information in this 

     5    regard.  So when the full files of the sh ortlisted counsel were 

     6    transmitted to Mr. Katanga, he made his c hoice on the basis of the 

     7    information contained in these files.  Fr om these eight files he made 

     8    his choice on the 5th of November, 2007, and he sent us a letter 

     9    written in Lingala in which he stated tha t he was choosing Mr. Hooper 

    10    as his counsel. 

    11         Before this decision, I must add tha t Defence support section 

    12    services visited Mr. Lubanga [sic] on sev eral occasions. 

    13         Thank you, Madam President, for corr ecting me.  I did mean 

    14    Mr. Katanga.  I was mistaken. 

    15         We visited Mr. Katanga from the day he was transferred to the 

    16    detention centre until the day counsel wa s chosen formally.  On nine 

    17    occasions we visited him.  During the fir st three visits to 

    18    Mr. Katanga during which it was explained  to him how he could change 

    19    counsel, the business was conducted in Fr ench without the assistance 

    20    of an interpreter because during these th ree visits Mr. Katanga did 

    21    not express any reservations with regard to linguistic communication. 

    22         Subsequently, when he indicated in a  letter in Lingala that he 

    23    wanted to choose Mr. Hooper, that we cons idered it necessary to visit 

    24    him again.  It was during this visit that  he indicated that he could 

    25    not communicate with us if he was not ass isted by an interpreter.  So 
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     1    we took measures to meet him with an inte rpreter who took part in our 

     2    meeting. 

     3         During that meeting, we explained to  him once more what the 

     4    procedure was, and drew his attention to our need to understand the 

     5    contents of his letter first; and second,  on the potential linguistic 

     6    communication problems that might occur w ith the counsel that he seems 

     7    to have indicated in his correspondence a s being his counsel of 

     8    choice.  We let him make his choice, whic h he maintained, and on the 

     9    11th of November, 2007, we received from Mr. David Hooper a letter in 

    10    which he indicated his acceptance of the appointment as made by 

    11    Mr. Katanga. 

    12         We also drew Mr. David Hooper's atte ntion to the problem of 

    13    linguistic communication.  We were carefu l to draw the attention both 

    14    of Mr. Katanga and Mr. Hooper to the prob lem of language.  We also 

    15    considered it necessary to obtain in writ ing from Mr. Katanga and 

    16    Mr. Hooper the commitment or an undertaki ng in regard to this possible 

    17    problem of linguistic communication betwe en them. 

    18         So from Mr. Katanga, on the 19th of November, we received a 

    19    letter.  This letter has been included in  the record of the case. 

    20    This letter was written on the 19th of No vember, where he states 

    21    therein that he is well aware of the poss ible linguistic communication 

    22    problem with the counsel of his choice bu t that however, he maintains 

    23    his choice.  He further adds that he woul d not need an interpreter and 

    24    that he would not request the services of  an interpreter during 

    25    discussions with his counsel. 
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     1         Similarly, in a letter dated 18th No vember, Mr. David Hooper 

     2    confirmed that he was aware of the lingui stic communication problem 

     3    that might arise between him and Mr. Kata nga.  He acknowledged that 

     4    Mr. Katanga had indicated that he would c ommunicate in Lingala, which 

     5    is the language of his choice, that he ac knowledged that his level of 

     6    French enables him to grasp, to understan d the language enough to be 

     7    able to read it.  In this letter, Mr. Dav id Hooper also stated that he 

     8    guaranteed his ability to communicate wit h Mr. Katanga.  And lastly, 

     9    he stated that he did not have the intent ion to seek the services of 

    10    an interpreter in order to facilitate com munication between him and 

    11    Mr. Katanga, and that bearing all that in  mind, he intended to accept 

    12    his selection by Mr. Katanga. 

    13         These are the clarifications I wish to provide regarding the 

    14    procedure for -- that led to the appointm ent of Mr. David Hooper. 

    15    When we received the two written statemen ts in regard to the problem 

    16    of linguistic communication on the 18th a nd the 19th of November, 

    17    having evaluated, carried out a prelimina ry evaluation, the 

    18    declaration of resources made by Mr. Kata nga, the Registrar took a 

    19    decision which declared Mr. Katanga as pr ovisionally indigent and 

    20    entitled to legal assistance.  This decis ion was filed in the record 

    21    of the case, and it is dated the 13th of November, 2007. 

    22         So from the 5th of November and the 13th of November, 2007, the 

    23    only cause of delay in the procedure was this issue of linguistic 

    24    communication which we identified.  When we were able to ascertain 

    25    that both parties had indicated that this  was not of a nature to cause 
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     1    difficulties to them, the Registrar appro ved the application for legal 

     2    assistance and took a decision on the 13t h of November, accordingly. 

     3    So on the 23rd of November, we filed in t he record of the case the 

     4    appointment of Mr. Hooper with attachment s of the relevant 

     5    correspondence. 

     6         Now, in regard to the appointment of  Mr. Xavier Keita, who is 

     7    head of the public office of counsel for defence as Duty Counsel to 

     8    assist Mr. Katanga during the first appea rance, this choice was made 

     9    freely by Mr. Katanga.  He received the s ame list, and it is on the 

    10    basis of that list to which was added the  possibility of choosing the 

    11    lead counsel of the office of public coun sel for the Defence that 

    12    Mr. Katanga decided that for his first ap pearance he preferred to be 

    13    represented by Mr. Xavier-Jean Keita. 

    14         In regard to the appointment of Duty  Counsel, Jean-Pierre Fofe, 

    15    Mr. Katanga did not express his choice in  regard to Mr. Fofe.  He did 

    16    not wish to give us specific criteria wit h regard to the appointment 

    17    of Duty Counsel.  However, in the light o f the linguistic 

    18    communication problem that had arisen and  the shortage of time in 

    19    terms of the proceedings, in order to all ow the Defence to make 

    20    observations on the Registry's reports we  took account of a certain 

    21    number of factors.  These factors include  language, the language 

    22    spoken by counsel and the language spoken  by Mr. Katanga, the relevant 

    23    competence and experience and geographica l proximity which would 

    24    facilitate the immediate availability of Duty Counsel. 

    25         These are the factors or criteria we  used to identify 
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     1    Mr. Jean-Pierre Fofe on the list of couns el who in the Registry's 

     2    opinion fulfilled all these criteria, tha t is, experience in terms of 

     3    international criminal procedure because he has been counsel in one of 

     4    the ad hoc international criminal tribuna ls.  Also, language.  He 

     5    speaks French and Lingala; geographical p roximity.  Mr. Jean-Pierre 

     6    Fofe is a professor of law who is residen t in Paris.  We also took 

     7    account of his availability, because when  he was contacted, he told us 

     8    that he would be available to come to the  court and perform the duties 

     9    assigned to him within the shortest possi ble time. 

    10         So the language that Duty Counsel sp oke, Mr. Jean-Pierre Fofe, 

    11    the languages he spoke were French and Li ngala, and the languages of 

    12    the office of public counsel for the Defe nce, Mr. Xavier-Jean Keita is 

    13    French.  I do not believe that Mr. Keita speaks Lingala. 

    14         Madam President, these are the clari fications I wish to provide. 

    15    I do not know whether I have answered all  of your questions.  If I 

    16    have not provided satisfactory answers, I  would be glad if you would 

    17    let me know.  Thank you. 

    18         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much. 

    19         I'd like to know if my colleagues wo uld like to pose any further 

    20    questions.  Okay. 

    21         Thank you, Mr. Preira.  I think you have answered all our 

    22    questions.  Thank you very much. 

    23         We now move on to questions regardin g the general organisation of 

    24    the Defence team. 

    25         Mr. Hooper, we would like an update from you on the composition 
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     1    of your team.  When do you think you'll b e ready and you would have an 

     2    operational team? 

     3         MR. HOOPER:  As you know, pre-confir mation, the Defence teams are 

     4    essentially limited to counsel, a legal a ssistant, and a case manager, 

     5    and then there's some facility for invest igation.  In terms of 

     6    investigation, we haven't as yet addresse d that because, of course, we 

     7    have only just, I think, very recently, l ast night, received some 

     8    documents, and we will be attending to th at, I hope, over the next few 

     9    weeks. 

    10         In respect of counsel, well, I'm her e.  In respect of a legal 

    11    assistant, Caroline Buisman, who is very experienced, has consented to 

    12    be my legal assistant in this case. 

    13         We've very recently appointed a case  manager, but she's not here 

    14    until, I think -- next week she's coming up here for a day because she 

    15    has to give notice where she is at the mo ment, but I understand that 

    16    will be concluded by Christmas. 

    17         So that's our position at the moment . 

    18         PRESIDING JUDGE KUENYEHIA:  Thank yo u, Mr. Hooper.  We now would 

    19    like to ask just a couple of questions ab out communication between you 

    20    and your client.  The Chamber would like to know whether you or other 

    21    members of your team, I know it's a very small team, whether any of 

    22    you speak Lingala. 

    23         MR. HOOPER:  No member of the team a t present speaks Lingala. 

    24         PRESIDING JUDGE KUENYEHIA:  And Fren ch? 

    25         MR. HOOPER:  My wife tells me, she's  French, that I speak "comme 
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     1    une vache espagnole," so I don't claim th at particularly.  I can read 

     2    it well enough.  Ms. Buisman speaks Frenc h fluently, and the new case 

     3    manager, Sophia Igman [phoen], is French.  

     4         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much, Mr. Hooper. 

     5    It's good to know that you have French sp eakers, because many, if not 

     6    most of the documents and the filings in this case will be in French. 

     7    Our experience from the Lubanga case, whi ch is also a case arising out 

     8    of the Congo situation, has shown that th e bulk of the evidence by the 

     9    Prosecution, witness statements, everythi ng, is filed in French, and 

    10    no translation of these documents will be  provided in English as 

    11    previously decided by the Chamber in the Lubanga case.  So it's good 

    12    to know that you have French speakers.  S o there will be no problem. 

    13         That brings me directly to the secon d item on the agenda, the 

    14    access to databases and IT training that your team has to be given. 

    15    We would first like to hear from you, and  then of course from the 

    16    representatives of the Registry, what are  the arrangements for access 

    17    to necessary databases, training, and eve rything else that the Defence 

    18    needs in order to be fully operational? 

    19         MR. HOOPER:  Well, the Registry have  provided here in an office 

    20    computers, including a computer that link s with Mr. Katanga.  I 

    21    understand Mr. Katanga's going to be prov ided with training as well, 

    22    which is a very good idea indeed. 

    23         For us, we've put in hand arrangemen ts to -- we met IT, in fact, 

    24    this morning, and we're hopeful of meetin g them this afternoon again, 

    25    and we're remaining here next week in ord er to clarify the IT 
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     1    position, but it all seems to be going --  going well. 

     2         In respect of perhaps some of the mo re sophisticated tools that 

     3    are available, that may take some of us w ho are a little older perhaps 

     4    a little more time than others to -- to c atch up on, but I understand 

     5    e-court is the basic system here, and cer tainly I and Ms. Buisman have 

     6    a little experience with that.  So we don 't see at the moment a 

     7    particular problem, certainly by the time  it's necessary, and already 

     8    I believe the computers are functioning.  We got those up and running 

     9    today. 

    10         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much. 

    11         Does the Registry have anything else  to add to that? 

    12         MR. DUBUISSON (interpretation):  No,  Madam President.  I shall be 

    13    brief.  I would say that all IT means, th at is to say both hardware 

    14    and software, have been available to the Defence team. 

    15         PRESIDING JUDGE KUENYEHIA:  Thank yo u.  That brings us to the 

    16    questions regarding the languages underst ood and spoken by 

    17    Mr. Katanga, which is item 4 on our agend a. 

    18         During the first appearance of Mr. K atanga, the Chamber pursuant 

    19    to Rule 121(1) and Article 67(1) requeste d confirmation of the 

    20    language that Mr. Katanga fully understan ds and speaks.  Mr. Katanga 

    21    informed the Chamber that his Lingala was  better than his French.  The 

    22    Chamber then ordered the Registry to prod uce a report on any 

    23    additional relevant information concernin g languages read, spoken, or 

    24    understood by Mr. Katanga.  The Registry submitted the said report, 

    25    and both the Defence and Prosecution have  made their observations on 
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     1    the report. 

     2         Nevertheless, the Chamber still has a number of questions 

     3    regarding this issue.  First, the Chamber  would like to ask the 

     4    Registry to let us know the practical imp lications, including the 

     5    consequences for the expeditiousness of t he proceedings of conducting 

     6    the proceedings in Lingala. 

     7         Having heard from the Registry, the Chamber would then like to 

     8    ask Mr. Katanga whether he has already di scussed these implications 

     9    with his counsel, Mr. Hooper, particularl y in the light of his current 

    10    situation in Pre-Trial detention. 

    11         So we would like to hear from the Re gistry, please, about the 

    12    implications and the consequences for con ducting the proceedings in 

    13    Lingala. 

    14         MR. DUBUISSON (interpretation):  Tha nk you, Madam President.  As 

    15    we noted in our written submissions, we p referred not to raise that 

    16    issue in order not to prejudice the discu ssion of the issue of 

    17    language.  Of course, now we are obliged to take the floor on the 

    18    matter, so I shall of course respond. 

    19         Two services are offered:  Interpret ation services and 

    20    translation services.  Regarding interpre tation services, in the 

    21    framework of a procedure such as this, we  provide a high-quality 

    22    service from interpretation booths.  We p rovide simultaneous 

    23    interpretation, which is provided in line  with the regulations that 

    24    are set out in the Regulations of the Reg istry; that is to say, for up 

    25    to four -- or between four, four and a ha lf hours per day. 
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     1         In order to provide such a quality s ervice in the form of 

     2    simultaneous interpretation into and out of Lingala for court 

     3    proceedings, I must report that at this p oint in time the Registry is 

     4    not able to provide that service.  Why so ?  Well, because at this 

     5    point in time there are no interpreters w ho have the capabilities to 

     6    provide high-quality simultaneous interpr etation from the booth into 

     7    and out of Lingala. 

     8         Now, as you stated this morning, tod ay we are offering a liaison 

     9    interpretation service not true simultane ous interpretation.  What is 

    10    required is training, training of what we  call para-professional 

    11    interpreters.  In order for such people t o be trained to provide the 

    12    quality of interpretation that I have des cribed, this would take six 

    13    months.  It could take somewhat longer.  This would depend on the 

    14    people who would be recruited at the outs et.  The persons presenting 

    15    themselves at the outset may be of differ ent levels. 

    16         So this is what I would like to repo rt regarding interpretation 

    17    services.  Of course we could continue to  provide liaison interpreting 

    18    or whispered interpreting or indeed conse cutive interpretation. 

    19    Consecutive interpretation would mean tha t after each sentence which I 

    20    speak, for instance, as I speak now, I wo uld have to stop, yield for 

    21    interpretation to allow an interpreter to  speak consecutively.  This 

    22    would double the length of the proceeding s. 

    23         Turning now to translation.  Today w e do not have the means to 

    24    provide a translation service.  Based on the number of pages which a 

    25    person can translate in average -- on ave rage, that is one criteria. 
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     1    There are no reference documents in Linga la, so these documents would 

     2    have to be produced.  We would also have to source and recruit people. 

     3    This would take a tremendous amount of ti me.  In order to recruit 

     4    enough translators, I think we would need  at least three months.  Once 

     5    the recruitment of the translators had be gun we would have to continue 

     6    to increase the pool. 

     7         At the same time, work would have to  be carried out on reference 

     8    documents, reference documents with which  the court could then work. 

     9         Without getting into figures, first of all it will take quite 

    10    some time before such a service could be offered.  Secondly, the 

    11    service that would be offered would not b e at the highest quality 

    12    level initially, and thirdly, we would ha ve to look outside for 

    13    financial resources. 

    14         The information which was provided t o us in advance of the first 

    15    appearance of Mr. Katanga indicated in no  way that Mr. Katanga only 

    16    spoke Lingala. 

    17         This is the situation we find oursel f in today.  At the same 

    18    time, one needs to be careful.  Is Lingal a the language which 

    19    Mr. Katanga understands best? 

    20         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much. 

    21         I think my next question was whether  these implications have been 

    22    discussed between counsel and his client.  

    23         MR. HOOPER:  Madam President, perhap s I can answer that.  This 

    24    language situation, of course it has been  discussed, and it is of 

    25    concern to Mr. Katanga.  I've had the opp ortunity of seeing the 
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     1    Registry's submissions, and indeed the ex cellent submissions provided 

     2    to you by Duty Counsel, Mr. Fofe. 

     3         The position is this:  What we would  submit at the moment is 

     4    that -- is that there's no doubt that Mr.  Katanga does speak French to 

     5    a reasonable standard, and indeed that's our language of communication 

     6    with him.  Of course, talking to someone in a conference room, able to 

     7    return to matters and clarify matters is quite different than being 

     8    the subject of allegations of high crime in this International 

     9    Criminal Court and having to experience a ll the stress and strain of 

    10    sitting in a courtroom like this listenin g to, if it's French, not his 

    11    first, not his second, but his third lang uage, because his first 

    12    language is in fact Kingwana, which was I  think brought to your 

    13    attention, Madam President, at the earlie r hearing, because that's a 

    14    local subdialect of Swahili, which is the  mother tongue of people 

    15    living in his area of Ituri and among his  people. 

    16         His second language is Lingala, whic h is the official language, 

    17    as I understand it, throughout the Congo and throughout the Democratic 

    18    Republic of the Congo.  His schooling, mu ch of which was fragmented by 

    19    the war, was conducted, much of it, in Fr ench. 

    20         I was speaking to a very well-educat ed young man from the Congo 

    21    before coming in here today who is himsel f a lawyer.  His mother 

    22    tongue is Lingala and French.  I posed qu estion to him:  "What 

    23    language if you were charged with high cr ime in these courts would you 

    24    want the proceedings to be in?"  And he g ave me I think a very 

    25    illustrative answer and it was this:  "Li ngala, because if it was in 
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     1    French I'd have to keep thinking." 

     2         I think that's the problem.  That th is is not his -- his first 

     3    language.  His language which he is at ea se at from which he can 

     4    understand fully, and fully understands i s of course a significant 

     5    criteria in the balance that you're havin g to reach on this subject in 

     6    respect of the issue of fairness, which i s the essential matter that 

     7    we're concerned with.  The language that he fully understands is 

     8    Lingala. 

     9         In respect of documents, I've discus sed this with Mr. Katanga, 

    10    and we do not require translation of docu ments, because we can spend 

    11    time over documents.  I say that with a c ertain reservation, because 

    12    there might be some significant documents  that it would be, I hope the 

    13    Court's view, should be appropriately tra nslated into Lingala.  It 

    14    might be, for example, the specific main document that will be 

    15    appearing in the process that we are unde rtaking here, the charges, 

    16    that that perhaps would be a document tha t it would be appropriate to 

    17    reduce into his own language. 

    18         I appreciate the Registry's comments , but I think for most of us, 

    19    aware as we are, that the two significant  cases brought before this 

    20    court so far have been cases concerning t he Democratic Republic of the 

    21    Congo where Lingala is the language.  No one should have been taken by 

    22    surprise that that facility, one would ex pect, to be employed a 

    23    translation facility for Lingala.  One wo uld expect at some time to 

    24    need to be employed.  Indeed, I would hav e thought that significant 

    25    witnesses in these cases would be Lingala  speaking.  Perhaps I'm wrong 
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     1    about that, but I don't see how that coul d be avoided. 

     2         So the position is this:  This is --  this is a man whose language 

     3    that he fully understands is at ease with  in listening to these -- to 

     4    these court proceedings in is Lingala, an d -- and as I say, we've 

     5    discussed it fully with him, and that is his view in speaking to him, 

     6    and in my submission in all fairness a Li ngala facility should be 

     7    provided to him.  And I hope in terms of the translation of documents, 

     8    we've gone some ways that Mr. Katanga has  to ease the difficulty that 

     9    the Registry may face. 

    10         Thank you. 

    11         PRESIDING JUDGE KUENYEHIA:  Mr. Hoop er, I'd like to therefore 

    12    confirm, just for purposes to avoid doubt , that Mr. Katanga does speak 

    13    and understand a certain level of French,  and that you are not asking 

    14    for the translation of all documents into  Lingala. 

    15         MR. HOOPER:  Not at all. 

    16         PRESIDING JUDGE KUENYEHIA:  Good. 

    17         MR. HOOPER:  Documents that we would  ask to be translated into 

    18    Lingala we estimate will be few, and ther e will be the most perhaps 

    19    significant and perhaps intricate of the documents, but for that 

    20    reason, perhaps, if possible a Lingala tr anslation would be 

    21    appropriate.  And may we say that if we d o seek a translation of a 

    22    document, we're quite happy to undertake to come to this court and 

    23    justify it. 

    24         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much.  My colleague 

    25    would like to ask a question. 
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     1         Judge Steiner. 

     2         JUDGE STEINER:  Thank you, Madam Pre sident, just a clarification. 

     3         Mr. Hooper, you said that Mr. Katang a, his mother tongue would be 

     4    Swahili, is that -- and the national lang uage is Lingala, but his 

     5    mother tongue is Swahili or -- or Kingwan a. 

     6         MR. HOOPER:  Kingwana which is a dia lect I understand of Swahili. 

     7         JUDGE STEINER:  Thank you very much.  

     8         MR. HOOPER:  And Ms. Buisman here sp eaks to him in Swahili. 

     9         JUDGE STEINER:  Thank you very much.  

    10         PRESIDING JUDGE KUENYEHIA:  Just a f ollow-up question.  Even 

    11    though Kingwana is a variation of Swahili , the Chamber takes it that 

    12    he understands Swahili? 

    13         MR. HOOPER:  I haven't attended over  much to the extent of his 

    14    Swahili understanding, but what I think I  can see the road that your 

    15    Honour may be looking down at the moment,  in which case I'd like to 

    16    opportunity to discuss it further with hi m.  But Kingwana, I believe 

    17    that there have been some difficulties wh en spoken to in, say 

    18    Tanzanian Swahili to understand, because Kingwana is a particular 

    19    form, a distinct form of Swahili.  So I d on't want to be seen in any 

    20    way to be moving away from his real langu age of -- 

    21         PRESIDING JUDGE KUENYEHIA:  Mr. Hoop er, the Chamber understands. 

    22    Thank you. 

    23         MR. HOOPER:  Yes.  Thank you.  Of co urse, if you can get Kingwana 

    24    as a language that would be preferred, bu t he's gone to his second 

    25    language. 
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     1         PRESIDING JUDGE KUENYEHIA:  I asked the question because you said 

     2    his first language, maternal language, is  Kingwana.  I know that 

     3    Swahili is spoken in various variations i n the region in Tanzania, in 

     4    Uganda, and so on.  That's why I asked, M r. Hooper.  But the Chamber 

     5    understands your position. 

     6         To continue, the Chamber fully under stands your position with 

     7    regard to Lingala, and the Chamber will s till like to ask a few 

     8    questions, additional questions, to Mr. K atanga. 

     9         MR. HOOPER:  Certainly, can I just s ubmit -- if you pose your 

    10    questions if Mr. Katanga wants to seek my  advice then perhaps we could 

    11    adjourn for a few minutes or -- and I can  discuss it with him.  He's 

    12    very nervous, and I think would prefer to  address the Court through 

    13    me. 

    14         PRESIDING JUDGE KUENYEHIA:  Mr. Hoop er, there is absolutely no 

    15    problem.  As I said in the beginning, he can consult his counsel.  He 

    16    can even choose not to answer our questio ns. 

    17         MR. HOOPER:  I don't think he'll be in any way -- or seem to be 

    18    offensive in any way, but you well-unders tand the particular 

    19    difficulties that confront any of us put in the position that he finds 

    20    himself this afternoon.  So I was wonderi ng if there are questions, 

    21    whether perhaps you could pose them, and we could either take a quick 

    22    discussion here in court or just adjourn to the back where there is a 

    23    facility there to have a private discussi on, but it may be your 

    24    questions are such that that won't be at all necessary.  Thank you 

    25    very much. 
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     1         PRESIDING JUDGE KUENYEHIA:  Thank yo u.  My colleague, 

     2    Judge Usacka, will pose a few questions, and as we have agreed you can 

     3    ask for time to consult with him, whateve r is more comfortable for 

     4    both of you. 

     5         JUDGE USACKA:  Mr. Katanga, I would like to ask you some general 

     6    questions about your background, and duri ng your first appearance 

     7    before the Chamber you indicated that you  have diploma in general 

     8    pedagogy.  Is it correct? 

     9         MR. HOOPER:  There's no particular d ifficulty, but could I ask 

    10    for an adjournment?  Could we have some q uestions, and then I could go 

    11    and ask him and we can discuss it? 

    12         JUDGE USACKA:  I'm afraid it's not p ossible to give you all 

    13    questions because it depends on the answe rs. 

    14         MR. HOOPER:  I suppose that's true.  Well, then just let me -- or 

    15    let Mr. Katanga, the benefit, perhaps of an adjournment for 10 minutes 

    16    and I'll take some instructions from him in relation to that specific 

    17    matter and the general area in which I an ticipate your Honours may be 

    18    questioning him about. 

    19         PRESIDING JUDGE KUENYEHIA:  My colle ague Judge Steiner would also 

    20    like to indicate the kind of questions th at she will ask so that you 

    21    then have an opportunity to consult your client about all of them. 

    22         JUDGE STEINER:  Thank you, Madam Pre sident.  As my colleague 

    23    Judge Usacka said, it's not possible to g ive the -- the bulk of -- all 

    24    the questions at the same time because th e following questions depend, 

    25    of course, of the -- the previous answers , but just to -- to let you 
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     1    know that the questions will be around ed ucation and languages used in 

     2    the military by Mr. Katanga. 

     3         There will be questions involving DR C proceedings in which 

     4    Mr. Katanga allegedly was involved, quest ions concerning the language 

     5    used in DRC proceedings in connection wit h the execution of the ICC 

     6    warrants -- warrant of arrest, and finall y, questions related to the 

     7    surrender of Mr. Katanga to the court and  his arrival at the seat of 

     8    the court. 

     9         PRESIDING JUDGE KUENYEHIA:  If, Mr. Hooper, you have all the 

    10    questions, then the Court will adjourn fo r 10 minutes to enable you to 

    11    consult with your client. 

    12         MR. HOOPER:  It's a rather longer li st than I'd anticipate.  Can 

    13    I ask for 15 minutes and we'll see if I c an cover that.  Some of it 

    14    I've been through so I hope we can, and I  hope to give you full 

    15    answers on our return. 

    16         PRESIDING JUDGE KUENYEHIA:  The hear ing will adjourn for 15 

    17    minutes. 

    18         COURT USHER:  All rise. 

    19         Recess taken at 3.06 p.m. 

    20         On resuming at 3.24 p.m. 

    21         COURT USHER:  All rise.  Please be s eated. 

    22         PRESIDING JUDGE KUENYEHIA:  Can the suspect be brought in, 

    23    please. 

    24         Mr. Hooper, I take it we can proceed  now. 

    25         MR. HOOPER:  Yes.  Sorry if I just e xceeded the allowance.  I'm 
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     1    sorry.  There were some matters that obvi ously needed discussing.  And 

     2    what I say now I hope the Court will acce pt is -- is said I hope 

     3    without prejudice, because of the circums tances we haven't really been 

     4    able to go into it in great detail. 

     5         But the position -- can I deal with it in this way, rather in 

     6    reverse:  In respect of the issue of arre st in the DRC, the issue of 

     7    what was said on the warrant of arrest, t here is considerable dispute 

     8    in respect of the formalities that appear  or claim to have been 

     9    followed, and Mr. Katanga, for his part, was held for some two years 

    10    in -- in the Congo, during which time he had very little access to a 

    11    lawyer, was produced only, I think, two o r three times to the courts 

    12    and without any regard -- or proper regar d to the law relating to 

    13    detention in the Congo. 

    14         When there were appearances, and the re were, of course, 

    15    particularly toward the period of transfe r, choices of language were 

    16    imposed, and basically he saw this as all  very much a formality.  So I 

    17    think the question is directed as to part icipation in proceedings 

    18    using French, and the Defence would say t hat in our submission the 

    19    Court won't be, in our respectful submiss ion, greatly assisted by that 

    20    if of course what is asserted is correct.  

    21         In respect to the military, in Janua ry 2005, Mr. Katanga was 

    22    transferred or moved to -- towards Kinsha sa and made, rather to his 

    23    surprise, a general.  In February he was arrested. 

    24         The officer class in the Congo may e ngage in French.  He never 

    25    took his oath as a general, and he was ne ver an officer before that. 
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     1    And so as a Francophone member of the mil itary, again, we submit in 

     2    those circumstances the Court isn't going  to be assisted with that 

     3    limited experience. 

     4         In respect of education, he had six years of secondary education 

     5    fragmented by the war and by acute financ ial difficulties within the 

     6    family.  The secondary education, I under stand, was two years of 

     7    general introduction and then four years leading to the diploma that 

     8    you have specifically referred to.  That is not a university or 

     9    diploma of high education.  As I understa nd, a routine diploma at the 

    10    conclusion of secondary education, a basi c level. 

    11         I took the opportunity to ask him wh ether he might be assisted by 

    12    interpretation in Swahili, and I'm told t hat the languages Kingwana 

    13    and Swahili are significantly different, to the extent that it -- that 

    14    wouldn't be an appropriate easing of the problem and that Lingala 

    15    remains the -- the language of choice aft er Kingwana, which he doesn't 

    16    have an expectation the Court can provide , but perhaps not an 

    17    unreasonable expectation that Lingala, th e national language of his 

    18    country, is a language that the court, in  our submission, should be in 

    19    a position to provide and in fairness sho uld do so in his case. 

    20         So those are our submissions.  And I  hope that I've answered -- 

    21    anticipated enough.  If there are further  questions, I'll endeavour to 

    22    answer them. 

    23         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much, Mr. Hooper. 

    24         Judge Usacka will continue with her questioning. 

    25         JUDGE USACKA:  Yes.  Thank you very much, Mr. Hooper, for your 
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     1    explanations, but I would like to ask que stions also of Mr. Katanga. 

     2    Is he -- 

     3         MR. HOOPER:  I would endeavour to an swer them, but I've advised 

     4    him to answer his questions through me. 

     5         JUDGE USACKA:  Oh. 

     6         MR. HOOPER:  I think that's appropri ate, because I can't -- it's 

     7    appropriate. 

     8         JUDGE USACKA:  Why is it appropriate ? 

     9         MR. HOOPER:  Well, I know we have a saying that you don't keep a 

    10    dog and bark yourself.  I am here as his advocate, and I can advise 

    11    him, but the difficulty is one doesn't al ways know where these 

    12    questions might lead or what answers he m ay give and to what extent 

    13    that may affect or prejudice his position .  I'm not talking here about 

    14    the issue of language but in terms of gen eral factual base of the 

    15    case.  I'm not saying it will, but I have  to be alert to the 

    16    possibility that it could.  And as I've s aid, I know that he is, at 

    17    this stage, a man very concerned by his p osition, and if it is 

    18    possible for you to frame your questions in such a way that I can 

    19    advise, we will do our best to provide th e Court with full and proper 

    20    answers. 

    21         JUDGE USACKA:  Firstly, I would like  to say that Mr. Katanga 

    22    should not be afraid of Judges in asking,  myself, questions about 

    23    education.  What we are doing, we are jus t trying to find true, and we 

    24    are not going to harm Mr. Katanga, and my  question will not be 

    25    harmless [sic], I promise. 
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     1         Maybe he will change his mind, becau se I would like to ask 

     2    question about his education, because it' s still -- I have a lot of 

     3    questions also after information which yo u provided to us. 

     4         MR. HOOPER:  It worries me that you have a lot of questions, and 

     5    I know full well that your intent is not in fact to prejudice or -- or 

     6    embarrass him in public in any way, but t here is a factual matrix 

     7    behind this case and I'm alert to it, and  it would, in my submission, 

     8    be appropriate for us to be put on notice  of the questions.  And, as I 

     9    say, that's not to avoid or evade answer but in order to fully advise 

    10    and provide appropriate answer.  But -- I 'm in the Court's hands, but 

    11    that's my advice to Mr. Katanga. 

    12         JUDGE USACKA:  Mr. Hooper, I would l ike to propose to proceed 

    13    with questions, okay?  Are you agree? 

    14         MR. HOOPER:  I've objected to the qu estions, but I'm in your 

    15    Honour's hands.  I'm merely counsel. 

    16         JUDGE USACKA:  So we heard already f rom Mr. Hooper about your 

    17    education, that you have this diploma in general pedagogy, and it was 

    18    six years interrupted, and we know that y ou speak different languages, 

    19    at least three languages.  So my question  would be how do you learn 

    20    other languages, except French?  I mean L ingala and Kingwana?  Did you 

    21    learn at school these languages, or in fa mily? 

    22         MR. HOOPER:  I know the answer to th at.  Could I say them?  These 

    23    are both mother tongue, both languages he  grew up with.  Kingwana at 

    24    home, but the society also speaks Lingala .  It seems quite a natural 

    25    environment.  Children grow up learning t hese languages. 
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     1         JUDGE USACKA:  Then I would like to turn to question which is 

     2    coming from the document -- document whic h have presented to the 

     3    Chamber in the annexes to the Registry re port on additional 

     4    information about the languages spoken, w ritten and understood by 

     5    Germain Katanga, and the observation of t his report by the 

     6    Prosecution. 

     7         The first document is Annex 2, repor t of the Registry on 

     8    additional information about language spo ken, written, and understood 

     9    by Katanga, file number ICC-01/04-01/07-6 2.  Could the Court Officer 

    10    please give a copy of this letter to Mr. Katanga if he does not 

    11    already has it in front of him. 

    12         Mr. Hooper, could we proceed, becaus e we have limited time also 

    13    with interpreters. 

    14         Before I begin, I would like to remi nd the person in the hearing 

    15    that the document is filed confidential, so I will only ask specific 

    16    questions related to information which ma y be disclosed. 

    17         This is a letter which indicates tha t several persons sat for 

    18    state examination in the DRC, including a  Mr. Katanga Simba, 

    19    registered at the Badjanga Institute in B unia, who sat for the state 

    20    examination at the security centre, and o btained a passing score of 51 

    21    per cent. 

    22         So I would like to ask the Registry at the beginning if it can 

    23    provide us with information about this do cument but remind the 

    24    Registry that -- because the document is confidential, the answer 

    25    should be limited to information which ma y be disclosed in public 
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     1    hearing.  I would also like to ask the Re gistry the letter indicates 

     2    that there is passing score for the exami nation of 51 per cent.  Can 

     3    you provide the Chamber with further info rmation about the score?  For 

     4    example, you tell the Chamber whether the re is a minimum passing 

     5    score.  Thank you. 

     6         MR. DUBUISSON (interpretation):  Tha nk you, your Honour.  This 

     7    document was sent to us officially by thi s ministry at our request for 

     8    information regarding the studies that Mr . Katanga had followed, that 

     9    is, following information that he provide d as to the certificates he 

    10    obtained.  This is a perfectly secondary school leaving certificate. 

    11    This is the equivalent of the baccalaurea te in France which is 

    12    obtained after 12 years of attending scho ol, and 51 per cent is the -- 

    13    because you have to have at least 50 per cent to say that you have 

    14    passed. 

    15         If you give me the floor, I would li ke to return to what 

    16    Mr. Hooper said a while ago.  First of al l, of course the Registry 

    17    studies the languages that are used in th e countries where we have 

    18    open situations.  As Mr. Hooper knows, th ere are five languages.  We 

    19    have Tchiluba, Kingwana, Swahili, Lingala , and French.  So we do study 

    20    the languages, and we prepare for trial b ased on the languages on 

    21    which we have information.  We have also other situations in which 

    22    have had to deal with extremely rare lang uages. 

    23         We are now in Ituri.  As far as I kn ow, the language mainly 

    24    spoken in he Ituri, whatever Mr. Hooper s ays, is Kiswahili, or various 

    25    forms Kiswahili as the Chamber has been a ware of in other cases. 
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     1         I should also like to point out that  in regard to Kiswahili, we 

     2    did everything in our power to be able to  meet a trial in the format 

     3    that was previously discussed and as set out in the regulations of the 

     4    registry.  I would like to conclude, I di d not emphasise this before, 

     5    I would like to say that regarding the im pact of the financial cost of 

     6    such an operation, I can be relatively pr ecise as what will be 

     7    required, and I think we'll be expecting 650 to 800.000 euros.  So 

     8    that is the half of the complete budget f or the protection of victims 

     9    and witnesses.  That will give you an ove rview of the information that 

    10    was lacking a while ago.  Thank you. 

    11         PRESIDING JUDGE KUENYEHIA:  Mr. Dubu isson, the Chamber would 

    12    appreciate it if you limit your answers t o the questions that you're 

    13    asked.  Thank you very much. 

    14         JUDGE USACKA:  Now I would like to a sk Mr. Katanga, can you 

    15    confirm that you are the Katanga Simba me ntioned in this letter. 

    16         MR. HOOPER:  The answer is yes.  Yes . 

    17         JUDGE USACKA:  Thank you.  The lette r says that to complete the 

    18    diploma of general pedagogy, the candidat es have to pass oral and 

    19    written exams in French as well as a prac tical exam which requires 

    20    teaching a course in French in a classroo m of primary school.  My 

    21    question is:  Did you complete the exams as they are described in the 

    22    letter? 

    23         MR. HOOPER:  Yes. 

    24         JUDGE USACKA:  Thank you.  Looking n ow to the dates, Mr. Katanga, 

    25    so you graduated in 2004.  You were 26 ye ars old in that time.  If you 
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     1    were at school six years, what did you do  before, before 20 years? 

     2    Did you go to school? 

     3         MR. HOOPER:  School started when he was, I think, 12.  Or it may 

     4    have been 14, but in his early teens, but  it was fragmented by the war 

     5    and by lack of means, as is commonly the case.  There's little free 

     6    education and support, and so it's not un common for people, I 

     7    understand, to continue their education u ntil they've actually 

     8    fulfilled the period. 

     9         JUDGE USACKA:  Thank you. 

    10         MR. HOOPER:  So he'd normally finish  when he was very, very much 

    11    younger.  So though he is 26, it gives pe rhaps a first glance, an 

    12    added currency, because of his age, but t his isn't a university 

    13    degree.  He'd normally finish it, I think , at 18.  Yes. 

    14         JUDGE USACKA:  Thank you. 

    15         I would like to ask Prosecution if t hey have any comments 

    16    regarding what we heard up to this point.  

    17         MR. MacDONALD (interpretation):  Tha nk you very much.  With the 

    18    permission of the Court, I would make two  observations.  The first 

    19    relates to the fact that the same crimes that will be dealt with in 

    20    this courtroom will be discussed in a roo m at the detention centre. 

    21    These are the same things. 

    22         Mr. Hooper does not need an interpre ter to discuss these matters 

    23    with his client, discuss the same facts t hat will be discussed in the 

    24    courtroom.  That is my first comment. 

    25         My second comment is that the langua ge of Mr. Katanga is 
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     1    Kingwana, which is the Swahili spoken in Ituri.  The Registry is 

     2    capable of providing interpretation just as was provided to this 

     3    Chamber in the Lubanga case. 

     4         In our submission number 81, there i s a footnote where we refer 

     5    to a video in which Mr. Katanga speaks Ki ngwana, as he has just 

     6    confirmed that he can.  These are two com ments I would like to make 

     7    and one now.  I'd like to -- which is a v isual one.  Mr. Katanga is 

     8    listening to me right now without headpho nes, and when Mr. Dubuisson 

     9    speaks he also removes his headset. 

    10         Fourth comment:  There is a distinct ion between being a lawyer 

    11    and being a layman.  The lawyer assists t he layman.  We certainly do 

    12    not expect that people who face charges, be it in an international 

    13    system or a domestic system, that they un derstand every word and term, 

    14    be they legal or not.  One benefits from assistance on a case-by-case 

    15    basis at those times when it is necessary . 

    16         I would, therefore, respectfully sub mit that these observations 

    17    confirm or corroborate that Mr. Katanga u nderstands French, and he can 

    18    read the documents provided to him.  He c an also be assisted by a 

    19    Congolese-Swahili interpreter, as was the  case in the case of 

    20    Mr. Thomas Lubanga. 

    21         JUDGE USACKA:  Thank you. 

    22         Does the Defence have any observatio ns on the Prosecutor's 

    23    comments? 

    24         MR. HOOPER:  Mainly that I suspect t hat if Mr. MacDonald had the 

    25    misfortune of finding himself in the dark  at the International 
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     1    Criminal Court, I'd dare say he'd want th e proceedings in French 

     2    rather than in English, though he speaks English well.  I think that's 

     3    probably true of us -- of many people her e who might speak a second 

     4    language well, let alone in this case a t hird language, reasonably 

     5    well. 

     6         But I revert to our original submiss ion, that charged with high 

     7    crimes in circumstances such as this, tha t it is given his 

     8    circumstances, wholly appropriate and fai r that his maternal tongue, 

     9    or one of them, be the language that's em ployed, and the Swahili 

    10    doesn't -- isn't a runner here because it  is so distinctly different. 

    11    That's why we're -- that's not available.  

    12         JUDGE USACKA:  So I would like to pr oceed with the second 

    13    question, and the question regarding Anne x 1 of the report of the 

    14    Registry on additional information about the languages spoken, 

    15    written, and understood by Germain Katang a, file number 

    16    ICC-01/04-01/07-62. 

    17         As of this hearing this document has  been reclassified as public. 

    18    Could the Court Officer please give this document to Mr. Katanga. 

    19         My question will be only about milit ary, only about military, and 

    20    my question is that as we see in this doc ument, you served in the 

    21    military, Mr. Katanga, and when did you b egin your service in 

    22    military, and how long did you serve? 

    23         MR. HOOPER:  I advise Mr. Katanga no t to answer that question.  I 

    24    haven't been able to discuss this aspect of his life with him, and 

    25    it's and matter that he shouldn't respond  to in those circumstances. 
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     1         JUDGE USACKA:  I will ask other ques tion.  Maybe Mr. Katanga will 

     2    be more comfortable to answer.  When he w as in military, and he was, 

     3    and it was told also by his Defence couns el about his rank, which 

     4    language did you speak in military? 

     5         Mr. Hooper, I am asking very simple question.  Which language 

     6    Mr. Katanga spoke in military. 

     7         MR. HOOPER:  Lingala. 

     8         JUDGE USACKA:  Thank you.  I don't h ave any questions 

     9    furthermore, but I am a little bit disapp ointed that you are not 

    10    prepared for this hearing, because agenda  was clear. 

    11         MR. HOOPER:  Well, what I didn't app reciate was direct questions 

    12    were going to be asked of the accused. 

    13         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much, Mr. Hooper. 

    14         Judge Steiner has -- before we go on , I'd like to -- I know our 

    15    interpreters have to take a break.  I'd l ike to find -- just a moment. 

    16         [Trial Chamber confers] 

    17         PRESIDING JUDGE KUENYEHIA:  I want t o find out from our 

    18    interpreters whether they want us to take  a break now or whether we 

    19    can go on for 15 more minutes and then ta ke a break. 

    20         THE INTERPRETER:  I am afraid, Judge , that won't be possible. 

    21    After two hours there must be a half an h our break according to the 

    22    Regulations of the Registry, and I believ e there is also a technical 

    23    problem in the booths.  Their recordings run also for two hours. 

    24    Perhaps Mr. Dubuisson could tell you more , I don't know. 

    25         PRESIDING JUDGE KUENYEHIA:  So we ne ed to take a break now. 
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     1    Okay.  We need to take half an hour break  now, and we will see what 

     2    the strategy is when we come back. 

     3         Before we -- 

     4         JUDGE STEINER:  Just to see if we ca n advance a little bit more 

     5    in -- to finish this part of the -- of th e hearing.  Next documents to 

     6    be discussed are documents 81 and documen t 40 and its annexes. 

     7         PRESIDING JUDGE KUENYEHIA:  We will take a break for half an 

     8    hour.  Thank you. 

     9         COURT USHER:  All rise. 

    10         Recess taken at 3.56 p.m. 

    11         On resuming at 4.29 p.m. 

    12         COURT USHER:  All rise.  Please be s eated. 

    13         PRESIDING JUDGE KUENYEHIA:  Could th e suspect be brought in, 

    14    please. 

    15         The hearing has resumed. 

    16         My colleague Judge Steiner will put a few questions. 

    17         JUDGE STEINER:  Thank you, Madam Pre sident. 

    18         So I will start by document ICC-01/0 4-01/07-81.  That is the 

    19    Prosecution observations on the report.  I would ask the Court Officer 

    20    if a copy of this document has been given  to the Defence. 

    21         Both documents on this filing appear  to relate to proceedings 

    22    conducted in DRC to against Mr. Germain K atanga that are not connected 

    23    to the proceedings before this court.  Th e document in pages 1, 2, 3 

    24    in Annex A appear to be a letter written by Mr. Katanga while detained 

    25    in Kinshasa by which Mr. Katanga requests  to Monsieur le President de 
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     1    la haute cour militaire [No interpretatio n].  This letter is dated 

     2    25th of June and was filed before the Con golese judicial authorities 

     3    on the 12th July, 2007. 

     4         The document containing pages 4 to 8  of this Annex A, which is 

     5    still classified as confidential and ther efore no details on its 

     6    contents are to be discussed in this hear ing, seems to be a 

     7    proces-verbal d'audition before the Congo lese judicial authorities on 

     8    20th January 2006 in which it is stated t hat Mr. Katanga choose to 

     9    express himself in French.  So I would li ke first -- first of all to 

    10    ask the Prosecution very, very quickly to  explain the relevance of 

    11    these two documents.  Only the relevance,  please. 

    12         MR. MacDONALD:  The relevance terms from the fact that we think 

    13    it shows that Mr. Katanga signs documents  presumably written by him or 

    14    in any event is able to sign documents th at are written in French in 

    15    the first document.  And in the second do cument, the proces-verbal 

    16    audition, he -- it is indicated that he c hooses this language, and 

    17    also again his signature appears.  So thi s is -- we thought it would 

    18    be relevant for the determination of the question of the language of 

    19    the proceedings, your Honour. 

    20         JUDGE STEINER:  Thank you very much.   I would like now to turn to 

    21    the Defence, and my questions to Mr. Kata nga, the Defence counsel, 

    22    first, if Mr. Katanga was in fact the per son writing and signing the 

    23    letter, which is page 1, 2, 3, and if, so , whether he was assisted by 

    24    somebody in so doing. 

    25         MR. HOOPER:  The answer is yes in re spect of both your questions. 
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     1         JUDGE STEINER:  In relation to the s econd document, I would like 

     2    to ask Mr. Katanga whether at the hearing  the questions were posed and 

     3    answered in French, whether he had the op portunity to choose French as 

     4    the language to be used at the hearing, a nd whether the signature at 

     5    the bottom left of the page is his signat ure, and finally, whether he 

     6    had the opportunity to read the document before signing it. 

     7         MR. HOOPER:  I understand those are his responses to the 

     8    questions put.  They were put in French.  His words to me was that 

     9    French was imposed, and he responded in F rench.  The document was 

    10    written by the person I believe whose nam e appears at the top of the 

    11    first page.  Colonel -- I won't give the name reference there. 

    12         JUDGE STEINER:  In relation to his s ignature if -- and whether he 

    13    had opportunity to read the document befo re signing it. 

    14         MR. HOOPER:  He did not read it.  It  is his signature. 

    15         JUDGE STEINER:  May I assume that wh en he signed the document, he 

    16    didn't read and so therefore he didn't kn ow the content of the 

    17    document? 

    18         MR. HOOPER:  He says he didn't have an advocate.  My 

    19    understanding is he engaged in that proce ss and at the end signed it. 

    20         JUDGE STEINER:  So there is no -- no  signature of an advocate, 

    21    but I think my question was not answered.   Of course Mr. Katanga can 

    22    choose not to answer, but the question is  if he knows the content of 

    23    the document, of the answers that are in the document. 

    24         MR. HOOPER:  Sorry, perhaps I can ex plain it this way:  He was 

    25    asked questions and he gave answers, and his assumption was those 
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     1    answers were written down, and at the end  of it all he signed it, but 

     2    it actually wasn't read to him, and he di dn't read it again. 

     3         JUDGE STEINER:  Thank you very much.  

     4         JUDGE USACKA:  I have a question to Prosecution regarding this 

     5    document.  Can you tell the Chamber how a re these types of handwritten 

     6    transcripts are made?  Are these handwrit ten transcripts intended to 

     7    be summaries of proceedings, or are they intended to be exact 

     8    transcription of the proceedings?  Thank you. 

     9         MR. MacDONALD:  Sorry, your Honour.  First of all, there are two 

    10    documents.  The first document is a lette r which is not part of the 

    11    proceedings themselves, which were addres sed to the auditeur militaire 

    12    and the others received copies of these d ocuments, of this document, 

    13    the first document, page 1 to 3. 

    14         Now, the second document is a proces  verbal d'audition, so it's 

    15    the person taking -- without naming the p erson, the person takes the 

    16    statement.  It's a statement.  Question, answers, question, answers, 

    17    and it's written down.  Now, here in the document it is alleged that 

    18    Mr. Katanga would have read back and then  signed the document.  I 

    19    understand that there's a denial on his p art today. 

    20         JUDGE STEINER:  Okay.  Let's now pro ceed to questions related to 

    21    document ICC-01/04-01/07-40, which is inf ormation to the Chamber on 

    22    the execution of the request for the arre st and surrender of 

    23    Mr. Katanga. 

    24         This filing relates to some -- to th e documents filed by the 

    25    Registry which refers to the proceedings carried out in DRC in 
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     1    relation to the execution of the ICC warr ant of arrest. 

     2         According to this document that was just made public, except for 

     3    some of its annexes, on 17th of October, 2007, Mr. Katanga was brought 

     4    before a colonel of the auditeur general pres la haute cour militaire. 

     5    Annex 3.5 to this document appears to be a handwritten proces verbal 

     6    d'audition of the hearing held before thi s colonel.  According to this 

     7    document, the hearing was conducted in Fr ench, which was the language 

     8    of Mr. Katanga's choice. 

     9         According to the same handwritten pr oces verbal d'audition, 

    10    Mr. Katanga answered at the hearing some questions, for instance, 

    11    about his health when he said that he has  just had malaria and was 

    12    coughing.  Mr. Katanga also explained tha t he hadn't had breakfast, 

    13    that he didn't agree with the court's req uest for his surrender, and 

    14    that he wanted his counsel, Mr. Bertin Bo ki, to assist him during the 

    15    notification procedure. 

    16         After signing the handwritten proces  verbal d'audition, 

    17    Mr. Katanga added that he was at that tim e still dispo FARDC.  page 3 

    18    of annex 3.3 to this document appears to be a list of handwritten 

    19    observations in French by Mr. Katanga in the presence of his counsel, 

    20    Mr. Bertin Boki.  Annex 3.7 appears to be  a report of arrest procedure 

    21    [No interpretation] which bears the stamp  of auditeur general pres la 

    22    haute cour militaire. 

    23         In this document it is stated that t he language -- [In French] 

    24    the languages spoken by the arrested pers on and speaks and understands 

    25    perfectly. 
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     1         [In English] Now I would like first to listen from the Registry, 

     2    then from the Prosecution, and finally fr om the Defence the relevance 

     3    of these documents on the matter under co nsideration.  Only comments 

     4    on the relevance of the documents.  Then I will turn to the questions. 

     5         Prosecution first. 

     6         MR. MacDONALD:  Again the relevance,  your Honour, is the Registry 

     7    filed these documents we believe again to  indicate that the 

     8    proceedings in the DRC were held in Frenc h and also as noted the 

     9    different languages that Mr. Katanga spea ks, Swahili also being 

    10    included, and as mentioned by Mr. Hooper,  Swahili being his first 

    11    language, or Kingwana, sorry, Kingwana wh ich is a Swahili spoken in 

    12    Eastern Ituri. 

    13         JUDGE STEINER:  Has the Registry any  comment on these documents? 

    14         MR. DUBUISSON (interpretation):  No.   I support the Prosecutor on 

    15    this matter. 

    16         JUDGE STEINER:  Mr. Hooper. 

    17         MR. HOOPER:  These documents are acc epted for being what they 

    18    indeed appear to be.  The PV is accepted.   It was brought into 

    19    existence, I understand, in Kinshasa, whi ch as you'll know is several 

    20    thousand miles to the west of the area wh ere Mr. Katanga was -- was 

    21    brought up and lived.  And as with other situations, he's found that 

    22    French has been -- I use the word "impose d."  You understand what I 

    23    mean by that, in those circumstances. 

    24         In respect of the PV he accepts that  he responded in that way and 

    25    signed that document.  In respect of the document headed 
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     1    "Observations," and dated the 17th of Oct ober, 2007, those were 

     2    observations that I understand were writt en on the advice of his 

     3    lawyer who is referred to there, and so h e had assistance in -- in 

     4    that respect. 

     5         There was one further matter.  Was t hat the -- was the final -- 

     6    it was three documents as I recall.  Was the final one Annex 7 -- or 

     7    Annex 3.7. 

     8         JUDGE STEINER:  3.7. 

     9         MR. HOOPER:  3.7. 

    10         JUDGE STEINER:  In which it's stated  that Mr. Katanga [In French] 

    11    speaks and understands fully French and S wahili. 

    12         MR. HOOPER:  I don't understand.  Th is is not a document that 

    13    he's drafted himself or written himself.  It's interesting that 

    14    Lingala doesn't feature there at all when  it's obviously his second 

    15    language, and nor is Kingwana referred to  at all there.  It's not 

    16    disputed.  I think -- I hope it's clear t hat his French is a 

    17    reasonable level of French.  But I think I've made plain it's line 

    18    third as it were in his languages.  Swahi li has been referred to 

    19    again.  I don't want to overstate this pa rticular point, but I want to 

    20    make particularly clear that the Kingwana  that he brought up -- that 

    21    he was brought up and speaks is sufficien tly different for him to have 

    22    difficulty understanding a -- if I can ca ll it a pure Swahili speaker. 

    23    There is quite a sufficient distinction b etween the two. 

    24         So I don't know if I can add any mor e to that.  As I say it's 

    25    significant that those two principal lang uages are missing from that 
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     1    list, and it's not a document he's writte n. 

     2         JUDGE STEINER:  [In English] Thank y ou, Mr. Hooper.  Just to make 

     3    it clear, the observations or the documen t headed with the wording 

     4    "Observations," were made handwritten by Mr. Katanga, even with the 

     5    assistance of his Defence counsel.  Did I  understand correctly? 

     6         MR. HOOPER:  Yes.  Is that -- is tha t the document, the second 

     7    document we looked at with -- the one-pag e document headed 

     8    "Observation"?  Indeed. 

     9         JUDGE STEINER:  Now I would just lik e to ask Mr. Dubuisson:  Were 

    10    you present when Mr. Katanga was surrende red to the officials of the 

    11    court? 

    12         MR. DUBUISSON (interpretation):  Yes , Madam President. 

    13         JUDGE STEINER:  In Annex 6 of your f iling which talk about the 

    14    details of the -- the transfer of the per son in relation to item B.1, 

    15    you mentioned that the person arrested di dn't need an interpreter, and 

    16    the reason being that he spoke French.  B ased on what did you make 

    17    this assertion in your report? 

    18         MR. DUBUISSON (interpretation):  Thi s was based on the discussion 

    19    that I had with the auditeur militaire wh o was present and who handed 

    20    to -- the detention of Mr. Katanga throug h the hands of the court. 

    21    This question was put to him, and he answ ered that there was no need 

    22    for an interpreter because Mr. Katanga sp oke French.  Furthermore, he 

    23    also spoke French during the medical cons ultation. 

    24         JUDGE STEINER:  Thank you very much.   Regarding Annex 7 of your 

    25    filing, 40, we're still talking about 40,  which I remind the 
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     1    participants that it remains confidential  so that its content should 

     2    not be addressed during this hearing, it' s a report on the arrival of 

     3    the person in the host state, did you, Mr . Dubuisson, make the -- that 

     4    report, or was it the Registry duty offic er? 

     5         MR. DUBUISSON (interpretation):  I a m not the one who wrote this 

     6    report, it was the representative of the Registry, Charlotte 

     7    Dahuron-Jacoby, who is present here. 

     8         JUDGE STEINER:  So I would like to a sk a few questions to 

     9    Ms. Charlotte Dahuron-Jacoby in relation to Annex 7. 

    10         In this Annex 7, at item 5 you say t hat the person arrested 

    11    received -- received assistance from an i nterpreter, and the answer is 

    12    "Yes, during the medical examination and during the communication with 

    13    the chief custody officer." 

    14         Why at this point Mr. Katanga needed  an interpreter? 

    15         MS. DAHURON-JACOBY (interpretation):   Your Honour, both the 

    16    doctor and the head of the detention sect ion speak English, so an 

    17    interpreter was provided to work from Fre nch to English for 

    18    Mr. Katanga. 

    19         JUDGE STEINER (interpretation):  Tha nk you.  [In English] Point 

    20    7:  It is stated that when handing over - - when handing the folder 

    21    over to Mr. Katanga, the Registry duty of ficer asked him to confirm 

    22    whether he would be able to read and unde rstand the documents in 

    23    French, which Mr. Katanga confirmed. 

    24         Is that your statement, this one? 

    25         MS. DAHURON-JACOBY (interpretation):   Yes, your Honour. 
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     1         JUDGE STEINER:  And finally on item 9 of this report, "Remarks 

     2    made by the detained person," and there a re three remarks related to 

     3    requests made by Mr. Katanga in relation to counsel, a number of 

     4    issues that he noted on a piece of paper the day before, and that he 

     5    had no complaints regarding the condition s of his transfer. 

     6         In which language he communicate to you these remarks? 

     7         MS. DAHURON-JACOBY (interpretation):   Your Honour, the entire 

     8    interview was conducted in French. 

     9         JUDGE STEINER:  So finally I would l ike to listen from the 

    10    Defence -- thank you, Ms. Dahuron -- any observations to be made in 

    11    relation to these documents. 

    12         MR. HOOPER:  Obviously on transfer h ere he comes in to a 

    13    essentially a Dutch or perhaps French-spe aking environment, and if 

    14    he's addressed here in French, he -- he d oes have an understanding, 

    15    and that's not been disputed and it's pla in, and he can also 

    16    understand documents, run of the mill doc uments, particularly. 

    17         No one, as far as I know, has addres sed him in Lingala, and he 

    18    has had to make do in French.  As I say, he's not hiding behind an 

    19    argument that he has no understanding of the language.  He wanted me 

    20    to make plain to you that one of the conc erns he had when we were 

    21    talking about his teaching or being his d iploma, relating to teaching 

    22    French, that the expectation of him, if h e taught, was to be teaching 

    23    young children, children French, child's French, if you like, and as 

    24    he put it to me, but what I don't speak, he said, is university 

    25    French, the language that's spoken here.  That's where his -- he's ill 
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     1    at ease.  Thank you. 

     2         JUDGE STEINER:  Thank you very much.   Madam President. 

     3         PRESIDING JUDGE KUENYEHIA:  My colle ague would like to ask one 

     4    question. 

     5         Judge Usacka. 

     6         JUDGE USACKA:  I would like to ask a  question of Defence.  So you 

     7    talk about university French, yes, langua ge?  Okay.  I will repeat. 

     8         MR. HOOPER:  Professional French. 

     9         JUDGE USACKA:  Professional. 

    10         MR. HOOPER:  If you like, court Fren ch, educated French. 

    11         JUDGE USACKA:  Yes.  Does it mean th at Mr. Katanga speaks 

    12    professional Lingala? 

    13         MR. HOOPER:  He feels he'd understan d Lingala better, yes. 

    14         JUDGE USACKA:  What kind of proof he  would give us, because we 

    15    have a lot of documents regarding French,  not in Lingala, that it's 

    16    professional Lingala. 

    17         MR. HOOPER:  Well, I put it this way :  What is the language of 

    18    choice that he uses?  What is the languag e that he's grown up speaking 

    19    and understanding?  Locally it's Kingwana , among the family and 

    20    elsewhere.  Elsewhere quite by the side o f that and almost, almost, 

    21    equal is Lingala.  That's the language he 's grown up with over the 

    22    years.  French is, you can argue, a suffi cient gap below that in terms 

    23    of both familiarity and use.  And in the position that he's in today, 

    24    he'd like a language that he is truly at ease at. 

    25         JUDGE USACKA:  I just try to underst and, because he did not go to 
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     1    school to study Lingala language.  Yes, o f course in family 

     2    environment, but is it the level of this professional Lingala, what he 

     3    needs, you see, in our court? 

     4         MR. HOOPER:  Well, maybe I expressed  it -- I expressed it poorly 

     5    in terms of that.  He says he didn't use the word "professional" to 

     6    me, as I say.  He used the word "universi ty French."  But what I 

     7    submit is he's not hiding behind an artif ice here.  He has a genuine 

     8    concern in terms of sitting here in proce edings where he will not be 

     9    grasping things because of a shortfall in  language. 

    10         JUDGE USACKA:  Thank you, Mr. Hooper . 

    11         PRESIDING JUDGE KUENYEHIA:  Thank yo u very much.  I think this 

    12    brings to an end the Status Conference.  We will take a break and then 

    13    the Single Judge will continue with other  issues.  But before we 

    14    break, I'd like to thank the interpreters , the reporters, all of you 

    15    for your indulgence.  Thank you very much . 

    16         We will all adjourn for ten minutes,  and then the Single Judge 

    17    will continue with the hearing.  Thank yo u. 

    18         COURT USHER:  All rise. 

    19         The hearing ends at 4.56 p.m. 

    20 

    21 

    22 

    23 

    24 

    25 
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