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     1         International Criminal Court 

     2         Trial Chamber I 

     3         Situation Democratic Republic of the Congo, case ICC 01/04-01/06 

     4         Open Session hearing 

     5         Tuesday, 20 November 2007 

     6         The hearing starts at 10.05 a.m. 

     7         COURT USHER:  All rise.  The International Criminal Court is now 

     8    in session.  Please be seated. 

     9         PRESIDING JUDGE FULFORD:  Good morning.  For the sake of the 

    10    record, we indicate that in court today for the various parties and 

    11    participants, for the Prosecution Mr. Withopf, accompanied by 

    12    Mr. Guariglia, Olivia Struyven, Ben Batros, and Ramu Bittaye. 

    13         For the Defence Ms. Mabille, Mr. Biju-Duval, Caroline Buteau, 

    14    Mr. Desalliers, Sandra D'angelo, and I understand that there's a split 

    15    between this morning and this afternoon in that Emilie Cuk is here for 

    16    this morning, and Adam Pollock for this afternoon. 

    17         For the Victims Representatives and for the Office of Public 

    18    Counsel for Victims, Ms. Bapita, Mr. Walleyn, Ms. Massidda, Roland 

    19    Adjovi, and Tamara Margitic. 

    20         Mr. Withopf, can I really address everyone through you, and 

    21    there's no need for you to stand up while I do this.  It's really just 

    22    to try and assess where we are in terms of the submissions. 

    23         There are undoubtedly two substantial issues to be decided today. 

    24    One relates to the single witness who was called during the 

    25    Confirmation Hearing, and there appears to be a very obvious division 
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     1    between the Prosecution and the Defence in relation to the approach to 

     2    be taken in relation to that witness. 

     3         The second issue clearly of real substance is that of the 

     4    international characterisation, and that is a point that clearly needs 

     5    to be considered with care. 

     6         Putting those two issues to one side, can I, with your help, just 

     7    really see whether there are issues of great substance otherwise, 

     8    because having looked at the respective submissions, certainly it 

     9    seems to me that there may not, in fact, be very much difference 

    10    between the Prosecution, on the one hand, and the Defence and the 

    11    victims.  And can I just offer this summary to see whether this 

    12    actually fairly reflects where we are: 

    13         I think there are really three areas to be identified.  One is 

    14    the admissibility of any evidence before the Pre-Trial Chamber.  The 

    15    second is the way in which evidence shall be introduced.  And thirdly, 

    16    there are certain procedural issues.  If I can take admissibility 

    17    first. 

    18         Having looked at the respective submissions that have been 

    19    advanced, it seems that there is -- excuse me a moment. 

    20         [Trial Chamber and Court Officer confer] 

    21         PRESIDING JUDGE FULFORD:  There was a non-problem.  Let me start 

    22    again on this issue. 

    23         As regards the admissibility of pre-trial evidence, a theme which 

    24    can be detected is that to a important extent, this really depends on 

    25    agreement between those who are involved, and I say that for this 
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     1    reason:  No one is suggesting that we, as a Chamber, are bound by the 

     2    Pre-Trial Chamber's decisions on admissibility.  No one is suggesting 

     3    that previously recorded witness testimony or summaries are admissible 

     4    as evidence.  But depending always on the circumstances, the material 

     5    that was before the Pre-Trial Chamber may be of assistance as regards 

     6    preparation and presentation, but it will all depend on the 

     7    circumstances and the situation-by-situation analysis. 

     8         As regards the record of the pre-trial proceedings and all the 

     9    evidence admitted for that purpose, to use your expression, 

    10    Mr. Withopf, in paragraph 3, you have suggested that that record can 

    11    be a tool to help the progress of the case, but to a large extent - 

    12    and again I think this is a theme that emerges from the submissions - 

    13    it is all really going to depend on any use that is proposed when 

    14    using the record as a tool, the attitude of the parties and the 

    15    participants to any proposed use, and of course, finally, a decision 

    16    from the Bench. 

    17         And so having had the parties and the participants helpfully 

    18    indicate certain general factors, it seems to me really that what 

    19    emerges from all of the submissions is that this is very much a 

    20    wait-and-see situation where, in certain circumstances, it may be 

    21    useful for us to look at the record of the pre-trial proceedings, but 

    22    much will depend on agreement, and much will depend on the purpose. 

    23         As regards the introduction of evidence, you've made the point, 

    24    Mr. Withopf, that for practical reasons you wish to tender evidence 

    25    following the exhibit numbers that were identified at the pre-trial 
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     1    stage, but - and here you accept an important caveat - that you 

     2    recognise that the Defence are entitled, first, to challenge the 

     3    admissibility of the evidence; and second, to test its credibility and 

     4    reliability. 

     5         Now, if that is right, again it seems to me that the -- the 

     6    manner of introduction, so long as those protections are afforded, the 

     7    right to challenge and the right to test, the manner of introduction 

     8    is really going to be a procedural technicality rather than a matter 

     9    of substance. 

    10         Thirdly and finally, as regards procedure, essentially there 

    11    appears to be consensus that we should only disturb the decisions of 

    12    the Pre-Trial Chamber if it's necessary to do so, that for reasons of 

    13    judicial comity we should follow the Pre-Trial Chamber unless it would 

    14    be inappropriate for us to do so.  And you've made it very clear, 

    15    Mr. Withopf, that you would wish us not to follow the Pre-Trial 

    16    Chamber's decision on witness proofing or on victim participation, and 

    17    those are, I think, good examples where one of the parties says that 

    18    it would be inappropriate for us to follow the Pre-Trial Chamber's 

    19    decision. 

    20         Now, if that summary is right, I suspect that on those issues 

    21    there is, in fact, not very much by way of disagreement, and it is to 

    22    a very large extent going to be a question of us looking at particular 

    23    problems or particular issues as and when they arise. 

    24         Now, we don't wish to foreshorten the submissions of the parties 

    25    and the participants artificially, and can I make it clear that that 
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     1    is meant genuinely, Mr. Withopf, but bearing those preliminary 

     2    observations in mind, are there matters of substance that you would 

     3    wish to advance in addition to your written submissions on the issues 

     4    other than the witness called at the Confirmation Hearing and the 

     5    international characterisation issue? 

     6         MR. WITHOPF:  Mr. President, your Honours, Mr. President, you 

     7    have very accurately summarised the Prosecution's submissions, and it 

     8    is indeed the case that there is not much left beside what you have 

     9    told the parties and the participants.  Of course we wish to make 

    10    submissions on the situation of the sole Prosecution witness called 

    11    for the purpose of the Confirmation Hearing, and I also wish to add 

    12    some observations on the issue of tendering evidence from the bar 

    13    table. 

    14         PRESIDING JUDGE FULFORD:  Why don't we leave the witness to one 

    15    side and come back to that individual in a moment.  So do I take it, 

    16    then, you want to say something about tendering evidence from the bar 

    17    table? 

    18         MR. WITHOPF:  That's what I want to do, and it will be very 

    19    brief.  I will basically make reference to some jurisprudence of the 

    20    Yugoslavia Tribunal. 

    21         PRESIDING JUDGE FULFORD:  When I said, Mr. Withopf, we do not 

    22    wish artificially to shorten submissions, that means that if there are 

    23    issues that you wish to develop, you are, of course, free to do so. 

    24    So if you'd like to take your own course, then, on those points. 

    25         MR. WITHOPF:  Thank you very much, Mr. President.  And as I said 
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     1    it will be very short. 

     2         Tendering evidence from the bar table is a practice, 

     3    Mr. President, your Honours, that is very common, not only in national 

     4    jurisdictions but also at the ad hoc tribunals.  That doesn't mean 

     5    that the one or the other document will be introduced via witnesses, 

     6    and of course the Office of the Prosecutor has a great interest to 

     7    make witnesses comment on the documents concerned, and there will be a 

     8    whole series of documents that will be tendered via witnesses. 

     9         On the other hand side, there will be a certain number of 

    10    materials, documents, and video materials, we wish to tender from the 

    11    bar table.  And obviously, Mr. President, your Honours, we have to lay 

    12    a foundation to make the Honourable Bench understand and to make the 

    13    parties and participants understand where these documents come from. 

    14         Nevertheless, the Office of the Prosecutor advocates a position 

    15    on argument that it should be allowed, as obviously the Defence as 

    16    well, to tender evidence from the bar table.  And as I said, I want to 

    17    briefly make reference, and I want to quote a number of ICTY 

    18    decisions.  I make particular reference to the decision to unseal, 

    19    confidential decision on the admissibility of certain challenged 

    20    documents and documents for identification of 2nd of August, 2004, at 

    21    paragraph 44, in the case of the Prosecutor versus Hadzihasanovic and 

    22    others. 

    23         A second decision I wish to draw your particular attention to, 

    24    Mr. President, your Honours, is the decision on the admission into 

    25    evidence of documents tendered from the bar table by the Prosecutor. 
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     1    The decision is dated the 11th September 2002, and this decision was 

     2    rendered in the case of the Prosecutor versus Galic. 

     3         And the last decision in this context I want to draw your 

     4    particular attention to is the one -- and it's again an ICTY decision, 

     5    this time dated the 29th of July, 1999, in the Prosecutor versus 

     6    Kordic and others, and it's the decision on the Prosecution 

     7    application to admit the Tulica report and dossier into evidence. 

     8         These decisions very clearly indicate that provided that certain 

     9    foundations are laid, that material can be tendered from the bar 

    10    table, and that's the request of the Office of the Prosecutor -- of 

    11    the Prosecution to the Honourable Bench, that the Honourable Bench 

    12    renders a decision, particular decision, allowing the parties and, 

    13    where applicable, the participants, to tender evidence from the bar 

    14    table. 

    15         PRESIDING JUDGE FULFORD:  Maybe I'm missing something, 

    16    Mr. Withopf, but doesn't this all really depend on a determination of 

    17    admissibility?  If -- if the Chamber is satisfied that the document 

    18    that you wish to introduce is admissible for whatever reason, then it 

    19    doesn't matter what one calls the method of introduction, whether it's 

    20    from the bar table or some other term is used.  If the document is 

    21    admissible, it's admissible and in it goes.  If it's not admissible, 

    22    then you're not going to be entitled to rely on it.  So isn't the real 

    23    issue here not the terminology but admissibility? 

    24         MR. WITHOPF:  Mr. President, your Honours, I cannot more than 

    25    agree, and I'm actually very happy that you make this comment and 
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     1    appear to have a fairly relaxed approach to this matter.  And I agree 

     2    with you.  It's admissibility.  That's what it all is about. 

     3         PRESIDING JUDGE FULFORD:  Mr. Withopf, I don't think saying that 

     4    admissibility has to be established indicates a relaxed attitude.  All 

     5    I'm trying to do is to identify the real issue here, which is not a 

     6    question of where the document comes from in court, whether it's on 

     7    the bar table or somewhere else, but whether or not a document not 

     8    produced by a witness is admissible.  And if there's a challenge as to 

     9    its admissibility, we'll have to determine it.  If we find it's 

    10    admissible, I would have thought the document then is introduced into 

    11    evidence.  If it's not admissible, you can't rely on it.  And that's 

    12    not being relaxed, I think, Mr. Withopf. 

    13         MR. WITHOPF:  Mr. President, I do apologise, what appears to have 

    14    created some confusion at the Bench.  Of course I did not mean 

    15    "relaxed" to be meant that the Honourable Bench is [sic] taking these 

    16    issues very seriously, and rightly so.  And I do agree with you, yes, 

    17    it's all about admissibility. 

    18         PRESIDING JUDGE FULFORD:  Next issue. 

    19         MR. WITHOPF:  If you allow me, Mr. President, your Honours, to 

    20    touch on the issue you mentioned and rightly identified as one of the 

    21    very few issues which are considered differently by the Defence 

    22    compared to the Office of the Prosecutor's approach, and that's the 

    23    issue about the admissibility of the transcripts of the testimony of 

    24    the witness, Peduto, during the Confirmation Hearing. 

    25         PRESIDING JUDGE FULFORD:  Can we come back to her?  I think we'd 
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     1    just like to see whether there are any outstanding issues on the first 

     2    matters that I attempted to summarise at the beginning, Mr. Withopf, 

     3    and we'll then come back to you about that witness.  Is that 

     4    convenient? 

     5         MR. WITHOPF:  That is convenient, Mr. President.  And as I 

     6    indicated at the beginning, there is nothing left other than this 

     7    issue. 

     8         PRESIDING JUDGE FULFORD:  Good.  Thank you very much indeed. 

     9         Ms. Mabille, can I turn, then, to you next, please.  Having heard 

    10    the attempt on my part at the beginning to summarise, as I understand 

    11    it, really the position that's been established through the written 

    12    submissions that have been made, can I ask, first of all, whether 

    13    broadly you agree with the summary provided?  And, obviously, if you 

    14    don't, you'll indicate where you think I have misunderstood the 

    15    competing positions.  And, of course, can I now ask you to develop any 

    16    additional submissions that you'd wish in relation to all of the 

    17    issues apart from the witness who was called at the Confirmation 

    18    Hearing and the issue of the international characterisation. 

    19         MS. MABILLE (interpretation):  Your Honour, it's Jean-Marie 

    20    Biju-Duval will go into this point with you.  Thank you. 

    21         MR. BIJU-DUVAL (interpretation):  Thank you, Mr. President.  The 

    22    summary that you've made of the way in which the issue is presented to 

    23    the Court today certainly we accord with.  We would like to confirm 

    24    that with regards to a significant part of the issues there is 

    25    agreement or almost agreement with the position of the Prosecutor. 

ICC-01/04-01/06-T-61-ENG ET WT 20-11-2007 9/79 SZ T



Open Session  Page 10 

ICC 01/04-01/06  Tuesday, 20 November 2007 

     1    I've understood that we will examine in a more specific way the issue 

     2    of testimony which appeared before the Pre-Trial Chamber and the issue 

     3    of the requalification -- or reclassification with regards to the 

     4    nature of the conflict.  I won't go into that aspect now. 

     5         Just with regards to a clarification -- or, rather, a 

     6    confirmation for things to be clear with regards to the status of the 

     7    record of the Pre-Trial Chamber, as far as the Defence is concerned, 

     8    that can be summarised with one principle, and this is the principle 

     9    of Article 74 of the Statute, which is basically to say that the 

    10    Pre-Trial Chamber can only rule on the elements produced and examined 

    11    during the trial.  So I think as far as we're concerned during the 

    12    proceedings, I think we can be in agreement as regards to the 

    13    admissibility of the evidence could be examined by the Trial Chamber, 

    14    and I think there is agreement with regards to the fact that only the 

    15    witness -- witnesses who were effectively heard and cross-examined 

    16    before the Trial Chamber can be maintained with regards to evidence. 

    17    And I'll put aside the exception of Madam Peduto's evidence which we 

    18    will speak about shortly. 

    19         I would, nevertheless, like to insist on this point so that there 

    20    is no ambiguity.  As far as the Defence is concerned, it is not 

    21    possible for the Trial Chamber to keep as evidence or retain as 

    22    evidence a statement which was written of a witness only for the 

    23    Defence.  The only thing that can be kept as evidence is oral 

    24    testimony on the part of the witness before the Trial Chamber.  I will 

    25    leave aside the issue of Madam Peduto's testimony. 
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     1         So those are just a few observations, comments, clarifications 

     2    that I wanted to make at this stage.  And I think that there is 

     3    agreement with regards to the essential points and principles that 

     4    have already been mentioned. 

     5         PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, can I ask whether, 

     6    therefore, you agree that it may be possible for documents to be 

     7    introduced independently of a witness producing them so long as the 

     8    necessary conditions of admissibility are met? 

     9         MR. BIJU-DUVAL (interpretation):  Yes, Mr. President.  We agree 

    10    on this point with the position taken by the Prosecutor.  We do not 

    11    think that it is indispensable for documents to go through -- to be 

    12    tendered through a witness. 

    13         PRESIDING JUDGE FULFORD:  Secondly, you have stressed and laid 

    14    emphasis on the importance of oral testimony being given by witnesses 

    15    before the Trial Chamber.  I'm sure that -- well, can I ask whether 

    16    you agree that the parties, of course, can jointly agree the accuracy 

    17    of evidence which would, therefore, avoid the need for a witness or 

    18    witnesses to attend court? 

    19         MR. BIJU-DUVAL (interpretation):  Yes, Mr. President.  I think 

    20    that if there is agreement between the parties with a view to 

    21    protecting the rights of the accused, yes, we can do this. 

    22         PRESIDING JUDGE FULFORD:  What that really then means is that if 

    23    there are to be any exceptions to the procedure whereby a witness is 

    24    called and gives oral evidence, we're going to have to confront any 

    25    proposed exceptions on a fact-dependent basis, and I think it's going 
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     1    to be difficult to say any more about it at this stage.  Would you -- 

     2    would you agree with that? 

     3         MR. BIJU-DUVAL (interpretation):  Mr. President, the Defence 

     4    position is as follows:  Firstly, in the view of the Defence, the 

     5    personal appearance of the witness and his testimony before the Trial 

     6    Chamber is a condition for his testimony to be taken as evidence.  The 

     7    only exceptions that could exist, in the view of the Defence, to this 

     8    principle will only be considered if the accused agrees to this.  That 

     9    is the current position of the Defence on that matter. 

    10         PRESIDING JUDGE FULFORD:  Well, Mr. Biju-Duval, whether that 

    11    proposition is right will need to be tested, I think, when particular 

    12    circumstances arise.  And I think I speak for all three of us when I 

    13    say that we would not be prepared to rule on whether you're right in 

    14    that regard in an abstract way.  I think there would need to be 

    15    particular factors advanced for us to consider before we made any 

    16    ruling on whether you're -- you're right as an absolute principle in 

    17    that regard. 

    18         MR. BIJU-DUVAL (interpretation):  Yes, Mr. President, of course. 

    19    I did not raise the exceptions provided for in the Statute, that is in 

    20    exceptional circumstances.  That is under Rule 68, Article 56.  That 

    21    goes without saying.  We have admitted these exceptions as being 

    22    provided for in the instruments, and we accept them.  That is 

    23    examination on a case-by-case basis. 

    24         PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, that's very helpful. 

    25         Mr. Walleyn, anything you want to add on -- on these matters? 
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     1         MR. WALLEYN (interpretation):  Thank you, Mr. President.  I don't 

     2    have much to add.  We also agree with the summary that you provided. 

     3         As to the matters that will be discussed, I should like to recall 

     4    that, in any event, what we say at this stage of the proceedings is 

     5    conditional, because much will depend on the subsequent decisions of 

     6    the Court on the modalities for the participation of victims and also 

     7    with regard to what access victims will have to the case file.  So 

     8    this is the situation we find ourselves in.  It is somewhat 

     9    uncomfortable for us, because we cannot talk about the value of 

    10    evidence that we have not yet seen. 

    11         I just want to add one thing in regard to what my colleague 

    12    Mr. Biju-Duval has said.  Some of the evidence, or even transcripts of 

    13    hearings, or witness statements, or witness testimonies may have value 

    14    at various levels.  That is, there will be some things that may not be 

    15    considered as being of sufficient probative value to sentence someone, 

    16    but it could help -- they could help the Court to weigh the evidence, 

    17    and could also be useful in a case for a request for compensation for 

    18    a victim, for example.  One might well-imagine that the debates on 

    19    evidence will not be identical when we consider a statement that 

    20    should prove the guilt of the accused, or a statement that is aimed at 

    21    proving that a person was involved in a particular event, or whether 

    22    the person was of a victim of a crime. 

    23         Thank you. 

    24         PRESIDING JUDGE FULFORD:  That's very helpful, Mr. Walleyn. 

    25    Thank you.  There may, therefore, be an interesting discussion as to 
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     1    whether evidence may not have sufficient probity to be introduced in 

     2    the trial but, on the other hand, have sufficient probity to go to 

     3    reparations, and we'll have to see in due course whether or not there 

     4    is a valid legal distinction to be made between the two forms of 

     5    hearing.  But I think, Mr. Walleyn, you're impliedly accepting that 

     6    this is really going to have to wait for specific examples to emerge 

     7    before we can properly rule on that matter.  Am I right?  Yes. 

     8         Ms. Bapita, anything you want to add? 

     9         MS. BAPITA (interpretation):  Thank you, Mr. President.  I don't 

    10    have much to say, really.  I support what Mr. Luc Walleyn has said, 

    11    but I would like to emphasise that we would be in a better position to 

    12    deal with this question when we know when -- how the victims will 

    13    participant in the court. 

    14         In the Pre-Trial Chamber, participation was very limited, so we 

    15    do not think that we will be able to talk about the evidence and its 

    16    probative value.  So we shall be -- wait to a future time before we 

    17    give an opinion on the matter. 

    18         Thank you. 

    19         PRESIDING JUDGE FULFORD:  Thank you very much.  Obviously, the 

    20    position in relation to the victims will be much clearer once you've 

    21    received our decision on victim participation, which we will obviously 

    22    deliver to the parties as soon as we can, but I'm confident you 

    23    understand that this is clearly a very important decision, and it's 

    24    not something we intend to rush, but you will have it as soon as it's 

    25    possible. 
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     1         [Trial Chamber confers] 

     2         PRESIDING JUDGE FULFORD:  Now, Mr. Withopf, we then return to the 

     3    issue of the witness called at the Confirmation Hearing.  Now, her 

     4    name has been used today, and I understand there's no difficulty with 

     5    this.  Is that right? 

     6         MR. WITHOPF:  Mr. President, that's correct.  The witness 

     7    concerned, Ms. Peduto, she testified in open court at the time. 

     8         PRESIDING JUDGE FULFORD:  Good.  All right. 

     9         Now, Mr. Withopf, can I just make one or two very short 

    10    observations about this. 

    11         As I understand it, there was no suggestion at the pre-trial 

    12    stage that her giving evidence then was going to be the only 

    13    opportunity that the Defence were going to have to question her, and 

    14    if there was any kind of suggestion that her giving oral evidence was 

    15    going to be a once-only event, you're going to have to give us 

    16    detailed references to where we can find that. 

    17         Secondly, I have not been able to discover any indication in the 

    18    written documentation that there is any difficulty, any particular 

    19    difficulty, above obviously the inconvenience of having to come and 

    20    give evidence a second time, but beyond that, that there 's no 

    21    particular difficulty in her coming before the Trial Chamber to give 

    22    her evidence. 

    23         And thirdly, I want to put this proposition to you for your 

    24    consideration and submissions:  When the Defence are testing the 

    25    adequacy of the evidence for the purposes of the confirmation charges, 
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     1    may they not take a very different approach then to the approach that 

     2    they would adopt during the trial and, in particular, on issues of 

     3    credibility and reliability? 

     4         To put it another way, isn't the focus at the confirmation of 

     5    charges hearing going to be on whether there is sufficient evidence 

     6    with any real attack on credibility and reliability being reserved for 

     7    the Chamber that is going to assess guilt or innocence?  Because if 

     8    that isn't the position, it would truly mean that there would be a 

     9    risk that the pre-trial stage would turn into a real first trial 

    10    before the trial before us. 

    11         Now, those are three issues in particular that we would ask you, 

    12    please, to address in your submissions on this point. 

    13         MR. WITHOPF:  Mr. President, your Honours, I'm very pleased to be 

    14    given an opportunity to address these matters, and, of course, your 

    15    Honour's touching on some core issues concerning the question how does 

    16    the Confirmation Hearing relate to the trial, and we are all aware 

    17    that these are issues that need very careful consideration.  But 

    18    focusing on the questions that you put to me, Mr. President, I agree 

    19    with the observation that there is been at no time an explicit 

    20    statement either by the Pre-Trial Chamber at the time or by any of the 

    21    parties or participants that questioning the witness, Peduto, by the 

    22    Defence would be the sole opportunity for the Defence to put questions 

    23    to her.  That observation, Mr. President, your Honours, is correct. 

    24    It does not, however, detract from the possibility that Rule 68(a) 

    25    provides to the parties and participants and to the Honourable Bench 
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     1    to rely on the transcripts of the testimony of Ms. Peduto. 

     2         Moving on to the second question, Mr. President, your Honours, 

     3    you have asked whether there would be any particular difficulty to 

     4    call Ms. Peduto for trial.  I wish to use this opportunity that -- to 

     5    mention that the permission of the United Nations at the time related 

     6    only to the testimony of Ms. Peduto during the Confirmation Hearing, 

     7    which implies that the Office of the Prosecutor needs to go back to 

     8    the United Nations and ask for permission for Ms. Peduto to again 

     9    testify before the Honourable Bench.  At this stage, I do not see any 

    10    other particular difficulties that could be an impediment for 

    11    Ms. Peduto to be called again and to testify. 

    12         On your third question, Mr. President, your Honours, I do agree, 

    13    obviously, that the purpose of the Confirmation Hearing is a different 

    14    one compared to the purpose of the trial, and of course we all know 

    15    that the standard of proof is also a very different one.  In trial we 

    16    need to prove the charges beyond reasonable doubt, obviously. 

    17         What I wish to emphasise in this context, Mr. President, however, 

    18    that the Office of the Prosecutor at the time had called Ms. Peduto as 

    19    an overview witness who comprehensively testified in respect of almost 

    20    all areas that go to the heart, to the very heart, of the case of the 

    21    Prosecutor versus Mr. Thomas Lubanga.  And the Defence, the 

    22    then-Defence at the time, was given the opportunity to question the 

    23    witness twice as long as the Office of the Prosecutor was given, and 

    24    the Defence, the then-Defence at the time, extensively and very 

    25    extensively used that opportunity.  Talking about reliability and 
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     1    credibility, the then-Defence put very, very many questions, 

     2    Mr. President, your Honours - and you can easily see this from the 

     3    transcript - put very, very many questions to the witness Peduto that 

     4    can and were considered as a challenge to her credibility and the 

     5    reliability of the statements she made. 

     6         Based on this, Mr. President, your Honours, I'm quite confident 

     7    to say that the then-Defence has used its opportunity in the same way 

     8    as the then-Defence would have used it in a trial.  I think the 

     9    transcript very much reveals what I believe to be true to make such a 

    10    statement. 

    11         I leave it as such, and I'm sure, Mr. President, your Honours, 

    12    you have further questions. 

    13         PRESIDING JUDGE FULFORD:  Mr. Biju-Duval. 

    14         MR. BIJU-DUVAL (interpretation):  Thank you, Mr. President. 

    15         As we say in detail in our written submissions, the Defence 

    16    position on this matter is two-pronged.  The first point is that it 

    17    seems obvious to us that on no account can the Defence be expected to 

    18    admit as evidence before the Pre-Trial Chamber -- or to expect the 

    19    admission of evidence before the Pre-Trial Chamber the transcript of 

    20    the oral testimony of Ms. Peduto before the Pre-Trial Chamber. 

    21         The Prosecutor is trying to submit that this is right under 

    22    Article 68 of the Rules of Procedure and Evidence -- or Rule 68 of the 

    23    Rules of Procedure and Evidence, and this is in appropriate to us.  It 

    24    seems clearly established in the text that the failure to appear, or 

    25    the admission into evidence of a witness -- a witness's statement be 

ICC-01/04-01/06-T-61-ENG ET WT 20-11-2007 18/79 SZ T



Open Session  Page 19 

ICC 01/04-01/06  Tuesday, 20 November 2007 

     1    without the witness's appearance before the Chamber can only be 

     2    exceptional, which, generally speaking, without going into detail, 

     3    would be due to the impossibility on the part of the witness to come 

     4    and give testimony before the Chamber.  That is the logic behind Rule 

     5    68 and Article 56 of the Statute. 

     6         It seems important to us, accordingly, that in its decision the 

     7    Chamber should state clearly that the Rule 68 advanced by the Office 

     8    of the Prosecutor is not applicable to Ms. Peduto's case.  Not very 

     9    important in terms of the current trial, but because it would set a 

    10    precedent in the case law of the ICC.  This is the first matter of 

    11    principle that the Defence submits in its written submissions. 

    12         The second point is that -- the second point developed by the 

    13    Defence is as follows:  The Defence is prepared to give its agreement 

    14    to the fact that the transcripts of the oral testimony of Ms. Peduto 

    15    before the Pre-Trial Chamber be admitted into evidence by the Trial 

    16    Chamber subject to some reservations which I shall set out in a few 

    17    moments.  So the Defence is prepared to give its agreement only on the 

    18    basis -- and it is only on the basis of this agreement that the 

    19    Chamber may authorise or endorse the proposal of the Office of the 

    20    Prosecutor.  The accused and the Defence are the only people in a 

    21    position to determine whether the protection of the rights of the 

    22    Defence can be adequately provided in this exception to the principle 

    23    of personal appearance before the Trial Chamber. 

    24         In the case in point, after much thought, the accused and his 

    25    counsel are of the opinion that there is room for the Defence to agree 
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     1    that the transcript of the oral testimony of Ms. Peduto be admitted 

     2    into evidence without requiring Ms. Peduto to return during the trial, 

     3    subject to some reservations, of course, which we have set out in our 

     4    written submissions and which hinge on the fact that during the 

     5    appearance of this witness before the Pre-Trial Chamber and up till 

     6    today, the case file to which the Defence has access, or the documents 

     7    to which the Defence has access, include documentation which is 

     8    largely redacted in some cases, which hampers the understanding of the 

     9    Prosecution evidence and still limits the Defence's ability to assess 

    10    the possibility of defending the rights of the accused.  Put 

    11    differently, the Defence is prepared to accept that Ms. Peduto need 

    12    not return to appear before the Chamber on condition that when the 

    13    redactions are removed, new evidence does not come to light, and if it 

    14    is clear that the Defence will not then realise when the new evidence 

    15    comes to light that the appearance of the witness is necessary. 

    16         This is the only reservation that the Defence has in respect of 

    17    its agreement with regard to the appearance or otherwise of Witness 

    18    Peduto. 

    19         Mr. President, the Defence is of the opinion that the rights of 

    20    the accused may be considered to have been respected without the new 

    21    appearance of Ms. Peduto, except in a case where the lifting of the 

    22    redactions would reveal to the Defence that such a new appearance is 

    23    absolutely necessary because new challenges or new avenues for 

    24    cross-examination would suddenly come to light to the Defence after 

    25    the redactions. 
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     1         PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, can I just pick up one 

     2    or two matters.  Therefore, the position remains as was indicated in 

     3    your written submissions, that although there is potentially room for 

     4    agreement here, the Prosecution and the Defence remain at opposition 

     5    with each other over the suggestion that Rule 68 provides the 

     6    Prosecution with an avenue to introduce this evidence? 

     7         MR. BIJU-DUVAL (interpretation):  Yes, Mr. President.  We think 

     8    that Rule 68 is not appropriate in these circumstances.  The only 

     9    possible basis is the agreement of the accused, which he can only give 

    10    himself. 

    11         PRESIDING JUDGE FULFORD:  I want to focus on the issue of 

    12    redactions.  Clearly, redactions that have been made to witness 

    13    statements in relation to those witnesses who the Prosecution rely on 

    14    is an issue which the Bench is going to have to address, and, in 

    15    particular, I anticipate that we will be invited to focus on any 

    16    redactions which it is proposed should remain in order to ensure that 

    17    there is nothing which either undermines the Prosecution's case or 

    18    supports the Defence case in the areas that have been blanked out. 

    19         Once we've assessed whether redactions are appropriate, if a 

    20    decision is made that a particular area should remain redacted, in its 

    21    redacted form, that is going to apply regardless of whether the 

    22    witness is called or whether her previously recorded testimony is 

    23    played.  And so at the moment, for my own part, I don't entirely 

    24    understand the Defence position that your agreement or disagreement 

    25    with the proposal that the evidence at the Pre-Trial Chamber stage 
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     1    should be played to us instead of calling the witness is dependent on 

     2    our decision on redactions. 

     3         MR. BIJU-DUVAL (interpretation):  With your leave. 

     4         MS. MABILLE (interpretation):  With your leave, just a minute or 

     5    two. 

     6         [Defence counsel confer] 

     7         PRESIDING JUDGE FULFORD:  Yes, Mr. Biju-Duval. 

     8         MR. BIJU-DUVAL (interpretation):  Yes, Mr. President.  I quite 

     9    understand that in its decision, in its coming decision, the Chamber 

    10    will make a distinction between redactions that must be removed and 

    11    redactions that must be maintained. 

    12         What the Defence is saying is that if the redaction are lifted 

    13    and as a result new information is revealed which requires a new 

    14    appearance of the witness, the Defence will ask for the witness to 

    15    appear. 

    16         The second point is that as the Chamber is aware, some evidence 

    17    or some documents directly linked to the testimony of Ms. Peduto 

    18    has -- have been redacted.  This refers, in particular, to redactions 

    19    regarding the identity of the sources.  It is clear to the Defence 

    20    that if the sources were to be revealed and if such revelation seemed 

    21    to be of sufficient importance to warrant the challenging of important 

    22    parts of the evidence, then the Defence would seek leave to apply for 

    23    the witness to appear again. 

    24         It is in this -- under these conditions that the Defence wishes 

    25    to preserve the rights of the accused. 
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     1         PRESIDING JUDGE FULFORD:  That's very helpful, Mr. Biju-Duval. 

     2    It was my fault for having not fully understood your submission first 

     3    time round, which I now completely follow, and thank you very much 

     4    indeed. 

     5         Mr. Withopf, we have, I'm not sure whether it's an obligation but 

     6    probably a preference not to decide wholly academic points.  There 

     7    appears to be fundamental agreement between the Prosecution and the 

     8    Defence on this issue in terms of the practical consequences, and so 

     9    long as the Defence agreement to Ms. Peduto's evidence being played 

    10    rather than her being called is maintained, there is, as it seems to 

    11    me at the moment, no need for us to rule on the issue.  We need, 

    12    potentially, only to return to this if after any redactions have been 

    13    lifted new material emerges that the Defence believes justifies the 

    14    witness being called, and in those circumstances, it would be 

    15    necessary for us to return to the issue.  So unless you've got any 

    16    observations to the contrary, at the moment it seems to me that this 

    17    actually joins the list of non-issues. 

    18         My legal advisor has just reminded me that Mr. Walleyn has an 

    19    interest in this, and my desire to find the easy solution is about to 

    20    be thwarted. 

    21         Now, Mr. Walleyn, do you have a proper interest in this? 

    22         MR. WALLEYN (interpretation):  Thank you, Mr. President. 

    23         I think certainly that we do have a particular interest with 

    24    regards to this testimony, because Ms. Peduto is not somebody who is 

    25    unknown to our clients.  Everybody -- they all know her, because this 
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     1    is a person who wasn't particularly responsible with regard to the 

     2    guilt or non-guilt of the accused, but, rather, was concerned with 

     3    children who were recruited within the UPC.  One of our clients, at 

     4    least, has called for the help of Ms. Peduto -- or called for the help 

     5    of Madam Peduto at the time that her son was taken by the militia, and 

     6    we know that Ms. Peduto carried out an investigation with regards to 

     7    this disappearance. 

     8         And furthermore, following that, that we have been able to ask a 

     9    question, and I'm certainly in disagreement with the description given 

    10    by the Prosecutor with regards to the way in which we have been able 

    11    to question this witness during the Confirmation Hearing.  We haven't 

    12    been able to examine the witness, but we were authorised to ask one 

    13    question, namely to see if Ms. Peduto had relations, or had written 

    14    reports with regards to the interviews that she had with certain 

    15    persons and with regards to the investigations that she carried out, 

    16    and she said yes.  So we only have -- we know that this person has a 

    17    dossier with regards to one of our clients, and of course we would 

    18    wish to be able to examine that person further.  Perhaps that could be 

    19    done within the framework of requests for reparations, but given the 

    20    difficulties that Mr. Withopf has highlighted when it comes to 

    21    obtaining the authorisation of the United Nations for such testimony, 

    22    of course we would have preferred that she be called by the Prosecutor 

    23    and that it not be left to the initiative of the victims.  Thank you. 

    24         PRESIDING JUDGE FULFORD:  Before you sit down, Mr. Walleyn, I 

    25    just want to investigate this to see really what's necessary. 
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     1         First of all, as we've now all heard very clearly, the 

     2    Prosecution and the Defence are content, subject to the reservations 

     3    expressed by Mr. Biju-Duval, that the evidence, as given to the 

     4    Pre-Trial Chamber, should be played to us. 

     5         Now, subject to your request that there should be some additional 

     6    questions put to the witness, do you have any objections to her 

     7    evidence, insofar as the Defence and the Prosecution are concerned, is 

     8    presented in the way that the parties have indicated? 

     9         MR. WALLEYN (interpretation):  The only reservation that we have 

    10    with regard to that is that part of the testimony was given in closed 

    11    session, and we don't have access to the transcript of this testimony, 

    12    of this part of the testimony.  Where it concerns the testimony given 

    13    in open court, then we see no problem in the transcript effectively -- 

    14    which was carried out within the framework of cross-examination being 

    15    used -- tendered into evidence. 

    16         PRESIDING JUDGE FULFORD:  Again I want to make sure I'm 

    17    understanding this correctly.  So long as you are provided with a full 

    18    copy of what was said before the Pre-Trial Chamber, and that is to 

    19    that extent made public, it's certainly given to you, you would be 

    20    content for the questions that were put by the Prosecution and the 

    21    questions that were put by the Defence, that they are played to us 

    22    rather than having this witness come to court to go over all that 

    23    ground once again; is that right? 

    24         MR. WALLEYN (interpretation):  Correct. 

    25         PRESIDING JUDGE FULFORD:  Right.  Can I next understand where we 
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     1    are with the additional matters that you wish to put.  Are these areas 

     2    where you are in any way challenging the witness's evidence, or is it 

     3    that you simply want the opportunity of being allowed to pursue 

     4    certain other lines of inquiry that don't amount to an attack on the 

     5    witness's reliability or credibility? 

     6         MR. WALLEYN (interpretation):  It's the second -- it's the second 

     7    point that you mentioned, indeed.  What we're interested in with 

     8    regards to this testimony is that she can clarify the context of the 

     9    crimes independently of the responsibility of the accused.  This is 

    10    somebody who really does know very well the context in which these 

    11    crimes -- these alleged crimes were committed, and this is somebody 

    12    who also knows very well and who was personally confronted with the 

    13    consequences of these crimes, the traumatism among -- the trauma among 

    14    children, et cetera.  So I think that these are aspects which also do 

    15    have their place within the proceedings. 

    16         And also just by way of comparison, I would also like to make a 

    17    reference to what Rule 69 says with regards to what happens with 

    18    regards to proceedings where there's a plea of guilt.  But in the 

    19    interest of the victims, even if the Prosecution and the Defence are 

    20    in agreement with regards to certain facts, in the interests of 

    21    victims, the Court can decide that the facts have to be -- there has 

    22    to be a more complete presentation of the facts, and particular when 

    23    the interest of victims -- as stated in this Rule. 

    24         [Trial Chamber confers] 

    25         PRESIDING JUDGE FULFORD:  Mr. Walleyn, it may be that given the 
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     1    areas that you've raised the Bench will be of the view that it is -- 

     2    that it would be in the interests of justice for her to be called.  In 

     3    order to assist us in arriving at a decision as to whether or not that 

     4    is, in fact, the correct way to proceed, can you just help me with one 

     5    thing, because you'll have a much clearer understanding of this at the 

     6    moment than the Bench does because you know the points that you wish 

     7    to develop. 

     8         Is it your sense of this that these are matters which are of 

     9    sufficient complexity and importance, as regards the victims or those 

    10    who you represent, that this evidence should really be rehearsed in 

    11    front of the fact-finders, that is the Bench, or are they matters that 

    12    really fall within a small compass and are the sort of things that 

    13    would be susceptible to easy resolution without requiring the witness 

    14    coming once again to give evidence live? 

    15         Can you see the difference, that there are some situations where 

    16    really it's appropriate for the witness to come to describe them 

    17    because they're of importance and weight and complexity.  Sometimes 

    18    the additional points of clarification are relatively minor, and they 

    19    could be resolved by a few questions being asked in an appropriate 

    20    forum to see whether the outstanding issues can really be reduced to 

    21    some kind of admission, or there is some other method adopted for 

    22    recording the evidence of the witness. 

    23         What's your sense of what would be desirable, speaking from the 

    24    position which you're in as representing particular victims' 

    25    interests? 
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     1         MR. WALLEYN (interpretation):  Mr. President, one of the elements 

     2    is, of course, the attitude that the Defence will take with regards to 

     3    the victim in question, but I await to see what the Defence has to 

     4    say.  Perhaps they might challenge it with regards to that person, 

     5    whether that person's really a victim, whether the son did disappear, 

     6    whether it really is the responsibility of the UPC.  There needs to be 

     7    proof for that.  So we will possibly have to bring proof or evidence. 

     8         As far as I know, this significant evidence could potentially be 

     9    provided by this witness, Peduto. 

    10         PRESIDING JUDGE FULFORD:  In fact, what you're alerting us to is 

    11    that the additional matters that you wish to investigate may well be 

    12    areas which the Defence, in any event, won't feel able to agree with, 

    13    and that would, in all probability, prompt the need for the witness to 

    14    come.  Yes, I think that may be the short answer to the point, 

    15    Mr. Walleyn. 

    16         Is there anything else you wish to add? 

    17         MR. WALLEYN (interpretation):  I just was asking myself the 

    18    question to what extent there will possibly be -- just to make the 

    19    proceedings more efficient, to hear this witness outside the hearing 

    20    in the presence of the Defence possibly.  I don't know if that's a 

    21    possibility.  I'm just asking the question if that is possible.  But, 

    22    nevertheless, the solution -- the most logical solution is to hear 

    23    that person in a public hearing before the court. 

    24         PRESIDING JUDGE FULFORD:  Yes.  Part of the answer to this may be 

    25    us stipulating that the areas that you wish to investigate by way of 
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     1    questions should be set out in detail for our consideration so that a 

     2    fair final assessment can be made as to whether or not it's most 

     3    desirable for the witness to come, or whether for some out-of-court 

     4    procedure to be adopted.  As with so many things, Mr. Walleyn, I 

     5    suspect this is going to be fact-dependent.  Yes. 

     6         Well, thank you very much for those general observations. 

     7         Ms. Bapita, anything you wish to add? 

     8         MS. BAPITA (interpretation):  I've got nothing to add, 

     9    Mr. President. 

    10         [Trial Chamber confers] 

    11         PRESIDING JUDGE FULFORD:  This has been your point, Mr. Withopf, 

    12    that there appears to be agreement, of course subject to our final 

    13    view as to what is appropriate, but there is agreement between the 

    14    Defence and the Prosecution that, with the caveats that Mr. Biju-Duval 

    15    indicated, this witness's evidence, certainly as far as your questions 

    16    and the Defence questions are concerned, can be introduced by way of 

    17    the recording made at the Pre-Trial Chamber.  That then leaves 

    18    outstanding the points succinctly made by Mr. Walleyn which we're 

    19    going to have to give consideration to. 

    20         Their anything you'd wish to add? 

    21         MR. WITHOPF:  Very briefly, Mr. President, your Honours.  You put 

    22    the question to me whether we believe that there's a need for a 

    23    ruling.  This is a very difficult question to answer for reasons that 

    24    go beyond the present case.  There's a difference, in our view, 

    25    between Rule 68(a) and Rule 69.  Rule 69 provides for an agreement 
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     1    between the parties on the expected testimony of a witness, and Rule 

     2    68(a) provides for tendering a transcript into evidence in respect of 

     3    testimony that took place in the past.  For that reason, we believe 

     4    that for the benefit of this case, but also future cases, it would be 

     5    beneficial if the Trial Chamber would rule on this matter.  And in 

     6    this context, it would also be helpful if the Trial Chamber could make 

     7    a statement whether it accepts the submission by my learned colleagues 

     8    from the Defence that the impossibility to appear, for a witness, is a 

     9    precondition in applying -- of applying Rule 68(a).  The way I read 

    10    it, it's not a precondition. 

    11         Whilst I believe that in these particular circumstances a ruling 

    12    may not be absolutely necessary, I truly believe that for the benefit 

    13    of the parties and participants, and also for future cases before this 

    14    court, it may be helpful. 

    15         I tend to agree with the points that have been made by my learned 

    16    friend from the Defence.  Yes, if redactions at a certain point in 

    17    time are unredacted, and if there is information available to the 

    18    Defence that may lead to the conclusion that such additional 

    19    information would enable them to further challenge the witness, I tend 

    20    to agree, yes, the need may arise to recall the witness. 

    21         One further point, if you allow me, Mr. President, to raise, is 

    22    the following:  If I read the written submissions of my learned 

    23    friends from the Defence correctly, they want to exclude the materials 

    24    the Office of the Prosecutor made the witness, Peduto, comment upon 

    25    during her testimony before the Pre-Trial Chamber.  I cannot see that 
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     1    there's a legal reason to make such a distinction, and indeed, 

     2    Ms. Peduto has commented very extensively on materials she has either 

     3    authored or had an opportunity to contribute, and these documents she 

     4    commented upon are actually in the viewpoint -- or in the view of the 

     5    Prosecution, crucial for Ms. Peduto's testimony.  For that reason -- 

     6         PRESIDING JUDGE FULFORD:  Isn't this a different point, 

     7    Mr. Withopf, in the sense that this issue on whether or not she is 

     8    entitled to comment on those documents is going to apply whether she's 

     9    recalled to give evidence or whether the film of her evidence before 

    10    the Pre-Trial Chamber is played?  Isn't this a question of the 

    11    admissibility of that section of her evidence rather than the way in 

    12    which her testimony is received by the Chamber? 

    13         MR. WITHOPF:  What I have a difficulty to understand, that there 

    14    appears to be agreement between the parties that the Honourable Bench 

    15    can use the transcripts but cannot or should not admit into evidence 

    16    the documents Ms. Peduto commented upon.  If this portion is excluded, 

    17    then a very high percentage of her testimony would not be before the 

    18    Honourable Bench, and this is the point where I strongly disagree with 

    19    my learned friends from the Defence. 

    20         PRESIDING JUDGE FULFORD:  But isn't that -- isn't that argument 

    21    going to arise regardless of whether she is personally before us or 

    22    whether we are simply looking at what happened before the Pre-Trial 

    23    Chamber?  If she's called and you seek to put those documents to her, 

    24    the same admissibility point is going to be taken by Ms. Mabille, 

    25    isn't it? 
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     1         MR. WITHOPF:  This may be the case, but I want to avoid a 

     2    situation that up front, Mr. President, these documents are cut off 

     3    from the list the Honourable Bench is going to consider. 

     4         PRESIDING JUDGE FULFORD:  Well, I think it's a very useful area 

     5    to canvas now, Mr. Withopf, so as to make sure that there is no 

     6    misunderstanding.  What -- we're, in any event, going to break in 

     7    about five minutes, and I will ask you and Ms. Mabille to discuss this 

     8    issue between you to see whether, in order to make our determination 

     9    on the Rule 68 point, it is necessary for us to determine the 

    10    admissibility issue that Mr. Biju-Duval has raised in relation to the 

    11    documents.  All right? 

    12         Now, can I press -- if you want a ruling on Rule 68, I'm going to 

    13    press you on one or two matters, Mr. Withopf.  You -- you criticise 

    14    the Defence for adding into Rule 68(a) the concept that the witness is 

    15    unable to be present.  I think that's right, isn't it? 

    16         MR. WITHOPF:  That's correct, Mr. President. 

    17         PRESIDING JUDGE FULFORD:  Right.  But don't you, in reality, add 

    18    something in yourself in this sense: that you are suggesting that 

    19    Rule 68(a) should be interpreted by us as applying to the situation 

    20    where a witness isn't present simply because a party has chosen not to 

    21    call him or her?  So if that there's an available witness who could 

    22    give evidence, theoretically standing just outside the door of the 

    23    court, but you decide not to call that witness, then you say 

    24    Article -- Rule 68(a) is engaged; is that right? 

    25         MR. WITHOPF:  That's correct, Mr. President, provided that the 
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     1    additional pre-conditions are met.  And in this case, in our view, 

     2    they are indeed met. 

     3         PRESIDING JUDGE FULFORD:  And you say that applies even if the 

     4    other party was given no warning that when the evidence was given at 

     5    the earlier stage that was going to be the only opportunity that they 

     6    were going to have to put questions to the witness. 

     7         MR. WITHOPF:  That's correct, Mr. President.  I don't see in 

     8    Rule 68(a) anything that says that the other party needs to be given 

     9    such a warning.  That's a precondition that appears to be added at 

    10    this juncture by the Honourable Bench. 

    11         PRESIDING JUDGE FULFORD:  That's very clear answers to both 

    12    questions, Mr. Withopf.  Thank you very much indeed. 

    13         Well, I think that then concludes all of the issues save for the 

    14    international characterisation point, which we will take after the 

    15    break.  Could you and Ms. Mabille please have a discussion about the 

    16    issue that I flagged up just a moment ago. 

    17         Let me find out from the Court Officer as to how long the break 

    18    should be. 

    19         [Trial Chamber and Court Officer confer] 

    20         PRESIDING JUDGE FULFORD:  We will sit again at 12.00.  Thank you. 

    21    We will rise now. 

    22         Recess taken at 11.25 a.m. 

    23         On resuming at 12.04 p.m. 

    24         COURT USHER:  All rise.  Please be seated. 

    25         PRESIDING JUDGE FULFORD:  Mr. Walleyn, I want to go back very 
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     1    briefly to the issue that arose this morning in relation to the 

     2    witness.  I think I'm right in saying that the oral submissions you 

     3    made today provided certainly the Chamber, for the first time, with an 

     4    outline of the kind of questions that you wish to put to that witness. 

     5    Can I first of all ask whether that's right. 

     6         MR. WALLEYN:  Well, Mr. President, I think I could give more 

     7    detailed list of questions, but then I should have a contact with my 

     8    colleague Franck Mulenda, maybe with the client as well. 

     9         PRESIDING JUDGE FULFORD:  That's what I'm just about to ask you 

    10    to do, Mr. Walleyn.  It would be -- it will be necessary, in fact, not 

    11    only just of assistance, it will be necessary for the purposes of our 

    12    decision on this issue to have, please, provided to us and served on 

    13    the other representatives -- or, rather, the representative of the 

    14    victims, the Prosecution, and the Defence really a detailed outline, 

    15    if that's conceptually possible, a detailed outline of the areas that 

    16    you wish to investigate with the witness, because that will -- that 

    17    may, that may impact on our ultimate decision. 

    18         I think Ms. Massidda wishes to say something to you. 

    19         [Victims representatives confer] 

    20         MR. WALLEYN (interpretation):  Mr. President, one of the things 

    21    that would make the work easier for us would be to have all the 

    22    statements made by Ms. Peduto, because it is entirely possible that 

    23    some matters may have been dealt with in closed session and we're not 

    24    aware of them. 

    25         PRESIDING JUDGE FULFORD:  Can that happen, Mr. Withopf? 
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     1         MR. WITHOPF:  Mr. President, there was a very short portion of 

     2    her testimony, indeed, in closed session.  I would need to go back to 

     3    the transcript to properly answer that question. 

     4         PRESIDING JUDGE FULFORD:  Thank you. 

     5         Mr. Walleyn, we shall work on the assumption that you will be 

     6    provided with that short portion that was dealt with in closed 

     7    session.  If it isn't provided, would you please immediately revert to 

     8    the Chamber. 

     9         Now, having learnt an earlier lesson, I'm going to set a 

    10    timetable.  How long do you think would be reasonable for you to 

    11    provide the list of questions? 

    12         MR. WALLEYN (interpretation):  I suggest the end of next week, 

    13    Mr. President.  This is because contact with Congo is sometimes 

    14    difficult, and Mr. Mulenda is not always in Kinshasa either. 

    15         PRESIDING JUDGE FULFORD:  Four o'clock Friday a week. 

    16         MR. WALLEYN:  Friday a week. 

    17         PRESIDING JUDGE FULFORD:  Yes. 

    18         MR. WALLEYN:  Thank you very much. 

    19         PRESIDING JUDGE FULFORD:  Mr. Withopf, I want to make sure that 

    20    I'm clear on one thing.  You said earlier that the United Nations had 

    21    only, as it were, granted consent - if that's the right expression - 

    22    for Ms. Peduto to give evidence at a Confirmation Hearing. 

    23         Having looked at their letter of the 2nd of October, 2006, it 

    24    appears from the first paragraph, from the language that was used by 

    25    the author of the letter, that is because the Prosecution had only 
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     1    requested that she give evidence at the Confirmation Hearing, and 

     2    there was no request made additionally for her to give evidence during 

     3    the course of the trial.  Is that right? 

     4         MR. WITHOPF:  Mr. President, yes, that's correct. 

     5         PRESIDING JUDGE FULFORD:  Thank you very much. 

     6         Now, Mr. Withopf, who's dealing with the issue for the 

     7    Prosecution of the international characterisation? 

     8         MR. WITHOPF:  Mr. President, your Honours, this will be my 

     9    colleague Mr. Fabricio Guariglia. 

    10         PRESIDING JUDGE FULFORD:  I thought it may be.  Yes. 

    11         I'm going to intervene only on one issue before the Prosecution 

    12    advance their submissions, Mr. Guariglia, and that is to simply raise 

    13    as a question -- and can I make it absolutely clear that this isn't 

    14    the Bench in some encoded way giving an indication.  It is a neutrally 

    15    put question, but it is this:  To what extent, from the Prosecution's 

    16    position, would the problem be answered by utilisation of Article 

    17    61(9), which enables the Prosecution to request the Chamber for 

    18    permission to withdraw the charge or the charges? 

    19         Now, I've added in, as it were, a separation between the charge 

    20    and the charges, because clearly the greater includes the smaller.  I 

    21    anticipate that that must be the case.  And I really put the matter 

    22    for your consideration in this way:  The two charges confirmed by the 

    23    Pre-Trial Chamber are identical save that one has the international 

    24    element to it and the other does not.  And the neutral question I ask 

    25    is this:  Given that the Prosecution effectively do not wish to 
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     1    proceed with the international element, isn't, in fact, the answer for 

     2    you to seek permission to withdraw the charge which contains the 

     3    international element? 

     4         Now, there is within this question, undoubtedly, a further issue, 

     5    because the Article refers to the period being after the commencement 

     6    of the trial.  However, that may not necessarily be an impediment to 

     7    there being a consideration of the issue prior to the trial, a ruling 

     8    on the appropriateness of the course of action prior to the 

     9    commencement of the trial with the formal procedure of requesting 

    10    permission to withdraw the charges taking place at some point 

    11    immediately after the trial has commenced. 

    12         Now, I want to make it clear again that this is not the Bench 

    13    expressing in any way our view to this necessarily being the solution, 

    14    but it seems to us that it is arguable that this is consistent with 

    15    the Prosecution's approach to the problem in the way that you have 

    16    described it, and with that said, I'll now give you the floor. 

    17         MR. GUARIGLIA:  Thank you very much.  Your Honour -- good 

    18    morning, your Honours. 

    19         Indeed this is not only a course of action that appears to be 

    20    consistent, as your Honour has indicated, with our submissions.  As 

    21    your Honour may recall, it was one course of action that we indeed 

    22    foreshadowed in our brief as one of the other possible alternatives 

    23    that could be explored. 

    24         There were some grey areas, so to speak, that required some 

    25    consideration, obviously by the Chamber.  The first one has already 
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     1    been properly highlighted by your Honour, the fact that the Statute 

     2    refers to the charges. 

     3         Now, obviously, yes, our shared interpretation would also be that 

     4    the greater power involves the lesser power, and that if your Honours 

     5    can authorise full withdrawal of the charges, your Honours could also 

     6    authorise partial withdrawal of the charges or elements thereof.  But 

     7    having said this, there's still required a certain degree of 

     8    interpretation by the Trial Chamber. 

     9         The second aspect, as your Honour has already indicated, is the 

    10    issue of the period in time in which this device could be used, and 

    11    what we wanted to avoid was this anomalous situation that we have to, 

    12    unfortunately, deal with.  We wanted to avoid that this projected 

    13    these effects on the trial, rather, that we could have this problem 

    14    cured at the earliest possible moment. 

    15         Now, indeed we could file an application, and we could try to 

    16    start dealing with at least everything that can be dealt prior to the 

    17    commencement of the trial in the understanding that this application 

    18    will take place, but this was another article. 

    19         However, your Honour, there is a third problem with this, which 

    20    is that if we are right in our position that there was a nullity 

    21    emerging from the matter -- with the Pre-Trial Chamber dealt with the 

    22    matter, then it's unclear how this nullity should be dealt, or whether 

    23    basically it can cured by our action or simply by another type of 

    24    action by the Chamber, and the problem is that it's very unclear what 

    25    we are supposed to withdraw.  Now, our charges had not been touched 

ICC-01/04-01/06-T-61-ENG ET WT 20-11-2007 38/79 SZ T



Open Session  Page 39 

ICC 01/04-01/06  Tuesday, 20 November 2007 

     1    it.  The counts remained the same counts.  What should be withdraw is 

     2    what is written in a judicial decision by the Chamber, charges that 

     3    have been written by a Bench three Judges. 

     4         Now, of course one could say that the charges still belong to us 

     5    and that basically we still retain the right to authorise -- to 

     6    request to your Honours authorisation to withdraw the charges and -- 

     7    and that your Honours retain the authority to grant that request and 

     8    allow us to do that.  With this I'm only explaining why this was an 

     9    issue that was a course of action that was foreshadowed in a footnote 

    10    in our brief and not one that was fully explored.  We wanted to have 

    11    this issue cured at the earliest possible opportunity, in a very clear 

    12    manner, without any ambiguity, but indeed it's one course of action 

    13    that we are willing to explore. 

    14         PRESIDING JUDGE FULFORD:  Can I just test it in this way, 

    15    Mr. Guariglia:  Let's say with two charges, and let's move away from 

    16    this case, a theoretical case, let's say there are two charges against 

    17    an accused.  There is a confirmation of charges which involves an 

    18    amendment of the kind made by the Pre-Trial Chamber in this case. 

    19    There then comes to light exculpatory evidence which goes to one of 

    20    those charges.  It don't go to the other.  It goes to one.  And the 

    21    Prosecution are unable to disclose that exculpatory material.  There 

    22    has to be, doesn't there, a mechanism by which the Prosecution can 

    23    cease the proceedings in relation to the charge where you're unable to 

    24    disclose the exculpatory material, and doesn't that example 

    25    demonstrate that the kind of use that I've postulated of the Article 
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     1    is, in fact, available to you even if it is the Pre-Trial Chamber that 

     2    has intervened and has amended or in some way changed the charges that 

     3    you originally presented against the accused? 

     4         MR. GUARIGLIA:  Yes, your Honour.  I would agree with that 

     5    proposition.  Basically there has to be some remedy.  And even in the 

     6    same situation, I think that what we have been trying to postulate 

     7    with our brief and giving the range of options to this Trial Chamber 

     8    is in situations of this type there has to be a remedy available 

     9    before your Honours, because at the end of the day, this is -- that 

    10    goes directly to your Honours' ability to regulate the fairness of 

    11    your own procedure and expeditiousness of our own procedure.  So of 

    12    course your Honours have to have one possibility before you, and the 

    13    parties need -- must have some alternative to present. 

    14         So in this case like this, I would agree that this is an 

    15    available option.  I was only explaining earlier the reasons why that 

    16    option of the withdraw of the charges was not one that we explored 

    17    immediately in our written submission, but we recognise that this is 

    18    an available option and one that we will be delighted to explore. 

    19         Very briefly, your Honours, I will -- I will touch on -- on the 

    20    other options that we have discussed, and at this stage I can be very 

    21    brief, because I think that your Honour's question is one that 

    22    basically encapsulates a number of these issues. 

    23         What we have tried to put before your Honours is a range of 

    24    options that we think are available to the Chamber in order to remedy 

    25    what is an irregular situation that recreates a problem for the Office 
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     1    of the Prosecution, but the first thing that we have made absolutely 

     2    clear, I think, in our position is obviously the Office of the 

     3    Prosecutor is ready to present all evidence in its possession 

     4    pertaining both to the internationalise and national aspect -- 

     5    national as expects of the conflict if that is what is required.  And 

     6    then at the end of the case, the Chamber can resort to the legal 

     7    characterisation that the Chamber deems applicable to the case at hand 

     8    through resorts to Regulation 55.  So the Chamber could, as the 

     9    Pre-Trial Chamber foreshadow, go back to the initial legal 

    10    characterisation.  The only thing is, it will have to be clear from 

    11    the outset that we will lead all that evidence, and that basically the 

    12    fact that the charges have been re-characterised as war crimes 

    13    committed within the context of an international armed conflict 

    14    doesn't operate as a obstacle for us to lead evidence pertaining to a 

    15    non-international armed conflict, evidence that perhaps under the 

    16    circumstances a Trial Chamber to properly consider be to be 

    17    super-abundant or redundant considering that there is one charge 

    18    dealing with an international armed conflict. 

    19         PRESIDING JUDGE FULFORD:  Given that you're -- given that as the 

    20    charges currently stand your case is, in fact, put in the alternative, 

    21    it would logically follow, wouldn't it, that you must be entitled, if 

    22    both charges remain, to introduce evidence that appropriately goes to 

    23    the two charges? 

    24         MR. GUARIGLIA:  That is indeed our understanding, your Honours. 

    25    The Prosecution's case continues to entail both possibilities, and we 
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     1    would lead evidence if we -- if no other avenue is available to cure 

     2    this situation, we would lead evidence pertaining to both charges. 

     3    However, this is again a matter of interpretation, far from clear 

     4    in -- in the court's basic documents. 

     5         PRESIDING JUDGE FULFORD:  Now, at the moment, particularly given 

     6    that we haven't yet received the Prosecution's summary of evidence or 

     7    the list of witnesses who are to be called and relied on, it's 

     8    difficult for us to have any real sense of what potential impact this 

     9    has on the presentation of the case, but can you assist us as to 

    10    whether the Prosecution is saying that if the international element 

    11    were to go, that is going to have a significant effect on the way in 

    12    which the Prosecution's case is presented, or is the case essentially 

    13    going to remain the same, but it means that you will stop having to 

    14    focus on one particular element? 

    15         MR. GUARIGLIA:  Your Honour, the -- our answer would be that our 

    16    case would basically remain the same with the addition of a confined 

    17    universe of material that would have to be filed in order to further 

    18    substantiate the nature of the conflict.  But in essence, the case 

    19    would remain the same.  There would be no substantial mutation, but 

    20    there will be additional material filed with the Trial Chamber if we 

    21    are to pursue the international armed conflict charge. 

    22         PRESIDING JUDGE FULFORD:  Can you give some assistance with the 

    23    amount of evidence we're dealing with on this?  Are we talking about a 

    24    lot of witnesses, one or two, a few documents, a lot of documents? 

    25         MR. GUARIGLIA:  I would need to resort to more expert hands than 
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     1    mine.  Thanks. 

     2         [Prosecution counsel confer] 

     3         MR. GUARIGLIA:  Well, the estimate that we're able to -- to give 

     4    the Chamber at this junction is that there will be probably something 

     5    in the province of 30 additional documents that will have to be filed 

     6    with the Chamber. 

     7         As far as witnesses, we can envision the addition of a confined 

     8    number of -- a reduced number of witnesses, probably three or four 

     9    witnesses.  But in addition to that, there are a number of documents 

    10    which restrictions -- lifting of restrictions is still pending.  So it 

    11    may be that we are in a position where we have additional documents 

    12    that we would try to adduce before the Chamber.  So we can't give you 

    13    a full estimate on the documents. 

    14         But the other thing that Mr. Withopf has explained to me, and I 

    15    understand this perfectly, is that if the international armed conflict 

    16    charge remains, the questions put to the witnesses -- the witnesses 

    17    have to cover that area.  So basically the examination of the witness 

    18    will also take longer, because we will have to cover areas that we're 

    19    not basically -- we were not expecting to cover. 

    20         PRESIDING JUDGE FULFORD:  That's very helpful.  Thank you very 

    21    much. 

    22         In relation to having restrictions lifted -- and this has nothing 

    23    to do with the decision that we're ultimately going to promulgate, nor 

    24    does this give any indication as to where our mind is at the moment, 

    25    but the applications to lift the restrictions should be made as a 
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     1    precautionary measure.  We shouldn't later find that the applications 

     2    haven't been made because you were awaiting the delivery of this 

     3    decision. 

     4         MR. GUARIGLIA:  That's clear, your Honour. 

     5         PRESIDING JUDGE FULFORD:  Now, Mr. Guariglia one of the problems 

     6    with the Bench intervening and asking questions is it tends to throw 

     7    counsel off their course.  I will now try to remain somewhat more 

     8    silent and let you develop your submissions in the way that you would 

     9    wish. 

    10         MR. GUARIGLIA:  Well, I think that despite the questions, your 

    11    Honour, I have been able to put to the Chamber my first two main 

    12    submissions, including the submission that of course we are, as I said 

    13    earlier, ready to present the of our evidence even with -- even if the 

    14    original charge stays.  We have given -- and obviously, then, the 

    15    Chamber could resort properly to Regulation 55. 

    16         The second possibility is one that we have also foreshadowed for 

    17    the Chamber to provide even earlier notice under Regulation 55 of the 

    18    possibility of changing the legal characterisation taking place later 

    19    in the course of trial, with a view to making sure that all 

    20    participants are properly informed of the varying nature of the 

    21    charges in this specific respect.  And as your Honours will remind, 

    22    we're talking about a very confined period of time after which 

    23    basically the conflict becomes, according to the Pre-Trial Chamber's 

    24    own logic, a national armed conflict again.  On this one, we think 

    25    that basically if the Chamber is to follow this course of action, the 

ICC-01/04-01/06-T-61-ENG ET WT 20-11-2007 44/79 SZ T



Open Session  Page 45 

ICC 01/04-01/06  Tuesday, 20 November 2007 

     1    earlier notice is provide the better, obviously. 

     2         Now, we have noted that our learned friends from the Defence have 

     3    raised a number of issues relating to the applicability of Regulation 

     4    55, including some constitutional issues as to whether the Judges 

     5    acted ultra vires the Statute in the role as legislators when adopting 

     6    Regulation 55.  I don't intend to enter into these areas in detail 

     7    unless the Chamber wishes me to make more detailed submissions.  I 

     8    would only say that the Statute is very clear that Article 72(4) binds 

     9    the Trial Chamber only to the facts pleaded in the charges but not to 

    10    the legal characterisation that the underlying principle of Regulation 

    11    55, which is the principle of jura novit curia, the Judges know the 

    12    law, and they can depart from legal submissions of the parties, 

    13    including legal characterisation of any crimes charged is one that has 

    14    been widely accepted in a number of systems, but also in the ICTR and 

    15    the ICTY, where basically the Judges have always considered they 

    16    retain the possibility of departing from the legal characterisations. 

    17    So we really don't see here any constitutional issue in terms of the 

    18    scope and nature of Regulation 55. 

    19         Now, the last remedy that -- and I'm not following any -- any 

    20    hierarchical order for anything of that sort, would be for your 

    21    Honours to disregard those portions of the confirmation decision that 

    22    we submit are null and void.  Those areas where we think that the 

    23    Chamber acted in an excess of jurisdiction, in a manner that created a 

    24    gross procedural irregularity, and that we think cannot bind this 

    25    Trial Chamber, and on the contrary, amply justify this Trial Chamber 
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     1    disregarding those aspects of -- of the Pre-Trial Chamber's decision. 

     2         It goes back, in a way, to the initial discussions that your 

     3    Honours had this morning in relation to whether you're bound by the 

     4    decisions of the Pre-Trial Chamber.  The confirmation decision, 

     5    admittedly, is a complex one, and you are obviously bound by the valid 

     6    operative portions of the confirmation decision.  For instance, you 

     7    cannot go beyond the facts that have been confirmed by the Pre-Trial 

     8    Chamber in -- in your factual inquiry as Trial Chamber, but you're not 

     9    bound by anything the Pre-Trial Chamber does, and you're certainly not 

    10    bound by the invalid or irregular acts that a Judge or Chamber that 

    11    happened to intervene in the same case before you entered, much less 

    12    if those irregular or invalid acts will affect or can affect the 

    13    fairness and efficiency of your own procedure, which is what we -- the 

    14    reasons why we have advanced the nullity as a solution.  We're 

    15    basically -- we're not asking you to review a decision by the 

    16    Pre-Trial Chamber.  We're simply asking you not to consider yourself 

    17    to be bound by certain aspects of that decision that we think, with 

    18    good reasons, have submitted that are null and void and cannot produce 

    19    any legal effects and cannot not bind you as the masters of your own 

    20    procedure. 

    21         In any event, we think that a ruling is required either way, even 

    22    if it is a ruling to direct us to resort to the remedy enshrined in 

    23    Article 61(9).  We think that basically this is an issue, a serious 

    24    issue, before the Trial Chamber that requires some sort of remedial 

    25    action by the Trial Chamber, and that the Trial Chamber has, under 
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     1    Article 64 and Rule 134, broad powers to deal with this issue, and it 

     2    will be required to ensure the fairness and expeditiousness of the 

     3    proceedings if Chamber does enter a ruling in any of the directions 

     4    that we have proposed to the Chamber in our written brief. 

     5         This concludes my submissions, your Honours. 

     6         PRESIDING JUDGE FULFORD:  Before you sit down, Mr. Guariglia, I 

     7    just want to understand the true consequences of this. 

     8         In the Prosecution's document containing the charges, dated the 

     9    28th of August, 2006, there are in that document three charges set out 

    10    which -- none of which contain the international element.  That's 

    11    right, is it not?  So that was the document that went to the Pre-Trial 

    12    Chamber; correct? 

    13         MR. GUARIGLIA:  That is correct. 

    14         PRESIDING JUDGE FULFORD:  Right.  The Pre-Trial Chamber, right at 

    15    the end of their decision of the 29th of January, 2007, effectively 

    16    purported to complete the principal exercise that is delegated to it, 

    17    that of either confirming or not confirming the charges, and they 

    18    didn't confirm the charges in the same form, as I understand it, as 

    19    you'd set them out in the document containing the charges.  They 

    20    described them differently. 

    21         MR. GUARIGLIA:  Mm-hmm. 

    22         PRESIDING JUDGE FULFORD:  Is it the Prosecution's suggestion, 

    23    therefore, that we should conclude that the Trial Chamber -- the 

    24    Pre-Trial Chamber's decision confirming two charges, one 

    25    international, one not containing the international element, should 
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     1    have a red pencil struck through them, and at that as a result of that 

     2    we should determine that matters have not, in fact, therefore changed 

     3    from the three charges that you set out in your document of the 28th 

     4    of August, 2006?  Is that the effect of what you are asking for? 

     5         MR. GUARIGLIA:  I -- I think that the answer is a plain yes, your 

     6    Honour.  The Prosecutor submitted three counts to the Pre-Trial 

     7    Chamber.  The Pre-Trial Chamber confirmed the factual basis of all 

     8    three counts and added a surplus:  Both factually an element which was 

     9    Ugandan occupation that had not been pleaded by the Office of the 

    10    Prosecutor and not been included, and legally, which was the legal 

    11    conclusions that it drew from that occupation that had not been 

    12    pleaded. 

    13         Now, that surplus can be identified and can be removed, and what 

    14    remains are charges that have been validly confirmed as far as their 

    15    factual components are -- are established and that basically 

    16    constitute a -- an armed conflict of a non-international character. 

    17         PRESIDING JUDGE FULFORD:  I'm sorry to be pedantic about this, 

    18    but aren't you, in fact, content with the second of the charges that 

    19    the Pre-Trial Chamber confirmed, because although they made that 

    20    something of an omnibus charge in that they put "conscripting" and 

    21    "enlisting" into the same paragraph, they, in the second charge, 

    22    followed the non-international route.  And so as I understand your 

    23    true submission, you would only be asking us to put a red line through 

    24    the first of the charges that the Prosecution -- that the Pre-Trial 

    25    Chamber confirmed. 
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     1         MR. GUARIGLIA:  Yes and no, your Honours.  The problem with the 

     2    Pre-Trial Chamber's procedure is that these three charges that we have 

     3    here are no longer consistent with the confirmation decision.  We 

     4    shouldn't have three charges.  We should have six charges.  Because 

     5    what the Pre-Trial Chamber has done, is it has considered for a period 

     6    of time the underlying crimes, conscription, enlisting of children 

     7    into armed groups and using of children in hostilities belonged to an 

     8    armed conflict of an non -- of an international character applying 

     9    Article 8(2)(b)(xxvi). 

    10         For the subsequent period of time, we have again a count of 

    11    conscripting, enlisting children -- sorry, conscripting children into 

    12    armed groups and enlisting children into armed groups in a 

    13    non-international conflict, and using of children in hostilities a 

    14    non-international conflict.  So this is one of the many problems that 

    15    the pre-trial procedure has caused.  The counts, as they stand, cannot 

    16    really consider the basis for the trial, because basically what we 

    17    need are six counts, one for the period in which the conflict has 

    18    considered to be internationalised, and another three for the period 

    19    in which the Pre-Trial Chamber concluded the conflict is now again a 

    20    non-international one. 

    21         PRESIDING JUDGE FULFORD:  I understand that, and in the question 

    22    I put to you, I was insufficiently focusing on the difference in the 

    23    dates between the two charges.  You're quite right.  It's not just a 

    24    question of the international or the non-international element, it's a 

    25    question of the time period as well. 
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     1         MR. GUARIGLIA:  Indeed.  That is the reason why, your Honours, we 

     2    think the cleanest and safest, in a way, course of action, in a way, 

     3    would be to disregard the surplus added in the confirmation decision 

     4    and simply return to the initial three counts that the Prosecution 

     5    advanced and that has been confirmed.  They have been confirmed in 

     6    terms of all their factual and legal elements, either directly, 

     7    expressly, or by necessary implication in the manner in which the 

     8    Chamber dealt with these charges.  And, of course -- and, of course, 

     9    if that is -- if that is not available option, we will consider the 

    10    option of the withdrawal of the charges, applying more or less the 

    11    same logic. 

    12         PRESIDING JUDGE FULFORD:  But I can see that the possibility that 

    13    I put to you at the beginning of applying to withdraw, in fact, 

    14    doesn't really meet your concerns because of the difference in the 

    15    dates between -- between the two, that it would then mean that what 

    16    would be left would only be one limited time period, whereas before, 

    17    in the charges that you'd put in your document, they were not time 

    18    limited. 

    19         MR. GUARIGLIA:  Yeah.  That is correct.  Yeah.  That is correct. 

    20         PRESIDING JUDGE FULFORD:  So the -- the neat solution that I 

    21    thought may exist -- 

    22         MR. GUARIGLIA:  Well, unless -- 

    23         PRESIDING JUDGE FULFORD:  -- it doesn't -- it may partly resolve 

    24    it. 

    25         MR. GUARIGLIA:  It may partly resolve it, partly resolve -- 
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     1         PRESIDING JUDGE FULFORD:  But your position would be, I 

     2    anticipate, it's not a wholly satisfactory resolution of the issue. 

     3         MR. GUARIGLIA:  Well, and we would -- as the Bench will 

     4    understand, we have a strong interest in preserving the integrity of 

     5    our charges, which are the charges that we can comfortably feel we can 

     6    establish at trial. 

     7         PRESIDING JUDGE FULFORD:  Yes.  Whether you're able to do so, 

     8    Mr. Guariglia, is something that we will have to see in due course. 

     9         Thank you very much indeed. 

    10 

    11         MR. GUARIGLIA:  Thank you, your Honours. 

    12         PRESIDING JUDGE FULFORD:  That's very helpful. 

    13         Ms. Mabille, who is fielding the position for the Defence? 

    14         MS. MABILLE (interpretation):  Jean-Marie Biju-Duval again. 

    15         PRESIDING JUDGE FULFORD:  Thank you. 

    16         Mr. Biju-Duval. 

    17         MR. BIJU-DUVAL (interpretation):  Thank you, Mr. President.  Just 

    18    a few comments with regard to this sensitive issue with regards to the 

    19    reclassification or re-characterisation of the charges against the 

    20    accused. 

    21         I certainly share the pragmatic nature of the approach suggested 

    22    by the Chamber.  I think, however, this pragmatic approach should be 

    23    led by a reminder of two fundamental principles resulting from the 

    24    text that we have to apply.  The first is that the accused has to be 

    25    definitively fixed, as it were, or have a clear idea at the start of 
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     1    the trial with regards to the charges which he has to respond to. 

     2         The second principle, which would appear through the procedural 

     3    dispositions available to us, is that there is a fundamental 

     4    separation between the Judges who set the charges or confirm the 

     5    charges and the body that assesses the well-founded nature of these 

     6    charges and rules on guilt.  So I'm saying between the competent -- 

     7    between the jurisdiction of the Pre-Trial Chamber and that of the 

     8    Trial Chamber. 

     9         If we examine, first of all, the situation with regards to the 

    10    first principle, there is something that the Defence cannot accept, 

    11    and that is to remain within a position of uncertainty.  The Defence 

    12    cannot accept the fact that it can be said to the Defence that there 

    13    is hesitation between enlistment of child soldiers within the 

    14    framework of an international conflict and enlisting of child soldiers 

    15    within the framework of a non-international conflict.  The Defence 

    16    cannot accept that there is hesitation with regards to this issue, and 

    17    the Chamber -- the Trial Chamber will reserve the possibility to 

    18    choose between the two charges in its final decision, final decision, 

    19    that of Article 74. 

    20         This situation is not satisfactory from the point of view of the 

    21    rights of the Defence, and this is something I'll come back to.  This 

    22    is what the application of Regulation 55 would suggest.  There is, 

    23    therefore, a first requirement, which is that the Defence now, if it 

    24    has not already been, that it knows what the choice is with regards to 

    25    the charges, the two different charges, which are different, which 
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     1    we're discussing today.  It is necessary that the choice be made 

     2    sufficiently early, before the start of the trial, such that the 

     3    Defence can organise itself in accordance with the charges which will 

     4    have been definitively confirmed and chosen, because it's not an issue 

     5    which is purely formal.  This is also a question of fact.  This is a 

     6    substantive issue.  It's not just a purely legal re-characterisation. 

     7    An international characterisation refers to facts that are not the 

     8    same as one that is a purely internal conflict.  And the Chamber knows 

     9    that the charge of enlistment of child soldiers within the framework 

    10    of an international conflict supposes the enlisting of child soldiers 

    11    within the framework of national armed forces, which is not envisaged 

    12    in the same way when we are in the framework of a non-international 

    13    conflict.  So there is, therefore, a real issue with regards to the 

    14    substance which should be examined by the Defence such that it can 

    15    prepare itself. 

    16         Now, with regard to the second point is what to do.  The first 

    17    question is who should take the decision to set -- when it comes to 

    18    setting the charges, who should take that decision to set the charges, 

    19    and who and how should this decision be taken. 

    20         The Defence would say that the procedural provisions are clear 

    21    and very firm in this regard.  It is provided that it is only the 

    22    Pre-Trial Chamber that has the power to set the charges, to rule on 

    23    the charges.  The Trial Chamber only has one power, and that is to 

    24    authorise the withdrawal of a charge under the conditions which you 

    25    have reminded of us -- reminded us of, Mr. President. 
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     1         The modification of charges or amendment of charges can only be 

     2    ordered by the Pre-Trial Chamber, unless we're talking about the 

     3    withdrawal of a charge, and this is explained by the imperative which 

     4    I mentioned at the start of my observations, which seems fundamental 

     5    to me.  Within the procedural provisions that have been adopted, this 

     6    fundamental principle is that the Chamber which examines the 

     7    well-founded nature of the charge cannot be the one who sets or 

     8    confirms the charges against the accused. 

     9         Given that this is the case, the question that we have to ask is 

    10    whether the legal re-characterisation that the Prosecutor proposes is 

    11    a modification of the charges or not.  And with regards to this point, 

    12    I understand -- I think that I understand that we are in agreement. 

    13    This goes in a straight line along with the text.  The 

    14    re-characterisation of fact -- facts which go from one charge to 

    15    another is a modification of the charges.  That is to say that even if 

    16    the facts are the same, even if they can be cut up in parts, even if 

    17    they are characterised differently as crimes, this constitutes a 

    18    modification of the charges for reasons which I have already indicated 

    19    verbally. 

    20         So accordingly, it would appear that only the Pre-Trial Chamber 

    21    can order such an amendment to the charges in accordance with Rule 

    22    128.  I mean, I don't want to go into that, but this seems to me to be 

    23    the only procedural solution that is possible. 

    24         So there is, in addition to that, the issue of Regulation 55. 

    25    This is a sensitive issue.  This is a sensitive issue.  Regulation 55 
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     1    of the Regulations of the Court gives to the Trial Judges a power 

     2    which appears to us, with all the respect due to the Regulations of 

     3    the Court and to its drafters, but it seems to go beyond the powers 

     4    accorded to the Judges by the Statute and the Rules of Procedure and 

     5    Evidence. 

     6         The powers given to the Judges of the Trial Chamber by Regulation 

     7    55 is one to modify the charges, and this power to amend the charges 

     8    really does pose considerable difficulties, as the Chamber would have 

     9    noted, that Regulation 55 does not provide that a decision, an 

    10    intermediate decision, be taken before the final verdict to inform the 

    11    accused of the charges which have effectively been chosen.  Regulation 

    12    55 only provides one thing, and that is, first of all, that the 

    13    parties be informed of the hesitation of the Chamber; and secondly, to 

 

    14    invite the parties to make any comments -- I don't think that here I'm 

    15    betraying the substance of the Regulation by framing it in this way, 

    16    but this is why it does seem to pose to us a real difficulty, which is 

    17    the one which I noted right at the beginning of my comments, which is 

    18    that the Defence will remain, within this logical framework, within a 

    19    situation of uncertainty right until the final verdict, which does not 

    20    seem to be in accordance with the provisions of the Statute and the 

    21    Rules of Procedure and Evidence, and, in particular, with the general 

    22    principles reminded by Article 67, which require that the accused to 

    23    be informed precisely of the nature of charges against that person and 

    24    also to be able to prepare his defence.  And that is the reason why 

    25    the Defence only sees three possible solutions. 
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     1         The first solution is the withdrawal of the charges discussed, 

     2    whether there's disagreement with the authorisation of the Trial 

     3    Chamber to challenge charges. 

     4         The second solution would be that the Prosecutor, as is possible 

     5    for the Prosecutor, refer this to the Pre-Trial Chamber, that they be 

     6    seized with a request to amend the charges.  And this might have 

     7    difficulties associated with it, because we could consider that this 

     8    has already been mentioned and decided on by the Pre-Trial Chamber, 

     9    but it is something that might be conceived procedurally. 

    10         The third solution would be that -- simply that we keep the 

    11    decision as in the confirmation of charges, and that we know that it's 

    12    not susceptible to any type of recourse of appeal against it whatever 

    13    the well-founded or not comments made against it. 

    14         So, Mr. President, these are the observations that I wanted to 

    15    make, but I just wanted to finish with -- by making -- by reflecting 

    16    on -- in a more general way on the issue of Regulation 55. 

    17         Regulation 55, well, one could say to me -- as a French lawyer, 

    18    one could say to me that I'm not in a good place to be able to 

    19    criticise it because it's within the framework of the French system, 

    20    but this is clearly -- manifestly, Regulation 55 is a probit or an 

    21    intrusion into the civil law system or neighbouring systems.  And so 

    22    one could say to me, "Well, how could it be that it would be 

    23    admissible from the point of view of the rights of the Defence in a 

    24    civil law system and not in our system?"  Well, I would say a 

    25    fundamental reason for that, and fundamental in the hybrid system that 
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     1    we have to apply. 

     2         In the civil law system -- and please excuse me, it's much more 

     3    through ignorance rather than pretensions that I refer to the French 

     4    system.  In the civil law system, the Prosecution -- well, the charges 

     5    affixed by -- set by the Judges and in the -- as in the ICC system. 

     6    But furthermore, within the civil law system - and here I would refer 

     7    to the French system - it's not only the charges which are fixed by 

     8    the Judges but -- confirmed by the Judges, it is the dossiers, the 

     9    investigations as well which are directed by the Judge, by the 

    10    investigating Judge, much more than by each of the parties, the 

    11    Prosecutor or Defence.  And that really does fundamentally change the 

    12    issue of the manner in which we can proceed with a 

    13    re-characterisation. 

    14         When in the civil law system the Prosecutor, like the Defence -- 

    15    well, they have as their mission to comment, to discuss a dossier 

    16    which they haven't made themselves, a case file which they haven't 

    17    made themselves.  They're asked to comment on it, a case file which 

    18    was made by the investigating Judge, and the observations can be made 

    19    at any time during the procedure.  The case file won't change. 

    20         In the -- our system, and this is the adversarial system which we 

    21    have to take into account, is -- the charges are confirmed by the 

    22    Judges, but case record itself is the result of initiatives of each 

    23    the parties, the Prosecutor and the Defence, and this changes 

    24    everything, because to modify or amended a charge late is to make 

    25    impossible the constitution of a Defence dossier by the Defence which 
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     1    is useful and effective. 

     2         Please forgive me for being quite lengthy in my submissions, but 

     3    I really do -- wanted to be able to respond to the -- 

     4         PRESIDING JUDGE FULFORD:  Extremely helpful, Mr. Biju-Duval. 

     5         MR. BIJU-DUVAL:  -- comments made by the Prosecutor. 

     6         PRESIDING JUDGE FULFORD:  Thank you very much indeed.  You'll 

     7    understand, of course, that although it is informative to know what 

     8    happens in one particular system, we have to be very careful not to 

     9    adopt either the common law, or the Romano-Germanic system, or tie 

    10    ourselves to closely, if at all, to the procedures adopted by a 

    11    particular country.  This is genuinely an international court, and 

    12    we've got to principally apply the Statute, the Rules of Procedure and 

    13    Evidence, and the Regulations, but thank you for letting us know what 

    14    the position is in France. 

    15         Was there anything else you wished to say? 

    16         MR. BIJU-DUVAL (interpretation):  Mr. President, I think I have 

    17    I've managed to make the essential points than I wanted to make. 

    18    Thank you. 

    19         PRESIDING JUDGE FULFORD:  We've only got about three minutes to 

    20    go.  Do you want to make your reply after lunch? 

    21         MR. GUARIGLIA:  I'd be delighted, your Honour. 

    22         PRESIDING JUDGE FULFORD:  Then we'll sit again at -- we hope that 

    23    by sitting at 2.00 that gives the parties long enough to have lunch 

    24    and to deal with the outstanding matters we've asked to be discussed. 

    25    So we'll sit again at 2.00 p.m. 

ICC-01/04-01/06-T-61-ENG ET WT 20-11-2007 58/79 SZ T



Open Session  Page 59 

ICC 01/04-01/06  Tuesday, 20 November 2007 

     1         Thank you very much. 

     2         Luncheon recess taken at 12.57 p.m. 

     3         On resuming at 2.02 p.m. 

     4         COURT USHER:  All rise.  Please be seated. 

     5         PRESIDING JUDGE FULFORD:  Was there something you wanted to 

     6    raise, Mr. Walleyn? 

     7         MR. WALLEYN:  Thank you, Mr. President.  Indeed I just -- I want 

     8    to raise little point on this issue of transcripts. 

     9         The Prosecutor's Office agrees we have the transcripts, but the 

    10    closed session was asked by the Defence, so I understand the Defence 

    11    would like some redaction in that text, but the Prosecutor's Office 

    12    consider that it's not to the Prosecutor to do such redactions, so we 

    13    are little bit between Defence and Prosecutor, so that's why I raise 

    14    this issue with the Chamber. 

    15         PRESIDING JUDGE FULFORD:  An unusual problem with redactions, 

    16    yes.  Redactions requested by the Defence rather than the Prosecution. 

    17    Right. 

    18         Mr. Walleyn, I think what I will suggest, subject to the view of 

    19    my colleagues, is that we are provided with a copy of the document 

    20    with the proposals by the Defence as regards redactions together with 

    21    any short written submissions on why the redactions are sought, and we 

    22    will then make a decision on whether or not the proposal, either in 

    23    part or in full, of the Defence should be acceded to. 

    24         I imagine the Prosecution are neutral on this, but if they're 

    25    not, could they also put in short submissions. 
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     1         And I imagine, Mr. Walleyn, given that you don't know what's 

     2    contained within the document, it's difficult for you to make any 

     3    submissions about the proposed redactions, but if there's anything 

     4    you'd want to say, you will be entitled to within the same time frame. 

     5         MR. WALLEYN:  My only problem, Mr. President, is that as we have 

     6    a short time to make this submission to the Court with the questions, 

     7    I would like to have this question solved within, of course -- 

     8         PRESIDING JUDGE FULFORD:  That's extremely -- that's very 

     9    reasonable. 

    10         MR. WALLEYN:  Or to have a deadline possible, yeah, or to have 

    11    the deadline extended. 

    12         PRESIDING JUDGE FULFORD:  Thank you very much.  Absolutely. 

    13         Ms. Mabille, can we ask for the document with the redactions that 

    14    you wish to be implemented, for that to be given to us by the end of 

    15    this week with any short submissions on why the redactions are sought? 

    16         MS. MABILLE (interpretation):  Mr. President, since the Defence 

    17    doesn't want to dwell on matters of redactions, I want to make a 

    18    concrete proposal to the Chamber about this.  We have just been 

    19    informed, otherwise we would have tried to solve the problem before 

    20    the end of the day. 

    21         We have four documents, two from the Prosecution, and I've asked 

    22    the Prosecution, who told me that they had no concerns as to whether 

    23    we wished to disclose them or not.  Then we have a handwritten 

    24    document, and I've just asked my client, and so we have no problems 

    25    with disclosing that.  There's just one attestation on which we would 
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     1    need to contact the person just to ascertain that there's no problem. 

     2    It seems somewhat difficult to do that before Friday, so what I will 

     3    ask the Chamber is whether it cannot be agreed with the participants 

     4    that only in this document we conceal the identity of the person on a 

     5    temporary basis pending such a time as we will be able to contact the 

     6    person, so that we can avoid also having redacted documents from 

     7    our -- in our proceedings. 

     8         [Trial Chamber confers] 

     9         PRESIDING JUDGE FULFORD:  Mr. Walleyn, we're minded to follow the 

    10    sensible suggestion, as it seems to us, made by Ms. Mabille that 

    11    you'll get it all now.  There will one exception to that which is 

    12    going to be checked.  We probably ought to set a deadline for that. 

    13    And if the answer is yes, then you'll get it all.  If the answer is 

    14    no, we will then consider whether or not the redaction that the 

    15    Defence wish to impose, whether that's fair and appropriate. 

    16         MR. WALLEYN:  Thank you, Mr. President.  (No microphone). 

    17         PRESIDING JUDGE FULFORD:  Good.  And so I think we'll hold then 

    18    to the Friday week deadline given that you'll be getting really all of 

    19    this material save for that immediately, and then if something new 

    20    emerges as a result of the removal of any redactions, we will, of 

    21    course, give you a further opportunity to deal with that matter if 

    22    it's of substance. 

    23         MR. WALLEYN:  Okay. 

    24         PRESIDING JUDGE FULFORD:  Thank you. 

    25         Ms. Mabille, having had our -- having had one problem with not 
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     1    imposing deadlines, I'm afraid I'm going to -- we're going to impose a 

     2    deadline in relation to this.  How long do you think it would -- how 

     3    long do you think is reasonably necessary for you to be able to make 

     4    the investigation as to whether or not there's any problem over 

     5    identity? 

     6         MS. MABILLE (interpretation):  One week, Mr. President. 

     7         PRESIDING JUDGE FULFORD:  Thank you very much.  Then we'll -- 

     8    we'll order that the Defence, by 4.00 next Tuesday, either reveal the 

     9    entirety of the outstanding document or submit to the Chamber that 

    10    document in a proposed redacted form together with a short explanation 

    11    as to why the redaction is considered necessary, and we will then rule 

    12    on the issue. 

    13         Does that deal with the matter, Mr. Walleyn? 

    14         MR. WALLEYN:  It's okay, Mr. President. 

    15         PRESIDING JUDGE FULFORD:  Mr. Guariglia. 

    16         MR. GUARIGLIA:  Thank you, your Honour.  I'm going to use my 

    17    reply to briefly sum up my position and clarify any doubts as to the 

    18    scope of our requests. 

    19         Obviously the original counts went through a process of 

    20    transformation in the confirmation procedure.  What we have as a 

    21    result of that confirmation procedure is that the counts were divided 

    22    into four periods of time.  The first period of time between 1st July 

    23    2002 and early September 2002; second period of time early September 

    24    2002 to June 2003; third period of time 2nd of June 2003, 13 August 

    25    2003; and the fourth period, 13 August 2003 and 31 December 2003. 
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     1         For periods one and four, the Pre-Trial Chamber did not confirm 

     2    the charges, and we have no quarrel with that.  That was a proper 

     3    exercise of jurisdiction and discretion.  Those charges and the 

     4    factual and legal components are not confirmed.  They are not before 

     5    you.  We are not proceeding to trial for those periods of time. 

     6         The problem lies solely in period number two, early September 

     7    2002 to the 2nd of June 2003, and here what happened in relation to 

     8    this period is that the Pre-Trial Chamber added a factual element that 

     9    had not been pleaded by the Prosecution; namely, the occupation of 

    10    Uganda -- alleged occupation of Uganda of certain portions of the 

    11    province of Ituri, and on the basis of that added element that had not 

    12    been pleaded by the Prosecutor and in relation to which no evidence 

    13    had been adduced at the Confirmation Hearing, the Pre-Trial Chamber 

    14    changed the legal characterisation of the crimes, and for that period 

    15    of time the Pre-Trial Chamber changed to the war crime of 

    16    conscripting, and enlisting, and using of child soldiers in 

    17    hostilities in the context of an international armed conflict.  So 

    18    what originally was a single period pleaded by the Prosecution under 

    19    the rubric of Article 2(e)(vii).  So basically the non-international 

    20    armed conflict war crimes provision became this now dual period of 

    21    time type of count, one -- the first one being an international armed 

    22    conflict, the second being a non-international armed conflict.  And 

    23    it's in relation to this period of time that I just referred to that 

    24    we want some remedial action from the Chamber.  And the options we 

    25    have discussed this morning are what we could call the removal avenue, 
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     1    and the removal can take place both in the form of your Honours 

     2    properly concluding that the surplus added by the Pre-Trial Chamber to 

     3    the original charge brought by the Prosecutor is a nullity and can be 

     4    disregarded by this Chamber, in which case we will go back to our 

     5    original count, or perhaps, as was also foreshadowed this morning, as 

     6    a withdrawal of discrete portions of that charge to the extent that 

     7    the Chamber concludes that it can authorise withdrawal of discrete 

     8    elements of a charge, in which case the Prosecution could properly 

     9    withdraw the factual element that had never been pleaded, strange as 

    10    it may sound, of the alleged occupation by Uganda of the province of 

    11    Ituri, and with it the newly characterisation that has been 

    12    superimposed bit Pre-Trial Chamber to the charges.  And the result of 

    13    either avenue, nullity or withdrawal, would be that we will go back to 

    14    a single period of time for which the charges have been confirmed, as 

    15    far as the factual elements are concerned, and we will return to the 

    16    original characterisation, i.e., conscripting, enlisting, and using of 

    17    children in hostilities within the context of a non-international 

    18    armed conflict. 

    19         The other option that is available to your Honours is the 

    20    Regulation 55 option but an added feature, which is the need for a 

    21    clear procedure and very early notice.  And in this case, what would 

    22    happen is the Office of the Prosecutor would lead all the evidence in 

    23    its position -- in its possession, excuse me, both pertaining to the 

    24    internationalised and the national aspects of the armed conflict. 

    25    Then it will became clear that both possibilities remain alive, that 
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     1    is that both war crimes provisions are still pretty much on the table 

     2    and available to the Chamber, and that the Chamber may properly resort 

     3    to Regulation 55 at the end of the trial.  But on this one, on this 

     4    option, we think that the Chamber should deliver a ruling indicating 

     5    the procedure, making clear to the participants that Regulation 55 is 

     6    an option, that the evidence were presented in the manner that I just 

     7    indicated, in a manner as -- Mr. President, you discussed earlier this 

     8    morning the possibility of the Chamber making an early ruling on the 

     9    possibility of withdrawal of charges.  Well, it would be a similar 

    10    type of early ruling in relation to Regulation 55, paving the way for 

    11    a possible exercise of the Chamber's authority under that provision. 

    12         We don't think we are requesting the Chamber to do anything that 

    13    falls outside its ambit of jurisdiction either way in any of -- both 

    14    of the removal avenue or under Regulation 55 avenue.  We think that 

    15    all the options that are available to the Chamber squarely fall within 

    16    the ambit of the Chamber's jurisdiction.  We are not requesting this 

    17    Chamber to amend anything.  We're not requesting this Chamber to 

    18    modify the charges in any particular avenue.  We're only requesting 

    19    the Chamber to exercise the powers that the Chamber has and that 

    20    should properly exercise in this case. 

    21         PRESIDING JUDGE FULFORD:  I think, though, Mr. Guariglia, in 

    22    relation to your first option, whereas the relevant Article refers to 

    23    the Prosecution withdrawing the charges, what you're, in fact, asking 

    24    us to do is something that's lesser than that.  It is to withdraw part 

    25    of the charges. 
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     1         MR. GUARIGLIA:  That is correct, your Honour, and we can, if 

     2    necessary, brief the Chamber on this issue.  Our position would be 

     3    that the Chamber has the authority to do that.  If the Chamber has the 

     4    authority to authorise full withdrawal of a charge, the Chamber should 

     5    also have the authority of authorising partial withdrawal of elements 

     6    of that charge, because it -- to conclude otherwise would lead to 

     7    complicated situations.  If the Prosecutor is pleading the homicide -- 

     8    the murder of victims 1, 2, and 3, and during trial it becomes clear 

     9    that the evidence substantiating the death of victim 3 is actually not 

    10    credible, and all this within the same charge, it cannot be that the 

    11    Prosecution is put in an all-or-nothing position.  Either you withdraw 

    12    the entirety of the charge even though your evidence in relation to 

    13    victims 1 and 2 is credible and probative, or you withdraw an aspect 

    14    of the charge, namely the murder of victim 3, in relation to which the 

    15    Prosecutor has really no solid case to put forward. 

    16         PRESIDING JUDGE FULFORD:  Without expressing any view on this at 

    17    all, Mr. Guariglia, I would have thought that that is a submission in 

    18    relation to which there are going to be more than one point of view. 

    19    I suspect that Mr. Biju-Duval may say that the expression "withdrawing 

    20    the charges" means the discontinuance of that allegation rather than 

    21    simply effectively amending the charge, which is what you are 

    22    proposing. 

    23         Now, speaking for myself, if you believe that there is authority 

    24    which would be relevant to our consideration on this issue, it would 

    25    be of benefit for the Chamber swiftly to receive notification of the 
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     1    materials which you've just referred to, and, of course, we would give 

     2    the Defence the opportunity to respond to any filing you would wish to 

     3    make. 

     4         Do I take it that you are, in fact, seeking the opportunity of 

     5    putting that material before us? 

     6         MR. GUARIGLIA:  Indeed, your Honour.  That material exists. 

     7    There is a practice --  relevant practice from the ad hoc tribunals 

     8    that we think can assist your Honours in reaching that determination, 

     9    and we will be delighted to provide that authority to your Honours. 

    10         [Trial Chamber confers] 

    11         PRESIDING JUDGE FULFORD:  With a certain amount of reluctance, 

    12    Mr. Guariglia, we'll -- we'll give you leave to put this material in, 

    13    given that I think this is something of a refinement of your 

    14    arguments.  There's going to be a tight time frame.  Would you be able 

    15    to get that material to us by 4.00 on Friday? 

    16         MR. GUARIGLIA:  Certainly, your Honours, and hopefully before 

    17    that. 

    18         PRESIDING JUDGE FULFORD:  Mr. Biju-Duval, in a sense this has 

    19    taken place without asking you whether you have any objections to the 

    20    Prosecution putting in additional material at this stage.  Given that 

    21    -- what has been indicated, that there is something -- that there is 

    22    authority out there that would be of assistance to our consideration 

    23    of the final way in which the Prosecution's argument is being 

    24    formulated, do you stand in the way of this material coming before the 

    25    Bench, with, of course, you having the opportunity of putting in a 
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     1    response to it? 

     2         MR. BIJU-DUVAL (interpretation):  Mr. President, yes, I'm not 

     3    sure that I have quite understood sufficiently clearly what the 

     4    Chamber is suggesting.  I take it that it is to authorise the Office 

     5    of the Prosecutor to submit to the Chamber new documents or new 

     6    elements that will help to clarify the nature of the conflict.  Would 

     7    that be it? 

     8         PRESIDING JUDGE FULFORD:  No, not at all.  No, no, not at all. 

     9    All that the Prosecutor is asking is to be allowed to refer us to 

    10    authority which supports the proposition that at this stage the 

    11    Chamber would be entitled to withdraw elements -- or, rather, the 

    12    Prosecution would be entitled to withdraw elements of the charges 

    13    rather than the whole charge.  And really, the simple question that 

    14    I'm putting to you is:  Do you object to us looking at relevant 

    15    authority?  I can't imagine you do. 

    16         MR. BIJU-DUVAL (interpretation):  I agree, of course, that the 

    17    discussion should continue.  I just want to make one point.  The 

    18    Chamber will have understood this.  The Prosecutor's request is not 

    19    designed to withdraw or reduce a charge but to substitute one crime 

    20    for another or one count for another.  There is no hierarchy in the 

    21    seriousness of crimes.  They are of equivalent gravity or seriousness, 

    22    and the Chamber is aware that this consideration could influence the 

    23    re-characterisation.  That is the final comment I wish to make. 

    24         PRESIDING JUDGE FULFORD:  I well-understand the point.  Thank you 

    25    very much, Mr. Biju-Duval. 
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     1         Therefore, we'll give until 4.00 on Friday for the additional -- 

     2    for the additional authorities to go in, and we'll say by 4.00 on 

     3    Tuesday of next week for any, as it were, counter-authorities from the 

     4    Defence. 

     5         Right.  Had you finished your submissions, Mr. Guariglia, or -- 

     6    I'm not cutting you off?  Is there more that you'd wish to observe? 

     7         MR. GUARIGLIA:  No, your Honour.  That -- I was really finished. 

     8    Thank you. 

     9         PRESIDING JUDGE FULFORD:  Thank you so much. 

    10         Right.  Mr. Withopf, this then takes us to some administrative 

    11    issues that have been raised -- Ms. Bapita. 

    12         MS. BAPITA (interpretation):  Thank you for giving me the floor, 

    13    Mr. President.  I wish to give our viewpoint on this issue of the 

    14    international, or otherwise, characterisation given to a conflict for 

    15    the simple reason that we have interests in this particular area. 

    16         For our part, Mr. President, we consider that whether it is 

    17    described as an internal or international conflict does not actually 

    18    affect the crime charged, because when you will have time to examine 

    19    the matter, crimes charged under Article 8(2)(b)(i) are the same.  It 

    20    is the context that changes.  Obviously, Article 24 -- 21 requires you 

    21    to apply what is set out in the Statute and the Rules of Procedure and 

    22    Evidence.  Article 61 also gives the Prosecutor to ask the Chamber, 

    23    the Pre-Trial Chamber, for the charges to be changed or amended, and 

    24    Regulation 55 also gives the Court the leeway to re-characterise the 

    25    facts. 
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     1         One of the main questions here is whether Regulation 55 can be 

     2    considered as being illegal.  To my knowledge, no, because it was 

     3    voted in by the Assembly of States Parties.  So my question is:  Why 

     4    is the Prosecutor so intent on setting aside the international 

     5    conflict characterisation conflict?  The purpose of this trial is to 

     6    show the world what really happened. 

     7         We are all aware that one way or another, during these two stages 

     8    Uganda played a key role in this armed conflict.  For our part, we 

     9    consider that to set aside the international characterisation would be 

    10    deliberately setting aside the presence or actions of Uganda in this 

    11    conflict.  Why so?  History and the truth will not be set aside. 

    12    Uganda was involved.  It played a key role.  But if we set aside these 

    13    facts, it would be to show only half the truth to the world.  What are 

    14    we looking for when we know that victims 1 or 5 was enlisted in the 

    15    UPDF before undergoing military training in the UPC?  The same applies 

    16    to some applicant victims in this case who are waiting.  So to 

    17    entertain this view would be to falsify history.  What interest, what 

    18    possible reason do we have to take this on? 

    19         There may have been omissions in the text.  If there has been 

    20    some negligence there, you have the truth the reality, and you cannot 

    21    get around that.  How can we comply the instrument and then show the 

    22    truth?  The Prosecutor should have helped us there, but in the 

    23    charges, as submitted to the Pre-Trial Chamber, this was limited, and 

    24    so far he's insisting he has prepared his case in a particular way. 

    25    So in maintaining this position, it means that we accept the facts. 
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     1    I'm not talking about the instrument.  I'm talking about the factual 

     2    reality.  What do we expect from the court?  That's my concern. 

     3         PRESIDING JUDGE FULFORD:  Ms. Bapita, given that you clearly have 

     4    matters of real substance to raise, please accept my apologies for my 

     5    discourtesy in not having asked you earlier whether you had additional 

     6    submissions to make to the Chamber.  So thank you very much indeed for 

     7    that submission. 

     8         Are there any other submissions on these issues?  No. 

     9         Right.  Mr. Withopf, point 4(a) of the joint request.  The 

    10    proposed answer to this from the Bench, on which we invite submissions 

    11    if there are any, is as follows:  That communications with the Chamber 

    12    should be by way of filings unless the issue is urgent or it relates 

    13    to a truly minor issue. 

    14         That's the formulation.  We think it is impossible to give a 

    15    definitive explanation as to what is truly minor and what isn't, but a 

    16    good example emerged the other day when you sent in an e-mail that was 

    17    copied to everyone, part of which we indicated we thought was 

    18    appropriately dealt with by way of e-mail, the rest of which we 

    19    thought should have been dealt with by way of filing, and so we 

    20    indicated, but that is an example of what is in the mind of the Bench 

    21    at the moment in relation to the extent of e-mail communication rather 

    22    than filings. 

    23         Now, as I say, this is only a proposal.  Would you wish to make 

    24    any representations on that suggested way forward? 

    25         MR. WITHOPF:  Mr. President, your Honours, thank you for giving 
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     1    us an opportunity to make representations based on the proposed 

     2    answer.  The Office of the Prosecutor is perfectly fine with it, and I 

     3    believe we have a clear understanding what's meant by it.  You may 

     4    want to draw, please, the same question to the Defence. 

     5         PRESIDING JUDGE FULFORD:  Ms. Mabille, would you be happy with 

     6    that formulation? 

     7         MS. MABILLE (interpretation):  This formulation does seem to be 

     8    perfect, as far as I'm concerned.  What I think is important is that 

     9    we're able to say that where it concerns problems which are relatively 

    10    minor, that we can seize you in a less official way than through 

    11    filings.  And furthermore, if the Chamber considers that we have made 

    12    a mistake in taking this path, then they make this known to us, and in 

    13    that case we will make written filings.  So for us it's perfect. 

    14         PRESIDING JUDGE FULFORD:  Thank you very much, Ms. Mabille.  You 

    15    can rest assured that if we feel that an inappropriate use has been 

    16    made of e-mail, we will let the parties know immediately. 

    17         Mr. Walleyn. 

    18         MR. WALLEYN (interpretation):  We agree with that, Mr. President, 

    19    but I would just like to insist on the point that any communication by 

    20    e-mail -- well, we would like that to be communicated to all the 

    21    participants. 

    22         PRESIDING JUDGE FULFORD:  There is a slight issue here, isn't 

    23    there, in that participants are, arguably, only involved to the extent 

    24    to which their interests arise.  So it may not be the case, 

    25    Mr. Walleyn, that you are entitled to every communication that passes 
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     1    between the parties and the Chamber.  I would like to think that we've 

     2    indicated so far that we are very much alive to the need to ensure 

     3    that you do receive all necessary communications.  So I'm -- I think 

     4    we would not say that you're entitled to everything, but the parties 

     5    must be careful to make sure that you are copied in on everything 

     6    where the interests of the victims are engaged. 

     7         MR. WALLEYN (interpretation):  Yes.  The only problem that I can 

     8    see is that there are perhaps some things.  For example, one of the 

     9    parties won't know that it could concern victims, and it turns out 

    10    that when we learn of it that it does concern us.  So my suggestion 

    11    would be that as a rule that we be copied, and that if, exceptionally, 

    12    it's considered that something is sent to us which is confidential, 

    13    that we be informed of the fact that a confidential e-mail was sent to 

    14    the Court. 

    15         Thank you. 

    16         PRESIDING JUDGE FULFORD:  I think you are going to have to await 

    17    our overarching decision on victims' participation for an answer to 

    18    that proposition, Mr. Walleyn.  We will note it as one of the issues 

    19    that perhaps would usefully be addressed in the course of that 

    20    decision, but thank you for raising the point. 

    21         Ms. Bapita. 

    22         MS. BAPITA (interpretation):  I've got nothing to add. 

    23         PRESIDING JUDGE FULFORD:  Form of address, Mr. Withopf.  Do I 

    24    take it that this is whether you should continue in the courteous way 

    25    you have hitherto of referring to the Bench as both "Mr. President and 
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     1    your Honours," or whether "your Honours" alone will suffice?  If it is 

     2    that question, I'm quite happy to forego my presidential status and 

     3    for the Bench to be referred to collectively as "your Honours." 

     4         MR. WITHOPF:  Mr. President, your Honours, I'm very happy about 

     5    your statement.  Nevertheless, this was an issue that concerns mainly 

     6    my learned friends for the Defence, as does point (c) as well. 

     7         PRESIDING JUDGE FULFORD:  Thank you very much indeed for your 

     8    courtesy thus far, Mr. Withopf.  In future, you can drop the 

     9    "Mr. President." 

    10         I imagine, Ms. Mabille, you don't have anything to add on this, 

    11    do you? 

    12         MS. MABILLE (interpretation):  The question which came to us when 

    13    we asked this question was just that sometimes we would like to 

    14    intervene, and we find that the idea of coming up in a certain way to 

    15    make it known to you that we want to speak isn't perhaps a total 

    16    courtesy, and what we would have wished is to know if we can find a 

    17    means of making it known to you that we would like to intervene in 

    18    another way than just by raising ourselves.  So I've got a practical 

    19    suggestion to make, and that is that would it be possible, 

    20    Mr. President, your Honours, if we press on the microphone and we 

    21    close it immediately, and when the Chamber thinks that it's the useful 

    22    time to be able to give us the floor, then it will give us the floor. 

    23         This is just a point that we wanted to make to the Chamber. 

    24         PRESIDING JUDGE FULFORD:  Well, I'm going to ask the parties to 

    25    discuss this with the court manager and for you to arrive at an agreed 
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     1    suggestion, if possible, as to the easiest way to communicate for our 

     2    attention that somebody wishes quickly to intervene.  I'd hoped, in 

     3    fact, that we had been able to react fairly speedily in the way that 

     4    matters have unfolded thus far, but if it's felt that it is not 

     5    satisfactory, see if you can agree an appropriate solution. 

     6         As regards (c), Mr. Withopf, scheduling court hearings in prior 

     7    consultation with the parties, we are sympathetic to the suggestion 

     8    that there should be some consultation.  Therefore, what we propose is 

     9    that prior to court hearings finally being fixed there will be 

    10    consultation.  The Chamber, of course, reserves the right, at the end 

    11    of the day, to fix whatever date seems to us to be appropriate.  We 

    12    expect any response to the consultation to be prompt and, in any 

    13    event, within 24 hours.  And if there isn't a response within 24 

    14    hours, we shall simply fix a date. 

    15         Do you have any observations on -- on that suggested procedure? 

    16         MR. WITHOPF:  Mr. President, this is again perfectly fine with 

    17    us, and again this was more a matter for my learned friends for the 

    18    Defence.  We would be available at any time the Honourable Bench would 

    19    schedule hearings, obviously. 

    20         PRESIDING JUDGE FULFORD:  Thank you. 

    21         Ms. Mabille. 

    22         MS. MABILLE (interpretation):  It's perfect, Mr. President.  In a 

    23    day we'll respond to you without any problem.  Thank you. 

    24         PRESIDING JUDGE FULFORD: (D), the way in which the parties might 

    25    be informed by the Trial Chamber about deadlines that need to be 
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     1    shorter than envisaged in the Statute or the Rules. 

     2         The short answer that we have in mind, Mr. Withopf, to that 

     3    question is that there will be a very short order promulgated formally 

     4    by the Chamber on each occasion when, in our view, there needs to be 

     5    an abridgement of the ordinary time periods. 

     6         MR. WITHOPF:  Mr. President, this would perfectly well serve the 

     7    purpose.  My concern is the following:  I have to allocate resources 

     8    within my time, and, unfortunately, it happened in the past three 

     9    times that submissions have been drafted and the Chamber had taken at 

    10    a decision at the point in time we were about to file our submissions. 

    11    Your suggestion, Mr. President, your Honours, would certainly avoid 

    12    such situations in future. 

    13         PRESIDING JUDGE FULFORD:  Thank you. 

    14         Now, I think, therefore, from (a) to (d), the decision of the 

    15    Chamber in relation to each point is now clear.  Do you agree?  Do you 

    16    have any uncertainty as to -- 

    17         MR. WITHOPF:  I do agree, Mr. President. 

    18         PRESIDING JUDGE FULFORD:  Good.  So let us then turn to (e), 

    19    where it is suggested that the Chamber -- or, rather, the transcript 

    20    might sometimes be unclear, Mr. Withopf. 

    21         I have to say, speaking for all three of us, we are rather 

    22    unimpressed by the example that was given in your e-mail as to the 

    23    occasion when it is suggested the Chamber had been unclear -- or, 

    24    rather, the transcript was unclear as to what was meant.  At the end 

    25    of the last Status Conference, I made it clear, and I've re-read the 
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     1    transcript, that wholly independently of anything that may be 

     2    discussed today, we had in mind agreeing an agenda for future Status 

     3    Conferences in which other issues currently not listed would be 

     4    discussed. 

     5         Now, I think the transcript was very clear, but if there are 

     6    other instances where it is felt we have been unclear, please bring 

     7    them now to our attention. 

     8         MR. WITHOPF:  I was actually referring to a different situation, 

     9    Mr. President, your Honours.  This was the occasion when the Office of 

    10    the Prosecutor inquired on the schedule for the filing of the 

    11    pre-trial brief.  On this one, I maintain our view that it was not 

    12    clear, certainly not entirely clear, to the parties and participants 

    13    as to when the pre-trial brief should be filed.  And, of course, 

    14    sometimes concern portions of a transcript give the possibility to 

    15    interpret it in various manners, and in such situations there is not 

    16    sufficient clarity, and we want to avoid such situations in the 

    17    future, and in any event, we want to find an avenue, and an 

    18    appropriate avenue, to clarify this with the Honourable Bench. 

    19         PRESIDING JUDGE FULFORD:  Just give us a moment. 

    20         [Trial Chamber confers] 

    21         PRESIDING JUDGE FULFORD:  Mr. Withopf, if there is an apparent 

    22    lack of clarity, the first step should be to approach the legal 

    23    advisor to the Chamber to see whether the lack of clarity is, in fact, 

    24    just a minor matter that can be resolved by an appropriate exchange of 

    25    e-mails. 
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     1         If during that investigation it becomes clear that there is an 

     2    issue, as it were, lurking behind the lack of clarity that is of 

     3    substance, then there will need to be a more formal consideration of 

     4    the point that may well include the need to enter filings and for 

     5    there to be a proper consideration of the issue by the Chamber. 

     6         So we maintain the truly minor, as it were, distinction between 

     7    e-mails, on the one hand, and filings on the other. 

     8         I hope that's clear. 

     9         MR. WITHOPF:  That's entirely clear, Mr. President. 

    10         PRESIDING JUDGE FULFORD:  Thank you. 

    11         Anything on this, Ms. Mabille? 

    12         MS. MABILLE (interpretation):  Thank you, Mr. President, for this 

    13    precision, because it's true that it does seem to us, because we are 

    14    in hearings which are Status Conferences, and it's important for us to 

    15    be able to simplify our access to you, if it is a matter of a problem 

    16    which is perhaps related to not very good interpretation or sometimes 

    17    problems of translation which we have, and these problems of 

    18    translation do mean that we have certain doubts with certain regards, 

    19    then we need to be able to have access to a legal officer who we can 

    20    ask a question to.  And if we see that goes to a more serious problem, 

    21    of course we will go through to written submissions.  But whatever the 

    22    case is, I think that that could help us with regards to the daily 

    23    management. 

    24         Thank you very much, Mr. President. 

    25         PRESIDING JUDGE FULFORD:  Thank you very much, Ms. Mabille. 
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     1         We'd emphasise on this something that we have said before, that 

     2    if there are issues that capable of being resolved through agreement 

     3    between the parties, we would very much encourage you to discuss the 

     4    matter with the Prosecution, and vice versa, before any approach is 

     5    made to the Chamber, because it may be that any substantive decision 

     6    on our part is unnecessary. 

     7         Any other issues that anyone wishes to raise?  No. 

     8         Thank you all very much indeed for your attendance here today. 

     9    That concludes this Status Conference, and we will adjourn. 

    10         The hearing ends at 2.46 p.m. 
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