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[9.36 a.m.] 1CC-01-04-01-06-T-34-EN

OPEN SESSION.

THE USHER: All rise. The International Criminal Court is
now In session.

PRESIDING JUDGE JORDA (interpretation): Please be seated. 1
would like to ask the security services to bring in Mr Lubanga
Dyilo into the courtroom.

[9:36 a.m.]

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA: Please be seated, Mr Lubanga Dyilo.
[9:36 a.m.]

So, | think that we are going to continue with the
presentation from the Prosecution with their charges. The
floor is over to you, Mr Withopf.

MR WITHOPF: Good morning, Mr President; good morning, your
Honours. Prior to continuing with the presentation of -- in
respect of the evidence, Mr President, your Honours, 1 wish to
inform you about a number of procedural matters.

[9:37 a.m.]

The First issue is the fact that we have complied with the
yesterday"s order of the Pre-Trial Chamber. The Prosecution
has provided, prior to the today"s court session, to the legal
representatives of the victims access to the materials, to the
Prosecution materials on its amended list of evidence, along

the lines as requested in the order. And the Prosecution, in
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addition, has made available prior to the today"s court
hearing a list detailing such material.

[9:38 a.m.]

That was the first issue, Mr President, your Honours, 1 wanted
to address. The second procedural aspect 1 wanted to briefly
touch upon is the request for protective measures filed by the
Defence on 13 November 2006. The Prosecution is not -- and 1
repeat is not opposing the Defence request for the protection
of -- for protective measures in respect to certain evidence.
The Prosecution agrees with the Defence that there is
certainly an issue that impacts on the public session in
respect of the cross-examination, I would assume, of the
Prosecution®s witness and the Prosecution would also
appreciate it -- appreciate, as the Defence has suggested,
that there will be found a way to safeguard the principle of
public court sessions.

[9:39 a.m.]

To repeat it again, we are not opposing the Defence request.
These were the preliminary matters, Mr President, your
Honours, the Prosecution wanted to address prior to continuing
with its presentation on the evidence.

PRESIDING JUDGE JORDA (interpretation): 1 would like to
thank you. You can continue.

MR WITHOPF: Thank you very much, Mr President. | am going to

present, Mr President, your Honours, the evidence in relation
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to the FPLC. And, your Honours, the presentation of that
evidence will focus in the following order: on the FPLC as the
armed wing of the UPC; the foundation of the FPLC by the UPC
in summer 2002; the presentation will obviously pay attention
to Thomas Lubanga Dyilo"s position as Commander-in-Chief of
the FPLC, both de iure and de facto, throughout the relevant
period of time relevant to the document containing the
charges; we will also address the military structure of the
FPLC; and the communication abilities of the FPLC.

[9:40 a.m.]

The Prosecution, in this context, will discuss documents, will
address the contents of witness statements, also including
insider statements, and the Prosecution will show video
materials.

[9:40 a.m.]

In respect of the latter issue, | already now wish to inform
your Honours, Mr President, that these excerpts of video
materials stem mainly from documentaries that have been
publicly broadcasted. There"s one exception only. And I also
want to use the opportunity to already now inform the
honourable Bench that the videos, although there are a number
of excerpts, will last all together for about 12 to

13 minutes.

[9:41 a.m.]

The Prosecution will, in addition, Mr President, your Honours,
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use visual aids. It will display charts that show the FPLC"s
military structure throughout the time period relevant to the
charges.

In respect of documents that result from the search of the DRC
national authorities in April 2005, 1 wish to advise the
Chamber and the Defence already now that, in the context of
this presentation, there is only one such document and I
provide the ERN number already now, it is
<#DRC-OTP-0091-0778#>.

With these introductory remarks, Mr President, your Honours, |
am moving on to the FPLC as the armed wing of the UPC.

[9:42 a.m.]

The FPLC, in the Prosecution®s submission, was the armed wing
of the UPC. Since there are numerous -- and | repeat numerous
-- documents on the Prosecution®s list of evidence that
support this fact, the Prosecution will limit its respective
presentation to the absolute minimum.

The Prosecution presents document <#DRC-0TP-0017-0026#> which
I kindly ask the court officer to display and to assign an
evidence number to it.

COURT OFFICER (interpretation): The reference is
<#EVD-0TP-00043#>.

MR WITHOPF: And can the court officer please first display
page 2 of the document.

I refer you, Mr President, your Honours, to the Ffirst line on
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page 2 where it is written, and I quote: "Les FPLC, Armee de
1"UPC/RP".

[9:44 a.m.]

Furthermore, 1| obviously draw your attention also to the
signature of Thomas Lubanga Dyilo at the very bottom of this
document, and the document as page 1 at the very top of the
document shows is dated 29 November 2002.

[9:44 a.m.]

Mr President, your Honours, 1 don®"t add any further specific
documents at this stage, because the other documents we are
going to show in proving Thomas Lubanga Dyilo"s position as
Commander-in-Chief of the FPLC will also shed light on the
fact that the FPLC was the armed wing of the UPC.

[9:45 a.m.]

Therefore, 1"m going to move on to the issue of the foundation
of the UPC -- sorry, of the FPLC.

The FPLC was founded in September 2002. "Founded",

Mr President, your Honours, in this context doesn"t mean
anything else, but the Hema militia -- the UPC Hema militia
was given a name. The Prosecution presents a number documents
which show that there was indeed a founding act.

[9:45 a.m.]

The first document in this context is document
<#DRC-0TP-0037-0264#>. 1T the court officer could please

display it and assign an evidence number to it.
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COURT OFFICER (interpretation): <#EVD-O0TP-00044#>.

MR WITHOPF: As one can see, Mr President, your Honours, from
the very top of the document it is a UPC document and it is
titled "Declaration officielle”, an official declaration of
the UPC. The very bottom -- at the very bottom of page 2 of
the document, one sees that it has been signed again by

Mr Thomas Lubanga Dyilo and that the document is dated

14 September 2002.

[9:47 a.m.]

IT the court officer now please could display the portion at
page 2 under paragraph 2. And I draw the attention of the
honourable Bench to the first paragraph on that page 2, and I
read it out as follows [in French]: "With a view to
safeguarding human life and human rights in the north-east,
which have been ignored since 1999, as well as the
re-establishment of the authority of the State and economic
reconstruction, the UPC/RP has taken up arms to be able to
push back all those forces who contribute to destroying lturi
and the Congo and who dirty our image."

[9:48 a.m.]

The point I wish to make, Mr President, your Honours, is the
following: Mr Thomas Lubanga Dyilo, in an official
declaration of the UPC on 14 September 2002, states that the
UPC [in French -- not interpreted]. Obviously, Mr President,

your Honours, at the time it was known, it was known in Ituri
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that Thomas Lubanga Dyilo was about to create an official --
an official army, and 1 put the word "official" in quotations
for the reasons 1 outlined -- an official army of the UPC.
[9:49 a.m.]

Already on 6 June 2002, this was known to his opponents and 1
ask the court officer to now please display the document
<#DRC-0TP-0055-0472#>.

COURT OFFICER (interpretation): <#EVD-OTP-00045#>.

MR WITHOPF: Mr President, your Honours, this document is a
letter of Jean-Pierre Molondo dated 6 June 2002, as one can
see from the top at page 1. It is a letter of Jean-Pierre
Molondo to the President of the RCD/KIS-ML in Bunia, and the
letter lines out that Thomas Lubanga Dyilo and the UPC are
about to organise an ethnic-based militia, and 1 draw your
attention to the second paragraph from the bottom, lines 2,

3 and 4, and 1 read it out where it says [in French]:

"Mr Thomas Lubanga Dyilo and his UPC movement are setting up
to be able to organise a tribal militia -- a Gegere tribal
militia in Mandro.” And very interesting Mr President, your
Honours, is also the observation at page 1 at the very bottom,
and page 2 at the very top, and | read it out as follows [in
French]:

ENGLISH INTERPRETER: If the court officer could just turn
back the page.

[9:51 a.m.]
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[Interpreted]: "With a view to swelling the ranks of the --
his militia, Mr Thomas Lubanga Dyilo, known as the Congolese
Le Pen, recruited young people.

ENGLISH INTERPRETER: Next page, please. Can we have the
next page, please?

MR WITHOPF: Can the officer of the Court please display the
next page for the interpreters.

[Interpreted]: ™"Children of 9 to 13 years of age and in
search -- not introducing -- or going against recommendations
of the United Nations, as well as the Lusaka Accords which
banned the use of child soldiers.”

[9:53 a.m.]

This document shows that already in June 2002 it was known in
Ituri that Thomas Lubanga Dyilo®"s UPC was creating an
ethnic-based army and that part of this ethnic-based army were
child soldiers. And, indeed, Mr President, your Honours,
Thomas Lubanga Dyilo himself -- he, himself, indicates that
the FPLC was founded in summer 2002. In order to prove that,
can the court officer please display document

<#DRC-0TP-0113-0161#>.

[9:53 a.m.]
This document is again a UPC document. It is called [in
French -- not interpreted], as can be seen from the top of the

document at page 1.

ITf the court officer now please displays page 3 of the
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document at the very bottom. At page 3 at the very bottom one
can see that in the signature 9 there is the name of Thomas
Lubanga. There is the date of 8 January 2003 and Thomas
Lubanga is described as the President -- the President
obviously of the UPC.

[9:55 a.m.]

The Prosecution obviously realises that the document is not
bearing a signature of Mr Thomas Lubanga Dyilo.

IT the court officer could please assign an evidence number to
the document.

COURT OFFICER (interpretation): <#EVD-O0TP-00046#>.

MR WITHOPF: Thank you, and if you could now turn again to
page 1 of the document, and I want to read out three lines at
the very end of the portion under "Introduction'”, and I read
it out as follows [in French]: "Determined by their ideal, the
UPC/RP decided to Fight this evil through arms. It was that
that justified their taking of the town of Bunia by their
army, Forces Patriotiques pour la Liberation du Congo, the
FPLC in acronym."

[9:56 a.m.]

And could the interpreters please indicate the date?

ENGLISH INTERPRETER: 9 August 2002.

MR WITHOPF: And the reason why | asked the interpreters to
also indicate the date is the following: Mr Thomas Lubanga

Dyilo, in this declaration, states that the FPLC has taken

Page 10



09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

09:

57:05

57:15

57:20

57:20

57:26

57:30

57:35

57:42

57:48

57:50

57:50

57:55

58:04

58:17

58:20

58:24

58:28

58:40

58:43

58:52

58:57

59:05

59:11

59:15

59:22

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 11/127 SZ PT

Bunia on 9 August 2002. Mr President, this obviously
presupposes that the FPLC, as the army of the UCP, was created
prior to 9 August 2002.

[9:57 a.m.]

Mr President, your Honours, mindful of the time, I"m now going
to move on to materials that show that Thomas Lubanga Dyilo
was the Commander, of the FPLC, in-Chief. He was the
Commander-in-Chief of the FPLC and he was a de iure and he was
a de facto. The Prosecution will show the following documents
in support of this statement.

[9:57 a.m.]

First, document <#DRC-0TP-0029-0274#>, which the court officer
please displays and assigns an evidence number, please, to it.
ME FLAMME (interpretation): Could you be slower, as 1 asked
yesterday, in mentioning the numbers.

MR WITHOPF: 1"m happy to do so. [1"m happy to repeat the
number -- <#DRC-0TP-0029-0274#>.

COURT OFFICER (interpretation): The document reference will
be <#EVD-O0TP-00047#>.

MR WITHOPF: Mr President, your Honours, this is an order of
Thomas Lubanga Dyilo of 21 October 2002, as one can see from
the date at the very top of the document, and Thomas Lubanga
Dyilo has signed the document, as one can see from the very
bottom of the document, and he has signed it as the President

of the UPC/RP. What is important, Mr President, your
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Honours -- and 1 ask the court officer to please go back to
the top of the document -- that this is an order addressed to
le Commandant Chef d"Etat-Major General des Force Patriotique
pour la Liberation du Congo -- the Commander-in-Chief of Staff
of the Force Patriotique pour la Liberation du Congo™.

[10:00 a.m.]

And we know that the Commander -- that the Chief-of-Staff was
Floribert Kisembo. So Thomas Lubanga Dyilo orders the
Chief-of-Staff of the FPLC to take certain measures, and I™m
sure we will come back to this document later on in the course
of this confirmation hearing.

[10:00 a.m.]

And if I can please ask the court officer to show the
paragraph in the middle of this document, and | read out the
Ffirst line of paragraph 2 very briefly [in French]: "As
regards our armed wing in acronym FPLC".

[10:00 a.m.]

I move on, Mr President, your Honours, to the second document,
and this is the document 1 have indicated at the beginning of
the Court session, that it stems from the search

in April 2005. The document®s ERN is <#DRC-OTP-0091-0778#>.
Can the court officer please display that document and assign
an evidence number to it.

COURT OFFICER (interpretation): The document number shall be

<#EVD-O0TP-00048#>.
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MR WITHOPF: As one can see from the very bottom on the left
side -- sorry, from the very top -- it"s my fault -- from the
very top on the left side, it is a document of the Force
Patriotique pour la Liberation du Congo, and as one can see
from the right-hand side, it"s a document dated 25 October --

sorry, of November 2002.

[10:02 a.m.]
It may be —- 1"m just being advised that the date is actually
21 November 2002. It"s hard to read. In any event, it"s

in November 2002. And this document is addressed, and 1 quote
[in French]: "To His Excellency, the President of the UPC/RP
and Commander-in-Chief of the FPLC".

[10:03 a.m.]

And we know who the President of the UPC has been, and we also
do know who the Commander-in-Chief of the FPLC has been; it
has been, at the time, Mr Thomas Lubanga Dyilo.

[10:03 a.m.]

Can the court officer please turn to page 2 of the very same
document. It shows, and it shows in very detail, that

Thomas Lubanga Dyilo was seen by his subordinates as the
Commander-in-Chief who deals with everything, including minor
issues, and | believe, Mr President, your Honours, the
materials that have been requested and that are detailed at
page 2 of the document are very self-explanatory.

[10:04 a.m.]
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IT the court officer could again turn to page 1 and to the
very bottom of the document, and the very bottom of the
document will reveal that the request to Thomas Lubanga Dyilo,
as the President of the UPC and the Commander-in-Chief of the
FPLC was sent by Mr Kisembo Bahemuka, Commandant, and

Mr Kisembo Bahemuka was le Chef d"Etat-Major General of the
FPLC, as can be seen from the second line above his signature.
[10:04 a.m.]

We move on, Mr President, your Honours, to document
<#DRC-0TP-0109-0122#>. This is a document, as can be seen
from the very top at page 1, which is dated December 2002, and
as one can also see, that it is a document also from the very
top on the left side, that it is again a document of the Force
Patriotique pour la Liberation du Congo, and one can also see
on the right-hand side that it is addressed to the President
of the UPC in Bunia.

[10:05 a.m.]

And the document -- the FPLC Commander, whose name is
displayed at the bottom of the document, is requesting

Thomas Lubanga®s support and Thomas Lubanga®s orders in
respect to the establishment of a training centre.

I refer to the very details of the document and I, in
particular, refer to paragraph 5, which is close to the very
bottom where it says, and 1 quote [in French]: "1 would be

grateful to receive your orders."

Page 14



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

06:47

06:51

06:55

07:01

07:04

07:08

07:14

07:21

07:25

07:36

07:44

07:51

07:57

08:05

08:14

08:20

08:24

08:29

08:41

08:45

08:57

09:00

09:06

09:10

09:10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 15/127 SZ PT

Thank you very much. Obviously, a clear sign, Mr President,
your Honours, that Thomas Lubanga was seen, and he was indeed
accepted as the FPLC Commander-in-Chief by his subordinate
officers.

Moving on to document <#DRC-OTP --

COURT OFFICER (interpretation): The reference for the
preceding document is <#EVD-0TP-00049#>.

MR WITHOPF: Thank you very much. 1 move on to the next
document, <#DRC-OTP-0029-0275#>, and the court officer will
please display that document.

The document shows an order of Thomas Lubanga Dyilo dated

27 January 2003, as one can see from the very top. The order
is to Floribert Kisembo, the Chief-of-Staff of the FPLC, as
one can see in the first two lines of the order, and it"s
signed by Thomas Lubanga Dyilo, at the very bottom, and if the
court officer could please show the entire very bottom of the
document. Thank you very much. [It"s signed by

Thomas Lubanga Dyilo as both le President de 1"UPC/RP, then
comes his signature, then comes his name, Thomas Lubanga, and
then comes "Commandant-en-Chef des FPLC™.

Thomas Lubanga Dyilo signs documents with the letterhead of
the UPC and he signs documents as both the President of the
UPC and the Commander-in-Chief of the FPLC, and he does so

in January 2003.

[10:09 a.m.]
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And I draw the attention of your Honours, Mr President, your
Honours, to the very last line preceding the signature where
it says, "Il y a ordre”™ -- "This is an order.” It is an order
of the Commander-in-Chief of the FPLC,

Mr Thomas Lubanga Dyilo.

COURT OFFICER (interpretation): The document number is,
#EVD-O0TP-00050#>.

MR WITHOPF: That you very much. We move on, again mindful of
the time, to document <#DRC-O0TP-0151-0299#>. Can the court
officer please display the document and assign it an evidence
number, please.

COURT OFFICER (interpretation): The document number is,
#EVD-0TP-00051#>.

MR WITHOPF: And if you could please show the very bottom of
the document. It shows the signature of Thomas Lubanga, and
it also shows that the document is dated 1 June 2003. |In this
case, Thomas Lubanga Dyilo is signing as the President of the
UPC. The order, obviously, as one can easily realise from its
content, concerns the FPLC and the order is addressed to the
Chief-of-Staff of the FPLC.

En passant -- en passant, Mr President, your Honours, 1 also
wish to draw the attention of your Honours to the very, very
bottom of the document, where one can see a number of -- or
series of telephone numbers, fax numbers, e-mail addresses,

and it"s very obvious, Mr President, your Honours, that
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Thomas Lubanga Dyilo was in the best position to communicate
by all means -- by all technical means available at the time
with the outside world from his headquarters in Bunia.

[10:12 a.m.]

Moving on to the next document, which is document -- which is
document <#DRC-0TP-0014-02544#>. Can the court officer please
display the document and assign an evidence number to it.
COURT OFFICER (interpretation): The document number is,
#EVD-0TP-00052#> .

MR WITHOPF: That you very much. If the document could be
displayed in its entirety.

As one can see, this is an order dated 5 June 2003, an order
of the Chief-of-Staff of the FPLC and we know that this, at
the time, has been Mr Floribert Kisembo, General Major
Floribert Kisembo. And 1 draw your attention, Mr President,
your Honours, to lines 2 and 3 of paragraph 1 of the document
and I read it out as follows [in French -- not

interpreted]: -- and then the decree is obviously detailed --
[in French -- not interpreted]. Again, very obvious

Mr Thomas Lubanga Dyilo has been both -- has simultaneously
been the President of the UPC and the Commander-in-Chief of
the FPLC.

ENGLISH INTERPRETER: Interpretation: "In line with the spirit
of the decree and the decree number of 1 June 2003 of the

President of the UPC/RP, Commander-in-Chief of the FPLC."
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MR WITHOPF: Thank you very much. We move on to the next
document, which is <#DRC-0TP-0016-0043#>. The court officer
please displays the document and assigns an evidence number to
it.

COURT OFFICER (interpretation): The number is,
<#EVD-0TP-00053#>.

MR WITHOPF: As one can see from the top of the document, it"s
again a document on a letterhead -- on the letterhead of the
UPC. It"s dated 1 November 2003. And then one can see that
it is addressed "Au President de I"UPC/RP a Kinshasa',

1 November 2003.

The document, Mr President, your Honours, as can be easily
concluded from its content -- the document is a military
report, and if one could please show -- if the court officer
could please show the very bottom of the document. It"s a

military report again of the Chief-of-Staff of the FPLC,

General Major Floribert Kisembo. Floribert Kisembo, who

adds -- and | quote the document at the very end of the
content -- quote "Toujours a vos orders™ -- "Still at your
command.""

Floribert Kisembo was always obviously following the orders of
his Commander-in-Chief, Mr Thomas Lubanga Dyilo, reports to
his Commander-in-Chief about the necessary reorganisation of
the FPLC. Thomas Lubanga Dyilo -- and if the court officer

could please show the first half of the document -- is
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addressed, and I quote, [in French]: "Distinguished
authority." The same phrase is repeated at the very bottom of
the document where it says [in French]: "Your authority".
Obviously, again, indicating that Mr Thomas Lubanga Dyilo was
not only on paper de iure the Commander-in-Chief of the FPLC,
but also de facto. This is a clear indication that he was
accepted as the Commander-in-Chief of the FPLC.

[10:17 a.m.]

And there"s one other aspect, Mr President, your Honours --
one other element that is very important in relation to that
document, and as 1 said, on 1 November 2003, it is a military
report to Mr Thomas Lubanga Dyilo at the time, as we all know,
residing in Kinshasa.

[10:18 a.m.]

The military report, in the Prosecution®s submission, shows
that Mr Thomas Lubanga Dyilo, on 1 November 2003, from
Kinshasa was in a position to direct both the UPC and the
FPLC. And, again, if one could show the very bottom of the
document, en passant, because this is very obvious in many of
the Prosecution®™s documents on the Prosecution®s amended list
of evidence, again | draw the attention of your Honours to the
various figures and numbers indicating the communication
abilities of the FPLC, and obviously there were even satellite
phones available to the FPLC.

[10:18 a.m.]
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Moving on, Mr President, to the next document, which is
document <#DRC-0TP-0132-0273[sic]#> -- the court officer
please displays the document and assigns an evidence number to
it.

COURT OFFICER (interpretation): The evidence number is
<#EVD-0TP-00054#>.

MR WITHOPF: Thank you very much. Mr President, your Honours,
as one can see from the very top of the document, this is an
order dated 8 December 2003. And if the court officer please
displays the very bottom of page 2. Here we can see,

Mr President, your Honours, that the order was, and I quote
[in French]: "Done in Kinshasa, 8 December 2003". It"s an
order signed by Thomas Lubanga Dyilo, as one can see from the
document, as the President of the UPC/RP.

[10:20 a.m.]

This order suspends a number of officers within the FPLC. So
Thomas Lubanga Dyilo is dealing again in his function as
Commander-in-Chief of the FPLC, inter alia, he suspends

Mr Floribert Kisembo, his Chief-of-Staff, amongst a number of
other people, and the court officer please displays, as he
does so right now, the respective and the relevant portions on
page 2.

[10:21 a.m.]

This shows, Mr President, your Honours, that Thomas Lubanga

Dyilo was acting as the Commander-in-Chief of the FPLC, and he
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was acting and was able to act in December 2003 from Kinshasa.
The distance to Bunia didn"t play any role. Thomas Lubanga
Dyilo was able to control both the UPC and the FPLC from
Kinshasa, and he did so.

[10:22 a.m.]

And, again, if we could pay some attention to the very bottom.
PRESIDING JUDGE JORDA (interpretation): Just a second.

Judge Steiner would like to put a question to you, Mr Withopf.
JUDGE STEINER: The transcript -- the number of the document,
it"s 273 instead of 237.

MR WITHOPF: Thank you very much. 1 appreciate the
observation of your Honour, Judge Steiner. The right ERN
number of the document is, and | go back, 0132-0237. The
right number is "0237".

[10:23 a.m.]

IT one could please go back to the very bottom of page 1.

And, again, 1 draw the attention of your Honours,

Mr President, to the very significant list, | must say, of
communication abilities of means of communication

Thomas Lubanga Dyilo had at his disposal in Kinshasa on

8 December 2003 -- satellite phones, obviously two -- even
three satellite phones; a fax; a mobile phone; and two e-mail
addresses. Mr President, your Honours, Mr Thomas Lubanga
Dyilo, from Kinshasa, he was able, without any doubt, to

direct, to control and to order his subordinate commanders in
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the FPLC.

[10:24 a.m.]

Mr President, your Honours, 1 stop here, mindful of the time
in respect of showing documents. In the view of the
Prosecution these documents show -- and they show very
clearly -- Thomas Lubanga Dyilo"s position within the FPLC.
He was the Commander-in-Chief; he was seen as such by his
subordinates, and Thomas Lubanga Dyilo acted as the

Commander-in-Chief of the FPLC.

[10:24 a.m.]
Within the time that remains, 1 will make reference to a
number of witness statements and then I will play —- I will

ask the court officer to play a number of video excerpts.
First, however, 1 want to show document --

PRESIDING JUDGE JORDA (interpretation): Just a moment. |1
would like to understand your plan. You talked about the
armed wing; you talked about Thomas Lubanga as
Commander-in-Chief; and 1 understood that you were going to
talk to us about the military structure and the means and
documents; is that right, Mr Withopf? Do I understand this
clearly? Could you please tell us what you want to discuss
now, exactly, please.

MR WITHOPF: Your Honours, thank you very much. The witness
statements I"m going to address -- the excerpts of these

witness statements will exactly cover the aspects you just
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mentioned.

PRESIDING JUDGE JORDA (interpretation): Thank you. Please
proceed.

MR WITHOPF: Thank you very much, Mr President. Can the court
officer please display document <#DRC-0TP-0164-0258#>.

[10:26 a.m.]

This document, Mr President, your Honours, is a summary of the
statement of the witness <#DRC-OTP-WWWW-0021#>. And can the
court officer please assign an evidence number to the
document.

COURT OFFICER (interpretation): Thank you, Mr Withopf. The
number will be, #EVD-OTP-00055#>.

MR WITHOPF: Thank you very much. 1"m going to read out a
number of paragraphs under 11, and I"m going to read out from
the second paragraph under 11 up until the bottom of page 1,
quote [in French]: "There was a military committee which was
composed of Lubanga as supreme commander of the armed forces,
the chief-of-staff and his assistant, the brigade commanders
and the heads of specialised units such as security.” Nobody
else.

PRESIDING JUDGE JORDA (interpretation): I just want to be
clear that -- 1 would like to find out whether the interpreter
is able to follow at the same speed when Mr Withopf reads out,
because when I speak in French I think that it follows quite

quickly. Yes, Registrar?
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COURT OFFICER (interpretation): Mr President, when

Mr Withopf reads a passage, he takes a break and then the
interpreter interprets what has been said.

PRESIDING JUDGE JORDA (interpretation): Can the interpreter
not do so simultaneously?

COURT OFFICER (interpretation): They do not do so now,
because that can®"t be done.

PRESIDING JUDGE JORDA (interpretation): When 1 speak in
French 1°m like Mr Withopf. When 1 speak in French, it is
simultaneous. |1 do not ask the interpreters to do the
impossible. If it were possible, it would make our hearings
go faster. Please proceed, Mr Withopf.

MR WITHOPF: Thank you, Mr President, and 1 actually do very
much agree. Mindful of the time, it would certainly shorten
the presentation dramatically. If the interpreters could
please finish with the interpretation of the first paragraph I
have read out.

ENGLISH INTERPRETER: The interpreter will begin the
paragraph again. "There was a military committee which was
composed of Lubanga as supreme commander of the armed forces,
the Chief-of-Staff and his assistant, the brigade commanders
and the heads of specialised units such as security. No-one
else took part in the meetings of the military committee which
met most often in the evening or at night. Lubanga had

limited discussions on military actions to the military
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committee alone."

MR WITHOPF: 1 continue to quote from the document. Quote [in
French]: "The military information was a State within a
State -- military intelligence was a State within a State. It

cannot, however, be concluded from that that Lubanga did not
have authority on the soldiers. Because nothing important
took place without his authorisation. Lubanga conducted
himself as the Commander-in-Chief of the FPLC. He visited
soldiers in barracks in some villages of the lturi district,
presided over the installation of a battalion in lga-Barriere,
a brigade in Aru, the Bule base and the Mandro military camp.
At all times he was in military uniform. This happened mostly
in 2002. Sometimes he meted out punishment to his soldiers.
For example, he dismissed one of the commanders accused of
rape in FPLC in an outpost -- a distant outpost. Finally, he
led some -- he chaired some meetings of the Executive in
military uniform -- that is, in his capacity as supreme
commander."

I continue. [In French]: ™"Regarding battles: Lubanga was
active in the planning, but implementation was the duty of
Kisembo, who, as head of operations, could give the troops
orders to carry out killings. To the knowledge of the
witness, when this happened in May 2003 in Bunia, Lubanga did
not countermand Kisembo®s orders."

[10:32 a.m.]
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Now please turn to the next page, | want to read out the very
bottom -- the very top, sorry.

At the very top the witness states the following [in French]:
"During his successive detentions in Kinshasa, Lubanga had
never stopped leading the movement."

Mr President, your Honours, 1 move on to the next document,
which is the summary of the Prosecution®s witness
<#DRC-OTP-WWWW-0003#> and the document is
<#DRC-0TP-0164-0286#>, and this document has already been
assigned a Registry™s evidence number and the evidence number
of the Registry is <#EVD-0TP-0025#>.

COURT OFFICER: Sorry, 00025.

MR WITHOPF: Absolutely right. And 1 quote from that document
at page 2. At page 2, and I quote the paragraph which starts
with the words "Le temoin AO" -- "Witness AO said -- stated
that he saw in person, around the operation, to open an
airport in Mongbwalu around February 2003. So that Kisembo
visited Thomas Lubanga every day in his residence. Witness AO
adds that Kisembo®s house and that of Thomas Lubanga were just
opposite each other and that sometimes Kisembo would spend the
whole day at Thomas Lubanga®s residence. Witness AO also
states that Thomas Lubanga was in touch with Ntaganda and the
commander of his battalion. Witness AO adds that if somebody
went there in the evening, they would for sure find

Thomas Lubanga seated at a table with Kisembo, Ntaganda and
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with the commander of the VA -- of the battalion of witness
AO. Witness AO insists on the fact that commanders were
always together in the evening, including the night of the
launching of the operation to open an airport in Mongbwalu."
[10:36 a.m.]

Mr President, your Honours, 1| go to the next witness

statement -- to the next summary of a witness statement
concerned <#DRC-OTP-WWWW-0016#>. And the document concerned
is <#DRC-0TP-0164-0275#>. And 1 ask the court officer to
please display and assign an evidence number to it.

COURT OFFICER (interpretation): The document number is
<#UVD-OTP-0056#> [as interpreted].

MR WITHOPF: Thank you very much. This document confirms what
the other witnesses have said and | draw the attention of your
Honours to page 2 of the summary. |If page 2 could please be
displayed and, in particular, the portion under [in French]:
"Recruits and the officers of the FPLC."

[10:37 a.m.]

[In French]: "Structure and resources of the FPLC. From the
creation of the FPLC, Thomas Lubanga, Bosco Ntaganda and
Floribert Kisembo were among the leaders. FPLC were organised
in sectors, brigades and battalion. The military structure of
the FPLC underwent a number of changes. Their functions for
operations, information gathering, logistics and

administration were all separated within the FPLC. The
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military operations of the FPLC were planned during meetings
of -—- military planification meetings which were held two or
three times a month. The persons participating were the FPLC
commanders, including Kisembo, Ntaganda and others, and the
traders as Thomas and Manase Savo, which were the lenders.
Thomas Lubanga took part in some of the military planification
meetings, including that, at which the attack against Marabo,
Komanda and Bogoro was decided upon.™

[10:39 a.m.]

Please move to page 3, to the first half of page 3, please.
I1"m going to quote from the second paragraph from the top of
page 3, as follows [in French]: "Thomas Lubanga received
reports on the military structure, including the minutes of
the planification -- military planification meetings, which he
requested and received in his capacity of supreme commander of
the army, together with regular reports on operations, as he
was the coordinator of the FPLC"s activities. He also
received reports on offences committed against the civilian
population, but he didn"t have a follow-up on these. Lubanga
authorised the expenditure and provided for the financing of
the military operations. Thomas Lubanga Dyilo, he himself
gave orders to FPLC officers."”

[10:40 a.m.]

Mr President, your Honours, 1 move on to the next document

which is document <#DRC-0TP-0164-0246#>. This is the summary
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of the statement of the Prosecution®s witness
<#DRC-OTP-WWWW-0024#>. 1T the court officer could please
display that statement, that summary, and assign an evidence
registration number to it.

COURT OFFICER (interpretation): The number has already been
given to this document yesterday. The number is
<#UVD-OTP-0004#> [as interpreted].

MR WITHOPF: That you very much, Mr Court officer.

I quote from page 2 and 1 quote from the bottom half of page 2
of the document and if this could be please displayed.

Whilst this is being displayed, Mr President, your Honours, |1
wish to already inform you that the statements of this witness
will shed light on the structure and the communication
abilities of the FPLC as follows, and I quote [in French]:
"The witness explains that a military plan for the -- the
military, on the military side of things, the Chief of the
armed forces of the UPC was Thomas Lubanga Dyilo, and
immediately subordinate to him, the National Secretary for
Defence, a position that was occupied by Chief Kahwa."

The next paragraph -- actually, with the second next
paragraph, mindful of the time, and 1 quote as follows: "The
witness adds that Thomas Lubanga Dyilo and the UPC had set up
an armed force which was copied on the organisation of a
conventional army. He adds that there were brigade commanders

that reported directly to the general chief -- the general

Page 29



10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

10:

43:36

43:48

43:51

43:58

44:-10

44:-20

44:20

44:27

44:-30

44:-39

44:-41

44:-50

44:-59

45:07

45:20

45:28

45:34

45:40

45:44

45:44

45:51

45:54

46:04

46:11

46:19

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 30/127 SZ PT

staff, such as Kasangaki, Bagonza, Tchaligonza and

Bosco Ntaganda. The witness explains that the brigades were
organised into battalion, platoons and sections. According to
the witnhess, the functioning of the pyramids, armed forces of
the UPC, was functional. The witness explains that orders
were transmitted through the chain of command.™

[10:44 a.m.]

Could we please now turn to page 3, to the portion which is

headed -- where the header says [in French -- not
interpreted]. It"s at the middle of page 3 and 1 read out
just four lines: "The witness recalls that the UPC had a

means of communication available, including portable radios of
the brand Motorola for communications with troops, satellite
telephones of the make Thuraya for external communications."
Mr President, your Honours, mindful of the time, I conclude
that these documents and statements, in addition, show the
immense overlap between the UPC and the FPLC. Indeed, the UPC
and the FPLC were the same and the FPLC was nothing else but
the military wing of the UPC.

[10:45 a.m.]

And the Prosecution has shown, Mr President, your Honours,
that the FPLC was an organised army and, indeed, the UPC and
the FPLC -- they were proud of the army. This will be shown
by two documents, the first one being document

<#DRC-0TP-0037-0271#> and the court officer please displays
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the document and assigns an evidence number.

COURT OFFICER (interpretation): A number has already been
given to the document. The number is <#EVD-OTP-0034#>.

MR WITHOPF: 1"m very grateful to the assistance of the court
officer, and if the document could be -- please be displayed
and could please page 3 of the document, the very bottom of
the document be displayed.

[10:47 a.m.]

The document is an aide-memoire -- thank you -- the document
is an aide-memoire of the UPC"s National Secretary for Foreign
Affairs, Professor Dr Dhetchuvi, Jean-Baptiste Dhetchuvi, who
has signed that document as can be seen from the bottom of
page 3. And I draw the particular attention of your Honours
to the following portion, which is included in page 3, and its
the fifth paragraph from the top, please. | read out that
one-liner which reads as follows [in French]: "The UPC/RP has
an organised army, well-disciplined and equipped.”

And this statement was made on 22 October 2002 by the National
Secretary for Foreign Affairs, obviously a person who knew
exactly about the situation of the army of the UPC, namely the
FPLC.

[10:48 a.m.]

En passant, can the court officer please display the very
bottom of page 1. Again, Mr President, your Honours, in very

detail showing the extensive communication abilities and the
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means available for communication to Thomas Lubanga Dyilo and

the UPC at the time, meaning in October 2002. |1 do not need
to go in further details. It has been shown in many
documents.

[10:49 a.m.]

Prior to displaying the videos, Mr President, your Honours,
the last document I"m going to address is document
<#DRC-0TP-0074-0028#>. Can the court officer please display
the document and assign an evidence number to it.

COURT OFFICER (interpretation): The document number is
<#EVD-OTP-00057#>.

MR WITHOPF: And can the court officer please display page 3,
the top half of that document. Whilst this is being done, |
inform the Pre-Trial Chamber that what I"m going to quote is
an excerpt of an interview Thomas Lubanga Dyilo has given on
28 August 2003 to the Integrated Regional Information Network,
IRIN, of the United Nations Office for the Coordination of
Humanitarian Affairs. And Thomas Lubanga Dyilo stated at
page 3, please -- the top of page 3, thank you very much --
and it"s the third and the fourth paragraph, and 1 read out
the question first [in French]: "Can you guarantee that your
forces will stay under your command following 1 September, the
date on which the multinational force, the interim emergency
multinational force, Artemis, will leave?"

[10:51 a.m.]
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[Microphones overlapping] Judge Kuenyehia and Judge Steiner,
to the answer Mr Thomas Lubanga Dyilo has given, and 1 read it
out as follows [in French]: "Our forces were always, so we
built our forces, we organised them, we command them on a
military level through our general staff that we control every
day at every moment, at every point in time and every day. So
we need not fear anything. Our forces will not act
independently, as can sometimes happen within certain groups
that don"t have any structure or noble type of organisation.”
The Prosecution submits that the statement of

Thomas Lubanga Dyilo is very self-explanatory.

[10:52 a.m.]

Mr President, your Honours, as | have informed you about at
the very beginning of the court session, the Prosecution
intends to play three video materials, and the video materials
are excerpts, and the excerpts together are about 12 minutes.
IT your Honour, Mr President, would allow me to do so prior to
the break, this would allow me to finish the presentation on
the FPLC prior to the break.

PRESIDING JUDGE JORDA (interpretation): The Chamber agrees
with your suggestion.

MR WITHOPF: Thank you very much, Mr President. The first
video is <#DRC-0TP-0103-0008#>, and can the court officer
please display excerpt number 2, the time stamp 00.56.15 to

00.57.52.
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Mr President, your Honours, this is part of a documentary of a
publicly displayed documentary broadcasted on 20 June 2005.

It has been broadcasted by Arte. The video has been disclosed
in its entirety to the Defence on 21 July 2006, and the
language spoken is English and French, and if the video could
now please be displayed and an evidence number assigned.

COURT OFFICER (interpretation): The number of the video is
<#EVD-OTP-0058#> [as interpreted].

[10:54 a.m.]

[Video played]. [Interpreted]. We can meet with the head of
the militia Thomas Lubanga. He took the control of Bunia with
the support of his Ugandan ally. He has a Diploma in
Psychology and an army of children underneath his orders and
blood on his hands.

[English]: Those peace processes that we"re dealing with, in
Africa and beyond, the heads of factions to a greater or
lesser extent are warlords and have very Mafioso-type of
tendencies. You have to deal with them. You may not want to
deal with them and they may have committed all sorts of human
rights abuses, but unfortunately you have to deal with them
because they are the ones with the power. What do these
military leaders know?

[Male]: I think if you talk about UPC, the leadership of UPC
definitely Lubanga wants to play a national role in the Congo.

Using lturi as a pretext for it, you know. So, you have very
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big ambitions. So now I think what you have to see is to see
how best we can, you know, try to see at a national level what
we can give him. Even something very small, yes. If you
consider discussing with them, you can say, "Yes, you can play
a role at a national level".

[Female] What happens to Lubanga after he gets to national
level?

[Male] He will leave everything and go.

[Female]: What happens to UPC after Lubanga goes?

[Male]: 1t will Finish."

Thank you very much, and I repeat, the last few words what
happens to UPC after Lubanga leaves? And the answer was "It
will finish”. Thomas Lubanga was the UPC, Mr President, your
Honours.

[10:56 a.m.]

Cat court officer now please display the video
<#DRC-0TP-0148-0302#>, excerpt numbers 1, 3 and 4, and can the
court officer please assign an evidence number.

COURT OFFICER (interpretation): The number of the video, as
a whole, is <#EVD-OTP-00059#>.

MR WITHOPF: Thank you very much. And if the excerpts could
please be played one after the other. Prior to playing them,
however, I will provide information to the honourable Bench.
It"s again a documentary. 1It"s called "The Killing Fields".

The source is Channel 4, a London-based broadcasting company.
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The video has been disclosed in its entirety on 21 July 2006
and the transcript has been disclosed on 1 November 2006.
PRESIDING JUDGE JORDA (interpretation): Please wait. 1
would like the Defence to be ready to see it at the same time.

Could you start from the beginning? Channel 4, the British

channel.

[10:58 a.m.]

[Video played] After meeting with Thomas Lubanga. 1 feel
somewhat nervous as to where we"re being taken. I have also

been warned not to ask any tricky questions.

In recent days Lubanga®s men had been trying to capture a big
gold-mine a few miles north of Bunia. It is greed for Congo"s
riches that drives this war. Human rights organisations want
Lubanga indicted at the International Criminal Court for
crimes against humanity. 1 decided to ask him why the people
of Bunia have been murdered with impunity. He described a
different world.

[Male]: He couldn®t accept the population being massacred by
irresponsible people. That"s why we decided on May 12 to come
back to Bunia and rescue the population from this disaster.

At present there®s no shooting; no-one"s worrying. The
population®s going back to work as normal.

[Interviewer]: |1 already knew he got a lot of arms from
Uganda and he was proud to admit it.

[Male]: We are a professional army and our commanding
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officers are trained in the top military schools in the
country®s bordering Congo, especially the ones in Uganda.
Ugandan officers have got their own interests here. Some of
them are based in Mongbawalu, that"s a big gold-mining area.
They"d really like to stay a long time and appoint people they
can manipulate.

[Interviewer]: Lubanga insisted | joined him on a tour to
meet his subjects. He took me far beyond where the UN venture
in their armoured vehicles.

[11:00 a.m.]

[Cheering and clapping]

[Interviewer]: Well, it"s a rapturous reception, but in this
part of the world you cheer every armed group that comes to
town. Lubanga formed his militia around two years ago. He
claimed to have 20,000 men.

[11:01 a.m.]

[Cheering and clapping]

[11:01 a.m.]

[Male] '"How are you, dear brothers, fathers, mothers? How
are you doing over here? Dear brothers, I"m so happy. I™m
lost for words."

[Cheering and clapping]

[Interviewer]: The crowds dutifully chanted the name of
Lubanga, the Union of Congolais Patriots. Officially the UPC

aren®t employing any child soldiers. This little fellow is 11
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or 12. Most of these young men in arms -- very young men in
arms are orphans, victims of ethnic cleansing, genocidal
warfare, whatever you want to call it in this part of the
world."

[End of video]

MR WITHOPF: Thank you, if now please if excerpt No.3 of the
same video could be displayed. It"s the same source,

Mr President, your Honours.

[11:03 a.m.]

[Video played]

[Interviewer]: |1 returned to the besieged town of Bunia.
Amid the bloodshed and anarchy I was stunned to find a crowd
demonstrating against law and order. The United Nations had
brought 300 Congolese policemen from the capital, Kinshasa.
The crowd demanded the police go home. The local warlord,
Thomas Lubanga, insisted that this was a spontaneous
demonstration by civilians, but many of the faces were by now
familiar -- they were militiamen.

[Cheering]

Soon after, Thomas Lubanga, neatly dressed in shirt and tie
was summoned to the UN. He was told he had 72 hours to get
his gunmen out of town. He said he"d think about it.

[11:05 a.m.]

[End of video]

MR WITHOPF: Thank you very much. Now, please, excerpt 4 of
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the same video, if that could be displayed.

[11:05 a.m.]

[Video played]

[Interpreter]: While the UN was trying to get weapons off the
street, 1"d had a tip-off from a contact. Lubanga had
negotiated a major weapons shipment, not from his old friends
the Ugandans, but from their rivals, the Rwandans. 1 met in
secret with the contact. He"d seen Lubanga finalise the deal
with Rwanda and he®"d watched as Rwandan soldiers loaded an
aircraft with arms.

[Interviewer]: Did you travel with the ammunitions in the air
plan?

[Male]: Yes. When they were loading up, | was already on the
plane. After they finished loading, Lubanga got in. He was
talking with Rwandan officers and next to him was a man called
Rafiki. Rafiki is the officer-in-charge of Lubanga“®s
security.

[Interviewer]: And he®"s a Rwandan -- Rafiki?

[Male]: Yes, Rafiki"s Rwandan.

[End of video]

MR WITHOPF: Thank you very much. 1 suggest to move on
quickly —-- there are about two minutes of video footage left.
Mr President, your Honours, if you would permit so, | would
like to play them. Can the court officer please play video

<#DRC-0TP-0082-0016#> and assign an evidence number to it, and
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the excerpts to be played are excerpts numbers 3 and 5,
please.

COURT OFFICER (interpretation): The reference will be
<#EVD-OTP-00060#>.

MR WITHOPF: Prior to playing the video, I want to provide
information to the Chamber. The video has been disclosed to
the Defence in its entirety on 10 August 2006 -- sorry, yes,
2006. The transcript and the translation has been made
available to the Defence on 1 November 2006. The video
contains subtitles, Mr President, your Honours, and the
subtitles have been produced by OTP"s technical staff based on
materials produced by the OTP"s language unit. And if the
videos could now be displayed.

[11:08 a.m.]

[Video played]

[11:08 a.m.]

[Interpretation]: "We know that the situation is difficult,
but we will try to help you. 1 think even that our President
is with you. This is the reason why you have uniforms and all
the necessary material."

[End of video]

MR WITHOPF: Mr President, your Honours, this was the excerpt
comprised of a few seconds. And can now, please, the next
excerpt be played.

[11:09 a.m.]
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[Video played]

[11:10 a.m.]

Interpretation: "We think that politicians and the President,
Thomas Lubanga, have -- he has a vision. He wants that the
army be an army which brings security and President Lubanga
has decided to buy military uniforms and people are astonished
when we have asked, "Where did you get this uniform from?" But
taking into account the problems -- your problems, we think
that the President is going to deal with that and also with
the situation of all the Congolese. We don"t have need of an
army which rapes women, which flees the battlefield. 1 was in
a meeting with the Chief-of-Staff -- and the Chief-of-Staff
responsible for operations, and we decided that from
Wednesday -- what day are we on today -- well, it"s Monday
today, from Wednesday, all military persons who have -- deal
with an arm, they will be shot without any other form of
trial. Any military people who rape women will be shot and
any military persons who flee the battlefield will be shot, as
well. We have need of an army which is disciplined, as the
President Thomas Lubanga is disciplined himself, and we follow
what he does and we don"t want you to be lost in a wrong
direction because even the army that we have chased away is an
indisciplined army."

MR WITHOPF: Thank you very much. Thank you very much for the

court officer. For the information of the Chamber, the person
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who was actually talking at the last video -- in the last
video was the Deputy Minister for the defence of the UPC,

Mr Yves-Zety Panga Kahwa, also known and better known as
Chief Kahwa. And since has been expelled from the UPC on

2 December 2002, this footage obviously concerns a time prior
to 2 December 2002.

[11:13 a.m.]

Mr President, your Honours, 1 see my learned friend from the
Defence on his feet.

PRESIDING JUDGE JORDA (interpretation): Yes, Mr Flamme? Did
you want to ask for a break, I think?

ME FLAMME (interpretation): No, I wasn"t going to do that,

because 1 should have started the next time with a remark that

I wanted to make -- well, I have got a question and a remark
at the same time. The question would be -- is the -- could
the Prosecutor -- perhaps he said it, perhaps I was a bit

lost, but could he give us the source of this video? The --
for example, where it comes from? Another point that I
wanted to mention as well, which was also of importance,
because he said the translation isn"t correct -- the
transcription, DVD subtitles isn"t correct.

PRESIDING JUDGE JORDA (interpretation): So the first question,
and further the remark, as well -- 1 will respond to that
remark. It is up to you, Mr Flamme, with the help of your

client to -- and possibly with a translator to make a
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demonstration that this translation is not correct. We"ve
already seen, and 1 don"t think there is any point going back
to that.

[11:14 a.m.]

With regards to the first question, Mr Withopf it"s true that
you haven"t indicated -- well, the previous video -- you said
it was Arte and then channel. But myself I haven"t seen where
this comes from.

MR WITHOPF: The private video has been taken by a witness for
the Prosecution and the code number of that witness is
<#DRC-OTP-WWWW-0002#>. And the Prosecution works on the
assumption that the Defence is very well aware who the witness
0002 is.

[11:15 a.m.]

I believe this answers the gquestion. Prior to coming to the
very end, Mr President, your Honours, if you bear with me for
one more minute --

PRESIDING JUDGE JORDA (interpretation): Just on that point,
I would just like to say, for the faithfulness of the debate
you have to be logical. You can®"t announce certain sources
and then not give others, particularly this one, where we can
see that there is a difference between a source like Arte
channel and a private source. Okay. Please pay attention to
that in the future. So, well, it"s a quarter past 11.

MR WITHOPF: Thank you, Mr President. 1 have taken careful
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note of your observation, and if you bear with me, 1 would
like to show four visual aids, and it will not take me longer
than two minutes -- visual aids put together by an analyst
working for the Office of the Prosecutor, and the visual

aids -- and I again emphasise these are visual aids only and
not evidence -- show, in detail, the structure of the FPLC
throughout the relevant period of time.

[11:16 a.m.]

Can the court officer please display as a visual aid document
<#DRC-O0TP-01 --

PRESIDING JUDGE JORDA (interpretation): You don"t want to
have a break? It"s 11.15, Mr Withopt.

MR WITHOPF: If you don"t mind, Mr President, I would like to
conclude the evidence on the FPLC and after the break | would
then start with the evidence on the policy and pattern.
Again, this takes me to —-

PRESIDING JUDGE JORDA (interpretation): Yes, you should have
concluded already a while ago. So, how much more time do you
have? If it"s 10 minutes, then the answer®"s "No". 1°m just
thinking of the interpreters here.

MR WITHOPF: Thank you, Mr President, and 1"m also thinking
about the interpreters and | appreciate the work they are
doing. It won"t take me 10 minutes; it will take me two
minutes. These are four visual aids.

PRESIDING JUDGE JORDA (interpretation): IT it"s two minutes,
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then 1"m prepared to grant it to you, but 1 think Mr Flamme
would like to take the floor.

ME FLAMME (interpretation): Half a minute is all 1 ask for.
PRESIDING JUDGE JORDA (interpretation): Half a minute. You
two minutes -- then it"s two and a half minutes. 1 now look
at the interpreters -- everybody agrees you can have two and a
half minutes.

ME FLAMME (interpretation): You said the Defence had to make
a demonstration of faults in the translation. But | suppose
that the translators, the specialists in Kingwana -- Kingwana
are available and they can help us.

PRESIDING JUDGE JORDA (interpretation): They will help you.
ME FLAMME (interpretation): Well, I expect them to make their
translation of what was said in the film, because 1 don"t have
any contact with them.

PRESIDING JUDGE JORDA (interpretation): Well, the Registrar
will organise for them to be contact between -- you said that
they would be available to you. They can only be in the
booth, but there will be contact with them. After this half
minute, can we have the two minutes from the Prosecution,
please?

MR WITHOPF: Thank you very much, Mr President. And I
appreciate the preparedness of the Chamber to allow me to
present these four visual aids. The first one being document

<#DRC-0TP-0165-0775#>, as a visual aid, please. Whilst this
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is being displayed -- this will show the military structure of
the UPC armed group prior to the FPLC formation from July 2002
to mid-September 2002. And one sees, obviously, that

Mr Thomas Lubanga Dyilo is obviously at the very top of that
military structure.

[11:19 a.m.]

IT you could move on to the next visual aid
<#DRC-0TP-0165-0776#>. Whilst this is being displayed, | can
inform you, Mr President, your Honours, that this shows the
FPLC"s structure from mid-September, October 2002, to
mid-February 2003, and of course, Mr President, your Honours,
you will see a huge difference. Mindful of the time, 1 am not
going into any further details, but what it shows is a very
detailed structure and it very much resembles the structure of
traditional armies.

[11:20 a.m.]

Moving on to the visual aid -- 1 see my colleague on his feet,
Mr President.

PRESIDING JUDGE JORDA (interpretation): Would you like a
clarification; is that the reason?

ME FLAMME (interpretation): No, 1 would like to have a nice
copy as | had yesterday.

PRESIDING JUDGE JORDA (interpretation): Yes, | was going to
ask for one myself. You®ve made some nice copies, Mr Withopf,

so please could you continue this for the Defence and for the
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Chamber. Thank you.

MR WITHOPF: 1"m very happy to do so and I can inform you that
after the break we will hand over A3 format copies of the same
visual aids.

[11:21 a.m.]

IT you can now please move on to the visual aid document
<#DRC-0TP-0165-0777#>.

[11:21 a.m.]

This document displays the military structure -- the

FPLC military structure from mid-February 2002 to early March
2003. There are a few slight changes adjusting to the
military necessities -- the FPLC was adjusting to the military
necessities. And, again, on the top, the structure didn"t
change. Thomas Lubanga Dyilo was the Commander-in-Chief, and
he was the Commander-in-Chief of a very organised army, as he,
himself, has informed the world about in his 28 August 2003
interview.

[11:21 a.m.]

And the final chart, as a visual aid document
<#DRC-0TP-0165-0778#>. This shows the FPLC structure from
early March 2003 to the end of 2003. It again shows Thomas
Lubanga Dyilo at the very top of the FPLC. There is obviously
a change in respect of the Chief of the General Staff.
Floribert Kisembo was suspended by Mr Thomas Lubanga Dyilo and

Mr Bosco Ntaganda was promoted -- otherwise, not much of a
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change compared to the time pre-dating early March 2003.
[11:22 a.m.]

Mr President, your Honours, this concludes the Prosecution®s
presentation on evidence related to the FPLC, and the
Prosecution will continue its presentation after the break
with the evidence on the pattern and policy and on

Thomas Lubanga Dyilo"s own involvement in the recruitment and
use of children. And 1 again appreciate the preparedness of
the Chamber to extend my presentation for about 20 minutes.
PRESIDING JUDGE JORDA (interpretation): So we have gone
beyond our rules. 17°d like to thank the interpreters. It"s
not 30 minutes; it"s 35 minutes that we are going to take. We
are going to start at 12 o"clock. The hearing is now
adjourned.

[11:23 a.m.]

[Short adjournment]

[12:04 p.m.]

THE USHER: All rise.

PRESIDING JUDGE JORDA (interpretation): The Court is
resumed. Please be seated. Let Mr Thomas Lubanga Dyilo be
brought into the courtroom.

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA (interpretation): Yes, Mr Withopf.
MR WITHOPF: Thank you very much, Mr President. Thank you

very much, your Honours. Prior to continuing with the
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evidence on pattern and policy 1 wish to advise you that we
have been joined by Legal Adviser Ms Florence Darques Lane,
and Associate Legal Adviser Sangkul Kim.

[12:05 p.-m.]

Prior to commencing with the presentation, as promised, I wish
to hand out in an A3 format the visual aids we have displayed
immediately prior to the break and I have here eight copies
obviously for the Chamber -- two for the Defence, and two for
the legal representatives for the victims and obviously one
copy for the Registry.

MR WITHOPF: Mr President, now that the material has been
distributed I wish continue the presentation of the
Prosecution®s evidence with the presentation on the evidence
on policy and pattern and Mr Thomas Lubanga Dyilo"s own
involvement in the recruitment of children under 15 years and
their use to participate actively in hostilities.

Mr President --

PRESIDING JUDGE JORDA (interpretation): I would like to give
the floor first to my colleague, Judge Steiner.

JUDGE STEINER: Just a comment on chart number 3 of the
visual aid given, which states "mid February 2002", and

I presume it is "February 2003" maybe.

MR WITHOPF: Your Honour, Judge Steiner, | believe you are
absolutely right, and 1 do apologise for the mistake.

PRESIDING JUDGE JORDA (interpretation): Nothing escapes our
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Single Judge -- we have heard this for months, so do be
careful please, and I would like to thank Judge Steiner on my
behalf and on behalf of Judge Kuenyehia. Please proceed. No
extensions up to beyond an hour -- an hour and a half.

MR WITHOPF: Thank you very much, Mr President, for the
clarification, that it is an hour and a half, and I will
inform you, Mr President, in an hour or in a minute as to why
we need an hour and a half.

[12:08 p.m.]

In the portion on policy and pattern of our presentation,

Mr President, your Honours, we will show that Thomas Lubanga
Dyilo was involved in the recruitment of children from the
early stages of the existence of the UPC onwards, meaning
already in the year of 2000, and also in the year of 2001. We
will show that this practice, including the direct involvement
of Thomas Lubanga Dyilo in it, continued after the creation of
the FPLC and, as we have shown, the FPLC was created in summer
2002, it continued throughout the time relevant for the
charges against Mr Thomas Lubanga Dyilo, and we will show that
this practice was based on a policy of the UPC and the FPLC to
recruit and to use children to participate actively in
hostilities.

[12:09 p.m.]

And we will also show that both the UPC and the FPLC used a

variety of means to transform this policy into practice, and
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the Prosecution will show the various facets of that practice.
[12:09 p.m.]

The Prosecution will again present one map as a visual

aid -- and Mr President, your Honours, | promise you that the
map will be in the right format, A3 -- a map showing the
distances between Bunia, Thomas Lubanga Dyilo"s headquarters,
and the various FPLC military training camps -- military
training camps for children.

[12:10 p.m.]

The Prosecution will furthermore show one video, and it will
be a longer video, and it explains, Mr President, why we need
one hour and 30 minutes for the presentation on this part. It
will be a longer video of about 38 minutes, and it will show
an inspection by the Rwampara training camp by Thomas Lubanga
Dyilo and other senior FPLC commanders. And the inspection
took place in February 2003.

[12:10 p.m.]

I draw your attention, Mr President, your Honours -- 1 draw
your attention to the fact that in particular the pattern of
the recruitment of the children and their use will also form
part of the presentation of the individual cases that will be
made later on today by my colleagues -- by my colleagues

Ms Solano and Ms Struyven, and this presentation will be done
in closed session. In this context, it will become clear that

the individual cases of the six children concerned --
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concerned do indeed -- do indeed represent the fate of
literally hundreds of children.

[12:11 p.m.]

Accordingly, we wish to have these two presentations seen to
be interlinked. They, to a very high extent, complement each
other -- and 1 add, and 1 haste to add, Mr President, your
Honours, that the two presentations will also corroborate each
other.

[12:12 p.m.]

We emphasise this point -- and | do emphasise this

point -- against the background that by applying such an
approach, Mr President, your Honours, we can avoid showing and
addressing the same materials twice, and this is done in an
effort to save the Court®s time.

[12:12 p.m.]

Prior to going into medias res within a second, Mr President,
your Honours, I wish to state that the Prosecution has
deliberately -- has very deliberately chosen to base its
presentation on this portion mainly on witness statements.
They are first-hand statements, and this approach disproves
the allegation of the Defence that the Prosecution®s case is
allegedly based on NGO reports.

[12:13 p.m.]

These are the preliminaries, Mr President, your Honours, and

now 1 go straight to the evidentiary materials.

Page 52



12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

12:

13:11

13:12

13:19

13:23

13:30

13:37

13:53

13:59

14:18

14:22

14:26

14:-30

14:36

14:36

14:41

14:46

14:51

14:54

14:57

15:05

15:11

15:17

15:27

15:33

15:42

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 53/127 SZ PT

[12:13 p.m.]

The First aspect 1™"m going to address is the fact that Thomas
Lubanga Dyilo was involved in the recruitment of children, and
that he was involved in the recruitment of children early on.
I ask, and I kindly ask the court officer to please publish
document <#DRC-0TP-0164-0243#>. This document is the summary
of the statement of witness of -- Prosecution witness
<#DRC-OTP-WWWW-0037#>. And whilst the document is being
published, 1 can inform the honourable Bench that this
statement, and the relevant portions of the statement 1™m
going to read out, will provide evidence on Thomas Lubanga
Dyilo™s early involvement in the recruitment of children.
[12:14 p.m.]

I draw the attention of your Honours to the following quote of
the summary of the transcript of the interview of the witness,
which reads as follows -- prior to reading it out, I would
appreciate if the court officer could assign an evidence
number to the summary of the statement.

COURT OFFICER (interpretation): Thank you. Document number
is <#EVD-0TP-00061#>.

MR WITHOPF: Thank you very much. I am going to read out the
two First paragraphs under 11, and 1 read them out as follows
[in French]: "Witness B was recruited by the militia for the
Ffirst time in 2000 in particular circumstances. Troops of the

APC and UPDF had surrounded a large number of young people
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from the village, including women and children. Those who
were unable to flee were gathered, and someone who introduced
himself as being Thomas Lubanga spoke to them and informed
them that they were going to go away and become soldiers.
According to the witness, the young people were not able to
flee, nor to gather their property, nor to inform their
families.”

[12:16 p.m.]

I continue as follows, the second paragraph [in French]:
"They were transported in four military trucks of the Ugandan
forces of the UPDF which could carry 90 persons. Other
civilian trucks which had been brought could take even more
people. The recruits who were gathered in a compound next to
that of Thomas Lubanga®s in Bunia, with others coming from
other villages, were not told of where the military training
would take place. The witness considers that they totalled
nearly 700 recruits and that amongst them there were minors of
12 to 15 years of age."

[12:18 p.m.]

Mr President, this witness obviously describes in great detail
the role Thomas Lubanga played early on in 2000 in the
recruitment of children, including children under the age of
15 years.

[12:18 p.m.]

And this information -- this evidence is corroborated by other
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evidence. And I ask the court officer to please publish
document <#DRC-0TP-0164-0250#>. This document is the summary
of the statement of the Prosecution®s witness
<#DRC-OTP-WWWW-0034#>. And can the court officer please
assign an evidence number to the document.

COURT OFFICER (interpretation): The document number will be
<#EVD-0TP-00062#>.

MR WITHOPF: Thank you very much. And if the court officer
could please turn to page 4 of the document, the last four
digits of the ERN being 0253, and could the court officer
please show the bottom half of page 4, starting with the
paragraph that commences with the words "En ce qui'. | quote
from the statement as follows [in French]: '"Regarding the
recruitment of child soldiers, witness AX affirms that since
Thomas Lubanga came to power there have always been children
aged less than 18 in the ranks of the FPLC."™

PRESIDING JUDGE JORDA (interpretation): Excuse me for
interrupting you, Mr Withopf. Considering what is indicated
in this document, what year would that be -- what years would
you be referring to?

MR WITHOPF: This refers to the early years. The "early
years' means the years following the creation of the UPC and,
as we know, the UPC was created on 15 September 2000. And the
witness is making reference to the whole time spent from that

point in time up until 2003.
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PRESIDING JUDGE JORDA (interpretation): Please do not lose
sight of this important matter of jurisdiction. Thank you.
MR WITHOPF: Thank you very much, Mr President. What 1 want
to show by addressing these statements is the following:
Thomas Lubanga Dyilo already in 2000 and in 2001 was involved
in the recruitment of child soldiers, and he continued to do
so after 1 July 2002, and further evidence 1 will present in
the course of this presentation will exactly prove that fact.
[12:21 p.m.]

Against this background, Mr President, | quote -- continue to
quote from the statement, if you permit me to do so. Thank
you. [In French]: "Their use was forbidden by military
regulations, but according to witness AX they were still there
and the officers had not been punished for having used them.
Witness AX is iIn a position to indicate at least one case in
which an FPLC officer allegedly requested that his juniors
draw up a list of numbers of children who were present under
his direct authority.”

[12:22 p.m.]

In responding to your enquiry, Mr President, your Honours,
reference is made to the FPLC, and the FPLC was created, as we
do know, in summer of 2002, obviously falling within the
temporal jurisdiction of the Court.

[12:23 p.m.]

Against this background, Mr President, your Honours,
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I continue to quote the next paragraph [in French]:
"According to witness AX, even if there were people in charge
of recruitment -- the recruitment of these children, this was
done en masse. The witness also considers that the FPLC did
not ask parents to give them their children.” And 1 continue
with the next paragraph, and we limit the quote to the first
sentence as follows, quote [in French]: '"Once they were in
the army, the only way to leave was through demobilisation in
case of illness or disability."”

[12:24 p.m.]

Mr President, your Honours, the same witness details evidence
on the situation in the FPLC training camps as follows, and

I am going to quote the last paragraph at the same page -- in
the very bottom of the same page, could please be shown?
Thank you very much, and 1 quote as follows [in French]:
"According to witness AX, the FPLC had organised several
training -- several military camps for training in the various
localities in the region, such as Mandro, Bule, Rwampara,
Kilo, and Mont Awa where the most experienced officers
provided military training to the new recruits.”

[12:25 p.m.]

And, Mr President, your Honours, you are certainly very well
aware with the location of a number of these training camps
being mentioned in the summary of the witness, and 1 in

particular refer to Mandro, Bule and Rwampara. These training
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camps are known to your Honours, because they are referred to

in the document containing the charges.

[12:25 p.m.]
With your permission, Mr President, | am now going to show
evidence that proves that this practice -- that this practice

implemented early on by Thomas Lubanga Dyilo continued after
the creation of the FPLC.

[12:26 p.m.]

In document <#DRC-0TP-0160-0479#>, and 1| ask kindly the court
officer to publish the document which is the statement of the
Prosecution witness <#DRC-OTP-WWWW-0020#>, and once the court
officer has turned to page 6 of that statement, and in
particular to paragraph 21 of the statement, | draw the
attention of your Honours the Pre-Trial Chamber to the
following portion, and | read it out as follows, quote [in
French]: "In my view, a large number of children served as
soldiers in the UPC militia. They were called "kadogo®, which
in a Swahili dialect means something small. In my view, a
child is anyone who is less than 18 years old. The armed
children whom 1 saw in Bunia, from what 1 saw, were aged 8 for
the youngest."

[12:28 p.m.]

And the witness provides additional information, and 1 make
reference to paragraph 24 at the same page, and | refer to the

very bottom of the page, and I read out from the seventh line
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from the bottom as follows, quote [in French]: '"The national
secretaries mentioned above answered that there was nothing
that could be done about the situation because the UPC needed
soldiers. In summary, the national secretaries did not
challenge the presence of women or children in the armed ranks
of the UPC. At the same time they clearly indicated that the
situation would not change at all."

[12:29 p.m.]

Mr President, your Honours, these statements, in the
Prosecution®s submission, clearly show that the recruitment
and the use of young children by the FPLC was seen as a
normality -- as a normality, as a military necessity, but it
also shows Mr President, your Honours, that nobody really
cared -- nobody, including Mr Thomas Lubanga Dyilo.

[12:30 p.-m.]

I am now turning, with your permission, Mr President, to the
next summary of a witness.

COURT OFFICER (interpretation): Excuse me, Mr Withopf, the
number of this document is <#EVD-OTP-00063#> -- the one we
have just seen.

MR WITHOPF: 1 turn to the next document, which is
<#DRC-0TP-0164-0262#>, and to my knowledge this document has
already been assigned a Registry®s evidence number, namely,
<#EVD-OTP-0031#>.

[12:31 p.m.]
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This document -- and if the court officer could please publish
the document -- is the summary of the statement of the
Prosecution witness <#DRC-OTP-WWWW-0030#>. And at page 2, and
if the court officer could please display page 2 and the very
bottom of page 2, please, the witness will provide further
information on the kadogos. And we meanwhile know what the
word "kadogo' means; namely "small'; namely "young children".
I read out the very last two paragraphs at page 2 as follows
[in French]: "The presence of child soldiers: The witness
confirms that within the headquarters of the UPC he saw
kadogos which were armed, and they were there on duty. The
witness adds that "kadogo™ means children in a military
uniform aged between 10 and 15 years. He adds that those he
saw at the headquarter seemed to him to be aged between 14 and
15 years."

[12:33 p.m.]

And in addressing your enquiry earlier on, this refers to a
time period after 1 July 2002. And the witness continues as
follows, the next paragraph, | quote [in French]: "The
witness also states that he saw some kadogos, however less of
them, in the FPLC ranks in Bunia. He adds that he saw a lot
outside of Bunia, too. The witness -- the witness states that
he saw kadogos at Bosco Ntaganda®s residence in Centrale when
the UPC was in power in 2003, and in his residence in Largu in

2004."
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[12:34 p.m.]

This confirms, Mr President, your Honours, that during the
relevant timeframe the witness has seen -- and he used the
word "'seen'" -- children obviously under the age of 15 years at
the UPC headquarters in Bunia, the UPC headquarters of Thomas
Lubanga Dyilo in Bunia.

[12:35 p.m.]

I move on to the next document, which is the summary of the
statement of witness <#DRC-OTP-WWWW-0024#>, and the summary is
provided in document <#DRC-0TP-0164-0272#>. If the court
officer could please publish the document and assign an
evidence registration number to it.

COURT OFFICER (interpretation): The number is
<#EVD-OTP-00064#>.

MR WITHOPF: I will quote the portion under paragraph 11, and
despite the fact that this portion is comparatively short,

Mr President, your Honours, it provides an overview, and in
view of the Prosecution it provides a very accurate overview,
about various aspects of the recruitment of child soldiers by
the FPLC.

[12:36 p.m.]

I start with the first quote [in French]: "Witness AH is of
Lendu ethnic origin. He has information about the new
campaigns conducted by the armed wing of the UPC in 2001 and

2002 to recruit former child soldiers demobilised in 2001 by
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various NGOs." The witness, Mr President, your Honours,
details to what these campaigns led to, and | read out lines 4
and 5 from the bottom of paragraph 2 as follows [in French]:
"The childs -- the children that the witness saw in Bunia
apparently were aged between 7 and 18 years, wore military
uniforms, had rifles."

[12:38 p.m.]

The same witness addresses the financing of training of the
children, and 1 quote from the summary of the statement, the
last four lines in the same paragraph as follows [in French]:
"And the population was subjected to taxes of 100 Congolese
francs per family to finance their training.”

[12:39 p.m.]

And, finally, Mr President, your Honours, the witness -- the
witness details Thomas Lubanga Dyilo®s position on the
recruitment and the use of children as follows. And 1 quote
from the summary. This would be lines 3 to 6 as follows [in
French]: ™"The witness believes that Thomas Lubanga never
wanted to demobilise the child soldiers, even if he made
public statements on this subject in reaction to the reports
of an international NGO on the recruitment of child soldiers.”
[12:40 p.m.]

This is what the Prosecution has stated earlier on in these
proceedings, that the so-called demobilisation efforts by

Thomas Lubanga were made to please the public and were made to
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mislead the public.

[12:40 p.m.]

Mr President, your Honours, 1 believe the Prosecution has
shown sufficient evidence that there was a sad -- a reality,
and a sad reality, of recruitment of children under the age of
15 years by the UPC and the FPLC, and this sad reality was
based upon a policy of the UPC, as implemented by the FPLC,
and witness statements I"m going to refer to now provide very
clear respective evidence, Mr President, your Honours, as
follows.

Can the court officer please, as the first document in this
context, publish document <#DRC-0TP-0164-0258#>. This is the
summary of the statement of the Prosecution®s witnhess
<#DRC-OTP-WWWW-0021#>. And if the court officer could please
assign an evidence -- a Registry evidence number to it.

COURT OFFICER (interpretation): Excuse me, Mr Withopf, are
we talking about the document with ERN <#DRC-OTP-0164-0250#>?
MR WITHOPF: We"re talking about the document,
<#DRC-0TP-0164-0258#>, please.

COURT OFFICER (interpretation): A number has already been
given to this piece of material, this document
<#EVD-O0TP-00055#>.

MR WITHOPF: Thank you very much for the advice, and if the
court officer could please display the document, and if the

court officer could please display page 2 of the document.
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This witness, Mr President, your Honours -- this Prosecution
witness talks Ffirst about the general phenomenon of child
soldier recruitment in the Hema community and he does so as
follows, and 1 quote the fifth paragraph from the top at

page 2 [in French]: ™"The recruitment of child soldiers was
not a new phenomenon in the Hema community. On the contrary
to what happened in past times, the age of these young people
had never gone below 15 years, and the phenomenon didn"t reach
the proportions that it did reach in 2002 and 2003."

[12:44 p.m.]

The witness then, Mr President, your Honours -- the witness
then continues to provide details on the recruitment campaigns
of the FPLC, and these details, Mr President, your Honours, in
our view are very revealing. And in this context I am going
to quote from the second paragraph from the bottom at page 2
as follows [in French]: "As of August 2002" -- obviously
within the time frame relevant to the charges -- "From August
2002 on the FPLC staff launched a large-scale recruitment
campaign by sending emissaries in all the zones controlled by
the UPC. Their mandate was to convince young men, very Ffit
physically, to join the ranks of the FPLC. The young people
responded on a large scale to the call, some of them believing
that this would bring them a better future, and others,
because they had heard say that the Chief of Staff Kisembo had

managed to carry out combat in the Central African Republic
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successfully and others had become orphans following the
fighting and attacks of enemy forces decided to join
voluntarily the ranks of the FPLC."

[12:46 p.m.]

Mr President, your Honours, the same witness continues to
provide an explanation as to why the UPC recruited children
and, in our view, Mr President, your Honours, this explanation
shows -- and it shows it in all clarity -- shows the reality
and shows the reality as brutal as it was -- the reality of
the use and the abuse of child soldiers. And 1 quote from the
third paragraph from the bottom at page 2 as follows [in
French]: ™"The UPC recruited young people, because the
children, especially the very young ones among them, were
easier to train and to train military, they were more
receptive and quick in learning how to use arms, more
submitted to the hierarchy, and obeyed more to the orders
given whilst able to depend on or use a group of soldiers that
were efficient and reliable. This was an added value for the
whole of the army if these would follow the orders given."
[12:48 p.m.]

Mr President, your Honours, the same witness provides further
details on child soldiers, and I quote as follows from
paragraphs 111 and 1V from the top of page 2 [in French]:
"[overlapping microphones]...the child soldiers, witness AA

took stock of the fact that there was a great number of them
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among the FPLC ranks. These children were very young, 11
years and more, and preferably members of the Hema ethnic
group.™

[12:49 p.m.]

Mr President, your Honours, it continues as follows, and

I read out the next paragraph [in French]: ™"In town they
would walk around always armed and in the military uniform.

At the checkpoints at the entry at Bunia they checked the
coming and going of people, and asked for tolls to be paid for
passing by. There were also some of them among the escorts of
some national secretaries. These children responsible for the
close security of UPC officials all wore military uniform,
arms called SMGs -- submachine-guns -- that they had
difficulty using because of their small size."

[12:50 p.m.]

Your Honours, | turn on to page 3 of the same summary where
the witness provides information on the financing of child
soldiers by the UPC/FPLC as follows, and | quote the second
paragraph from the top of the statement as follows

[in French]: "To keep this army, the UPC/FPLC later on forced
the civilian population, all ethnic groups included, that
lived in their areas that he submitted to his compulsory taxes
in kind and in money. At the beginning the taxes were due
every day, but following protests among the population they

started to be requested on a weekly basis instead. This
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continued until 2004, even if in a lesser form."

And, finally, Mr President, your Honours, 1 quote the last
portion from that statement, and this portion will confirm
what other witnesses have stated in relation to Mr Thomas
Lubanga Dyilo"s so-called demobilisation efforts, in

stating -- and | believe in stating in straight terms -- the
following, as one can see, in the third paragraph from the top
at page 3, and I quote as follows [in French]: "Thomas
Lubanga never really wanted the demobilisation projects of
child soldiers to succeed.”

[12:52 p.m.]

Your Honours, Mr President, | move on to the next statement.
This is the statement -- the summary of the statement of the
Prosecution”s witness <#DRC-OTP-WWWW-0041#> and the ERN of the
statement is <#DRC-0TP-0164-0273#>.

COURT OFFICER (interpretation): The number will be
<#EVD-0TP-00065#>.

MR WITHOPF: Thank you very much. The statement of that
witness, Mr President, reveals the following -- reveals the
following details in respect of the recruitment activities of
the UPC and the FPLC, and I quote from page 1 of the

statement -- page 1 at the very bottom, if the statement could
please be displayed.

PRESIDING JUDGE JORDA (interpretation): Registrar, please.

MR WITHOPF: [In French]: "According to the witness AQ a
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number of children were -- or voluntarily joined the UPC army
after the -- following the propaganda organised in the Hema
community, in particular within the churches, including the
Catholic church. A number of children were also recruited
following the obligation placed upon each Hema family to
donate one or several children to defend the community. This
is a widespread practice in the Hema community, and which the

UPC took up again and used by sending military officers to a

door-to-door -- on a door-to-door campaign.”
[12:55 p.m.]
The next page reads as follows [in French]: "In case they

refused, the families could be subjected to sanctions which
could include imprisonment.”

[12:56 p.m.]

And these recruitment campaigns Mr President, your Honours,
they were successful, and obviously 1 put the

word "successful™ in quotation marks. And the witness
provides evidence on the success of the recruitment campaigns
and I refer to paragraph 1V and V at page 1 of the statement,
and I read it out as follows [in French]: "The witness AQ
stated that there were children within the armed arm of the
UPC, the FPLC, including a dozen young people aged between 14
and 17 years whom he knew in September 2002, including a minor
of 14 years in December 2002."

[12:57 p.m.]
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The witness also talks about Thomas Lubanga in this context,
and I refer to paragraph V as follows, and | read it out

[in French]: "Witness AQ has no doubts about the fact that
Thomas Lubanga knew that they were minors within the troops,
because child soldiers were present during the popular
meetings which were chaired by Thomas Lubanga in the stadium
of the city, or on the tribune of the city. Some of these
minors were aged 9."

[12:58 p.m.]

Mr President, your Honours, mindful of the time, this is the
point of my presentation where I want to present a visual aid.
The visual aid, as announced, is a map -- a map showing the
distances between Bunia, obviously Thomas Lubanga Dyilo"s
headquarters, the headquarters of the FPLC, and the FPLC
training camps. The court officer please displays document
<#DRC-0TP-06 -- sorry, 0165-0774#> and please displays the
document as a visual aids.

Mr President, your Honours, as indicated earlier on, we have
paper copies in addition, and we have the paper copies in a
suitable size, namely, A3, and we have eight paper copies for
the benefit of the participants to the proceedings.

[12:59 p.m.]

And, Mr President, your Honours, the map shows Bunia,
obviously the blue dot on the map; and the green dots show the

UPC and FPLC training camps; and, in addition, the red dots

Page 69



13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

00:37

00:41

00:42

00:45

00:49

00:57

01:06

01:11

01:16

01:22

01:26

01:31

01:36

01:42

01:47

01:51

01:51

01:54

02:00

02:04

02:08

02:14

02:22

02:44

02:49

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 70/127 SZ PT

show the site of hostilities.

[1:00 p.m.]

What 1 want to draw your attention to at this juncture

Mr President, your Honours, is the fact that most of the
training camps are very close to Bunia, and obviously
including all the notorious training camps -- we have Centrale
12 kilometres north of Bunia; Rwampara 13 kilometres
south-west of Bunia; we have the very notorious training camp
of Mandro 15 kilometres east of Bunia; and then we have Bogoro
26 kilometres south-east of Bunia -- all of them, including
the most notorious ones, very close to Bunia, the FPLC"s
headquarters -- Thomas Lubanga Dyilo"s headquarters. And then
we have three further training camps, which are of a different
distance, including 50 kilometres, 55 kilometres and

110 kilometres away from Bunia.

[1:01 p.m.]

The point we wish to make, however, Mr President, your
Honours, that the notorious training camps -- notorious for
the training of children, and the biggest training camps, and
in particular Mandro, were very close to Bunia and were very
close to Thomas Lubanga, and the same, Mr President, your
Honours, applies to the training camp of Rwampara.

[1:02 p.m.]

And prior to asking the court officer to play the video I"ve

indicated earlier on, can the court officer please publish
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document <#DRC-0TP-0164-0291#>. This document is the summary
of the statement of the Prosecution®s witness
<#DRC-OTP-WWWW-0038#>. And if the court officer could please
assign an evidence number to that document.

COURT OFFICER (interpretation): The reference will be
<#EVD-0TP-00066#>.

MR WITHOPF: Thank you very much. Mr President, your
Honours, mindful of the time, 1 will limit the quotes I™m
going to make to a single one, and this quote one finds at the
page with the last four digits of the ERN being 0295. If the
court officer please displays the page with the ERN last four
digits 0295. Thank you very much.

[1:04 p.m.]

And I"m going to read out the second paragraph as

follows -- the second paragraph from the top. Thank you.

[In French]: "Thomas Lubanga, Bosco Ntaganda, Kisembo and
Chief Kahwa visited Mandro camp when BB -- when witness BB was
following his formation of --for training of four weeks.
Thomas Lubanga didn"t give orders to witness BB when he was at
the Mandro training camp. On the other hand, Thomas Lubanga
addressed the recruits with the view of building up their
morale, and to encourage them, saying to them that they
shouldn®t know fear, and they should observe all the orders
coming from a superior commander. Witness BB declares that

children of under 15 years of age were at Mandro when Thomas
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Lubanga went there, but that he accorded little importance to
the issue of children present in the camp. He preferred
encouraging the morale of the recruits. During Thomas
Lubanga®s visit to Mandro there was a large procession
composed of 2,500 people among whom children were mixed with
older aged recruits. According to witness BB, Thomas Lubanga
could see the children, but he didn"t think that Thomas
Lubanga showed a great interest for them."

[1:07 p.m.]

Mr President, your Honours, this statement -- this portion of
the statement is a sort of introduction to the video footage
the Prosecution wishes to show to the benefit of the
honourable Chamber. As 1 indicated earlier on, it"s a
comparatively long video. It will be 38 minutes, and the
video will show, Mr President, your Honours -- will show
Thomas Lubanga Dyilo -- Mr Thomas Lubanga Dyilo visiting -- or
better inspecting the Rwampara training camp on 12 February
2003.

[1:08 p.m.]

Prior to asking the court officer to please show the video,

I provide information on the video. The video is a

private -- stems from a private source; it is not a
documentary. The video was disclosed already on 9 June 2006
to the Defence, and also already on 9 June 2006 both a

transcript of the video was disclosed to the Defence and a
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translation -- a full translation of the video was disclosed
to the Defence, and 1 repeat, the disclosure -- the entire
disclosure took place already on 9 June 2006.

[1:09 p-m.]

I also wish to add that the video is subtitled. In this case
Mr President, your Honours, the subtitles stem from an outside
company, and the outside -- the external company used
materials as provided by the OTP"s language unit. To your
further information Mr President, your Honours, I wish to add
that the Defence, at their request, has been provided with
information on the video 1"m going to play, and 1 also wish to
add that the Chamber already has been provided with extensive
information in respect of the video, and 1 refer to the

27 January 2006 Ffiling of the Prosecution, paragraphs 10(i) to
(vi). Mr President, your Honours, the Prosecution would now

kindly ask the court officer to play that video.

[1.10 p.m.]
PRESIDING JUDGE JORDA (interpretation): I just think before
going on to that, because it"s 38 minutes, Mr Withopf, I would

like, for reasons that everybody will understand, that you
split it two, that is to say, that we"ll spend 20 minutes on
it now. We"ll then have an interruption at 1330 and we"ll
take it up again at 1445, but you should Ffinish all your
presentation this evening. 1 think that we"ve worked well,

all of us, but we also have to take reasonable breaks. So 20,
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21 minutes, it"s up to you to choose how long you take,
because we at 1445 we"re going to take it up again at a moment
that everybody can understand.

[1:11 p.-m.]

MR WITHOPF: Thank you, Mr President. And I am very
appreciative to the approach taken by your Honour,

Mr President, and the Prosecution, 1 can assure you, will be
able to conclude its presentation today, and I work on the
basis that the Chamber, as yesterday, will allow the
Prosecution to present its evidence past 4 p.m., and at this
stage 1 would believe that we would be in a position to, by

6 p.m. at the latest, conclude our presentation. If this
meets the Chamber, | would like to play the video, but | see
my colleague from the Defence on his feet.

[1:12 p.m.]

ME FLAMME (interpretation): Mr President, just a little
technical detail. We haven®t understood the OTP number.
PRESIDING JUDGE JORDA (interpretation): OTP number?

MR WITHOPF: I"m very happy to provide you with the OTP
number, and 1 also realised that the court officer was asking
for it. It"s the video <#DRC-0TP-0120-0293#>.

COURT OFFICER (interpretation): The reference to this video
is <#EVD-OTP-00067#>.

MR WITHOPF: And, Mr President, since the video is of some

length, if you please permit me to sit whilst the video is
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being played.

PRESIDING JUDGE JORDA (interpretation): Permission which is
certainly granted to you; you may sit down.

[1:13 p.m.]

[Video played]

[Singing on video]

[1:22 p.m.]

[Interpretation]: "Soldiers, morale, morale higher -- morale
higher. Please come closer. Hello to you all. Hello.

Hello. Hello. This is the second time 1 think that 1"ve come
here to Rwampara. The first time 1 came when | have been
imprisoned because of the UPC. I don"t know what -- where

I was placed. 1 think that it was over there in the UPC. The
Ugandans arrested me and took me here to Rwampara, and today
it"s the second time that 1°ve come here. 1 think that many
have heard the name. We have listened to the radio, or we
have -- when you come -- when you come out to see -- outside
you have seen on television that it"s me Thomas Lubanga, the
president of our party, the UPC, and it"s the first time that
a good number among you have seen me. Yes? Yes. You have
seen me before. You are used to meeting with our commanders
and that helps this work of training and in building the --
and in what the army is building on every day."

[1:23 p.m.]

“"Myself, I"m with you at all times but there®s a lot of
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work -- a lot. And among my tasks | sometimes have to go
abroad, or 1 have to, without -- unceaselessly take part in
meetings and that is why it"s difficult for you to meet me
regularly. The Chief of General Staff, Commander Bosco, sees
you. Do you see him here? Yes, regularly. If not, tell me.
Does he come? Yes -- considered as an enemy, but that can"t
be the case. There®"s a need for an army and it is he who is
the leader of the army. As such we learn to see them and to
give them courage.

[1:24 p.m.]

Why give them courage? Because this work which we are doing
with you -- this work that you know of enlisting in the army,
following training, taking up arms, is work which carries with
it a lot of blessings.

[1:25 p.m.]

We come to sing here the concerns here of everyday daily
suffering, and that is what we are called upon to do, and what
we are currently doing at the moment. |Is that not the case?
Yes. 1 think that all of you have suffered somehow. Each
person among you has lost a friend, somebody from your family,
other persons, because of poor plans that our leaders of
yesterday have established against you. Is that not true?
Yes. And what is it that they have done? They tell a Lendu,
"You"re enemy."™ That"s the Hema. And then they say to a

Hema, "You"re enemy." That"s the Alur. And then they say to
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the Alur, "You"re enemy." That"s the Ngiti. And then they
say to the Ngiti, "You"re enemy." That"s the Nyali. And so
they divide us in such a way that we are -- we are brothers,
we are used to living together. People have started to kill
each other like wild animals, and those who planned that,
they"ve made a profit from it.

[1:26 p.m.]

At the time that we are currently meeting here with you, they
are occupying their territories and building on them. They
take our riches and they use them to build where they are.
[1:27 p.m.]

And what makes them happy? It"s to see the disagreement
between the Hema and the Bira, the Bira and the Alur, the Alur
and the Ngiti, and that this confusion remains.

[1:27 p.m.]

They do this, and they establish killings which go beyond the
limits. They have formed an army, the army of the APC, that
is to say the army, of the APC, that"s to say the Armee du
Peuple Congolais, otherwise said, an army that should protect
the population. However, in this army there is a given
ideology to kill inhabitants, to make the inhabitants suffer,
to sow the seeds of disaccord among the inhabitants. They are
never -- they have never been happy to see tranquility reign
in Ituri where people can walk around, they can visit people,

they can live in freedom, enjoy unity. They are not content
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with that. But due to the responsibility of this initiative
that we take, we take it with you, because at the moment 1"m
persuaded that we are in osmosis with you. Is that not the
case? Yes.

This initiative, we take it -- once you finish your training,
you will receive arms, you will go to protect the inhabitants,
you will ensure the security of the inhabitants. It is a work
of great importance before the world and before God.

[1:28 p.m.]

You should not take this work lightly. This is work which has
major significance. It"s true that there could be suffering
where you are undergoing your training, but it"s with the aim
of building on something together. Tomorrow you will have the
capacity and when an inhabitant goes to see you, you wearing
the uniform with your weapons, you will say -- he will say,

"1 can sleep well now, because I have you to help me.”" Is
that not the case? What we"ve been wanting to do since we
created the UPC party is to re-establish this unity between
the Congolese in the region of lturi first of all, because
it’s —— we have -- we are the ones who have had the first
suffering, then to re-establish unity and peace in the Congo.
[1:30 p.-m.]

Before, people said the army belongs to a particular ethnic
group. The party belongs to a particular ethnic group. We

have shown people, but those who don"t want peace to come back
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to the country, it"s their objective, it was their discourse
of every day. They forgot, however, that an intelligent
person cannot create a party on ethnic bases.

[1:30 p-m.]

It cannot either set up an army on an ethnic base. That"s
impossible. As leaders before the world we can®"t do something
unethic. And If I"m a Bira, to say I will do something for
the Bira; if 1"m a Hema 1"m going to do work for the Hema.
I"m Ngiti, I1"m going to -- when it"s best the party and the
army doesn"t exist. What we are doing -- and we"re doing it
with you -- is constructing an army that is capable of
avoiding killings for all the ethnic groups which are found
here in lturi.

[1:31 p.m.]

This army does not have a single enemy of an ethnic nature.
The enemy of our army is not Bira or Lendu; it is not of the
Hema ethnic group. Our enemy is any person who is opposed to
peace coming back to us. And is this what we understand?
Yes. Whatever is your ethnic group, if you are Hema and you
want to have a disaccord, you are an enemy of our party. IFf
you are Lendu and you want to disturb the peace which all
Congolese and lturi aspire to, then you are an enemy of the
army, you are an enemy of the party. Whatever is your ethnic
group, our enemy is the enemy of peace. Do we understand each

other? Yes. The enemy of peace here in lturi, that is our
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enemy. Whatever the person may be, whether they are tall or
short, if that person wants to destroy peace with us in lturi,
we will take up arms and we will strike them. |If it"s a Hema,
we will strike. Whatever they are, we will strike.

[1:32 p.m.]

Do we understand each other? Yes. Because we have suffered a
lot. We have suffered a lot and it"s this -- it"s the feeling
which should guide us -- it should guide every one of you.

The army has no ethnicity. |If one says -- somebody says to
you, "You go and work in such-and-such a place," you have to
go and do it. Our enemy is that who is an enemy of peace. Do
we understand each other? Yes.

[1:33 p.m.]

Don"t have ideas of an ethnic nature such as: ™I1"m from
such-and-such an ethnic group,™ or "such-and-such or other
ethnic group”, because we have come here. This is not my
ethnic group. The other says it"s not my ethnic group. Even
if the members of the -- even -- not even members of the
escort who accompany me. We should fight for the peace and
the unity of the Congolese.™

PRESIDING JUDGE JORDA (interpretation): So 1 would like us
to take this up again at 1445 with the objective that you will
finish at 6 o"clock at the latest. So then tomorrow we can
have your witness. Okay, thank you. The hearing is adjourned

and it will start again at 1445.
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[1:34 p.m.]

[Luncheon adjournment]

[2:51 p.m.]

THE USHER: All rise.

PRESIDING JUDGE JORDA (interpretation): Court is in session,
please be seated. Could the security agents please bring

Mr Lubanga Dyilo into the courtroom.

[2:51 p.m.]

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA (interpretation): Mr Withopf, I will
seize this opportunity to tell you that we cannot go beyond

6 p.m. You must Finish by 6 p.m. If you want the next two
days to examine your witness, you must Ffinish by 6 p.m. today.
[2:52 p.m.]

This afternoon and the next two days are yours to use to
organise yourself, because the Chamber would like the last day
of this week, Friday, to be entirely free for the Defence. So
we shall continue with the video right now.

[2:52 p.m.]

[Video continued]

[Interpreted]: So you have finished your training and you are
going to provide security for people and that is your duty
before God and before the people. The last thing I wish to
tell you is that 1"m encouraging you. 1 think that amongst

you there are some who will soon finish their training.
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Knowing fully well that we are experiencing many problems. As
a leader, 1 know that sometimes you lack something. Do you
lack food to eat? No.

[2:54 p.m.]

That is why we are doing everything in our power to make sure
that you do not go hungry and when there is food lacking we do
everything in our power to get it and to make sure that it
gets to you.

[2:54 p.m.]

For the good of all the people, the Congolese in lturi, for
their unity, for the unity of the Congo of tomorrow, 1 wish
you very good training so that in the coming days you can take
up your arms and so that people can say, "Now we have people
who can protect us."

The day before yesterday we were travelling and we only
returned yesterday. The army that we have is not just any
army; it is an important army. 1 think that amongst you there
are people who will soon complete their training, but it is
not limited to this place. They will continue their training.
Amongst them there will be generals -- there are generals
among you; we need colonels, we need captains. We want to
have an army that has valour and that can stand up tall in the
presence of people and the work you are doing now that is our
valour.

After your training, other people will come to contribute, to
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continue to build this army. In light of this country”s
history, you can stand up and say that you contributed in a
significant manner to building the country. So | hope you
will continue your training; 1 hope will you complete it and
after that you will have work for our interests, for the
interests of our country, our province and our movement.
[2:56 p.m.]

[Singing]

[2:57 p.-m.]

We shall overcome, because our strength comes from God. We
shall overcome, because our strength comes from God.

[2:57 p.-m.]

We shall overcome.

[2:57 p.m.]

[Singing]

[2:57 p.m.]

[Interpretation]: Now, regarding other work. When we have a
bit of time we can meet -- we shall come and visit you. We
shall come and see you. 1 am here with our Minister of
Pacification, because our army is playing a very important

role in the pacification process. Now I shall give a

minute -- just one minute to the minister, so that he can talk
with you.

[2:58 p.m.]

Minister: How do you do? | would like to greet you and 1 am
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proud, honoured, by what you have done and what you are doing.
I know that there is a lot of suffering. We are all
suffering, but we want the return of peace. We know that you
have been wounded -- the people have been wounded. That is
why, with the patriot Thomas Lubanga and all of us here, we
respect your work and we know well that, with your work, we
are going to bring back peace.

[2:59 p.m.]

I think today we have come to see you and to encourage you.
As soldiers and members of the army you must continue. All
those who have been exterminated by the enemy, the people who
are suffering, the people who have been looted, expect a lot
from you and we would like to congratulate you for the work
you are doing. 1 recognise many of you, and 1 would like to
tell you that even if there are problems, you must know that
in a revolution, there are many problems. We suffer, but we
go on. We go forward because before God and before you we
know that we are seeking the good of the people. God will
reward us and the world will approve our work.

[3:00 p-m.]

That is why 1 would like to advise you to continue your
training. In the meantime, we shall try to solve your
problems. You have told me that Commander Bosco comes to see
you regularly. When you have problems, go and see him and

through him we will know what has happened, because the
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Commander Bosco is a leader of this party.

[3:01 p.m.]

I know that there are people who have deserted because they
became discouraged and we know what to do in order to
encourage them and bring them back into the army, and that is
very important. You know very well that our enemy is whoever
fights against peace. It is anyone who fights us -- anyone
who Fights us is someone who doesn®"t want peace. That is why
we are going to take up arms and fight them.

[3:02 p.m.]

What are we going to do? We are going to take up arms and
fight them?

[New speaker]: Thank you. You know our Minister for
Pacification very well. We shall now give you time to
continue with your training and we shall also continue our
work, but you mustn®"t forget that we need to help each other.
[3:02 p.m.]

[Singing]

[3:02 p.m.]

[Interpretation]: We went to fight. We went and got Lopondo
because Lopondo killed the people, and there were 31. He
began to cut their throats. Lopondo exterminated the people.
[3:03 p.m.]

[Singing]

[3:03 p.m.]
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[Interpretation]: The refrain is being repeated. It"s about
the people who were exterminated by Lopondo.

[3:04 p.m.]

[Singing]

[3:10 p.-m.]

[End of video]

MR WITHOPF: Thank you, Mr President. Can the court officer
please remind me as to whether there has an evidence number
already assigned to the video?

COURT OFFICER (interpretation): Yes, Mr Withopf. A number
has been assigned to the video and the number is
<#EVD-O0TP-00067#>.

MR WITHOPF: Thank you very much.

[3:11 p.m.]

Mr President, your Honours, this video was the last piece of
evidence the Prosecution has shown today in respect of the
policy and pattern portions of the document containing the
charges and | stop here, and 1 stop here also mindful of the
time that has elapsed.

[3:11 p.m.]

But 1 also stop because, in the Prosecution"s view, the
evidence presented sufficiently supports the facts -- the
factual statements the Prosecution has made in the document
containing the charges in respect of the policy of the UPC and

the FPLC to recruit and to use children to participate
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actively in hostilities -- children under 15 years -- and also
in respect of the pattern that has been displayed by the FPLC
in translating the policy of the UPC into the practice of the
FPLC.

[3:12 p.m.]

Prior to concluding, however, Mr President, your Honours, I
repeat what 1 said at the beginning of this presentation: it
needs to be seen together with the presentation of my
colleagues, Ms Solano and Ms Struyven on the individual cases,
and these presentations, as you know, Mr President, your

Honours, will be delivered later on today.

[3:12 p.m.]
Many thanks. 1f your Honours and if, Mr President, you so
permit, 1 would now hand over to my colleague Ms Darques Lane

and Ms Darques Lane will present the Prosecution®s evidence on
the criminal liability of Mr Thomas Lubanga Dyilo. We would
have to make a few technical arrangements if you permit us so,
please.

[3:13 p.m.]

MRS DARQUES LANE (interpretation): Mr President, your
Honours, Mr Flamme, Mr Mulenda, Mr Walleyn, Ms Bapita, 1 am
Florence Darques Lane, a legal adviser at the OTP.

I would now like to talk about the liability of

Mr Thomas Lubanga and 1°d like to refer to paragraphs 20 to 24

of the documents containing the charges.
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According to the provisions of Article 25(3)(a) of the ICC
Statute, a person shall be criminally responsible and liable
for punishment for a crime within the jurisdiction of the
Court if that person: Commits such a crime, whether as an
individual, jointly with another or through another person,
regardless of whether that other person is criminally
responsible.

[3:14 p.m.]

In its 10 February 2006 decision on the Prosecutor®s
application for the issuance of an arrest warrant, the
Pre-Trial Chamber determined that, and I quote: ™Given the
alleged hierarchical relationship between Mr Thomas Lubanga
Dyilo and the other members of the UPC and the FPLC, the
concept of indirect perpetration which, along with that of
co-perpetration based on joint control of the crime referred
to in the Prosecution®s Application, is provided for in
Article 25(3)(a) of the Statute, could also be[sic] applicable
to Mr Thomas Lubanga Dyilo"s alleged role in the commission of
the crimes set out in the Prosecution®s application.

[3:15 p.-m.]

It is in that context that the Prosecution in its filing of
28 August 2006 requested the Pre-Trial Chamber, and I quote:
"That the legal requirements of the three modes of liability,
namely co-perpetration, perpetration by means, or a common

purpose theory are either satisfied or not satisfied, based on
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its review of the material submitted at the confirmation
hearing."

[3:15 p.-m.]

In light of the Pre-Trial Chamber®s approach adopted in its
10 February 2006 decision, the Prosecutor submits that the
modes of liability most suitable to the case at hand against
Thomas Lubanga Dyilo is either -- is co-perpetration.
However, the Prosecution holds that, as it wrote in its
application of 25 August, that indirect perpetration could
also be applicable.

[3:16 p.-m.]

And this form of liability is described in the Statute as the
commission through another person regardless of whether that
other person is criminally responsible, or not.

[3:16 p-m.]

Therefore, the Prosecution will first present

Thomas Lubanga Dyilo"s liability based on the theory of
co-perpetration based on the evidence extracted from the list
of evidence. Then, the Prosecution will give a more cursory
presentation of the facts underpinning the legal components of
a liability based on indirect perpetration.

[3:17 p-m.]

So, as | have just mentioned, I will start firstly with
Thomas Lubanga Dyilo"s responsibility or liability based on

co-perpetration and, secondly, on an indirect perpetration.
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[3:17 p-m.]

This form of liability is based on a shared intent to execute
a common goal, which encompasses a joint commission of the
crime by making coordinated contributions. This theory is
based on a functional control of the crime, of the execution
of the crime, and the Prosecution is of the view that, in the
case of crimes committed through organised structures of
power, the person who controls the organisation should be
considered as a co-perpetrator as a result of his functional
control of the crime. The Prosecutor argues that the joint
perpetrators, who are partly identified in the document
containing the charges, shared the intent of executing the
common goal taking part and furthering in it.

[3:18 p.m.]

The goal was to raise an army of which children under 15 years
of age were an integral part. To reach that aim, they
conscripted and enlisted children under the age of 15 years,
and made them participate actively in hostilities inter alia
against Lendu militias. 1 would now like to move on to the
actus reus.

The Prosecution posits that Thomas Lubanga Dyilo and the other
joint co-perpetrators contributed to the common goal,
according to their respective functions and powers within the
FPLC -- within the military structure of the FPLC and the UPC.

He as a de facto and de iure leader of the movement
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contributed to the common goal by exercising —-

PRESIDING JUDGE JORDA (interpretation): I"m sorry, 1 did
ask you to accelerate. However, in this case it might be
slightly too fast. It might be a good idea to slow down
somewhat for the interpreters. We"ve asked you to perform
acrobatics. We want you to finish at 6 o"clock, but we still
want you to leave enough time for the interpreters to work
too.

[3:19 p.-m.]

MRS DARQUES LANE (interpretation): As the de iure and

de facto chief, he contributed to the common goal by
exercising control of the organisation which implemented the
common plan.

So, the first component is based on the fact that Thomas
Lubanga Dyilo had de iure and de facto authority of the
movement.

During the period, in the document containing the charges, the
whole time Thomas Lubanga Dyilo as the President of the UPC
and Commander-in-Chief of the FPLC had at all time de facto
and de iure authority. Mr Ekkehard Withopf, the Senior Trial
Attorney and Mrs Nicole Samson, Associate Trial Attorney,
already talked about the question of control of Thomas Lubanga
over the movement for the whole of the period in question.
[3:20 p.-m.]

So, | would like the Defence and the Chamber to refer to the
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relevant part on this specific question. For this
presentation, however, 1 would like to recall a couple of key
elements of this authority.

First, the fact that he had the decision-making authority of
the movement and here 1°d like to refer to the first document
of my presentation, which is extracted from a statement of
witness <#DRC-OTP-WWWW-0026#> and the document number is
<#DRC-0TP-0164-0284#>.

[3:21 p.m.]

This document alludes to his wide-ranging power when he
mentions and 1 quote: "All the" --

PRESIDING JUDGE JORDA (interpretation): Our court officer
would like to speak.

MRS DARQUES LANE (interpretation): Yes, I°d like to let you
give the number.

COURT OFFICER: Yes, please excuse me. The document number
is <#UVD-OTP-00068#> [sic]-

MRS DARQUES LANE (interpretation): Thank you. | resume the
quote. "All important decisions, such as the arrest,
expulsion, or even possibly liberation of personalities could
only be taken by Lubanga himself.” That"s at the bottom of
the page.

In the same -- along the same lines, 1"d like to refer to the
second document of witness <#DRC-OTP-WWWW-0040#>. Document

<#DRC-0TP-0164-0301#> which also already has a number, which
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is <#EVD-OTP-0032#>.

[3:23 p.m.]

I quote -- the witness states the same thing as the previous
statement -- as the previous witness when he states that, and
I quote: 'Decisions within the UPC were taken by a restrained

group of persons surrounding Lubanga. They were not
necessarily politicians, even if most of them belonged to the
northern Hema ethnic group.” And then at the bottom of the
page, "At the end of the day it was up to the President
Lubanga to take the final decision on any issue whatsoever."
[3:23 p.m.]

This power was translated into the fact that his subordinates
of both the political and military activities reported back to
him and 1 would like to here use the witness WWWW-0040, the
third document of my presentation, <#DRC-0TP-0164-0301#>.

ME FLAMME (interpretation): Sorry, President, it"s going too
fast, 1 can"t follow. We already move onto the next document
before the document appears on the screen, and you are quoting
a second document.

PRESIDING JUDGE JORDA (interpretation): Yes. Well, 1 agree.
IT you say it"s not all right, 1 agree. 1It"s going too fast.
I gave you a timeframe. You have until Thursday evening,
which -- you have to shorten your presentation if necessarily.
1"d like to remind Mr Withopf that these relevant materials

have already been shown as -- you are quoting a number of
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documents which already were presented by your colleague, but
it"s your right to do so, if you so wish. |1 can"t tell you to
do -- what to do, but it"s up to you to manage your time and 1
said that to the Defence the other day and would like to
repeat the same thing for the Prosecution today.

[3:25 p.m.]

But it"s your right, if you want to do so. The floor is yours
again.

MRS DARQUES LANE (interpretation): I would like to continue.
This power was also translated by the fact that both political
and military subordinates reported back to him. So, | quote
from witness 30040, document <#DRC-0TP-0164-0301#> with number
0303, and the document number is <#EVD-0032#>.

This document also indicates that Thomas Lubanga was
permanently informed of the military and political activities,
and that nothing could happen without Thomas Lubanga knowing
so and giving his opinion.

[3:26 p.m.]

And I quote, "Lubanga was always informed of the military
operations."

PRESIDING JUDGE JORDA (interpretation): Please can you tell
us where it is in the statement. You have to; that"s your
obligation to tell us whereabouts it is in the statement. And
when the document does already have a number given to it by

the Registry, perhaps you could give that number, it would go
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a bit quicker. I1"m just trying to help here, because even a
statement of only two pages must be accessible. The Defence
must be able to find the quote directly, and I*m sorry to make
you lose more time here. Continue, please.

MRS DARQUES LANE (interpretation): So it"s at page 0303, and
1"m quoting. It"s the beginning of the second paragraph.
"According to witness AC, Lubanga was always informed of the
military operations in the field”. And then the Ffirst
paragraph on "‘Communications’, the middle of the paragraph,
"All the reports from the military and political branch,
written and verbal, went through the presidency in such a way
that according to witness AC nothing could ever happen without
Lubanga first giving his opinion and point of view."™ Witness

WWWW-0016, document <#DRC-0TP-0164-0275#> -- document number

0277.
[3:27 p.m.]
Second paragraph, and I quote -- this witness explained that

-- about the system of reporting within the military branch of
the movement aimed at keeping him informed of all military
operations and giving him the opportunity to direct them. 1
quote, "Thomas Lubanga received reports of the military
structure including minutes of the meetings of the military
planification which he requested and was given in his capacity
as a supreme commander of the army, and he also received the

regular reports on operations, as he was the coordinator of
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FPLC activities."

Witness WWWW-0026, <#DRC-0TP-0164-0284#>.

PRESIDING JUDGE JORDA (interpretation): Please could you
give us a number for the previous document, too?

COURT OFFICER (interpretation): These documents -- the
previous document have already had a document -- a document
number attributed to them. The previous document was given a
number 56 -- <#EVD-OTP-0056#> and the document we have in
front of us just now has number <#EVD-OTP-00068#>.

MRS DARQUES LANE (interpretation): The witness explains how
Thomas Lubanga Dyilo was permanently informed of any political
activities or military activities through the intelligence
service, which combined unofficially, both military and civil
intelligence and whose representative, the General Rafiki Saba
Musanganya [in French] reported his -- twice daily to Thomas
Lubanga. And I"d like to quote the second paragraph from the
top, in the middle of the paragraph -- "The various"™ -- the
third paragraph, 1 beg your pardon. ™"The different services
of the UPC were under the effect control of Thomas Lubanga.
As an example, the organisation of the information -- the
Intelligence Services of the UPC was conceived in such a
manner as to respond to his orders and report directly to
him."

PRESIDING JUDGE JORDA (interpretation): You should be able

to follow now, the documents.
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ME FLAMME (interpretation): I would like to ask you to go
slowly because it"s very difficult and 1 would like to be able

to follow the text.

PRESIDING JUDGE JORDA (interpretation): I can™t say you"re
right, because even me, who is not that fast, 1 have been able
to follow.

ME FLAMME (interpretation): Maybe it"s a question of
intelligence, sir, but 1 think you should take my problem into
account.

PRESIDING JUDGE JORDA (interpretation): Okay, we"l1l try and
take this into account. But I would not like to direct the
Prosecutor®s strategy. However, 1 would like to recall the
Prosecutor that a number of these statements have already been
quoted. So, perhaps you could present them in a different
way. However, it"s up to you -- it"s up to you to manage your
time, and also to take into account the Defence"s requests.
But we are wasting time here. Please continue.

MRS DARQUES LANE (interpretation): 1 continue. "His
authority was also reflected in the fact that his office and
residence were a command service, where we discussed military
and political problems with the co-authors.™

[3:32 p.m.]

According to the witness, <#DRC-OTP-WWWW-0003#>, number
<#DRC-0TP-0164-0286#>, document number 0287 -- the document

has already been given a number by the Registry,
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<#EVD-O0TP-0025#>, according to the witness Thomas Lubanga
Dyilo and other co-authors regularly met at Thomas Lubanga
Dyilo™s compound for military operations. | would like to
quote the beginning of the third paragraph.

"Witness AO states that he saw, in person -- around the
operation to open an airport in Mongbawalu around February
2003 -- he saw that Kisembo visited Mr Thomas Lubanga Dyilo
every day at his residence, and, further, the witness says
that if anybody went there in the evening they could be sure
to find Thomas Lubanga Dyilo, Kisembo, Ntganda and the
commander of the battalion of witness AO there too."

And then a statement of one of the child soldiers -- 1 would
like to give it to the Defence and for the Chamber.

[3:34 p.m.]

[Document handed to the Court]

PRESIDING JUDGE JORDA (interpretation): I don"t want to
insist, Mrs Darques, but you have to be very careful in the
use of these statements.

COURT OFFICER (interpretation): The number of the document
distributed will be <#EVD-OTP-00069%#>.

MRS DARQUES LANE (interpretation): Paragraph 56 of the
document. In this paragraph you will see that the witness
confirms that the decisions of the movement were discussed at
Thomas Lubanga Dyilo®s compound. If you may, 1 would like to

refrain from reading this part of the statement. You can read
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it yourselves.

[3:35 p.m.]

Next document, <#DRC-OTP-WWWW-0026#>. Document
<#DRC-0TP-0164-0284#> also supports the same statement -- this
assertion.

In the third paragraph, in the middle of the page, he states
that "All the ministers had to go to Thomas Lubanga®s place
before taking decisions”™. So we see that both the -- that
both the political and military branches responded to the
orders and wishes of Thomas Lubanga Dyilo and this was
recognised by actors outside the movement.

[3:36 p.-m.]

He was representing the movement and was perceived as its
head. 1 have a number of documents in support of this, but I
can refrain from showing them and just quote them for the
Defence, if you so wish. The decision is yours, President.
PRESIDING JUDGE JORDA (interpretation): Yes, you could just
quote them, perhaps.

MRS DARQUES LANE (interpretation): We have document
<#DRC-OTP-0055 --

PRESIDING JUDGE JORDA (interpretation): Please don"t go too
fast.

MRS DARQUES LANE (interpretation): --0472#>. This document
shows that even the friends of Thomas Lubanga considered him

as the unchallengeable head of the political and military
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movement.

And, as we will see tomorrow, international organisations and
NGOs also perceived Thomas Lubanga Dyilo as being the Chief of
the UPC, FPLC.

[3:37 p-m.]

He also had the power to take disciplinary measures, and this
against any of his subordinates. This power was shown in the
following cases. He also gave sanctions to Adele Lotsove, who
is a member of the Executive of the UPC. This event is quoted
in the witness"s statement <#DRC-OTP-WWWW-025#>, document
<#DRC-0TP-0104-0107#>.

[3:38 p.m.]

Document number 0115, which received a number from the
Registry <#EVD-0TP-0042#>.

[3:38 p.-m.]

When he decided to remove Floribert Kisembo from his post and
to replace him by Mr Ntganda in the FPLC, and 1°d like to
quote the text, if you may -- text <#DRC-0TP-0132-0237#>.
[3:38 p.m.]

PRESIDING JUDGE JORDA (interpretation): Registry number? Do
you have a number; Registry? Do you have a number? No, well,
that is because it was in a document that was used by

Mr Withopf for -- to other -- for other purposes previously.
MRS DARQUES LANE (interpretation): With this authority here

executed the common goal and fulfil the rules of general
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coordination to give an organisational and infrastructural and
logistic framework in support of the plan, and he coordinated
the organisational structure by appointing high-ranking
members to their post or removing them.

[3:39 p.m.]

And 1 would like to refer to the previous passage. "He
coordinated the infrastructure and logistics necessary for the
execution of the plan.” To do so, he obtained financial means
for the movement. The system he used to obtain funds for the
movement, both political and military, was known as
pre-financing, which was a cash advance from businessmen who,
in return, received tax breaks iIn order to conduct their
commercial activities.

[3:40 p.m.]

Now, 1°d like to quote witness <#DRC-OTP-WWW-0040#> [sic],
document <#DRC-0TP-0164-0301#>. Number 0302, which has
already been given a registration number by the registration,
<#EVD-OPT-0032#>.

[3:40 p.m.]

Could we please see the document? In the middle of the

page you will see, in the fourth paragraph from the top, "As
regards financing of the troops and purchase of arms by the
UPC, according to witness AC they were given by tradesmen and
businessmen of Hema origin who, with this support, managed to

make their point of view respected concerning the proposals

Page 101



15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

41:34

41:39

41:43

41:54

41:58

42:03

42:08

42:08

42:10

42:13

42:22

42:-27

42:32

42:37

42:41

42:46

42:53

43:07

43:09

43:14

43:18

43:24

43:28

43:31

43:38

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 102/127 SZ PT

made by the executive or by Lubanga himself. The financing
system was known as the "prefinancement” whereby tradesmen
would give funds to the UPC and goods such as beans, oil and
arms or uniforms, or provide services such as air transport.
The UPC in this way had cash to finance its activities. In
exchange, the tradesmen had the right to import products
without paying taxes.

[3:42 p.m.]

The same witness refers to another type of financing on which
Lubanga -- Thomas Lubanga depended, which was through MBAU PAX
air freight company, and 1 would like to quote -- it"s a bit
further along at the bottom of the page -- "Further, other --
more funds were obtained from the revenues of an air freight
company called MBAU PAX and which was supposed to manage all
the air transport to and from Bunia, and reported to the
presidency.” 1 am referring to document
<#DRC-0TP-0090-0073#>, document number 0073, 0074.

COURT OFFICER (interpretation): The document number will be
<#EVD-OTP-00070#>.

MRS DARQUES LANE (interpretation): Thank you. This document
shows how the MBAU PAX airline company was a source of funds
for the UPC. In this document signed by the National
Secretary For Transport and Communication, and addressed to
Thomas Lubanga Dyilo, mentions the Regie des Voies Aeriennes

for the Directeur Aeronautica Civil, DAC and the RVA.
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[3:43 p.m.]

The Prosecution states that these organisations were
legitimate bodies, however, the fact that they appear here
probably shows to the fact that they were bribes, kick-backs,
to the UPC. And here I would like to refer to witness
<#DRC-OTP-#> WWWW-004#> -- 0004, 1 beg your pardon,
<#DRC-0TP-0164-0246#> at number 0247.

[3:44 p.m.]

At the top of the page -- in this document it appears that
before creating the UPC Thomas Lubanga had sought the
financial support from prominent Hema families for his
movement. 1 quote, "Thomas Lubanga Dyilo had been to the
tradesmen and big Hema families to obtain financing for what
he called an army to provide security for the Hema ethnic
group.”

[3:45 p.m.]

The same witness with number 148 -- at number 148 -- 0248, 1
beg your pardon, the witness explains --

PRESIDING JUDGE JORDA (interpretation): Aren®t things any
better?

ME FLAMME (interpretation): Sorry, it"s not a race.
PRESIDING JUDGE JORDA (interpretation): But it"s not a race
in this case.

ME FLAMME (interpretation): But 1 can"t even read it

together with the quote.
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PRESIDING JUDGE JORDA (interpretation): Please make an
effort.

ME FLAMME (interpretation): But 1 am making an effort.
PRESIDING JUDGE JORDA (interpretation): I have already made
observation, but 1 believe that we manage to work correctly,
and I think that Mrs Darques should make an effort to quote
the witness, or the statement only when it"s on the screen and
then the Defence --

ME FLAMME (interpretation): My client says he has the same
problems.

PRESIDING JUDGE JORDA (interpretation): It"s possible your
client has the same problems, but we manage to follow.

Ms Darques has made efforts, | have made efforts too, and now
we should continue.

MRS DARQUES LANE (interpretation): [Microphone not activated]
PRESIDING JUDGE JORDA (interpretation): Perhaps to improve
things, Mr Withopf, you could say when you have a page on the
screen -- you can say, it"s the second or third paragraph. |
think Mr Flamme is right here. Perhaps you could make an
effort to do so. When you have the document perhaps you could
say, "Under the third paragraph at the third line", because we
won"t lose extra time by saying this and it could make things
easier. Thank you. With a bit of goodwill from everybody we
should manage to succeed and we will manage.

MRS DARQUES LANE (interpretation): Thank you. Yes, I will
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try to do so.

[3:47 p.m.]

Second paragraph at the top, the witness explains that -- also
explains that several big Hema family also supported Thomas
Lubanga Dyilo at the beginning, including family Savo, family
Tho and the owner of the establishment called Exodus. And the
witness states that these big families continue to support and
finance Lubanga and the UPC after Bunia was taken over

in August 2002.

[3:47 p.m.]

So his contribution to the infrastructure was characterised by
the fact that he gave the officers of the movement
communication means such as internet access and satellite
telephones, so that they had an effective communication system
within the movement. Here 1 would like to quote document
<#DRC-0TP-0014-0272#>.

COURT OFFICER (interpretation): The document number will be
<#EVD-O0TP-00071#>.

MRS DARQUES LANE (interpretation): Thank you.

PRESIDING JUDGE JORDA (interpretation): And before you use
the document, please wait until it"s on the screen. Please
wait for it to appear on the screen. Thank you.

MRS DARQUES LANE (interpretation): This document shows that
Thomas Lubanga, relying on prominent Hema families, provided

satellite phones. The document is a letter addressed to both
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the President of the UPC and Jean Lopa, a prominent Hema
businessman, asking the latter to pay for the purchase of
satellite telephones.

[3:49 p.m.]

I would now like to quote from document <#DRC-OTP-0089-0046#>.
[3:49 p.m.]

And I would like to point out that this document is among the
documents that were seized in Jean Tinanzabo®s residence.
COURT OFFICER (interpretation): Thank you. The document
number will be <#EVD-OTP-00072#>.

MS DARQUES LAE (interpretation): This document shows --
PRESIDING JUDGE JORDA (interpretation): Please wait until
the document appears on the screen. Thank you.

MRS DARQUES LANE (interpretation): The document shows that
Thomas Lubanga Dyilo obtained an antenna for communication
within the movement which was funded by a prominent Hema
family, the Savos.

[3:50 p.m.]

You can see that at the top of the letter. It is addressed to
Mr Savo Parquet. 1 would like to draw your attention to the
last paragraph of the letter. '"The costs that you will incur
for this purchase will be compensated through the ordinary
commercial dealings in the best of time possible -- as fast as
possible.™

His contribution, as a coordinator of the infrastructure, is
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shown by the fact that he organised the negotiation and
procurement of arms with Lubanga and Rwanda, according to the
alliances which Lubanga had with these countries, and 1°d like
to quote here document from witness WWW-0040[sic], document
number <#DRC-0TP-0164-0301#>, document number 0302, a document
which already has a number <#EVD-OTP-00032#>. This document
indicates that Thomas Lubanga organised the provision of
military equipment and infrastructure. He declares, and here
I quote, the last paragraph -- the paragraph before last, in
the middle of the paragraph -- "Lubanga was involved in
military affairs at all levels, signing contracts for the
purchase of material or construction for the means of
infrastructure aiming to support the means of the army."

I make reference to the witness WWW-0016, document reference
<#DRC-0TP-0164-0275#> at 0277. This confirms, this point, in
the declaration and here 1 would just mention one sentence in
the middle of the page. |Is the document on that page?
"Lubanga authorised expenses and obtained financing for
military operations™.

[3:53 p.-m.]

Here 1 will also make reference to the document
<#DRC-0TP-0164-0286#> at 0287 of the witness WWW-0003, which
has already had the reference <#EVD-OTP-00035 -- 25#>.

[3:53 p.m.]

The first paragraph, "After Lubanga signed an arms agreement
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with the Rwandan authorities, arms and ammunition from Rwanda
were regularly parachuted for the UPC/FPLC. Arms were often
taken from the same area and, when this happened, the soldiers
from the training centre were sent to recuperate them and to
take them to the depot in Mandro."

[3:54 p.m.]

Here I will mention another document, namely <#DRC-OTP-0329 --
at the point 0344. 12903290344.

COURT OFFICER (interpretation): The reference will be
<#EVD-0TP-00073#>.

MRS DARQUES LANE (interpretation): This document is a special
report of the Security Council of the United Nations on the
events in lturi, dated 16/7/2004, and it provides further
information on the role of Thomas Lubanga as a provider of
arms for his movement, and this document states that -- and
here I quote the first paragraph -- "That on 11 and

12 May 2003, two airplanes landed in Dhego --

PRESIDING JUDGE JORDA (interpretation): I will just find
the First paragraph.

MRS DARQUES LANE (interpretation): 344.

PRESIDING JUDGE JORDA (interpretation): Which the --
Security Council, you should be able to find the paragraph.
MRS DARQUES LANE (interpretation): It"s 0344. It"s a
position.

PRESIDING JUDGE JORDA (interpretation): Which is the
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paragraph of this report-- the Security Council report?

Mr Flamme, please don"t get angry straightaway. Here it is a
United Security --

ME FLAMME (interpretation): The aim is that I can follow, |
think, and often I can"t follow. So I just ask you to go
slower. 1t"s clear, 1 think.

PRESIDING JUDGE JORDA (interpretation): I ask you to modify
your expression when you speak to the opposing party,
otherwise 1 will have to call you to order. That"s on the
limit of insult, what you are saying, and it has to be
understood once and for all. 1%ve made observations which
impose here. If you don"t manage to follow, it"s your affair.
It"s about a United Security Council report. The paragraph
has to be cited. [I"ve asked for that to be cited and | ask
you to modify your expression. This is a legal institution,
and that has to be understood by everybody -- all the
participants here within this building. Ms Darques Lane,
what"s the paragraph that you are citing of the report?

MRS DARQUES LANE (interpretation): It"s the first paragraph,
and 1 think it"s the third sentence at the start of the
paragraph. It starts with, "The 11th and 12th of May 2003."
PRESIDING JUDGE JORDA (interpretation): The ambiguity is
that in the report of the Security Councils you have numbers.
Here, for example, 1 can see paragraph 30 -- the role of the

government of Kinshasa -- so | presume that the paragraph
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before it is paragraph 29. Okay, well, you have to say "In
paragraph 29, on the third line, the 11th and 12th of May
2003." Can Mr Flamme follow that? Great. Okay, now you see
what a President is useful for. Okay. Please go ahead.
Continue.

MRS DARQUES LANE (interpretation): So on 11 and 12 May 2003,
two airplanes landed in Dhegu, a village nearby Mongbwalu from
Rwanda loaded with grenades, mortars and ammunitions. The
First of these planes also had Lubanga and Bosco.

[3:58 p.m.]

Here I make reference to a document which has already been
distributed, which is the document <#DRC-0TP-0126-0122#>,
which I distributed previously. And here 1 would ask you to
consult paragraph 60, and then paragraph 57 to 61.

Mr Registrar, could you put this document on the screen?
Okay .

MRS DARQUES LANE (interpretation): With your permission --
with your permission, | will just make a summary of this
paragraph, because you have it in front of you.

So, the witness makes it known that Thomas Lubanga had
negotiated arms deliveries with Rwanda and that he knew where
and when these arms deliveries would take place. In
particular, in paragraph 57 to 61, the witness describes how
Thomas Lubanga called Bosco Ntganda and ordered him to go to

Libi to collect weapons from individuals who were speaking a
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language which the witness did not know, and thought to be
Kinyarwanda. And the same statement has the argument
according to which Lubanga was in charge of providing his
troops with ammunition, and here | make reference to paragraph
69 of this document.

[4:00 p.m.]

The witness indicates how, during the battle to take
Mongbwalu, Bosco Ntganda contacted Lubanga to ask him for
ammunition to be provided to him. And here 1 will go to the
other part of the role, which he executed -- when we executed
a common goal by coordinating the efforts of others who
directly conscripted, enlisted and used children in combat.
[4:00 p.m.]

First of all, he maintained close contact with his
subordinates who were involved in the child recruitment
campaign. And here 1"d make reference to the statement of the
witness <#DRC-OTP-WWWW-0021#>, document <#DRC-0TP-0164-0258#>
at 0259, a document which has already been given a Registry
code <#EVD-OTP-0055#>.

[4:01 p.m.]

So 1 make a reference to the paragraph just before the last
paragraph. At the start of the paragraph in his statement he
states in it -- he describes in detail the recruitment of
children that the Chief-of-General-Staff had created

since October 2002 and, as we have seen in the presentation,
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they were placed under the authority of the command of

Thomas Lubanga, and so here 1 will give the quote, and you
have already seen it, from August 2002. "The FPLC staff
launched a massive recruitment campaign sending people to all
the zones controlled by the UPC with a mandate to convince the
young people in full physical force to join the UPC ranks."
Several witnesses mentioned the permanent contact there was
with Thomas Lubanga Dyilo with other co-perpetrators who took
part in this recruitment. This contact was uninterrupted,
despite Thomas Lubanga Dyilo"s prolonged stay in Kinshasa.
And here 1 will cite withess <#DRC-OTP-WWWW-0041#>, document
<#DRC-0TP-0164-0273#>, and which has already been given a
Registry code <#EVD-0TP-0065#>.

[4:03 p.m.]

I draw your attention to the second paragraph from the top.
So they speak about secret meetings organised by the inner
circle of Thomas Lubanga Dyilo where he is regarded as the one
responsible for the UPC and is regarded as having control on
the activities of the UPC. During his detention in Kinshasa
he exercised his control by telephone or by e-mail and here 1
quote: "Witness AQ mentions the holding of secret and
unofficial meetings with the inner circle of

Thomas Lubanga Dyilo, in which it was recognised as the true
person responsible for the UPC."

PRESIDING JUDGE JORDA (interpretation): Let me find this
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quote. Okay, thank you. If you could quote it, the second
paragraph.

MRS DARQUES LANE (interpretation): So this -- he mentioned
these secret meetings with Thomas Lubanga Dyilo®s inner circle
who was recognised as the one having control of the UPC and he
exercises control by phone or by e-mail.

And here 1 will now quote the document.

<#DRC-O0TP-0164-0284#>, WWWW-0026.

I draw your attention to the second paragraph from the top.

So as this witness explains, Thomas Lubanga Dyilo met
regularly at his office or at his residence with people in his
inner circle, namely Floribert Kisembo, Bosco Ntganda, and
here | quote the witness "According to witness AR,

Thomas Lubanga Dyilo exercised effective authority on the UPC.
A close circle regularly met both in the office of Lubanga, as
well as in his official residence, and was consulted before
taking decisions both of a political-military nature, but the
last word was up to Lubanga."

Chief Kahwa, he was also part of this inner circle and had
even had been, prior to the creation of the movement, and he
remained there until his departure from the movement and he
had been involved in child recruitment due to his rank and
also his responsibilities.

Chief Kahwa, he was a high level commander of the UPC/FPLC, as

we can see from the visits he carried out to training camps.
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And he 1 would refer to the witness WWWW-0038, document
<#DRC-0TP-0164-0291#> at 0295, which has already been given a
code <#EVD-OTP-0066#>.

[4:07 p.m.]

I make a reference to the second paragraph, where the witness
states, ""Thomas Lubanga Dyilo, Bosco Ntganda, Kisembo and
Chief Kahwa visited the Mandro camp when witness BB followed
the training there of four weeks" -- four weeks training
there.

And now 1 go on to the statement of witness WWWW-0004,
<#DRC-0TP-0164-0246#>. 1 here make reference to the bottom of
the page, to the paragraph which starts as follows: "The
witness explains that just before the creation of RCD/KIS-ML
Thomas Lubanga Dyilo with Chief Kahwa started to organise
massive recruitments of young people within the Hema north
tribe’, et cetera, et cetera. So Chief Kahwa, as a
co-perpetrator, continued to be involved in the recruitment of
child soldiers under the age of 15, as the witness
<#DRC-OTP-WWWW-0038#> says in the document
<#DRC-0TP-0164-0291#> at 0295 -- 295.

[4:09 p.m.]

I here make a reference to the two first lines of the
paragraph in the middle of the page after it says,
"Recruitment of children under the age of 15 in the armed wing

of the UPC" —-- I will just say the first line -- "So witness
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BB declares that Chief Kahwa recruited children under the age
of 15 so they join the military wing of the UPC."

I now make a reference to document <#DRC-OTP-0164 at 02 --
WWWW-0038 at 0164-0297#>.

[4:10 p.m.]

This witness speaks about other co-perpetrators who often used
children under their command.

In the middle of the page, on the third paragraph from the
top, in the middle of this paragraph, "There were around

36 children in Mongbwalu who were placed under the command of
Kisembo and in his escort Kisembo liked using children,"” et
cetera, et cetera.

[4:11 p.m.]

Thomas Lubanga also coordinated the efforts of his inner
circle where it concerned recruitment of children and their
military training, the transport of children, which was
organised by those from the inner circle, as well as military
training and ordering them into contact. These issues shall
be dealt with now in detail with the presentation of
individual cases. So I will now go over to the moral elements
with regards to the crimes -- 027 and 25 of the Statute.
PRESIDING JUDGE JORDA (interpretation): Well, perhaps we
should have a break now. It"s about a quarter past 4. So
we" 1l come back at 1645. The hearing is adjourned.

[4:12 p.m.]

Page 115



16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

16:

12:33

12:33

48:02

48:11

48:16

48:30

48:46

48:54

49:00

49:05

49:08

49:12

49:15

49:25

49:30

49:36

49:42

49:48

49:53

49:57

49:58

50:02

50:04

50:10

50:17

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-34-EN [14Nov2006 ET WT] 116/127 SZ PT

[Short adjournment]

[4:48 p.m.]

THE USHER: All rise.

PRESIDING JUDGE JORDA (interpretation): The Court is in
session. Please bring in Mr Thomas Lubanga Dyilo. So we
shall wait for Mr Thomas Lubanga Dyilo to be brought in.

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA (interpretation): Everybody is now
present. We are going to conclude with the individual
responsibility or liability in the next 30 minutes, and then
we"ll take a break so that we should allow time for the
transcript to be changed, so we"ll -- so that in 30 minutes
after that we are going to start with the use of individual
testimony in agreement with the Prosecution. We shall resume
tomorrow at 9.30 for one hour and then, of course, after that,
the Prosecutor will make use of its examination as it judges
necessary, timewise. But we should be able to finish the day
after tomorrow so that the Defence should have at its disposal
the day of Friday in its entirety, as was promised.

[4:49 p.m.]

We shall not waste further more time. You may continue,
Madame Prosecutor.

MRS DARQUES LANE (interpretation): Thank you, Mr President.
We are going to talk about the moral element of the

responsibility as referred to in Articles 8(2)(e)(vii) of the
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Statute. The Prosecution posits that it is possible to
demonstrate Thomas Lubanga Dyilo"s intention to control the
crimes through these various actions. First, he personally
recruited child soldiers. 1 am going to rely on a document
which indicates that Thomas Lubanga personally participated on
at least one occasion in the recruitment of young boys -- a
group of young boys who were subsequently taken to the Mandro
training camp. And I°m referring here to document
<#DRC-0TP-0152-0274#> at 0277 and 78.

COURT OFFICER (interpretation): The document is
<#EVD-O0TP-00074#>.

MRS DARQUES LANE (interpretation): Thank you, Registry.
PRESIDING JUDGE JORDA (interpretation): Is the Defence
ready? Please make sure that everything is working. We
cannot start if the Defence does not have the pictures. Could
you change your screen, Mr Flamme?

ME FLAMME (interpretation): It is electronics.

PRESIDING JUDGE JORDA (interpretation): Oh, vyes,
electronics. Mr Lubanga, do you have anything on your screen?
The problem has just been solved. All right, that"s solved;
let"s move on.

MRS DARQUES LANE (interpretation): 1 shall draw your
attention to paragraph 20 of the document at the end of the
page, 0277. On this paragraph you can read the story of a

young boy of 14 years, who was recruited by force in Mongbwalu
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by the UPC in February 2003. Please turn the page, and 1
shall quote the text. [In French]: '"On the road leading to
the Mongbwalu market where he was visiting with his family, X
was taken in a vehicle in which was Thomas Lubanga Dyilo and
six other soldiers. X was with his older brother who was able
to flee. Other children were caught -- three older and three
younger -- four from Mongbwalu, and the others from Bunia.
Thomas Lubanga told them that they would go up to Beni and
that they would become rich. They were all taken to Mandro
where there were many soldiers.™

[4:54 p.m.]

We can also show intent to take part in the common goal on the
part of Thomas Lubanga through the fact that on several
occasions he visited training camps in which children -- child
soldiers were barracked and he encouraged them to be soldiers.
The Prosecution has already produced or presented other
arguments in respect of that visit. For my part, 1 shall just
recall this document that we have just seen and the video we
have watched, and we see that Thomas Lubanga was encouraging
young children in these camps to fight. This intention can
also be seen from the fact that he personally encouraged Hema
families to provide children to the FPLC.

[4:55 p.m.]

According to the document which 1 shall refer to in a moment,

Thomas Lubanga had ordered that each Hema family should
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contribute to his movement by providing him with, among other
things, a child who would be part of the armed wing of the
UPC, and here 1 shall gquote from the document
<#DRC-OTP-0074-0003#>.

COURT OFFICER (interpretation): The evidence number will be
<#EVD-O0TP-00075#>.

MRS DARQUES LANE (interpretation): Thank you, court officer.
I would like to draw your attention to the second paragraph
from the top [in French]: "Radio Okapi, the telephone -- the
radio station of MONUC in the DRC, MONUC, has revealed that
Mr Lubanga had decreed that each family living in the areas
under his control was obliged to contribute to the war effort
by giving either a cow or money, or yet a child who was
supposed to join the ranks of the rebels of the UPC/RP
militia."

[4:56 p.m.]

This intention can be further seen through the fact that he
used children as bodyguards and as members of his personal
guard in Bunia.

[4:57 p.m.]

This showed that he condoned and encouraged the practice of
having children serve in the movement and rendered his
demobilisation decrees and orders a sham. In this case 1
shall support -- 1 shall quote witness <#DRC-OTP-WWWW-0041#>

of document <#DRC-0TP-0164-0273#> at 0273, which is already
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<#EVD-OTP-00065#>.

[4:57 p.m.]

This document refers to the use by Thomas Lubanga of children
less than 15 years of age as bodyguards. |I1"m referring here
to the last-but-one paragraph, second sentence, which begins
as follows [in French]: "First, Thomas Lubanga had young
people aged less than 15 years as bodyguards."

[4:-58 p.m.]

I shall also refer to the testimony of witness
<#DRC-OTP-WWWW-0040#>, document <#DRC-O0TP-0164-0301#> which
was entered into evidence as <#EVD-OTP-00032#>. This document
will show us that Thomas Lubanga made wide use of children for
his presidential guard.

[4:59 p.m.]

These children were located in his compound, and 1 would like
to draw your attention in this instance to the paragraph, the
second paragraph, which begins as follows. It says [in
French]: "The witness AC considers that the child soldiers or
kadogo of the FPLC were much appreciated by the soldiers
because they obeyed better than the adults.™

PRESIDING JUDGE JORDA (interpretation): I"m sorry, we can"t
find it. We are unable to find the quote on the document.

MRS DARQUES LANE (interpretation): 0304 -- no, O1.

COURT OFFICER (interpretation): The page mentioned was 0301.

MRS DARQUES LANE (interpretation): That"s right.
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PRESIDING JUDGE JORDA (interpretation): I don"t see anything
about a presidential guard. That is speaking for myself.

MRS DARQUES LANE (interpretation): It"s all right; 1 shall
go on. This intention can also be seen from the fact that he
was providing and using propaganda tools in order to gain
support for the common goal. In this case, the Prosecutor is
referring to the frequent use by Thomas Lubanga of Radio
Candip which was located in Mudzipela. It was common
knowledge that this radio served as a UPC propaganda tool.

In this case | shall refer to the document numbered
<#DRC-0TP-0093-0130#>. This is one of the documents that was
seized.

COURT OFFICER (interpretation): The evidence number is
<#EVD-OTP-00076#>.

MRS DARQUES LANE (interpretation): I am not going to read
out the whole document. 1 would just ask you to look at the
title of the document, which proves that this was a speech
that was made on 11 September 2002 by Thomas Lubanga to
promote his movement, and that it was broadcast on Radio
Candip. This is why it was recommended that MONUC close down
this radio station, as the document, which I shall refer to
now, shows. This is document <#DRC-OTP-0003-0424#> at 427.
This document has been registered as <#EVD-OTP-0003#>.

In this document dated 13 June 2003 the International Crisis

Group recommends to the French command of the Interim
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Emergency Multinational Force to, and I quote in English —-
this is the third recommendation, it is on the right. Is the
Defence able to find the place?

PRESIDING JUDGE JORDA (interpretation): "To the French
command.” Please proceed.

MRS DARQUES LANE (interpretation): [In French]: "To the
French command of the IEMF" -- this is the third
recommendation -- ""Radio Candip, which has been used by the
UPC to spread hate propaganda in Bunia."

[5:04 p.m.]

Radio Candip was, without doubt, the most efficient propaganda
tool of Ituri when it came to obtaining the interest in the
common goal, because the radio programmes were the major
communication tool of the people of lturi.

[5:04 p.m.]

At this point I shall move on to the presentation of indirect
perpetration, the Prosecution®s alternative argument.

Actus reus the Prosecution posits that this form of liability
is yet again a variant of the notion of the control of the
crime; in the case of indirect perpetration, someone who does
not physically carry out the actus reus of the crime
indirectly commits the crime, however, by using the direct
perpetrator as an instrument or a tool, who is controlled by
his dominant will.

[5:05 p-m.]
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This can be seen through the control that the person exercises
over an organised structure. As the Prosecutor has submitted,
Thomas Lubanga exercised his authority and control over the
UPC and the FPLC. The suspect used direct perpetrators such
as Chief Kahwa, Bosco Ntaganda, Floribert Kisembo, Tchaligonza
and lower level brigade commanders and soldiers as instruments
or tools to commit the crimes in the case at hand.

In a witness statement that | am going to quote from, there is
a detailed description of the campaign to recruit soldiers,
including children, launched by the main staff and the close
circle of the UPC from August 2002. |1 shall just give you the
document reference, because 1 have already referred to it
before. That is document <#DRC-OTP-WWW-0021#>, which is
document <#DRC-0TP-0164-0258#> at 0259, which was registered
into evidence as <#EVD-OTP-00055#>.

[5:07 p.m.]

Conversely, | shall refer to document <#DRC-O0TP-0152-0286#>,
which is at 0310, 0311, because this is a list of higher and
lower ranked commanders who took part in enlistment and
enrolment of child soldiers and caused them to take part in
fighting.

[5:08 p.m.]

COURT OFFICER (interpretation): The evidence number will be
<#EVD-OTP-00077#> and, if we understand correctly, you want to

see page 0310 and -- is that right?
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MRS DARQUES LANE (interpretation): Right, pages 0310 and
0311, and more particularly paragraphs 90 to 92. 1 shall just
read in this case the beginnings of the paragraphs, which are

testimony from children who mention the commanders that they

knew, because they were child soldiers -- that is
paragraph 90 -- "of individuals who directly took part in the
recruitment.” We can see Commander Americain and a series of

other names that we are familiar with. They include, of
course, Thomas Lubanga. Similarly, we can see that this is
the case in paragraph 91.

[5:09 p.m.]

I shall now move on to mens rea. The mens rea for this form
of liability rests on the suspect®s influence to commit the
crime which he exerted with intent and knowledge on his
agents. His intent must be directed at both the agents so
that he commits the crime and at the underlying crime. Thomas
Lubanga®s policy of recruiting children had been continuous
since his membership in the RCD-K/ML where, in a position of
power, as Minister of Defence, he endorsed the policy of child
recruitment. Already in 2000, in the compound next to Thomas
Lubanga®s compound, was a recruitment centre for soldiers,
some of whom were children under the age of 15.

[5:10 p.m.]

I shall just quote this document, or I shall just refer to

this document which has been quoted from by Mr Ekkehard
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Withopf. This is the document: <#DRC-0TP-0164-0243#> of
witness <#DRC-OTP-WWWW-0037#> which had the evidence number
<#EVD-OTP-0006#>.

COURT OFFICER (interpretation): The document number is
<#EVD-O0TP-00061#>.

MRS DARQUES LANE (interpretation): Thank you. This passage
was quoted before, so I shall not do so again. The
Prosecution maintains that these recruits were sent to Uganda
to be trained and in spite of efforts by the international
community to have them demobilised and reintegrated into
society, they were re-recruited by both the RCD/K-ML and by
the UPC. This was always approved and encouraged as proven by
the visits that Thomas Lubanga paid to training camps; the
fact that he used these children as employees in the
presidential protection unit which stood guard at his
residence, as we have proven before, and the fact that he gave
instructions to his subordinates to recruit children into the

FPLC, as we shall see in the individual cases.

[5:12 p.m.]
I shall conclude this presentation here -- that is the forms
of responsibility of Thomas Lubanga -- which proves that in

this case the concepts of co-perpetration and indirect
perpetration can be applied. 1 shall now give over the floor
to my colleagues, Julieta Solano and Olivia Struyven who will

present the individual cases of the six children who will
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provide examples of the crimes which are mentioned by the
Prosecution. And before 1 sit down, 1 would like to apologise
to the interpreters because 1 know that | spoke much too fast
at the beginning of my presentation. Thank you.

PRESIDING JUDGE JORDA (interpretation): Perhaps you should
apologise to the Defence as well, because it did not have it
easy, either. On this note of agreement, perhaps we should
move to the closed session now, Mr Withopf? We are moving
into closed session --

MR WITHOPF: 1 think we understand that moving into closed
session causes a delay of about half an hour. That would
leave us about 15 to 20 minutes.

PRESIDING JUDGE JORDA (interpretation): No, not half an

hour -- not at all. 1 want it to be done in 15 minutes, not
half an hour. Registrar, please make sure that this is so.

It is difficult that it is necessary to change -- to take half
an hour to change a transcript in such a modern court. We
should be able to do this in a quarter of an hour or so. So,
Mr Registrar, what do you say to this?

COURT OFFICER (interpretation): Mr President, thank you, we
shall do so in 15 minutes.

PRESIDING JUDGE JORDA (interpretation): So we shall resume in
closed session 5.30. I1"m sorry, | apologise to the public,
but that is how it is. We shall try to manage these closed

sessions as rationally as possible. We shall resume at 5.30.
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17:15:00 1 [Short adjournment at 5.14 p.m. to go into closed session]
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