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 10:53:54  1   OPEN SESSION 
 
 11:00:33  2   [11:04 a.m.] 
 
 11:05:04  3   THE USHER:   All rise.  The International Criminal Court is 
 
 11:05:32  4   now in session. 
 
 11:05:33  5   PRESIDING JUDGE JORDA (interpretation):   Please be seated. 
 
 11:05:40  6   We will now resume.  I would now like to ask Mr Lubanga Dyilo 
 
 11:05:50  7   to enter the courtroom. 
 
 11:05:53  8   [11:05 a.m.] 
 
 11:05:55  9   [Mr Thomas Lubanga Dyilo entered the courtroom] 
 
 11:06:06 10   PRESIDING JUDGE JORDA (interpretation):   I would like to 
 
 11:06:08 11   greet the public following the closed session. 
 
 11:06:23 12   MR WALLEYN (interpretation):   Yes, please forgive me, your 
 
 11:06:25 13   Honour.  I just wanted to say that the victims' 
 
 11:06:27 14   representatives might like to make a request.  I don't know at 
 
 11:06:30 15   what stage we should do so, but our requests concern access to 
 
 11:06:36 16   certain types of documents.  You have asked us to make all 
 
 11:06:39 17   briefs orally, so we would like to do so but at the time most 
 
 11:06:45 18   convenient to you. 
 
 11:06:45 19   PRESIDING JUDGE JORDA (interpretation):  Exceptionally, 
 
 11:06:53 20   I would like you to make a written note that you will put on 
 
 11:06:55 21   our desk.  Normally the procedure is oral, but on your 
 
 11:07:01 22   intervention in this case I would prefer to proceed on a 
 
 11:07:07 23   case-by-case basis, and as we don't know the content of your 
 
 11:07:11 24   brief, we would prefer you to just put a short note on our 
 
 11:07:17 25   desk, or give it to Mrs Pellet or Gebbie, and then we will 
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 11:07:30  1   respond to it if required.  Before I give the floor to 
 
 11:07:34  2   Mr Roberts -- 
 
 11:07:35  3   MR GEBBIE:   Excuse me -- 
 
 11:07:39  4   PRESIDING JUDGE JORDA (interpretation):   Yes, you have the 
 
 11:07:41  5   same type of request, do you?  I would like to say hello to 
 
 11:07:45  6   you in the name of the Court, too, first.  Thank you. 
 
 11:07:47  7   MR GEBBIE:   Thank you very much, Mr President, your Honours. 
 
 11:07:50  8   The Court will recall yesterday that in the opening statement 
 
 11:07:52  9   for Victim 105 it was indicated that, with a view to 
 
 11:07:56 10   maintaining transparency and to assuring confidence of all 
 
 11:08:00 11   parties concerned, that we would seek, respectfully, to ask at 
 
 11:08:05 12   the end of each closed session of the hearings of the Court 
 
 11:08:08 13   for an indication that during those parts of the proceedings 
 
 11:08:12 14   which were out with the presence of those representing the 
 
 11:08:17 15   victims, that we can be assured that nothing happened in the 
 
 11:08:21 16   course of that event which impacted on the victims.  So that 
 
 11:08:26 17   would be my first request. 
 
 11:08:27 18   [11:08 a.m.] 
 
 11:08:28 19   The second matter, your Honours, relates to the fact that 
 
 11:08:32 20   these proceedings are clearly in public session.  They are 
 
 11:08:36 21   also broadcast across the world, including to the Congo, and 
 
 11:08:42 22   as we indicated, the concern or the agenda of the victims, 
 
 11:08:48 23   certainly Victim 105, is to achieve the respect as a human 
 
 11:08:53 24   being and, indeed, to have the dignity accorded to him, not 
 
 11:08:58 25   only as a victim and as a human being but as someone who has 
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 11:09:03  1   suffered.  And, clearly, whether any charges are confirmed 
 
 11:09:06  2   after these proceedings or whether no charges are confirmed 
 
 11:09:10  3   after these proceedings, one thing is clear:  we are here 
 
 11:09:12  4   because of the suffering of child soldiers in the Congo. 
 
 11:09:16  5   [11:09 a.m.] 
 
 11:09:16  6   Now, yesterday there was a juncture where my learned friend 
 
 11:09:22  7   Ms Taylor -- and I'm referring to LiveNote in the English 
 
 11:09:25  8   version -- raised a rhetorical point.  Now, this is a point 
 
 11:09:31  9   that was broadcast across the world and to the Congo to be 
 
 11:09:34 10   viewed, presumably, by people who potentially could be 
 
 11:09:38 11   witnesses in this case, or potentially may wish to come 
 
 11:09:41 12   forward as victims to be represented at some later stage. 
 
 11:09:44 13   [11:09 a.m.] 
 
 11:09:45 14   And the rhetorical passage is contained in pages 55 to 57 of 
 
 11:09:51 15   the LiveNote transcript from yesterday.  There, towards the 
 
 11:09:57 16   end of the passage, my learned friend Ms Taylor asked, "So we 
 
 11:10:02 17   have to ask ourselves is this hearing an entertaining show, or 
 
 11:10:05 18   is it a hearing in which Thomas Lubanga Dyilo has the right to 
 
 11:10:08 19   defend himself?  Because under the current conditions, he may 
 
 11:10:12 20   be just as well --".  And at that point, Mr President, you 
 
 11:10:17 21   intervened and properly pointed out, with reference to the 
 
 11:10:22 22   Code of Professional Conduct, that that was not an acceptable 
 
 11:10:25 23   matter to raise or comment to make, and you asked, also quite 
 
 11:10:29 24   properly, in my respectful submission, that this be withdrawn 
 
 11:10:35 25   by Ms Taylor. 
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 11:10:35  1   [11:10 a.m.] 
 
 11:10:36  2   Now, according to the English transcript on the LiveNote, it 
 
 11:10:40  3   merely says that Ms Taylor was talking not about this hearing 
 
 11:10:48  4   but about the Prosecution.  I have no remit for the 
 
 11:10:54  5   Prosecutor; he has his own ability to make his 
 
 11:10:58  6   representations, which he may wish to do so at a later stage. 
 
 11:11:01  7   But for the victims I note in the French version that it's 
 
 11:11:04  8   clear -- and this accords with my own recollection -- that in 
 
 11:11:08  9   fact it was Me Flamme who intervened and said, "Mme Taylor ne 
 
 11:11:08 10   parle pas de la Cour, mais du Procureur." 
 
 11:11:19 11   And Mr President rightly pointed out that it appeared, 
 
 11:11:23 12   certainly to Mr President, and indeed to those to the rest of 
 
 11:11:25 13   us in the Court, that she was speaking about the hearing. 
 
 11:11:29 14   Whilst it may be that the Court quite properly has decided it 
 
 11:11:33 15   is willing to accept Me Flamme's assurance on the matter, 
 
 11:11:38 16   bearing in mind that Ms Taylor's intervention was broadcast 
 
 11:11:43 17   across the world, and from the point of view of ensuring the 
 
 11:11:48 18   respect due to the victims, it is my respectful submission 
 
 11:11:52 19   that it is appropriate in these proceedings that Ms Taylor be 
 
 11:11:55 20   given the opportunity, and indeed asked personally in open 
 
 11:11:59 21   session to withdraw that remark. 
 
 11:12:05 22   [11:12 a.m.] 
 
 11:12:05 23   In doing so, I'm also aware that, in terms of the broadcast 
 
 11:12:11 24   I have been advised was watched across the world, that it was 
 
 11:12:15 25   apparent that, even to people watching on television, that 
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 11:12:20  1   Ms Taylor's pleading style is somewhat unusual insofar as, 
 
 11:12:27  2   although purporting to make submissions to the Court, she 
 
 11:12:31  3   appeared to have her back to the Bench, and was addressing the 
 
 11:12:35  4   public.  Again, we are here, whatever the outcome of this 
 
 11:12:39  5   hearing, because of the suffering of child soldiers in the 
 
 11:12:43  6   Congo and, in my respectful submission, it is appropriate that 
 
 11:12:47  7   when Ms Taylor is, as I submit she should be, given the 
 
 11:12:51  8   opportunity to withdraw her unfortunate comment of yesterday, 
 
 11:12:56  9   that she should also be asked to comply with the normal 
 
 11:13:02 10   courtesies of appearance in Court, and not rely on the good 
 
 11:13:08 11   demeanour of the Bench, which has been exceptionally kind to 
 
 11:13:12 12   all of us, I accept, and for which I'm very grateful. 
 
 11:13:12 13   [11:13 a.m.] 
 
 11:13:16 14   These are my points, your Honours, and of course the first one 
 
 11:13:19 15   is simply the request for an assurance that nothing happened 
 
 11:13:22 16   in closed session that impacts on Victim 105 or the other 
 
 11:13:26 17   victims.  I'm obliged. 
 
 11:13:31 18   PRESIDING JUDGE JORDA (interpretation):   I am not prepared to 
 
 11:13:37 19   open a debate on this.  We have recalled the Code of Conduct 
 
 11:13:46 20   this morning.  Mr Flamme would like to say that he would like 
 
 11:13:51 21   to also recall some points on the Code of Conduct.  I would 
 
 11:13:57 22   like to recall that it is me that is leading the debates and 
 
 11:14:00 23   I'd like you to sit down, please, and the same goes to 
 
 11:14:03 24   Mr Withopf. 
 
 11:14:04 25   I mentioned that there was a type of pleading on the side of 
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 11:14:09  1   the Defence that appeared to me rather aggressive.  I noted 
 
 11:14:13  2   that Mrs Taylor said that this hearing was a bit like a show. 
 
 11:14:19  3   I said that this is unusual but that I couldn't accept that 
 
 11:14:23  4   neither my colleagues or myself call this hearing, which is a 
 
 11:14:27  5   first historical hearing of its type, as a "show". 
 
 11:14:32  6   [11:14 a.m.] 
 
 11:14:36  7   And, Mr Gebbie, you have said that the Defence is turning to 
 
 11:14:43  8   the public or using the public.  I would also like you to 
 
 11:14:47  9   avoid using the public in this way to your own advantage. 
 
 11:14:53 10   Child soldiers are not goods that you use, and I do not need 
 
 11:14:59 11   to remind you of this, so I won't give the floor to either 
 
 11:15:03 12   side.  I would like to finish here.  Mrs Taylor will make a 
 
 11:15:08 13   statement if she wants to when she returns. 
 
 11:15:10 14   [11:15 a.m.] 
 
 11:15:10 15   As regards myself, I would like to say here in public that 
 
 11:15:14 16   this is not a show; that this incident was serious enough. 
 
 11:15:19 17   Mr Flamme, I'm not giving you the floor, but I would now like 
 
 11:15:22 18   to give the floor to Judge Steiner who wanted to add something 
 
 11:15:25 19   to what was said during the closed session hearing.  Judge 
 
 11:15:31 20   Steiner, you have the floor. 
 
 11:15:32 21   JUDGE STEINER:   Thank you. 
 
 11:15:44 22   PRESIDING JUDGE JORDA (interpretation):   You don't have the 
 
 11:15:46 23   floor, Mr Flamme.  There's a code of conduct -- you know it in 
 
 11:15:49 24   your own jurisdiction.  Neither you, neither Mr Withopf have 
 
 11:15:53 25   the floor.  You are not going to respond.  The Chamber has 
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 11:15:56  1   decided that we close this matter.  Judge Steiner has the 
 
 11:16:01  2   floor.  You can stand up if you want to, but Judge Steiner has 
 
 11:16:05  3   the floor. 
 
 11:16:06  4   JUDGE STEINER:   Thank you, Mr President, for the opportunity 
 
 11:16:09  5   just for a clarification.  In the 20 September decision, 
 
 11:16:17  6   decision number 456, the Chamber, through the Single Judge, 
 
 11:16:23  7   has ordered the Prosecution to inform the witnesses that the 
 
 11:16:27  8   Prosecution intended to rely on in the confirmation hearing, 
 
 11:16:36  9   that they were to be informed that the Prosecution intended to 
 
 11:16:39 10   rely on those statements, and the same was said in relation to 
 
 11:16:45 11   the 21 summaries in the decision 515 dated 4 October. 
 
 11:16:52 12   [11:16 a.m.] 
 
 11:16:52 13   In the Prosecution's information document 600 dated 20 October 
 
 11:17:01 14   the Prosecution informed that the Prosecution had informed all 
 
 11:17:08 15   witnesses concerned, except one, and in relation to the 
 
 11:17:13 16   summaries the Prosecution had informed 15 out of the 17. 
 
 11:17:19 17   [11:17 a.m.] 
 
 11:17:21 18   In today's hearing there was an information that 12 witnesses 
 
 11:17:29 19   have been informed, so I would like to know if there is some 
 
 11:17:33 20   misunderstanding in the information given. 
 
 11:17:42 21   PRESIDING JUDGE JORDA (interpretation):   Mr Withopf, you have 
 
 11:17:44 22   the floor. 
 
 11:17:45 23   MR WITHOPF:   Thank you, Mr President; thank you, your 
 
 11:17:47 24   Honours.  If your Honour Judge Steiner would allow us to come 
 
 11:17:50 25   to this issue after the lunch break, we would certainly then 
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 11:17:53  1   be in a position to provide very detailed information on this 
 
 11:17:55  2   matter. 
 
 11:17:57  3   JUDGE STEINER:   Thank you very much. 
 
 11:18:00  4   PRESIDING JUDGE JORDA (interpretation):   Do you agree? 
 
 11:18:04  5   JUDGE STEINER:   Thank you, Mr President, yes, I agree, and 
 
 11:18:06  6   just would like to recall the Prosecution of its obligation to 
 
 11:18:09  7   inform all witnesses. 
 
 11:18:09  8   [11:18 a.m.] 
 
 11:18:28  9   PRESIDING JUDGE JORDA (interpretation):   Let us resume. 
 
 11:18:30 10   I would like to say this very clearly for the public.  The 
 
 11:18:35 11   Defence and Prosecution have two and a half hours to make 
 
 11:18:41 12   their preliminary statements, and present their case in the 
 
 11:18:49 13   defence of Mr Thomas Lubanga Dyilo.  The Defence chose -- and 
 
 11:18:53 14   this is a strategy which we respect -- chose to make or raise 
 
 11:18:59 15   a number of issues that led to one motion, that is, to say, 
 
 11:19:08 16   "We are not ready; let's postpone the confirmation hearing." 
 
 11:19:13 17   On all the issues, and a lot has already been said 
 
 11:19:16 18   previously -- all the issues do merit a response, and the 
 
 11:19:21 19   response will be given this afternoon at 4 o'clock. 
 
 11:19:27 20   [11:19 a.m.] 
 
 11:19:29 21   At the same time we have decided to allow the Defence to 
 
 11:19:33 22   continue after the preliminary presentation of their motion to 
 
 11:19:41 23   postpone the confirmation hearing.  We have allowed the 
 
 11:19:44 24   Defence to make other statements either on their case or on 
 
 11:19:48 25   other issues of which I am unaware at present, of course, and 
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 11:19:53  1   depending on what will be said, we will then adapt our 
 
 11:19:56  2   schedule, and we have decided to give the Defence one hour. 
 
 11:20:04  3   [11:20 a.m.] 
 
 11:20:04  4   We said previously 50 minutes, but we will give you one hour, 
 
 11:20:10  5   so Mr Roberts or Me Flamme -- I believe it was Mr Roberts who 
 
 11:20:14  6   was going to intervene, you have until 12.20. 
 
 11:20:20  7   MR ROBERTS:   Thank you very much, Mr President; thank you, 
 
 11:20:24  8   your Honours.  I believe actually that I will probably be 
 
 11:20:26  9   significantly less than that.  I hope to finish in 
 
 11:20:29 10   approximately 30 to 35 minutes, so I will try and keep this 
 
 11:20:33 11   all brief and to the point. 
 
 11:20:33 12   [11:20 a.m.] 
 
 11:20:37 13   I would like to address the following three issues:  firstly 
 
 11:20:38 14   is the Prosecution complaint that we failed to grant them 
 
 11:20:40 15   sufficient access to our Defence evidence; secondly is to 
 
 11:20:44 16   expand on the practice of disclosure of incriminating and 
 
 11:20:48 17   exculpatory evidence and the effect that that has had on the 
 
 11:20:50 18   team preparation; and, thirdly, I would like to respond and 
 
 11:20:54 19   expand upon some of the points in relation to the material 
 
 11:20:57 20   that was seized and was subsequently declared to be -- the 
 
 11:21:02 21   seizure was declared to be illegal by the Court of Kisangani. 
 
 11:21:02 22   [11:21 a.m.] 
 
 11:21:09 23   Firstly, in relation to the access to the Defence evidence by 
 
 11:21:12 24   the Prosecution, I would like to recall the decision of 
 
 11:21:17 25   5 October 2006.  This stated that the Defence must, where 
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 11:21:23  1   applicable, permit -- and I emphasise that word -- the 
 
 11:21:27  2   Prosecutor to inspect, no later than 31 October 2006, books, 
 
 11:21:32  3   documents, photographs, and other tangible objects which it 
 
 11:21:35  4   intends to present at the confirmation hearing. 
 
 11:21:40  5   Later on, there was a decision of 19 October 2006, which was 
 
 11:21:44  6   on the Prosecution request of 12 October 2006, whereby the 
 
 11:21:49  7   Defence was ordered to file the list of additional evidence to 
 
 11:21:53  8   be used with the witness who was the subject of that decision. 
 
 11:21:55  9   [11:21 a.m.] 
 
 11:21:56 10   The Defence was required to file this list by 2 November.  In 
 
 11:22:01 11   that later decision there was no mention of when the 
 
 11:22:05 12   Prosecutor could inspect, pursuant to Rule 78, these 
 
 11:22:09 13   additional items that were not included within the original 
 
 11:22:11 14   list of evidence. 
 
 11:22:12 15   [11:22 a.m.] 
 
 11:22:14 16   Logically, the inspection of the original material was 
 
 11:22:18 17   permitted six days after the list of evidence had to be 
 
 11:22:21 18   provided.  The inspection of this extra evidence should have 
 
 11:22:24 19   been permissible up to six days after the list of additional 
 
 11:22:28 20   evidence was provided. 
 
 11:22:29 21   [11:22 a.m.] 
 
 11:22:30 22   Now, I would just like to run through the Defence compliance 
 
 11:22:33 23   with their obligations.  We filed the list of additional 
 
 11:22:36 24   evidence on 2 November 2006.  As you will recall, we decided 
 
 11:22:42 25   not to file a list of normal evidence, if you like, on 
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 11:22:46  1   25 October.  We did request an extension.  That was denied, so 
 
 11:22:51  2   we had no evidence that we -- that we included within our list 
 
 11:22:55  3   of original evidence, only on our list of additional evidence. 
 
 11:22:59  4   [11:22 a.m.] 
 
 11:23:00  5   We filed the actual evidence in electronic format through 
 
 11:23:04  6   Ringtail on 6 November 2006, and I would like just to take 
 
 11:23:09  7   this opportunity to express my thanks to the members of the 
 
 11:23:12  8   Registry, especially the IT section, who helped me greatly in 
 
 11:23:16  9   that process, which was new for me and new for them, and 
 
 11:23:19 10   I know they're under a lot of stress as well, so I would like 
 
 11:23:22 11   just to express my thanks to them. 
 
 11:23:24 12   [11:23 a.m.] 
 
 11:23:25 13   And on 7 November we filed the list of additional evidence 
 
 11:23:28 14   that resulted from your decision of 2 November 2006. 
 
 11:23:32 15   [11:23 a.m.] 
 
 11:23:34 16   Now, subsequently, on 8 November the Prosecution emailed to 
 
 11:23:39 17   say that we had violated both the Court decision of 5 October, 
 
 11:23:43 18   and Rule 78.  Now, I'd just like to deal with both of these in 
 
 11:23:46 19   turn. 
 
 11:23:47 20   [11:23 a.m.] 
 
 11:23:48 21   Firstly, with regards to Rule 78, the Defence submits that 
 
 11:23:53 22   there's no way that we can have failed to have met the 
 
 11:23:58 23   Prosecution if the Prosecution failed to request such 
 
 11:24:01 24   material.  The Prosecution, as far as I'm aware, has not 
 
 11:24:04 25   contradicted the fact that they have not requested this 
 
 
 
 
                                       Page 12 

ICC-01/04-01/06-T-32-EN [10Nov2006 ET WT] 12/57 SZ PT



 
 
 
 
 
 
 
 
 11:24:06  1   material.  They did not contact us to state that they would 
 
 11:24:08  2   like to inspect it.  If they had done so, I would have quite 
 
 11:24:12  3   happily welcomed them to our premises at the Hoftoren to do 
 
 11:24:16  4   so.  In fact I personally met with the Prosecution twice on 
 
 11:24:19  5   Friday afternoon -- I believe that was 3 November -- and on 
 
 11:24:24  6   Friday evening at 8 o'clock and even on Tuesday afternoon on 
 
 11:24:29  7   7 November and at no point did they ever ask me to inspect the 
 
 11:24:32  8   materials.  I even checked that they had my phone number and 
 
 11:24:36  9   email address just in case they wished to contact me. 
 
 11:24:39 10   Consequently, if there is no request, the Defence is unaware 
 
 11:24:43 11   of how there can be any refusal. 
 
 11:24:45 12   [11:24 a.m.] 
 
 11:24:46 13   We have never had anything to hide with our evidence.  We have 
 
 11:24:49 14   always been perfectly willing to provide it.  But all we ask 
 
 11:24:52 15   is that the Prosecution has the basic respect to come and ask 
 
 11:24:54 16   us for it and in line with their obligations. 
 
 11:24:57 17   [11:24 a.m.] 
 
 11:24:59 18   Now the Chamber has accepted, in its recent decision on the 
 
 11:25:02 19   Defence request to exclude video evidence which has not been 
 
 11:25:06 20   disclosed in one of the working languages, that there does 
 
 11:25:09 21   appear to be an obligation to request such material, if you 
 
 11:25:13 22   subsequently wish to complain of a violation, if it hasn't 
 
 11:25:16 23   been provided.  In that decision the Pre-Trial Chamber stated 
 
 11:25:20 24   that prior to the filing of the Defence request on 2 November 
 
 11:25:23 25   2006, the Defence had not raised the issue of lack of 
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 11:25:27  1   translation, nor had it requested a translation of any of 
 
 11:25:31  2   these video excerpts into one of the two working languages of 
 
 11:25:35  3   the Court.  Therefore, the fact that the Defence did not 
 
 11:25:37  4   request this material earlier appeared to be a determining 
 
 11:25:40  5   factor in the Chamber refusing the Defence request. 
 
 11:25:43  6   [11:25 a.m.] 
 
 11:25:45  7   The second point is in relation to the obligation within the 
 
 11:25:50  8   5 October decision to file the evidence by 6 November.  Now, 
 
 11:25:55  9   as I've mentioned, that can only relate to the list of 
 
 11:25:59 10   evidence; it cannot logically relate to the list of additional 
 
 11:26:02 11   evidence which wasn't even contemplated at that time, because 
 
 11:26:05 12   the list of additional evidence related to a witness that the 
 
 11:26:08 13   Prosecution wished to add to their list.  So, consequently, to 
 
 11:26:13 14   cite the 5 October decision as a basis for that obligation on 
 
 11:26:17 15   the Defence is somewhat bizarre. 
 
 11:26:20 16   However, in filing this evidence, the Defence wished to give 
 
 11:26:24 17   access to the Chamber.  We were asked the subsequent day -- we 
 
 11:26:30 18   filed the evidence on 2 November.  It came to our attention 
 
 11:26:33 19   the following day, when we were contacted by the Registry, 
 
 11:26:36 20   that unfortunately this evidence hadn't been presented to the 
 
 11:26:38 21   Chamber, which I immediately corrected.  However, the Defence 
 
 11:26:43 22   submission is that it should have been logically, according to 
 
 11:26:47 23   the text of Rule 121(6), that the Pre-Trial Chamber shall 
 
 11:26:52 24   transmit the evidence to the Prosecutor without delay.  So 
 
 11:26:54 25   consequently, when the Defence had filed the evidence, it was 
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 11:26:58  1   -- the obligation was therefore on the Prosecutor -- on the 
 
 11:27:01  2   Chamber, pardon, to have transmitted that evidence. 
 
 11:27:03  3   [11:27 a.m.] 
 
 11:27:05  4   However, finally -- and this is I think the biggest issue and 
 
 11:27:08  5   which I think your Honour, Mr President, referred to earlier 
 
 11:27:11  6   today: there has been no prejudice to the Prosecution.  We 
 
 11:27:18  7   have actually included some of these materials in a motion to 
 
 11:27:22  8   exclude evidence.  We have included them in a motion for 
 
 11:27:25  9   protective measures.  So it's not like we've been trying to 
 
 11:27:29 10   hide any of this material.  As your Honour stated, they 
 
 11:27:31 11   actually also have until 27 November, I believe, to make their 
 
 11:27:34 12   submissions or any comments they'd like on our evidence. 
 
 11:27:38 13   [11:27 a.m.] 
 
 11:27:41 14   Also, and finally, the Prosecution seems to suggest that this 
 
 11:27:45 15   evidence may well affect the background evidence that they 
 
 11:27:48 16   have to present this afternoon.  And this is something the 
 
 11:27:51 17   Defence doesn't understand at all.  The Defence list of 
 
 11:27:54 18   additional evidence is for use in relation to the witness that 
 
 11:28:01 19   will be coming.  Now, consequently, the Defence is -- does not 
 
 11:28:05 20   understand how this evidence can therefore relate to 
 
 11:28:08 21   background issues which logically shouldn't relate to -- which 
 
 11:28:12 22   should be presented this afternoon and do not have anything to 
 
 11:28:14 23   do with that witness. 
 
 11:28:15 24   [11:28 a.m.] 
 
 11:28:16 25   Consequently, just in the number of items, there were 
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 11:28:19  1   28 documents provided on the list of Defence evidence, and 
 
 11:28:23  2   there were -- I'm not sure of the precise number but several 
 
 11:28:27  3   hundred, or 300 at least, documents provided in the 
 
 11:28:30  4   Prosecution evidence.  So, consequently, I don't think with 
 
 11:28:35  5   their team -- as my learned friend Ms Taylor mentioned 
 
 11:28:38  6   yesterday, with their team of lawyers, too many to mention, 
 
 11:28:42  7   should have so much problem in evaluating the evidence, as it 
 
 11:28:45  8   was provided on 8 November. 
 
 11:28:46  9   [11:28 a.m.] 
 
 11:28:47 10   The second issue I'd like to address is that of disclosure. 
 
 11:28:50 11   Now, I know Mr Flamme, my learned colleague, did make remarks 
 
 11:28:54 12   on that yesterday, but I would just like to expand on those. 
 
 11:28:58 13   Firstly, the Defence would like to say that the sheer quantity 
 
 11:29:02 14   of the material that we have been disclosed has made it 
 
 11:29:04 15   genuinely if not impossible, but practically impossible to 
 
 11:29:09 16   prepare properly for the confirmation hearing. 
 
 11:29:11 17   [11:29 a.m.] 
 
 11:29:13 18   My learned friend Mr Withopf announced I think in the 
 
 11:29:16 19   Status Conference on 26 September that we're not only talking 
 
 11:29:20 20   about hundreds, but thousands of pages of witness statements 
 
 11:29:23 21   and transcripts of witness statements.  He then proceeded, 
 
 11:29:27 22   your Honours: it is a precondition for the Defence to 
 
 11:29:31 23   determine the evidential value of the materials of the 
 
 11:29:34 24   Prosecution.  We have attempted to do this. 
 
 11:29:36 25   The Defence -- the Prosecution has recognised the sheer amount 
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 11:29:39  1   of material that has been disclosed. 
 
 11:29:41  2   [11:29 a.m.] 
 
 11:29:42  3   But consequently, due to the limited resources that Mr Flamme 
 
 11:29:46  4   went into yesterday, we have found this a very difficult 
 
 11:29:49  5   process. 
 
 11:29:50  6   [11:29 a.m.] 
 
 11:29:51  7   The Chamber has also recognised that the bulk of this material 
 
 11:29:54  8   I think was submitted quite late in July and August.  I think 
 
 11:29:57  9   in one of their decisions on protective measures they did 
 
 11:30:01 10   reference the fact that the Prosecution had submitted a lot of 
 
 11:30:03 11   this material right at the last minute.  If they are only 
 
 11:30:06 12   submitting that material at the last minute, they are 
 
 11:30:08 13   obviously submitting it to us later on. 
 
 11:30:11 14   [11:30 a.m.] 
 
 11:30:11 15   There are a limited number of people in the Defence team. 
 
 11:30:14 16   I would like to just correct a statement of the Registry, or 
 
 11:30:18 17   provide further information to them yesterday, where the 
 
 11:30:20 18   Registry stated there are 11 lawyers in the team.  Mr Flamme 
 
 11:30:24 19   is assisted by a judicial assistant, Ms Pandanzyla.  He has 
 
 11:30:29 20   been assisted by me as a case manager up until 1 November when 
 
 11:30:33 21   I was appointed as a legal assistant, and he has had 
 
 11:30:38 22   Mr Balembo's assistance.  He has also had various interns. 
 
 11:30:41 23   This does not amount to the 11 lawyers that the Registry made 
 
 11:30:45 24   reference to yesterday, and I would just like to correct that. 
 
 11:30:47 25   [11:30 a.m.] 
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 11:30:49  1   He also has had the admirable and very, very useful assistance 
 
 11:30:54  2   of OPCD.  However, as has also been made clear, OPCD is 
 
 11:31:01  3   certainly not up to the -- up to the level of resources that 
 
 11:31:04  4   it should be.  There has been no principal counsel hired, 
 
 11:31:08  5   there has been no case manager hired.  So while they are able 
 
 11:31:11  6   to provide assistance, their assistance is limited.  All this 
 
 11:31:14  7   has a severe impact on the Defence ability to be able properly 
 
 11:31:18  8   and adequately review the evidence prior to trial -- prior to 
 
 11:31:21  9   the confirmation hearing. 
 
 11:31:22 10   [11:31 a.m.] 
 
 11:31:24 11   I would just like to make a couple of comments now in relation 
 
 11:31:27 12   to incriminating evidence.  Firstly, and the Defence will 
 
 11:31:32 13   elaborate on this in the substance of the hearing, it's very 
 
 11:31:36 14   frustrating to find out that within the approximately 8,000 
 
 11:31:39 15   pages of materials that we have had to read, a large number of 
 
 11:31:42 16   documents are completely irrelevant to the charges they are 
 
 11:31:45 17   alleged to support, or consist in reports of such generality 
 
 11:31:51 18   they have no probative value whatsoever. 
 
 11:31:52 19   [11:31 a.m.] 
 
 11:31:53 20   Many of these reports are of great length -- they are over 
 
 11:31:57 21   hundreds of pages -- and to include all this material linked 
 
 11:32:00 22   up to paragraphs which they don't specifically relate to is 
 
 11:32:04 23   incredibly time consuming for the Defence to verify.  Now, in 
 
 11:32:10 24   the Defence's view this clearly violates paragraph 9 of the 
 
 11:32:15 25   decision of the Single Judge on the postponement of the 
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 11:32:18  1   confirmation hearing, and the adjustment of the timetable set 
 
 11:32:21  2   in the decision on the final system of disclosure of 24 May 
 
 11:32:25  3   2006, where it stated that "the Prosecution shall ensure that 
 
 11:32:30  4   it is organised so that each item of evidence is linked to the 
 
 11:32:33  5   factual statement it intends to prove." 
 
 11:32:36  6   [11:32 a.m.] 
 
 11:32:36  7   Now, we don't know if it's a Prosecution tactic or merely 
 
 11:32:40  8   unfortunate that they have included lots of documents which 
 
 11:32:43  9   don't relate to the specific charge they are alleged to prove, 
 
 11:32:46 10   but unfortunately, it does mean that the Defence is required 
 
 11:32:49 11   to check each one of these and use a huge amount of time and 
 
 11:32:52 12   resources that doesn't -- to not proceed anywhere in its 
 
 11:32:56 13   examination. 
 
 11:32:57 14   [11:32 a.m.] 
 
 11:32:58 15   In relation to incriminating material, we would also like to 
 
 11:33:02 16   highlight the translation problems that we've had.  Now, we 
 
 11:33:05 17   have filed a motion, and it was rejected by your Honours, but 
 
 11:33:09 18   notwithstanding this decision, the Defence submits that it 
 
 11:33:13 19   does genuinely again affect the ability of the Defence to 
 
 11:33:17 20   review the evidence if the only person who is able to do so is 
 
 11:33:23 21   Mr Lubanga. 
 
 11:33:24 22   [11:33 a.m.] 
 
 11:33:29 23   I would also like to enter into a few comments or make a few 
 
 11:33:33 24   comments about exculpatory material.  Now, I won't enter into 
 
 11:33:38 25   a debate about the redactions, as my colleague Ms Taylor 
 
 
 
 
                                       Page 19 

ICC-01/04-01/06-T-32-EN [10Nov2006 ET WT] 19/57 SZ PT



 
 
 
 
 
 
 
 
 11:33:42  1   already entered into this yesterday.  I will only state for 
 
 11:33:45  2   the record that exculpatory materials have been redacted and 
 
 11:33:49  3   the Prosecution affirmation that the redactions themselves do 
 
 11:33:54  4   not affect information of a potentially exculpatory nature, 
 
 11:33:58  5   which is from their response to our second Rule 81 appeals 
 
 11:34:02  6   brief, is slightly disingenuous.  To the Defence, any 
 
 11:34:07  7   redaction of the document diminishes the understanding and 
 
 11:34:10  8   probative value of these documents. 
 
 11:34:12  9   [11:34 a.m.] 
 
 11:34:12 10   And, consequently, even a redaction that specifically may not 
 
 11:34:17 11   relate to a piece of exculpatory evidence, by redacting that 
 
 11:34:22 12   document it does limit the Defence's ability to use that. 
 
 11:34:25 13   [11:34 a.m.] 
 
 11:34:26 14   Secondly, and just to pre-empt a Defence -- sorry, a 
 
 11:34:30 15   Prosecution comment that has often been made, that the Defence 
 
 11:34:36 16   has not used keywords or not provided keywords to the 
 
 11:34:38 17   Prosecution.  Now, the Prosecution has repeatedly stated that 
 
 11:34:44 18   we haven't provided these, and I would like to refer back to 
 
 11:34:47 19   our submissions on 26 October where we stated that keywords 
 
 11:34:50 20   are not, in themselves, a highly reliable form of finding 
 
 11:34:54 21   exculpatory materials. 
 
 11:34:55 22   [11:34 a.m.] 
 
 11:34:55 23   The Defence is attempting to take a rational and sensible view 
 
 11:35:00 24   of requesting these materials.  It does not consider that 
 
 11:35:04 25   providing a few words, which could then consequently lead to 
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 11:35:09  1   the Prosecution disclosing an extra 5,000 pages of documents 
 
 11:35:12  2   which aren't relevant, is really the best and most sensible 
 
 11:35:15  3   way of proceeding. 
 
 11:35:16  4   [11:35 a.m.] 
 
 11:35:16  5   The real problem is that, when the Defence does request 
 
 11:35:19  6   materials from the Prosecution, we're met with resistance. 
 
 11:35:23  7   When we file specific requests for specific documents, the 
 
 11:35:27  8   Prosecution will write back delaying, or will not answer, or 
 
 11:35:32  9   say "no", and then consequently we have to file a motion for 
 
 11:35:35 10   the Chamber.  Then the Prosecution files a response.  Then the 
 
 11:35:38 11   Chamber, hopefully, will grant us access to these materials, 
 
 11:35:41 12   which you have done, but this consequently slows down our 
 
 11:35:43 13   process. 
 
 11:35:44 14   [11:35 a.m.] 
 
 11:35:44 15   With relation to the two statements that we were granted 
 
 11:35:47 16   access to, we received these at quarter past 8 on a Friday 
 
 11:35:51 17   night.  If the Prosecution had just responded to us and given 
 
 11:35:54 18   us the material straight away, we would have had an extra week 
 
 11:35:57 19   to review them. 
 
 11:35:57 20   [11:35 a.m.] 
 
 11:35:59 21   Now, in relation to the supervision of disclosure by the 
 
 11:36:05 22   Chamber, I personally believe it's a better system.  I'm 
 
 11:36:08 23   from -- the work I've carried out before has been more at the 
 
 11:36:12 24   ICTY where the judges are less involved, and there have been 
 
 11:36:16 25   certain recent cases which have been marked by failures of 
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 11:36:19  1   disclosure. 
 
 11:36:19  2   [11:36 a.m.] 
 
 11:36:20  3   But the one comment that I would like to make is that although 
 
 11:36:23  4   the Chamber can verify the amount of material that's going 
 
 11:36:26  5   across, they cannot necessarily verify the quality of the 
 
 11:36:29  6   material, and also how much this material is as an amount of 
 
 11:36:34  7   the whole.  If the Prosecution provides six documents or 10 
 
 11:36:39  8   documents in a week, that might be considered a lot, but if 
 
 11:36:42  9   they have hundreds and hundreds of documents which are 
 
 11:36:45 10   relevant, it's still difficult to tell whether that's actually 
 
 11:36:49 11   complying with their obligations. 
 
 11:36:52 12   [11:36 a.m.] 
 
 11:36:54 13   I would just finally like to make a few comments and, once 
 
 11:36:58 14   again, I'll try and do this as quickly as possible, on the 
 
 11:37:02 15   material that was seized and which is -- the seizure which -- 
 
 11:37:04 16   of which has subsequently been declared illegal.  The first 
 
 11:37:09 17   point I would like to make is that the seizure was purportedly 
 
 11:37:12 18   conducted by DRC authorities in connection with, I believe, 
 
 11:37:17 19   forgery or theft charges.  However, as found by the Court of 
 
 11:37:21 20   Appeal, the scope of materials seized went far beyond what was 
 
 11:37:24 21   necessary for the charges and wasn't even used for the 
 
 11:37:27 22   proceedings. 
 
 11:37:27 23   [11:37 a.m.] 
 
 11:37:29 24   Now, the reason why these materials were never used was 
 
 11:37:32 25   because they were given directly to a Prosecution 
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 11:37:34  1   investigator, and to comply with Mr Withopf's request I won't 
 
 11:37:40  2   mention his name again, but he was present when the materials 
 
 11:37:43  3   were seized.  This seizure was subsequently declared illegal 
 
 11:37:47  4   by a DRC court.  Now, as far as I'm aware, the Prosecutor has 
 
 11:37:53  5   not disputed this. 
 
 11:37:56  6   [11:37 a.m.] 
 
 11:37:57  7   The Office of the Prosecutor investigator directly 
 
 11:37:59  8   participated in this illegal search, to the extent that he was 
 
 11:38:04  9   present, and directly received materials for which there was 
 
 11:38:07 10   no valid search warrant. 
 
 11:38:09 11   [11:38 a.m.] 
 
 11:38:11 12   Now, under the complementarity regime of the ICC, in order to 
 
 11:38:17 13   conduct searches in situ legally under the Statute, the 
 
 11:38:21 14   Prosecutor must:  (1) either -- the search, sorry -- the 
 
 11:38:26 15   search must either be conducted by DRC authorities in 
 
 11:38:29 16   accordance with national law, or must be conducted by the ICC 
 
 11:38:33 17   Prosecutor under the terms of the Statute, logically 
 
 11:38:39 18   therefore, pursuant to an order from the judge under 
 
 11:38:42 19   Article 57(3)(d).  Now, the Prosecutor did not obtain such a 
 
 11:38:48 20   warrant or an order.  Therefore, in order for the search to 
 
 11:38:51 21   have been legal, it should have been conducted under the law 
 
 11:38:53 22   of the DRC. 
 
 11:38:55 23   [11:38 a.m.] 
 
 11:38:57 24   Now, pursuant to the Court of Appeal's decision of Kisangani, 
 
 11:39:02 25   it was not legally conducted under the terms of the DRC law. 
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 11:39:05  1   As such, as it was not legally conducted under this law, or a 
 
 11:39:12  2   search conducted pursuant to an order of an ICC judge, it 
 
 11:39:16  3   violated the terms of the Rome Statute. 
 
 11:39:18  4   [11:39 a.m.] 
 
 11:39:19  5   Now, the exclusionary rule, under Rule -- under Rule -- sorry, 
 
 11:39:27  6   Article 69(7) is that the evidence was obtained by means of a 
 
 11:39:32  7   violation of the Statute or international recognised human 
 
 11:39:36  8   rights.  This evidence was obtained in breach of the Statute, 
 
 11:39:42  9   so the first element is satisfied.  Sorry, I'll explain that a 
 
 11:39:46 10   bit more, sorry. 
 
 11:39:50 11   [11:39 a.m.] 
 
 11:40:00 12   Yes.  Now, the second part of this Article provides that the 
 
 11:40:06 13   violation would cast substantial doubt on the reliability of 
 
 11:40:09 14   the evidence, or if its admission would be antithetical to and 
 
 11:40:15 15   would seriously damage the integrity of the proceedings, then 
 
 11:40:18 16   it should be excluded.  Consequently, we only received the 
 
 11:40:21 17   evidence or the list of evidence from the Prosecutor.  We have 
 
 11:40:23 18   not been able to evaluate the reliability.  However, we are 
 
 11:40:28 19   relying on the second element of this test, that its admission 
 
 11:40:33 20   would be antithetical to and would seriously damage the 
 
 11:40:35 21   integrity of the proceedings.  In this connection, as 
 
 11:40:39 22   I mentioned earlier, we're referring to the active 
 
 11:40:41 23   participation of the ICC investigator in this illegal search. 
 
 11:40:44 24   [11:40 a.m.] 
 
 11:40:47 25   I believe the Prosecution yesterday referred to the Brdjanin 
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 11:40:52  1   decision of the ICTY in relation to allowing material, even if 
 
 11:40:56  2   it was obtained in violation of the national law.  And the 
 
 11:41:00  3   Defence would just like to state that this was evidence 
 
 11:41:03  4   collected during a state of emergency when it's not always 
 
 11:41:08  5   possible for the Presidency to sign the intercepts, because 
 
 11:41:12  6   the Presidency had dissolved. 
 
 11:41:13  7   Also ICTY, in this relation, is based on primacy rather than 
 
 11:41:18  8   complementarity.  Finally, the question -- the search in 
 
 11:41:25  9   question was not conducted by ICTY investigators but local 
 
 11:41:29 10   authorities before the ICTY Statute had even been promulgated, 
 
 11:41:33 11   so consequently, to rely on that decision is -- that decision, 
 
 11:41:38 12   pardon, is not relevant in this instance. 
 
 11:41:40 13   [11:41 a.m.] 
 
 11:41:41 14   Finally, I would just like to state that the OTP have argued 
 
 11:41:45 15   that the breach was a technical breach of the law of the 
 
 11:41:48 16   Democratic Republic of the Congo, and so consequently doesn't 
 
 11:41:51 17   seem to matter.  Now, the Defence would just like to say that 
 
 11:41:56 18   illegal search and seizures are just not technical, but they 
 
 11:42:00 19   are genuinely breaches of human rights.  I refer you to 
 
 11:42:02 20   Article 8 of the European Convention on Human Rights. 
 
 11:42:06 21   [11:42 a.m.] 
 
 11:42:13 22   I believe, therefore, your Honours, that I have finished my 
 
 11:42:15 23   submissions on these three points.  As I had promised, I tried 
 
 11:42:19 24   to be as brief as possible.  If you have any further questions 
 
 11:42:22 25   or if you would like any more information, please ask.  If 
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 11:42:26  1   not, I would therefore like to end my submissions. 
 
 11:42:29  2   [11:42 a.m.] 
 
 11:42:29  3   PRESIDING JUDGE JORDA (interpretation):   Okay.  Well, I would 
 
 11:42:33  4   like to thank you, and I think this is going to close our 
 
 11:42:37  5   session of this morning.  No, Mr Withopf, I don't think that 
 
 11:42:43  6   it's worth it now.  I think a lot of questions have been dealt 
 
 11:42:45  7   with, they have been readdressed by Mr Roberts, and he's been 
 
 11:42:50  8   replied to.  I really don't like -- when I say, and I think 
 
 11:42:54  9   you've already understood, that here there are judges, 
 
 11:42:57 10   Mr Withopf, and I think that we have explained this issue, and 
 
 11:43:01 11   I say to you, once again firmly, that's also part of the 
 
 11:43:05 12   ethics that you have in your national jurisdictions.  I think 
 
 11:43:10 13   Mr Roberts has finished his presentation.  That finished the 
 
 11:43:14 14   presentation on all preliminary matters. 
 
 11:43:17 15   [11:43 a.m.] 
 
 11:43:18 16   And I have observed it, and I have listened to it, as we all 
 
 11:43:22 17   have, and personally I don't want to relaunch a debate which 
 
 11:43:27 18   has been generally dealt with, which deals with the 
 
 11:43:31 19   preliminary matters before the Defence.  Mr Withopf, I don't 
 
 11:43:38 20   authorise you to address the Court.  I am obliged to take 
 
 11:43:43 21   other matters.  You have to understand that there's a Chamber 
 
 11:43:47 22   here which regulates the debate.  Is that within agreement 
 
 11:43:51 23   with you, Mr Withopf?  Good, okay. 
 
 11:43:53 24   The hearing -- Mr Withopf, you are going to have to speak by 
 
 11:43:59 25   yourself, because the judges are going to go, okay?  So the 
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 11:44:03  1   hearing is now suspended and it's going to take up again at 
 
 11:44:07  2   1600 hours to give you a reading of the decision that will 
 
 11:44:12  3   respond to the requests that were widely debated between the 
 
 11:44:21  4   Defence and the Prosecution with regards to the postponement 
 
 11:44:26  5   of the confirmation hearing and you will therefore have this 
 
 11:44:29  6   answer around 4 o'clock.  I think 4 o'clock would be a good 
 
 11:44:33  7   time for this.  Okay, the hearing is now suspended. 
 
 11:44:33  8   [11:44 a.m.] 
 
 11:44:40  9   [Short adjournment] 
 
 16:51:46 10   [4:51 p.m.] 
 
 16:51:46 11   THE USHER:   All rise.  Please be seated. 
 
 16:52:12 12   PRESIDING JUDGE JORDA (interpretation):   Court is in session, 
 
 16:52:13 13   please be seated.  Let Mr Thomas Lubanga Dyilo be brought into 
 
 16:52:17 14   the courtroom. 
 
 16:52:17 15   [4:52 p.m.] 
 
 16:52:23 16   [Mr Thomas Lubanga Dyilo entered the courtroom] 
 
 16:52:32 17   PRESIDING JUDGE JORDA:   The Pre-Trial Chamber is going to 
 
 16:52:35 18   render a decision in response to a series of questions. 
 
 16:52:42 19   Mr Thomas Lubanga Dyilo, are you comfortable? 
 
 16:52:45 20   So, the Trial Chamber is going to render a decision regarding 
 
 16:52:50 21   the many questions that were raised by the Defence which led 
 
 16:52:57 22   to a final request for the postponement of the confirmation 
 
 16:53:04 23   hearing.  This is the Chamber's response. 
 
 16:53:04 24   [4:53 p.m.] 
 
 16:53:07 25   I would like to remind you that -- firstly, that Rule 122 
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 16:53:11  1   of -- regarding the confirmation hearing says that if a 
 
 16:53:16  2   question or challenge concerning jurisdiction or admissibility 
 
 16:53:19  3   arises, Rule 58 shall apply -- that is, Rule 122(2).  In 
 
 16:53:27  4   122(3), before hearing the matter on the merits, the presiding 
 
 16:53:31  5   judge of the Pre-Trial Chamber shall ask the Prosecutor and 
 
 16:53:34  6   the person whether they intend to raise objections or make 
 
 16:53:37  7   observations concerning an issue related to the proper conduct 
 
 16:53:41  8   of the proceedings prior to the confirmation hearing.  And 
 
 16:53:41  9   this is the framework in which we are. 
 
 16:53:41 10   [4:53 p.m.] 
 
 16:53:47 11   Following the applications and observations filed by the 
 
 16:53:52 12   parties on 8 November 2006, and discussions and hearings 
 
 16:53:55 13   yesterday and today, the Chamber listed a certain number of 
 
 16:54:01 14   points on which it judged it necessary to render an oral 
 
 16:54:07 15   decision today. 
 
 16:54:07 16   [4:54 p.m.] 
 
 16:54:12 17   The Chamber will give the decisions point by point on the 
 
 16:54:16 18   decisions -- on the matters, rather, that were raised.  First, 
 
 16:54:20 19   on matters pertaining to the appeal -- the Defence appeal on 
 
 16:54:24 20   the jurisdiction of the Court pursuant to Article 19 -- I am 
 
 16:54:32 21   going to try and read slowly for the interpreters, but also 
 
 16:54:34 22   for the parties so that they can take the notes which I think 
 
 16:54:38 23   they will need. 
 
 16:54:38 24   [4:54 p.m.] 
 
 16:54:39 25   The Defence is asking the Chamber to postpone the confirmation 
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 16:54:45  1   hearing in that the Appeals Chamber has not rendered a final 
 
 16:54:48  2   decision on the matter. 
 
 16:54:48  3   [4:54 p.m.] 
 
 16:54:52  4   The Chamber notes that the Defence did not require the 
 
 16:54:56  5   suspensive effect -- a suspensive effect in this decision. 
 
 16:55:01  6   Consequently, the decision by the Pre-Trial Chamber is still 
 
 16:55:04  7   applicable. 
 
 16:55:04  8   [4:55 p.m.] 
 
 16:55:05  9   However, the Chamber would like to reassure the parties that 
 
 16:55:09 10   the Chamber will take into consideration the decision of the 
 
 16:55:13 11   Appeals Chamber in the final determination pursuant to 
 
 16:55:19 12   Article 61(7) of the Statute -- that is, a decision on the 
 
 16:55:26 13   merits of this matter.  Furthermore, Rule 58(4) can only be 
 
 16:55:31 14   interpreted as requiring a decision from the Appeals Chamber 
 
 16:55:36 15   before the Defence can challenge the admissibility of a 
 
 16:55:42 16   matter. 
 
 16:55:42 17   [4:55 p.m.] 
 
 16:55:43 18   Now, regarding the appeal against the decision on provisional 
 
 16:55:48 19   detention, the Chamber would like to observe that, similarly, 
 
 16:55:53 20   the Chamber -- the Defence did not ask for a suspensive effect 
 
 16:55:59 21   in the decision that the Chamber rendered on 18 October 2006, 
 
 16:56:03 22   which means, in consequence, that the Chamber's decision is 
 
 16:56:06 23   still applicable. 
 
 16:56:06 24   [4:56 p.m.] 
 
 16:56:07 25   Now, in regard to appeals pertaining to matters for which the 
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 16:56:11  1   Chamber granted leave to appeal, firstly, the Defence 
 
 16:56:15  2   challenged the admissibility of all evidence included in the 
 
 16:56:19  3   list of evidence of the Prosecutor of 20 October 2006, for 
 
 16:56:25  4   which redactions were authorised and, in particular, documents 
 
 16:56:30  5   containing redactions concerning the sources of information of 
 
 16:56:34  6   the Prosecutor, as well as the summaries. 
 
 16:56:34  7   [4:56 p.m.] 
 
 16:56:39  8   Secondly, the Chamber notes that the first appeal was 
 
 16:56:42  9   authorised in a decision of 20 September 2006, and the second 
 
 16:56:47 10   on 4 October 2006.  The Chamber also notes that the Defence 
 
 16:56:53 11   did not request suspensive effect for these two decisions. 
 
 16:56:57 12   Consequently, the two decisions of the Pre-Trial Chamber are 
 
 16:57:02 13   still applicable with -- subject to the same reservations that 
 
 16:57:06 14   I expressed a while ago. 
 
 16:57:06 15   [4:57 p.m.] 
 
 16:57:08 16   Therefore, parties must be able to present their evidence 
 
 16:57:12 17   during the confirmation hearing.  However, the Chamber would 
 
 16:57:17 18   like to inform the participants that the matter of the 
 
 16:57:23 19   admissibility of evidence must be attached to the decision on 
 
 16:57:26 20   the merits.  In this regard, the Chamber would like to 
 
 16:57:29 21   reassure the parties that if the Appeals Chamber goes against 
 
 16:57:35 22   these decisions in whole or in part, the evidence that is 
 
 16:57:38 23   affected by such decision will be automatically declared 
 
 16:57:43 24   inadmissible. 
 
 16:57:43 25   [4:57 p.m.] 
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 16:57:45  1   Regarding the probative value of the elements that will be 
 
 16:57:50  2   admissible the Chamber will, of course, take account of the 
 
 16:57:53  3   weight of the evidence to determine -- that is, whether it is 
 
 16:57:57  4   a summary or a largely redacted document.  Regarding the 
 
 16:58:03  5   redactions of the sources of the Prosecutor in the documents 
 
 16:58:06  6   disclosed to the Defence as being potentially exculpatory, or 
 
 16:58:12  7   which are necessary for the preparation of the Defence, the 
 
 16:58:16  8   Chamber considers that even if this authorisation is reversed 
 
 16:58:19  9   by the Appeals Chamber, the decision on the final disclosure 
 
 16:58:23 10   system states that it is only most of the evidence that must 
 
 16:58:28 11   be transmitted to the Defence. 
 
 16:58:28 12   [4:58 p.m.] 
 
 16:58:30 13   Now, regarding the Defence motion to exclude evidence obtained 
 
 16:58:36 14   in violation of Article 69(7) of the Statute, after hearing 
 
 16:58:41 15   the parties on the question, the Chamber has decided to 
 
 16:58:46 16   examine the matter -- the merits of the matter and thus 
 
 16:58:51 17   examine the matter after the confirmation hearing.  At this 
 
 16:58:55 18   point, the Chamber orders the Prosecutor to present to the 
 
 16:58:59 19   Chamber a list of materials that was seized on 16 April 2005, 
 
 16:59:05 20   and which now appears on the Prosecutor's list of evidence. 
 
 16:59:05 21   The Chamber will examine the merits and the Prosecutor can 
 
 16:59:05 22   therefore present these materials. 
 
 16:59:05 23   [4:59 p.m.] 
 
 16:59:17 24   Now, the recruitment of -- by the Office of the 
 
 16:59:21 25   Prosecutor -- by the Office of the Prosecutor of someone who 
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 16:59:23  1   is an opponent of Thomas Lubanga Dyilo -- you will understand 
 
 16:59:26  2   that the Chamber will not call this person's name -- the 
 
 16:59:30  3   Chamber considers that the Prosecutor did not answer a 
 
 16:59:34  4   relevant question of the Defence considering that this person 
 
 16:59:37  5   was a political opponent, and that he was part of a 
 
 16:59:41  6   conspiracy -- the Defence alleges, or he was a co-conspirator 
 
 16:59:46  7   in an attempt to kill Thomas Lubanga Dyilo. 
 
 16:59:49  8   The Chamber is particularly concerned by the Prosecutor's 
 
 16:59:52  9   silence on this matter.  It would like to recall the 
 
 16:59:55 10   objectives of the Court, and especially the fact that the 
 
 16:59:59 11   administration of justice -- the proper administration of 
 
 17:00:01 12   justice must meet the highest ethical and legal standards. 
 
 17:00:06 13   However, the Chamber notes, in this particular case, the 
 
 17:00:12 14   investigation into the situation in the DRC began on 23 June 
 
 17:00:19 15   2004 -- that is, two months before the departure of the person 
 
 17:00:22 16   in question from the Office of the Prosecutor. 
 
 17:00:22 17   [5:00 p.m.] 
 
 17:00:26 18   Furthermore, the Prosecutor's application asking the Chamber 
 
 17:00:30 19   to issue a warrant of arrest against Thomas Lubanga Dyilo was 
 
 17:00:34 20   filed one year and a half after he left.  The Chamber 
 
 17:00:39 21   considers that they consider the consequences of such a 
 
 17:00:45 22   recruitment on the impartiality of the Prosecutor's 
 
 17:00:47 23   investigation and the decision of the Prosecutor to press 
 
 17:00:50 24   charges against Thomas Lubanga Dyilo, have not been proven. 
 
 17:00:50 25   [5:00 p.m.] 
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 17:00:55  1   I shall now move on to the system of electronic communication, 
 
 17:01:00  2   the problem of resources and field investigations which were 
 
 17:01:03  3   mentioned this morning also.  The Chamber recalls the decision 
 
 17:01:07  4   by the Single Judge on 5 October in which this matter was 
 
 17:01:10  5   dealt with.  Furthermore, the Chamber recalls that it decided 
 
 17:01:18  6   to grant in the past two months a P2 GTA -- that is, further 
 
 17:01:26  7   staff -- a P4 for Mr Balembo, and payment of 100 per cent of 
 
 17:01:31  8   their fees immediately. 
 
 17:01:31  9   [5:01 p.m.] 
 
 17:01:33 10   The Defence had the opportunity to go to the -- on the ground 
 
 17:01:37 11   on 17 October, and during this mission the Defence was able to 
 
 17:01:41 12   obtain certain documents which were included in the Defence 
 
 17:01:46 13   list of evidence.  Although the Defence presented this 
 
 17:01:48 14   evidence on 2 November only, they were included in the 
 
 17:01:56 15   conditions -- under the conditions set forth in decision of 
 
 17:02:01 16   7 November 2006 regarding the schedule and the conduct of this 
 
 17:02:05 17   hearing. 
 
 17:02:05 18   [5:02 p.m.] 
 
 17:02:06 19   Now, regarding the translation of documents received in 
 
 17:02:10 20   English, the Chamber recalls its decision of 4 August 2006 in 
 
 17:02:15 21   which the Chamber provided a permanent interpreter to the 
 
 17:02:19 22   Defence team and to Mr Thomas Lubanga Dyilo, who is -- and the 
 
 17:02:24 23   interpreter is there to translate the decisions, applications 
 
 17:02:28 24   or any other documents. 
 
 17:02:28 25   [5:02 p.m.] 
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 17:02:31  1   So far, however, the Chamber observes that the Defence has not 
 
 17:02:34  2   requested the services of this interpreter and that the first 
 
 17:02:38  3   request for translation was made at the beginning of this 
 
 17:02:41  4   week. 
 
 17:02:41  5   [5.02 p.m.] 
 
 17:02:41  6   Regarding the presence of a camera in the room in which 
 
 17:02:46  7   Mr Flamme talks with Mr Thomas Lubanga Dyilo, the Chamber 
 
 17:02:50  8   orders the Registrar to stop using this camera and not to use 
 
 17:02:54  9   it in interviews between Thomas Lubanga Dyilo and his counsel 
 
 17:02:58 10   or the assistants.  However, for security measures it orders 
 
 17:03:04 11   the Registrar to place a security guard in front of this room 
 
 17:03:07 12   so that the interviews can take place within his sight. 
 
 17:03:07 13   [5:03 p.m.] 
 
 17:03:15 14   Regarding the measures taken by the Registry, especially 
 
 17:03:18 15   regarding the access of the Defence team to the Detention 
 
 17:03:22 16   Centre and conversations with Thomas Lubanga Dyilo in the 
 
 17:03:26 17   Court after hearings, the Chamber recalled yesterday the 
 
 17:03:30 18   decision on the schedule and conduct of the confirmation 
 
 17:03:33 19   hearing.  For your information, Mr Flamme, this Chamber has 
 
 17:03:38 20   decided not to review this decision. 
 
 17:03:38 21   [5:03 p.m.] 
 
 17:03:42 22   Now, regarding the matter of the misuse -- "misuse" -- of 
 
 17:03:49 23   ex parte proceedings, the Chamber notes that the ex parte 
 
 17:03:53 24   procedure was used following a Prosecution application 
 
 17:03:56 25   pursuant to Rule 81.  The Chamber considers that when a party 
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 17:04:01  1   makes an application under Rule 81(2), the Chamber must 
 
 17:04:07  2   conduct an ex parte proceedings so that -- so as to avoid 
 
 17:04:14  3   jeopardising further investigations.  Some ex parte hearings 
 
 17:04:18  4   were also organised following the Defence 
 
 17:04:23  5   application -- following Prosecution applications so as to 
 
 17:04:27  6   avoid revealing details about the witnesses to the Defence 
 
 17:04:30  7   under Rule 81(4). 
 
 17:04:30  8   [5:04 p.m.] 
 
 17:04:34  9   Authorising ex parte hearings is useful in maintaining the 
 
 17:04:38 10   confidentiality of witness identification details from other 
 
 17:04:42 11   parties. 
 
 17:04:42 12   [5.04 p.m.] 
 
 17:04:44 13   Now, with regard to potentially exculpatory material, the 
 
 17:04:47 14   Chamber considers that most of the exculpatory materials 
 
 17:04:53 15   was -- material was disclosed before the confirmation hearing 
 
 17:04:57 16   in keeping with the decision on the system of disclosure. 
 
 17:05:02 17   However, the Chamber considers that it is unacceptable that 
 
 17:05:06 18   the Prosecutor has not sought the consent of the person who 
 
 17:05:10 19   provided information for four documents. 
 
 17:05:10 20   [5.05 p.m.] 
 
 17:05:13 21   Furthermore, for two documents, the accusation -- the 
 
 17:05:18 22   Prosecution has not asked for further permission from the 
 
 17:05:21 23   person who provided the information.  The Chamber orders the 
 
 17:05:25 24   Prosecutor to send, no later than 13 November 2006 at 9.30, an 
 
 17:05:32 25   application to the person who provided the information for the 
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 17:05:35  1   seized documents in order to obtain the person's consent and 
 
 17:05:38  2   inform the Chamber of the results. 
 
 17:05:38  3   [5:05 p.m.] 
 
 17:05:40  4   Furthermore, the Chamber notes that the Defence declares that 
 
 17:05:43  5   the accusation has built up a network of agreements to obtain 
 
 17:05:47  6   documents from their sources under condition of 
 
 17:05:50  7   confidentiality so as not to be obliged to disclose these 
 
 17:05:54  8   documents to the Defence. 
 
 17:05:54  9   [5:05 p.m.] 
 
 17:05:56 10   The Chamber considers in this regard that it has not been 
 
 17:05:59 11   proven that the Prosecutor's intention was to use 
 
 17:06:05 12   Article 54(3)(e) to deprive the Defence of access to these 
 
 17:06:09 13   documents. 
 
 17:06:09 14   [5:06 p.m.] 
 
 17:06:13 15   Regarding the ICC newsletter, the Presiding Judge would like 
 
 17:06:17 16   to recall that it is inadmissible that, in this newsletter, 
 
 17:06:21 17   which was mentioned in the hearing yesterday, the term 
 
 17:06:24 18   "accused" was used to refer to Thomas Lubanga Dyilo in part of 
 
 17:06:29 19   this newsletter.  Consequently, the Chamber orders the 
 
 17:06:33 20   Registrar to draft an explanatory note as soon as possible to 
 
 17:06:38 21   inform the public that the status of Mr Thomas Lubanga Dyilo 
 
 17:06:41 22   is so far as -- is a suspect, not an accused person. 
 
 17:06:41 23   [5:06 p.m.] 
 
 17:06:48 24   Now, regarding redactions in two statements of the Prosecution 
 
 17:06:53 25   on which the Defence intends to rely during the confirmation 
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 17:06:58  1   hearing, the Chamber would like to observe, first of all, that 
 
 17:07:00  2   the Defence did not request the authorisation to appeal this 
 
 17:07:02  3   decision.  Secondly, the authorised redactions are limited and 
 
 17:07:07  4   only redactions under Rule 81(2) were made, so as not to 
 
 17:07:16  5   jeopardise future investigations, and those are the ones that 
 
 17:07:20  6   were authorised. 
 
 17:07:20  7   [5:07 p.m.] 
 
 17:07:21  8   Now, regarding videos, the Defence has requested that they be 
 
 17:07:27  9   excluded from the evidence and the Chamber asked the Registry 
 
 17:07:30 10   whether the language used in one or all of the videos is 
 
 17:07:33 11   different from the one used by Thomas Lubanga Dyilo in one of 
 
 17:07:37 12   the videos.  According to the information which should be 
 
 17:07:41 13   disclosed or provided by the Registry before Monday, 9.30, the 
 
 17:07:46 14   Chamber will decide whether there are exceptional 
 
 17:07:50 15   circumstances which justify its reconsidering its decision. 
 
 17:07:50 16   [5.07 p.m.] 
 
 17:07:54 17   The need to inform witnesses that the parties would like to 
 
 17:07:56 18   rely on their statements during the confirmation hearing, the 
 
 17:08:04 19   Chamber considers that, in general, the first protective 
 
 17:08:07 20   measures for a witness under Article 68(1) is to inform the 
 
 17:08:11 21   witness that the Prosecution or the Defence are intending to 
 
 17:08:15 22   rely during the confirmation hearing on his statement, and 
 
 17:08:19 23   this information should be provided before the filing of the 
 
 17:08:26 24   list of evidence. 
 
 17:08:26 25   [5.08 p.m.] 
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 17:08:27  1   The Prosecution informed the Chamber on 20 October 2006 that 
 
 17:08:32  2   all of the witnesses, except for two, had been warned. 
 
 17:08:36  3   However, the Prosecution said during the closed hearing today 
 
 17:08:39  4   that it had contacted 12 witnesses only.  Consequently, the 
 
 17:08:43  5   Chamber orders the Prosecutor to do everything in his power to 
 
 17:08:46  6   inform all the other people concerned, and this as soon as 
 
 17:08:49  7   possible, Mr Prosecutor.  Consequently, regarding all these 
 
 17:08:54  8   requests, the Chamber denies the Defence motion to postpone 
 
 17:08:58  9   the confirmation hearing. 
 
 17:08:58 10   [5:08 p.m.] 
 
 17:09:02 11   Before moving on to the schedule, I would like to inform the 
 
 17:09:06 12   Prosecutor that he can present his evidence.  My colleagues 
 
 17:09:13 13   have decided that he can begin on Monday at 9.30.  I would 
 
 17:09:18 14   like to ask the Defence whether it has any further 
 
 17:09:22 15   observations to make to support its case, because much time 
 
 17:09:25 16   was taken up by the Defence to deal with preliminary matters, 
 
 17:09:29 17   but that is within the Defence's rights. 
 
 17:09:29 18   [5.09 p.m.] 
 
 17:09:31 19   I would like to return to -- there is, first, a response that 
 
 17:09:39 20   is awaited to a request made by Judge Steiner, and then 
 
 17:09:44 21   regarding the joint request of the legal representative of the 
 
 17:09:47 22   victims to receive the public document that -- documents that 
 
 17:09:52 23   are contained in the list of evidence. 
 
 17:09:53 24   [5:09 p.m.] 
 
 17:09:54 25   I am going to ask the Prosecutor and Mr Jean Flamme to give 
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 17:09:59  1   their observations in this regard.  Mr Prosecutor, you will 
 
 17:10:01  2   speak first.  You are supposed to provide my colleague 
 
 17:10:07  3   Judge Steiner with some answers and then you may take -- you 
 
 17:10:12  4   may respond to the note that was filed by Mr Walleyn and 
 
 17:10:16  5   Mr Gebbie this morning.  I shall then give the floor to 
 
 17:10:19  6   Mr Jean Flamme so that he can make his observations regarding 
 
 17:10:22  7   the note filed by Mr Walleyn and Mr Gebbie. 
 
 17:10:25  8   Mr Prosecutor, you may address the Court. 
 
 17:10:27  9   [5:10 p.m.] 
 
 17:10:27 10   MR WITHOPF:  Thank you very much, Mr President and your 
 
 17:10:30 11   Honours.  The Prosecution will provide the information as 
 
 17:10:34 12   requested by your Honour, Judge Steiner, as follows:  the 
 
 17:10:39 13   statement that has been made earlier on today that the 
 
 17:10:42 14   Prosecution has contacted the 12 individuals whose statements 
 
 17:10:45 15   have been disclosed to the defence, does not -- does not 
 
 17:10:49 16   correspond to the total number of witnesses who were 
 
 17:10:55 17   contacted -- who were indeed contacted by the Prosecution. 
 
 17:10:55 18   [5:10 p.m.] 
 
 17:10:58 19   The confusion may have been caused by the following:  there 
 
 17:11:01 20   are 12 witnesses on whose statements -- and statements in 
 
 17:11:06 21   contrast to summaries of statements -- 12 witnesses on whose 
 
 17:11:11 22   statements the Prosecution intends to rely upon and that have 
 
 17:11:16 23   been disclosed to the Defence in their redacted form. 
 
 17:11:16 24   [5:11 p.m.] 
 
 17:11:20 25   In addition, the Prosecution has disclosed 17 summaries of 
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 17:11:24  1   witness statements or transcripts given by 60 witnesses on 
 
 17:11:28  2   which the Prosecution intends to rely upon. 
 
 17:11:28  3   [5:11 p.m.] 
 
 17:11:32  4   The decisions of your Honour Judge Steiner of 20 September 
 
 17:11:36  5   2006 and 4 October 2006 has ordered the Prosecution to inform 
 
 17:11:41  6   a number of these witnesses -- and I repeat, a number of these 
 
 17:11:46  7   witnesses, not all, because in respect of some of them there 
 
 17:11:49  8   were no security concerns. 
 
 17:11:49  9   [5:11 p.m.] 
 
 17:11:52 10   In accordance with these decisions, the Prosecution has 
 
 17:11:55 11   contacted 21 of these witnesses who have, in total, provided 
 
 17:12:01 12   23 statements as detailed in our filing of 25 September and 
 
 17:12:08 13   20 October. 
 
 17:12:08 14   [5:12 p.m.] 
 
 17:12:09 15   Three witnesses have not been contacted, for reasons we have 
 
 17:12:13 16   in very detailed outlined in our filings due to security 
 
 17:12:20 17   reasons.  The witness concerned has not been contacted for the 
 
 17:12:23 18   only reason that the orders of the Single Judge did not 
 
 17:12:26 19   concern that particular witness. 
 
 17:12:26 20   [5:12 p.m.] 
 
 17:12:29 21   The witness is not a witness the Prosecution can rely upon 
 
 17:12:33 22   because it was declared inadmissible because his 
 
 17:12:37 23   statement -- or his summary was declared inadmissible for 
 
 17:12:40 24   security reasons. 
 
 17:12:40 25   [5:12 p.m.] 
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 17:12:42  1   Mr President, your Honour Judge Steiner, that's the 
 
 17:12:47  2   explanation the Prosecution can provide. 
 
 17:12:54  3   PRESIDING JUDGE JORDA (interpretation):   Thank you. 
 
 17:12:57  4   Judge Steiner, would you like to add anything?  If not, thank 
 
 17:13:00  5   you.  I would like to take this opportunity to welcome here 
 
 17:13:05  6   Mr Mulenda and Mr Bapita who joined us today.  Please excuse 
 
 17:13:10  7   me for not introducing you earlier on. 
 
 17:13:10  8   [5:13 p.m.] 
 
 17:13:16  9   Now, we have received a note that was filed, Prosecutor, so we 
 
 17:13:20 10   would like your observations on this note and then the 
 
 17:13:22 11   Defence's observation.  You have the floor. 
 
 17:13:29 12   MR WITHOPF:  I understand, Mr President, your Honours, that 
 
 17:13:30 13   you are referring to the filing of the legal representatives 
 
 17:13:32 14   of today, requesting access to publicly available documents 
 
 17:13:36 15   which are on the list of evidence of the Prosecution. 
 
 17:13:36 16   [5.13 p.m.] 
 
 17:13:39 17   The Prosecution does not -- does not oppose the request.  The 
 
 17:13:43 18   Prosecution is of the view, for the reasons outlined in the 
 
 17:13:46 19   request by the legal representatives, that it makes sense that 
 
 17:13:50 20   the legal representatives get access to these materials, and 
 
 17:13:55 21   of course it makes sense that they get access to these 
 
 17:13:57 22   materials prior to the commencement of the presentation of 
 
 17:14:01 23   evidence. 
 
 17:14:01 24   [5:14 p.m.] 
 
 17:14:02 25   The Prosecution would, however, suggest a number of slight 
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 17:14:07  1   modifications.  Instead of the Prosecution handing over these 
 
 17:14:10  2   materials, even in electronic format or in paper copies, the 
 
 17:14:16  3   Prosecution suggests that the materials are made available in 
 
 17:14:20  4   Ringtail, the electronic system, and I have been informed that 
 
 17:14:24  5   the legal representatives of the victims have the necessary 
 
 17:14:26  6   access and access rights. 
 
 17:14:26  7   [5.14 p.m.] 
 
 17:14:30  8   In respect to the second request -- or to the linked request 
 
 17:14:34  9   that the Prosecution should provide a list of evidence, having 
 
 17:14:40 10   redacted the non-publicly available materials, the Prosecution 
 
 17:14:44 11   would certainly do so if requested.  However, at this stage, I 
 
 17:14:48 12   do not really see the added value of such a list in addition 
 
 17:14:52 13   to the actual documents. 
 
 17:14:52 14   [5:14 p.m.] 
 
 17:14:54 15   Maybe my learned colleagues from the legal representatives 
 
 17:14:58 16   side can provide more information, but based on the 
 
 17:15:01 17   information we got in the filing, again, the Prosecution does 
 
 17:15:04 18   not see any added value.  However, I wish to emphasise on 
 
 17:15:08 19   principle the Prosecution does not oppose the request. 
 
 17:15:17 20   PRESIDING JUDGE JORDA (interpretation):   Thank you. 
 
 17:15:19 21   Mr Flamme, do you have any observations concerning this 
 
 17:15:23 22   filing? 
 
 17:15:23 23   ME FLAMME (interpretation):   President, your Honours, I do 
 
 17:15:39 24   not believe the Defence has any obligation -- at least not at 
 
 17:15:44 25   this stage -- to give this information to the legal 
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 17:15:47  1   representatives of victims, first, because the Defence must 
 
 17:15:55  2   still decide on the evidence it is going to use.  The Defence 
 
 17:16:02  3   has not even had the Prosecutor's evidence yet and therefore 
 
 17:16:07  4   needs an opportunity, after having seen the Prosecutor's 
 
 17:16:11  5   evidence, to decide on whether or not to use the evidence on 
 
 17:16:16  6   the Defence's list. 
 
 17:16:16  7   [5:16 p.m.] 
 
 17:16:18  8   Second remark, and last remark, the Defence also requested 
 
 17:16:26  9   protection measures for some of the evidence. 
 
 17:16:38 10   PRESIDING JUDGE JORDA (interpretation):   Would the victims' 
 
 17:16:39 11   representative like to add anything?  Have you said everything 
 
 17:16:42 12   in the filing?  Yes, Mr Walleyn? 
 
 17:16:47 13   MR WALLEYN (interpretation):   Thank you, Mr President.  We do 
 
 17:16:51 14   not have any objections to this communication being done 
 
 17:16:57 15   through Ringtail.  Not everything seems to function at 
 
 17:17:03 16   present, but I believe the technical problems will be solved 
 
 17:17:06 17   in the next coming days. 
 
 17:17:06 18   [5:17 p.m.] 
 
 17:17:08 19   We would like to have a list and -- not only the documents, 
 
 17:17:12 20   however, because I believe that this would be very useful.  It 
 
 17:17:17 21   would enable us to know what the number of the document is, if 
 
 17:17:22 22   we had a general list.  And we do not request for documents or 
 
 17:17:31 23   further material to be produced if they are subject to 
 
 17:17:34 24   protection measures.  We are only requesting public documents 
 
 17:17:38 25   which the Defence or Prosecutor considers as being public.  It 
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 17:17:42  1   is up to the two parties to decide what they considered as 
 
 17:17:47  2   confidential and what they consider as non-confidential. 
 
 17:17:47  3   [5:17 p.m.] 
 
 17:17:59  4   INTERPRETER:   Microphone. 
 
 17:17:59  5   PRESIDING JUDGE JORDA (interpretation):  I hadn't turned on my 
 
 17:18:19  6   microphone.  Please excuse me, Mr Withopf.  I will repeat what 
 
 17:18:24  7   I just said. 
 
 17:18:24  8   [5:18 p.m.] 
 
 17:18:26  9   So the Chamber decided that the presentation of evidence by 
 
 17:18:32 10   the Prosecution will start Monday at 9.30.  We are slightly 
 
 17:18:37 11   behind schedule, but this is quite justified, seeing the 
 
 17:18:40 12   preliminary observations of the Defence, the Defence used the 
 
 17:18:45 13   time available to it and signaled some issues which it 
 
 17:18:49 14   believed important.  So we are prepared to give you up until 
 
 17:18:54 15   6 o'clock to make your case, Mr Flamme. 
 
 17:19:00 16   [5:19 p.m.] 
 
 17:19:00 17   ME FLAMME (interpretation):   President, we can all see the 
 
 17:19:12 18   time passing.  The decision setting the schedule has given me 
 
 17:19:28 19   the right, as it has given the right to the Prosecutor which 
 
 17:19:33 20   used its right in making its case -- gives the Defence the 
 
 17:19:37 21   right to present its record, but rest assured I won't be long 
 
 17:19:45 22   in presenting my record.  I don't usually take up much time, 
 
 17:19:45 23   so rest assured. 
 
 17:19:45 24   [5:19 p.m.] 
 
 17:19:56 25   The Defence, however, believes that if it constantly has to 
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 17:20:02  1   keep an eye on the clock and has to respect these 
 
 17:20:09  2   restrictive -- a restrictive time frame, it won't have the 
 
 17:20:15  3   liberty to express itself as it wishes.  And I would like you 
 
 17:20:22  4   to note that Article 67(b), which is the chapeau of the 
 
 17:20:30  5   Defence's right, states that the Defence should have adequate 
 
 17:20:36  6   time and facilities for the preparation of the Defence, and 
 
 17:20:45  7   therefore for its Defence. 
 
 17:20:45  8   [5:20 p.m.] 
 
 17:20:47  9   It is now 5.20, 1720.  The Defence is tired following these 
 
 17:20:57 10   exhausting days and weeks.  Needless to say, I haven't even 
 
 17:21:04 11   had time to rest after my tiring trip to the Congo, and I 
 
 17:21:09 12   would like to have the weekend to be able to prepare and then 
 
 17:21:14 13   present on Monday my client's record -- and I repeat, I will 
 
 17:21:20 14   not take up much of your time. 
 
 17:21:20 15   [5:21 p.m.] 
 
 17:21:24 16   I calculated that if we have to stick to the time set, I only 
 
 17:21:30 17   have 20 minutes left.  The Prosecutor has had a lot of 
 
 17:21:37 18   opportunities to speak and has had opportunities to respond to 
 
 17:21:42 19   the preliminary issues raised.  However, I think we should 
 
 17:21:46 20   make the distinction between these issues and the presentation 
 
 17:21:50 21   of the case and, therefore, President and your Honours, I 
 
 17:21:55 22   would like to ask you -- and I trust you will understand, 
 
 17:22:03 23   because I didn't ask for a postponement just to gain time; I 
 
 17:22:09 24   made the request because I believed it was well-founded, and I 
 
 17:22:14 25   respect your decision. 
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 17:22:14  1   [5:22 p.m.] 
 
 17:22:15  2   However, I have suddenly realised that I have to make my 
 
 17:22:19  3   case -- or present my case in these circumstances and I need 
 
 17:22:24  4   preparation.  I hope you understand. 
 
 17:22:26  5   PRESIDING JUDGE JORDA (interpretation):   I would like to 
 
 17:22:27  6   speak to my colleagues about this, but I would like to come 
 
 17:22:29  7   back to two points you mentioned.  First, I don't want you to 
 
 17:22:40  8   try to make believe that the judges always look at the time. 
 
 17:22:47  9   Time is very important in judicial proceedings, it is 
 
 17:22:53 10   important for a fair trial, and if I keep an eye on the clock, 
 
 17:22:56 11   it is because I believe it is my professional duty to do so. 
 
 17:22:56 12   [5:22 p.m.] 
 
 17:23:01 13   Secondly, I don't think you need to be short of time, 
 
 17:23:05 14   Mr Flamme.  You compare yourself to the Prosecution, but the 
 
 17:23:09 15   Prosecution deliberately chose to state its case.  I'm not 
 
 17:23:16 16   paying a compliment to the Prosecution here; I'm just stating 
 
 17:23:21 17   the facts.  The Prosecution chose only to make one preliminary 
 
 17:23:27 18   objection.  You, Mr Flamme, have decided to make a number of 
 
 17:23:31 19   preliminary objections, which has meant that the whole of the 
 
 17:23:36 20   Chamber's team also lacks sleep, and can you look at my 
 
 17:23:40 21   colleagues' faces if you need proof of it.  We have tried to 
 
 17:23:44 22   give you a detailed and judicial and legal response to your 
 
 17:23:49 23   objections.  That is quite normal. 
 
 17:23:49 24   [5:23 p.m.] 
 
 17:23:53 25   However -- and I refer to what Mr Roberts mentioned this 
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 17:24:03  1   morning -- a number of the points raised, and especially those 
 
 17:24:06  2   raised by Mr Roberts, were already mentioned yesterday by 
 
 17:24:09  3   Melinda Taylor, and she herself was already going back to 
 
 17:24:13  4   several points that had already been mentioned on several 
 
 17:24:16  5   occasions.  The President isn't here to tell you how to use 
 
 17:24:21  6   your time.  You have used your time and now you have less time 
 
 17:24:24  7   to present your case. 
 
 17:24:24  8   [5:24 p.m.] 
 
 17:24:27  9   However -- and we are already -- we've already been using time 
 
 17:24:31 10   for five or six minutes here.  However, when you came to the 
 
 17:24:35 11   hearing yesterday morning you knew that you would have more 
 
 17:24:40 12   than two hours and a quarter to present your preliminary 
 
 17:24:44 13   objections and present your case.  We are prepared to talk 
 
 17:24:49 14   about whether or not to give you a little bit extra time, but 
 
 17:24:52 15   I would like you to start presenting your case.  We'll stop at 
 
 17:24:56 16   6 o'clock.  You have 35 minutes, but I would like you to 
 
 17:24:59 17   present your case.  I think that's a normal way the judicial 
 
 17:25:04 18   proceedings should take place. 
 
 17:25:08 19   ME FLAMME (interpretation):   President, your Honours, this 
 
 17:25:35 20   Defence team is appearing for Mr Thomas Lubanga Dyilo.  This 
 
 17:25:57 21   Defence team is appearing for Thomas Lubanga -- Mr Thomas 
 
 17:26:06 22   Lubanga, and together with him for the Congolese people would 
 
 17:26:14 23   like to express its sorrow for each of the tens of thousands 
 
 17:26:20 24   of victims of Ituri and of the Congo whom, in the row of souls 
 
 17:26:37 25   that haunt the spirit of those living, these women, men and 
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 17:26:41  1   children were massacred without mercy in the most barbaric of 
 
 17:26:50  2   ways.  Heads were cut off with machetes.  They were cut into 
 
 17:26:57  3   pieces slowly.  They were torn apart.  At times, even parts of 
 
 17:27:08  4   their bodies were eaten as a symbol of a barbaric victory. 
 
 17:27:20  5   And humanity watched in the silence -- in silence and this 
 
 17:27:26  6   silence can't be innocent in Drodo, Nyankunde and Kachele, and 
 
 17:27:35  7   many other places. 
 
 17:27:35  8   [5:27 p.m.] 
 
 17:27:40  9   In the fields and peaceful countryside, now, for generations 
 
 17:27:48 10   and generations, every evening now a long nightfall.  I am 
 
 17:28:04 11   saying this because my client believes that, with due respect 
 
 17:28:11 12   to each of the victims, it is the Congolese people, as a 
 
 17:28:19 13   whole, that have suffered. 
 
 17:28:19 14   [5:28 p.m.] 
 
 17:28:23 15   And the problem for my client -- and I was explaining this to 
 
 17:28:27 16   him right from the start -- is that he is the first person to 
 
 17:28:36 17   be accused by the International Criminal Court.  The 
 
 17:28:48 18   international community considers him as a symbol -- not the 
 
 17:28:52 19   Court, but the international community -- a symbol of justice 
 
 17:28:55 20   to come. 
 
 17:28:55 21   [5.28 p.m.] 
 
 17:28:57 22   And I would like to say that impunity, which we have already 
 
 17:29:07 23   spoken about at length, does not mean -- and I'm saying this 
 
 17:29:13 24   speaking to the Prosecutor and victims -- impunity in the 
 
 17:29:19 25   Congo does not mean release of Thomas Lubanga, and I will come 
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 17:29:30  1   back to the question of impunity later on. 
 
 17:29:30  2   [5:29 p.m.] 
 
 17:29:34  3   The Prosecutor has organised a campaign and, amongst others, a 
 
 17:29:46  4   media campaign and has compiled a record with a pre-determined 
 
 17:29:53  5   pre-set objective, which is to accuse an innocent man, but a 
 
 17:30:02  6   man that was upsetting some because of what he said and 
 
 17:30:07  7   because of his support -- spontaneous support -- from the 
 
 17:30:16  8   population. 
 
 17:30:16  9   [5:30 p.m.] 
 
 17:30:18 10   Mr Thomas Lubanga is, as he is called in his country -- and I 
 
 17:30:31 11   didn't see this in the Prosecutor's record -- in his country 
 
 17:30:36 12   he was called "le pasteur", and I will tell you why. 
 
 17:30:50 13   Well -- "pasteur" is spelt with a "p", like "peace", 
 
 17:30:53 14   "pacification".  It was a name from the militia and people 
 
 17:31:04 15   organising the genocide, because he wanted people to reason 
 
 17:31:09 16   that he wasn't violent; he isn't well-known.  This is said or 
 
 17:31:19 17   called -- ironically, people called him "le pasteur" because 
 
 17:31:24 18   they said, "This man wants peace."   A "pasteur" is a 
 
 17:31:35 19   shepherd, somebody who wants to lead a flock.  And Mr Thomas 
 
 17:31:43 20   Lubanga entered the political realm through -- or by chance in 
 
 17:31:55 21   a country that was in chaos because he was considered as a man 
 
 17:32:02 22   who was able to put an end to the violence and it is when 
 
 17:32:15 23   he arrived -- he managed to do so, and I will manage to prove 
 
 17:32:19 24   this to you later on.  He managed to get all the Ituri 
 
 17:32:24 25   communities in February 2003 to sign the famous peace 
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 17:32:32  1   agreement, which I believe is amongst the documents and 
 
 17:32:42  2   material seized which we talked about, but which I haven't had 
 
 17:32:45  3   access to yet.  However, I could be mistaken. 
 
 17:32:45  4   [5:32 p.m.] 
 
 17:32:48  5   It is when he arrived at bringing peace to the people of Ituri 
 
 17:32:58  6   that Uganda, on 6 March 2003, believed it necessary to attack 
 
 17:33:06  7   Bunia and drive out the UPC and my client -- stop them doing 
 
 17:33:20  8   what they wanted to do.  People thought he was in the way, 
 
 17:33:25  9   among other things, for what he was saying.  He wanted 
 
 17:33:30 10   reconciliation of ethnic groups, he wanted peace, and -- and 
 
 17:33:38 11   this is what bothered most -- the resources of the 
 
 17:33:46 12   Congo -- and people know that the Congo is a very rich 
 
 17:33:50 13   country.  The people of the Congo are poor; the country, 
 
 17:33:55 14   however, is rich.  He wanted the wealth of the Congo to belong 
 
 17:34:04 15   to the Congolese people and when people came to him to sign 
 
 17:34:13 16   contracts on gold, petrol, Lake Albert, which was mainly on 
 
 17:34:24 17   the Congolese side -- unfortunately for Uganda -- diamonds, 
 
 17:34:31 18   coltan, wood, which had been looted by Ugandan generals for 
 
 17:34:39 19   years -- and the forest is currently devastated -- he said 
 
 17:34:50 20   that first and foremost the war had to stop and that, in such 
 
 17:34:58 21   circumstances, it wasn't even possible to think about signing 
 
 17:35:03 22   any contract. 
 
 17:35:03 23   [5:35 p.m.] 
 
 17:35:16 24   There's also the case of an NGO that had to take care of 
 
 17:35:22 25   ill -- people who were ill or suffering and which had to 
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 17:35:29  1   transport medicine that was out of date at the Bunia airport. 
 
 17:35:36  2   He went to the airport and said, "No, you can't do this to 
 
 17:35:41  3   us."  The way he said things upset a lot of people.  He's a 
 
 17:35:52  4   patriot.  Thomas Lubanga is a patriot; he is a man who wants 
 
 17:35:56  5   to defend his people.  He was imprisoned at first when he was 
 
 17:36:09  6   taken away from power, when he fled Beni where the 
 
 17:36:15  7   headquarters of the genocide government were seated.  He saw 
 
 17:36:20  8   things being prepared and didn't accept them. 
 
 17:36:20  9   [5:36 p.m.] 
 
 17:36:26 10   They tried to kill him.  He fled to Bunia.  He was followed up 
 
 17:36:30 11   until Bunia.  They tried to kill him again.  He was put under 
 
 17:36:37 12   siege in his own house like a dog and, finally, he was brought 
 
 17:36:41 13   to Uganda and there, in agreement with the Kinshasa 
 
 17:36:47 14   government, he was finally brought to Kinshasa and imprisoned 
 
 17:36:56 15   without any trial, just for political reasons. 
 
 17:36:56 16   [5:37 p.m.] 
 
 17:37:03 17   He was gaoled a second time -- for good, as you know -- on 
 
 17:37:11 18   13 August 2003.  This time, first, he was under a supervised 
 
 17:37:27 19   residence in a hotel with a ban on leaving the city, and on 
 
 17:37:36 20   going to Ituri because that's where people didn't want to see 
 
 17:37:39 21   him -- some people didn't want to see him. 
 
 17:37:39 22   [5:37 p.m.] 
 
 17:37:42 23   He was cut off from his family.  He had to count on family to 
 
 17:37:50 24   eat.  He was cut off for months, for years, and gaoled in 2005 
 
 17:37:57 25   in the famous Kinshasa prison where he risked his life.  And, 
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 17:38:12  1   finally, the Prosecutor brought him to The Hague.  Way before 
 
 17:38:19  2   he was arrested the Security Council -- and I will prove 
 
 17:38:25  3   this -- had already stated that Mr Lubanga was guilty. 
 
 17:38:25  4   [5.38 p.m.] 
 
 17:38:33  5   I would like to ask you if tomorrow, in Holland or elsewhere 
 
 17:38:36  6   in another democratic country, as we call them, a man is 
 
 17:38:43  7   arrested and heads of governments say that that person is 
 
 17:38:49  8   guilty and must be condemned, what do you think will happen? 
 
 17:38:58  9   This nice present from Monsieur Montesquieu -- the separation 
 
 17:39:01 10   of powers -- is a pillar of democracy.  If the International 
 
 17:39:19 11   Criminal Court wants -- and I believe this to be the case, we 
 
 17:39:22 12   all want it, the people, the international community -- I'm 
 
 17:39:30 13   not talking here about politicians -- the people throughout 
 
 17:39:34 14   the world want to see justice done. 
 
 17:39:34 15   [5:39 p.m.] 
 
 17:39:44 16   What isn't subjected to the rules and to justice is usually 
 
 17:39:53 17   these international actors and there are more and more of them 
 
 17:40:00 18   in the Congo waiting for the resources to enjoy the riches of 
 
 17:40:08 19   this beautiful country, and the people of Ituri -- and 
 
 17:40:14 20   especially the people of Ituri waited, and I turn to the 
 
 17:40:20 21   Prosecutor -- wanted us to prosecute those who committed 
 
 17:40:31 22   genocide. 
 
 17:40:31 23   [5:40 p.m.] 
 
 17:40:33 24   This is the Congo I'm talking about, not even Rwanda any more. 
 
 17:40:42 25   We are talking here about millions of deaths.  The Prosecutor 
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 17:40:45  1   mentioned a couple of thousand, but I believe, if I recall 
 
 17:40:52  2   correctly, four or five million, and this all in sight of the 
 
 17:41:02  3   international community, and the international people would 
 
 17:41:05  4   like us to prosecute the people who committed the genocide. 
 
 17:41:10  5   But that isn't Thomas Lubanga, because this isn't 
 
 17:41:20  6   under -- among the charges simply because, with all the means 
 
 17:41:23  7   of the Prosecutor -- and the Prosecutor has a lot of means 
 
 17:41:28  8   from the international taxpayer -- has not found evidence 
 
 17:41:35  9   following so many years and despite all the efforts carried 
 
 17:41:38 10   out, and this is because it isn't the case. 
 
 17:41:38 11   [5:41 p.m.] 
 
 17:41:47 12   Thomas Lubanga is not responsible for that and the Prosecutor 
 
 17:41:49 13   knows that.  So, I ask the Prosecutor, "Mr Prosecutor, where 
 
 17:41:54 14   are the -- where are these genocidal people?  Where are these 
 
 17:42:00 15   bodies?  Did they just come by themselves?  These genocidal 
 
 17:42:05 16   perpetrators, where are they -- in Ituri or somewhere else? 
 
 17:42:09 17   Tell us.  Tell us.  The population of Ituri asks you." 
 
 17:42:16 18   [5:42 p.m.] 
 
 17:42:16 19   Finally -- and I promised I would be brief -- we are here also 
 
 17:42:33 20   before a new type of justice that I fear, and I would call it 
 
 17:42:40 21   "NGO justice".  The Prosecutor is basing himself, for a large 
 
 17:42:49 22   part, on NGO reports.  We are going to see what the Defence 
 
 17:42:57 23   will say concerning this type of new evidence, and I can tell 
 
 17:43:04 24   you that the Defence will have its remarks to make. 
 
 17:43:04 25   [5.43 p.m.] 
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 17:43:08  1   But I will just give you an example.  What could the value be 
 
 17:43:14  2   of an NGO report where, for example, Mr X or Y, who is the 
 
 17:43:24  3   rapporteur, the one who wrote it -- and sometimes we don't 
 
 17:43:27  4   even know who it was, but even if that person is named, what 
 
 17:43:30  5   is the value of this report if I can't go to the witness bench 
 
 17:43:37  6   and cross-examine this person or this man or this lady? 
 
 17:43:42  7   Because the NGOs, Mr President, judges, your Honours, they are 
 
 17:43:48  8   not independent.  They are organisations who are financed by 
 
 17:43:58  9   actors, by States, by the EU, by the United States, by a whole 
 
 17:44:03 10   different group of players -- the United Nations 
 
 17:44:09 11   sometimes -- and the lesson that has to be taken is that these 
 
 17:44:11 12   NGOs do not have freedom of speech. 
 
 17:44:11 13   [5:44 p.m.] 
 
 17:44:16 14   And here I'm not speaking about massive examples -- like the 
 
 17:44:23 15   Red Cross, Medecins Sans Frontieres.  You don't find reports 
 
 17:44:30 16   from Red Cross and Medecins Sans Frontieres, Doctors Without 
 
 17:44:35 17   Borders, in the Prosecutor's reports because these 
 
 17:44:35 18   organisations have ethics, and they say "We don't want to take 
 
 17:44:39 19   a position".  There are now NGOs that put themselves in the 
 
 17:44:47 20   position of making justice. 
 
 17:44:47 21   [5.44 p.m.] 
 
 17:44:51 22   I was shocked, and I have already said -- and I can say this 
 
 17:44:58 23   in public hearing, because a representative of the victims has 
 
 17:45:04 24   mentioned this and has repeated this, and this was a 
 
 17:45:11 25   representative who was here in the name Avocats Sans 
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 17:45:21  1   Frontieres -- even if he will be speaking for the 
 
 17:45:23  2   victims -- Lawyers Without Borders -- I was shocked to read 
 
 17:45:27  3   that these major NGOs -- there are others as well -- have 
 
 17:45:32  4   published on the internet, which is the current global means 
 
 17:45:39  5   of communication that we see at the moment, which is really 
 
 17:45:44  6   the media at the moment -- they published an open letter which 
 
 17:45:50  7   criticised the Prosecutor.  It was repeated, and it is 
 
 17:45:59  8   regrettable, and they said that it was necessary to do so 
 
 17:46:05  9   because against Thomas Lubanga Dyilo they were only the 
 
 17:46:08 10   charges for which he is appearing before you, and where you 
 
 17:46:13 11   have to decide whether there is sufficient proof or 
 
 17:46:18 12   not -- evidence or not. 
 
 17:46:18 13   [5:46 p.m.] 
 
 17:46:19 14   They speak so much about justice, these NGOs, that they 
 
 17:46:23 15   support the Court with so many good, fine words, when this 
 
 17:46:28 16   Court is there, and when the Prosecutor closes his case, so 
 
 17:46:33 17   they don't have confidence in this justice because apparently 
 
 17:46:37 18   justice belongs to them.  Ultimately, I was shocked as well. 
 
 17:46:49 19   Yes, it's the weakness of the Bar here -- I have already said 
 
 17:46:53 20   it on several occasions -- there is no chairman of the Bar I 
 
 17:47:00 21   can address myself. 
 
 17:47:00 22   [5.47 p.m.] 
 
 17:47:07 23   To hear Mr Walleyn criticise here in the courtroom one of the 
 
 17:47:10 24   people who was appointed by the Court to be part of the 
 
 17:47:13 25   Defence team, saying that -- pointing the finger at that 
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 17:47:19  1   person and saying, "This is a member of the UPC and a member 
 
 17:47:26  2   of the Congolese parliament."  I don't see the problem. 
 
 17:47:29  3   [5:47 p.m.] 
 
 17:47:30  4   But insinuating in this way things that -- it was if to say 
 
 17:47:40  5   the people, when they hear this, they fear -- they have fears, 
 
 17:47:44  6   they fear these words and he takes the responsibility.  We 
 
 17:47:47  7   will see what will be done with regards to this subject, but 
 
 17:47:51  8   because we are speaking about the code of ethics, I do not 
 
 17:47:53  9   accept that somebody, whoever it is, dares to attack here the 
 
 17:47:59 10   integrity of one of the members of my team, and here I'm also 
 
 17:48:03 11   addressing to Mr Gebbie, who -- I don't have any lessons to 
 
 17:48:10 12   learn from him. 
 
 17:48:10 13   [5.48 p.m.] 
 
 17:48:11 14   I also remark that Mr Gebbie as well, in his -- in his words 
 
 17:48:19 15   of introduction, he clearly doesn't even know himself what he 
 
 17:48:24 16   is speaking about, because despite the fact that I started the 
 
 17:48:28 17   hearing saying that it is not an "accused" you have to call 
 
 17:48:33 18   Mr Lubanga, and he said in a repeated way "accused".  So, 
 
 17:48:38 19   please, please don't give lessons, and look at your own team 
 
 17:48:46 20   first.  Thank you. 
 
 17:48:56 21   PRESIDING JUDGE JORDA (interpretation):   First of all, I 
 
 17:48:57 22   would like to thank you.  You have been concise.  I would like 
 
 17:49:02 23   to thank you for this effort, Mr Flamme.  You will allow the 
 
 17:49:07 24   Court to be able to organise its works, and I am very grateful 
 
 17:49:13 25   to that. 
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 17:49:14  1   So, this is -- its 5.50, so we will finish our first two days. 
 
 17:49:21  2   We've have had the general presentation of this case.  We have 
 
 17:49:24  3   taken the decisions which were imposed, and which the Court 
 
 17:49:28  4   felt had to be taken with regards to all the preliminary 
 
 17:49:31  5   objections, and we will come -- everybody should come at 9.30 
 
 17:49:37  6   to hear Mr Withopf in the presentation of his evidence.  The 
 
 17:49:45  7   hearing is closed and it will start again on Monday at 9.30. 
 
 17:49:52  8   [At 5.50 p.m. the Court adjourned accordingly] 
 
           9 
 
          10 
 
          11 
 
          12 
 
          13 
 
          14 
 
          15 
 
          16 
 
          17 
 
          18 
 
          19 
 
          20 
 
          21 
 
          22 
 
          23 
 
          24 
 
          25 
 
 
 
 
                                       Page 57 
 

ICC-01/04-01/06-T-32-EN [10Nov2006 ET WT] 57/57 SZ PT


