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[OPEN SESSION] ICC-01-04-01-06-T-30-EN
[9.44 a.m.]
THE USHER: All rise. The International Criminal Court is

now in session. Please be seated.

PRESIDING JUDGE JORDA (interpretation): The hearing is open.
Please could you be seated. The hearing is open. I would
like to welcome all the people who are here today in the
courtroom and I would also like to ask the security to bring
in the detained person, Mr Thomas Lubanga Dyilo, to the
courtroom to the place reserved for him.

[Mr Thomas Lubanga Dyilo enters courtroom]

PRESIDING JUDGE JORDA (interpretation): So I would now like
to have the photographers come in, who have been authorised by
the Chamber to come in for a maximum of two minutes.
[Photographers enter courtroom —-- Pause]

PRESIDING JUDGE JORDA (interpretation): Is that finished? I
think you have taken a lot of photos. Okay, so, thank you.

Mr Registrar, could you identify the case which we are
addressing today.

COURT OFFICER (interpretation): Thank you, Presiding Judge.
Situation in the Democratic Republic of the Congo in the case
of the Prosecutor versus Thomas Lubanga Dyilo,
ICC-01/04-01/06.

PRESIDING JUDGE JORDA (interpretation): Thank you very much.

I would like to ask the participants to introduce themselves.
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I will first of all turn to the Office of the Prosecutor,

Who is the requesterer in this proceedings. Mr Prosecutor.
MR MORENO-OCAMPO: Thank you. The Prosecution today is
represented by Madame Fatou Bensouda, Deputy Prosecutor;

Mr Ekkehard Withopf, Senior Trial Lawyer; Florence Darques
Lae, Legal Advisor; Julieta Solano, Associate Legal Lawyer;
Olivia Struyven, Associate Trial Lawyer; Nicole Samson,
Associate Trial Lawyer; Sangkul Kim, Associate Legal Adviser;
Ramu Bittaye, Case Manager, with Moreno-Ocampo, the
Prosecutor. Madame Fatou Bensouda at the hearing rendition
will make the introductory remarks. Mr Ekkehard Withopf, as
the Senior Trial Lawyer in charge, will make the opening
statement.

PRESIDING JUDGE JORDA (interpretation): Thank you. I will
now turn towards the Defence.

ME FLAMME (interpretation): Thank you, your Honour. So I am
the counsel of the Defence for Mr Thomas Lubanga Dyilo. My
name 1is Jean Flamme and I'm a lawyer with the Gent Bar in
Belgium and I am here assisted today by my colleague, Mr Geoff
Roberts from the New York Bar, and my colleague, Professor
Edouard Balembo, who is a lawyer at the Kisangani Bar, and
Veronique Pandanzyla, who is a Judicial Assistant, as well as
Mr Jean—-Jacques Mangenda, who is a lawyer with the Kinshasa
Bar and Caroline Baugas, who is a lawyer with the Paris Bar.

PRESIDING JUDGE JORDA (interpretation): Thank you very much.
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I will now turn to the victims' representative.

MR WALLEYN: Thank you, Presiding Judge. I am Luc Walleyn.

I am a lawyer at the Brussels Bar. Normally I would have had
next to me Mr Franck Mulenda, who since Monday evening has
been trying to come here by plane —-- come to the Hague —-- he
was blocked because of an accident, a plane accident, an SN
Brussels in Douala and the plane was blocked in the airport in
Douala, so we hope that he will be present tomorrow. He's
doing everything he can to be able to do so. Today I will be
assisted by the members of the Office of Public Counsel For
Victims, Sarah Pellet and Roland Adjovi. Thank you.

MR GEBBIE: My name is George Gebbie. I am from the Faculty
of Advocates, otherwise known as the Scottish Bar, and I am
here on behalf of the Applicant, 105. I am here normally to
assist Me Carine Bapita of the Congolese Bar. Me Bapita has
similar difficulties to those encountered by the colleague of
Mr Walleyn, but will be arriving later on for the continuation
of this hearing. As with Mr Walleyn I have the estimable
assistance of the members of staff of the OPCV.

PRESIDING JUDGE JORDA (interpretation): Thank you very much.
I would now like to turn to the Registry. The Registry is
represented by —-- we know each other well, but nonetheless —-—
MR DUBUISSON (interpretation): Yes, your Honour. The
Registry is represented by Marc Dubuisson. He's a Director of

Division of Court Services in the name of Bruno Cathala.
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PRESIDING JUDGE JORDA (interpretation): Now I would like to
turn towards Mr Thomas Lubanga Dyilo and I would like to ask
him to stand up, 1f possible, and to ask him if —-- ask

Mr Thomas Lubanga Dyilo, we have the same language, and I
would like to ask —-—- you can understand my question -- I would
first of all like to know if you could introduce yourself
before the Court and then at the same time, if you could tell
me what your detention conditions are and if they are still
satisfactory as you indicated the last time you were here. We
are listening to you.

MR LUBANGA DYILO (interpretation): Thank you, your Honour.

I am Thomas Lubanga Dyilo, the former President of the Union

des Patriotes Congolais, the UPC.

PRESIDING JUDGE JORDA (interpretation): Could you speak up,
please?
MR LUBANGA DYILO (interpretation): Thank you. I am Thomas

Lubanga Dyilo, the former President, or the Honorary President
of the Union des Patriotes Congolais, the UPC, a political
party in the Democratic Republic of the Congo.

[9:53 a.m.]

As regards the conditions of my detention, I would say that
things are going more or less well. Obviously being in prison
is not a sinecure. Obviously it is a source of frustration
and humiliation, but I am attempting to keep my morale up.

Thank vyou.
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PRESIDING JUDGE JORDA (interpretation): Thank you, Mr Lubanga

Dyilo for having given us this information and the Registrar

will take account of that. That I know he is attentive to
your detention conditions. So I would now like to bring up a
certain number of points which -- just by way of introduction

to this hearing, so that everything is very clear between the
participants in this hearing and, of course, the public also
will be able to understand what is at stake in this
confirmation hearing, which I would remind everyone, it is not
a trial, it is not "the trial" either.

So, on 10 February, 2006, the Pre-Trial Chamber, composed of
my two colleagues present here, who are present at the same
time: so, Judge Akua Kuenyehia, and on my left, Judge Sylvia
Steiner. So, this Chamber issued an arrest warrant for Thomas
Lubanga Dyilo.

[9:55 a.m.]

So 16 and 17 march, Thomas Lubanga Dyilo was arrested in the
Democratic Republic of Congo, and he was surrendered to the
Court and he was transferred to the Detention Centre of the
Court in The Hague.

[9:55 a.m.]

On 20 March, Thomas Lubanga Dyilo appeared for the first time
before this Chamber, Pre-Trial Chamber I, during a hearing in
which the Chamber verified if he had been informed of the

crimes, which he is alleged to have committed, and of his
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rights. Thomas Lubanga Dyilo was defended by a duty counsel
at the time, who since became his lead counsel, namely,

Mr Jean Flamme, who has Jjust introduced himself.

In application of Article 61(3) of the Statute, Thomas Lubanga
Dyilo should be informed, within a reasonable time before the
present confirmation hearing, of the charges on which the
Prosecutor intends to bring the person to trial -- and I say
to bring the person to trial, and to be informed of the
evidence on which the Prosecutor —-- that is to say the Office
of the Prosecutor intends to rely at the confirmation hearing.
[9:56 a.m.]

So it is therefore from 20 March that the Chamber, and
particularly Judge Sylvia Steiner, acting as the Single Judge,
took considerable number of decisions —-- and here I would like
to pay tribute to her —-- necessary decisions regarding the
obligations of the Statute, such that the Prosecutor and the
Defence have disclosure between them of their evidence and
that in application of Article 61(3) of the Statute, and Rule
121 of the Rules —-- the Regulations. So, there is a whole
different jurisprudence which has been constructed on that
basis. Of course, it's also necessary to take decisions,
which were both necessary with regard to respecting the rights
of the Defence, as well as for protecting witnesses and
victims.

[9:57 a.m.]
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Since 20 March, the Chamber has received numerous applications
for participations for victims to participate in the
proceedings of this case, and has recognised four persons who
are represented here today, who have just introduced
themselves —-- four persons —-- who have been designated in an
anonymous way to 001 to 003 and 005. They are authorised to
participate in this case.

[9:57 a.m.]

The Chamber issued a decision relating to the schedule of this
hearing. Of course, I was not going to repeat everything
that's in that schedule, but I just think it's appropriate to
state that this schedule is an estimation.

It is an indication of the proceedings —-- proceeding of the
hearings, and it can be modified during the hearing, of
course, according to the needs of the participants and, of
course, the needs of the hearing.

[9:58 a.m.]

I would like to say as a reminder that administration of
justice is, of course, human work and so, over the proceedings
it will be necessary, 1if this should arise, it may have to be
changed or amended. But, nevertheless, I would like to say
that if, for the first time in this Court, the judges of this
Chamber have established a schedule, it's to make it very
clear that this confirmation hearing should be -- should come

within a certain time line -- within a certain framework of
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time. Of course, we can't go without this framework without
significant justifications which have to be appreciated by the
judge.

So, 1t is within that framework that I would like to remind
you that today we would take up the Prosecutor's presentation
of his case. We will deal with preliminary issues of the
parties, and the representatives of the victims will make
their opening statements.

[9:59 a.m.]

The victims have the right —-- they have certain rights within
the Statute. They, of course, don't have the same rights,
but, in accordance with the Statute, the -- they can give
their opening statements, and these opening statements will be

made today.

[9:59 a.m.]
Tomorrow afternoon the Prosecutor —-- that is to say the
Defence today will present itself —-- its case, and its

preliminary issues, if it has any.

Tomorrow afternoon the Prosecutor will present -- well,
tomorrow morning we'll respond to these issues, if there are
any. Tomorrow afternoon the Prosecutor will start to present
its evidence, and will examine a witness on Wednesday and
Thursday of next week. The Defence will cross—-examine, 1in its
turn, this witness and, of course, there will be the

possibility to present its own evidence.
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[10:00 a.m.]

So, I would also like to remind the legal representatives of
victims that they can ask the Presiding Judge to intervene
during this hearing and that we will rule on a case-by-case
basis on the appropriate nature of this intervention and, if
necessary, we will have deliberations with microphones cut
off. 1If the request is too important, well, of course, we
will withdraw for a certain amount of time -- a short time, I
hope at least.

So, on 28 November, in principle, Tuesday, I think, the
participants can make their closing statements and they will
have until 4 December for the Prosecutor and the victims, and
in accordance with a request made by the Defence, up till

6 December for the Defence to file a brief stating their
comments and observations during this hearing.

[10:01 a.m.]

Before the Registrar reads the charges, in accordance with
Rule 122 (1) of the Rules, I would like to remind everyone
within the name of the Pre-Trial Chamber I of the principles
governing this hearing, which govern us all -- the Prosecutor,
the Defence, the legal representatives of victims, and, of
course, the judges as well. And these principles —-- well,
we've summed them up in a certain number of points that I
would like to remind you of.

So, first of all, everybody is presumed innocent until their
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guilt has been established before the Court.

[10:01 a.m.]

Secondly, this hearing is a confirmation hearing, and the aim
of it is to make it possible for the Chamber to determine if
there are reasonable grounds to believe that Thomas Lubanga
Dyilo has committed the crimes which his —-- which are put
against him and if he comes before a Trial Chamber. So it is
not —— so here it is a matter of the —-- it's not the trial now

of Mr Thomas Lubanga Dyilo.

[10:02 a.m.]
So, the next point: when it comes to the burden of proof --
this is on the Prosecutor -- it is up to you, Mr Prosecutor,

to provide the evidence of what you assert.

[10:02 a.m.]

In the third place, and as in all penal systems, whether
they're internal or international, the Defence shall have the
last word —-- the final word.

Furthermore, the confirmation hearing, as envisaged by the
Statute, is, by definition, oral. So, I would therefore ask
the participants to present all their requests orally —-—
within the motions orally, and only exceptionally with the
authorisation of the Chamber that you can file a written
motion.

[10:03 a.m.]

This is another point that I would like to say: that the
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Chamber would like the participants to behave faithfully and
with responsibility, and in this framework I would like to
remind the participants of a certain number of obligations
and, first of all, I will start with the Code of Counsel of —-
of the Code of Counsel - Code of Conduct for Counsel. I would
like to mention that the counsel should take all necessary
steps to ensure that his or her actions, or of those of the
counsel's assistants or staff are not prejudicial to the
ongoing proceedings and do not bring the Court into disrepute.
The counsel —-- and still within the framework of Article 24 —-
the counsel is personally responsible for the conduct and
presentation of the client's case, and shall exercise personal
judgment on the substance and purpose of statements made and

questions asked.

[10:04 a.m.]
Third point: counsel shall not deceive or knowingly mislead
the Court. He or she shall take all steps necessary, as soon

as he is aware of it, to correct an erroneous statement made
by him or her or by assistants or staff as soon as possible
after becoming aware that this statement was erroneous.
Counsel shall not submit any request or document with the sole
aim of harming one or more of the participants in the
proceedings.

[10:04 a.m.]

Counsel shall represent the client expeditiously, with the
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purpose of avoiding unnecessary expense or delay in the
conduct of proceedings.

So, within the same framework, I would also like to turn
towards the Prosecutor and his team, and I would like to
remind you of the solemn undertaking that you have taken in
application of Rule 6 of the Rules of Procedure and Evidence
and that you will exercise your powers honourably, faithfully,
impartially and conscientiously, respecting the
confidentiality of investigations and prosecutions.

So, in this way, I now think that everything that should be
said appears to have been said, so I would now like to turn
towards the Court officer, who is now going to read the
charges as they are presented by the Prosecutor.

[10:05 a.m.]

I see that Mr Flamme has stood up. I think it's to comment on
Article 247

ME FLAMME (interpretation): No, your Honour, I have no
comments on the Code of Conduct which reiterates the rules of
the profession, which we know well. But, rather, I have a
number of issues I would like to raise at this stage, which
have quite a wide-ranging impact on the Defence.

Yesterday, I had a rather exhausting discussion with the
Registry regarding the position of my client at the hearing.

I said to the Registry —-- and I reiterate it —-- that it cannot

be envisaged, and it is not acceptable, that my client be
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ask, therefore, that he be

row between two of my

and he
is the
to the

today

is, of course, the most
person who knows the
stage of hearing

—— but when we come to

that point in time, I would ask that he be seated here beside

me, as has already been the cas
question him on certain points.

[10:07 a.m.]

e, because I will need to

The Registry has advanced issues of security. I do not see

security issues.

Over the six months during which my client has been in

detention, he has posed no difficulty whatsoever. When in

Kinshasa and under detention, he could have fled, but he did

not. He is willing to see justice done,

International Criminal Court.
security problem is.

[10:07 a.m.]

as he is here at the

So I do not see what the

I have been told that it is not acceptable that he be seated

amongst his counsel. He is not going to flee; he has been

through the scanner; he is not carrying arms, of course, and I

would remind you that at the ICTR this was no problem at all.

Where necessary, he was seated between his counsel.

PRESIDING JUDGE JORDA (interpretation):
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you are saying? I would Jjust remind you that I presided over
the Appeals Chamber of the ICTR.

ME FLAMME (interpretation): Yes, and I have pleaded in front
of that Chamber.

PRESIDING JUDGE JORDA (interpretation): I'm not saying that
you are telling stories; what I'm saying is that there may be
several possibilities, and this is one of them.

ME FLAMME (interpretation): The second comment: I, or
rather my team visited the Detention Centre yesterday, and

despite the order which you issued last week at our request to

be able to see our client until 7.45 in the evening —-- that
was the agreement reached with the Registry —-- my team was
asked to leave the Detention Centre at 7 o'clock -—— 7 p.m. ——

making it impossible for the team to prepare for today's
hearing.
Now, I feel that this is a second important violation of the

rights of the Defence.

[10:09 a.m.]
Third point: I cannot accept that, in an official letter of
the —— or an official publication of the Court, the ICC

Newsletter, where there is a description of the positions of

the different participants in the proceedings, that my client
be labelled "the Accused". My client, as you have said, your
Honour —-- my client is presumed innocent and is innocent until

the Prosecutor proves otherwise. He is a suspect, but he is
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not accused. An accused person goes to trial. So I cannot
accept that the public would already consider my client to be
an accused person.

[10:10 a.m.]

Those are my comments, which I think go beyond simple,
practical matters.

PRESIDING JUDGE JORDA (interpretation): Yes, indeed, they do
go beyond practical issues. I will turn now to the Registrar.
As regards the position of the client, I understand that you
are not asking for an immediate decision, but as regards the
other points you have raised, I would like to hear from the
Registrar.

MR DUBUISSON (interpretation): Thank you, your Honour. It
is true that we have had this correspondence with Mr Flamme
yesterday. When referring to the ICTR, one could also refer
to the International Criminal Tribunal for the Former
Yugoslavia where the detainees were located rather far from
their counsel with their back to the wall.

[10:11 a.m.]

Now, as regards us. For security reasons we prefer to have
the security officers located on either side of Mr Lubanga.
Mr Lubanga here is located much closer to the Defence. What
we must ensure 1is that privileged communication between the
lawyer and his client is possible, and I believe that the

current configuration makes privileged communication between
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the lawyer and his counsel -- and his client possible.
[10:11 a.m.]

This is a point which has not been raised after six months of
proceedings.

Now, as regards access to the prison. At the public hearing
of 24 August 2006, that it was not possible to allow access
between 5 o'clock and 6 o'clock in the evening, but that
resources were made available to allow visits between

6 o'clock and 8 o'clock.

As regards the case in point we received a request yesterday
from Ms Pandanzyla, who wanted to visit Mr Lubanga between

3 o'clock and 5 o'clock. Ms Pandanzyla appeared at around

4 o'clock at the Detention Centre and, indeed, as we have
stated, at quarter to 5 she was asked to suspend her
discussion.

[10:12 a.m.]

We did not receive any request for the discussions to be
resumed between 6 and 8 o'clock, as had been proposed.
[10:13 a.m.]

Now, as regards the newsletter. Indeed, it is a fact in the
newsletter the term "the accused" is used. It is clear that
we must make or distinguish between a legal document and a
document addressed to the media. We can take full note of
what might be considered as an error, or might be considered

to be a source of misunderstandings in the public. Here today
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we are operating in the framework of a confirmation hearing,
as you made perfectly clear, your Honour.

[10:13 a.m.]

PRESIDING JUDGE JORDA (interpretation): I am very briefly
going to consult with my colleagues.

[10:15 a.m.]

PRESIDING JUDGE JORDA (interpretation): Well, the Chamber
has decided the position of Mr Thomas Lubanga Dyilo shall not
change. The judges have decided that there is sufficient
proximity between the defenders and the detained person to
permit the Defence and the detained person to fulfil their
tasks and meet their obligations, and is in line with the
practice in many national courts, as well as in many
international courts.

[10:15 a.m.]

As regards to the Detention Centre, we would remind you of the
decision taken by the Single Judge —-- myself, in fact —-- dated
7 November, that is to say, the day before yesterday, provided
that during the confirmation hearing -- that is to say, from
today —-— that the times allowing communication between the
defender and the detained person would be changed.

[10:16 a.m.]

The different team will be authorised to have access to Thomas
Lubanga Dyilo after each session, at (not interpreted) —-- 30

to 45 minutes, if the session finished before 6 p.m. and then
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that the further detail should the deadline —-- or the hearing
run beyond that deadline.

[10:16 a.m.]

Now, I would, of course, ask the Registrar to be particularly
attentive in applying this decision.

[10:16 a.m.]

Now, however, the judges turn to the Registrar. It is clearly
inadmissible that in a newsletter, a publication of the Court,
that Thomas Lubanga Dyilo be referred to as an "accused
person". Your distinction between media and internal
documents strikes me as a very weak argument. Mr Thomas
Lubanga Dyilo is presumed innocent and he is here in this
courtroom today to hear whether the Prosecutor is able to
bring proof to substantiate what he asserts. There our
decision is taken and I would now like us to proceed and I
would like the Registrar to read the charges as they have been
presented by the Prosecutor.

COURT OFFICER (interpretation): Thank you, your Honour.
[10:17 a.m.]

Extract from the document containing the charges.

The Prosecutor of the International Criminal Court, pursuant
to his authority under Article 61(3) (a) of the Rome Statute,
hereafter the Statute, charges Thomas Lubanga Dyilo with war
crimes as set forth below.

Thomas Lubanga Dyilo was born on 29 December, 1960, in Jiba,
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in the then Republic of Congo. He is of Hema-Gegere
ethnicity. Thomas Lubanga Dyilo is the President of the Union
des Patriotes Congolais (UPC) and was the Commander-in-Chief
of its former military wing, the Forces Patriotiques pour la
Liberation du Congo. He has a university degree in
psychology.

In late 1999, or early 2000, soon after Thomas Lubanga Dyilo
became involved in politics, he was elected a member of the
Assembly of the Province of Ituri. 1In early 2001, he became
the Deputy National Secretary for Youth and Sports of the
Front de Liberation du Congo (FLC). Later, Thomas Lubanga
Dyilo was appointed Defence Minister of the Rassemblement
Congolais pour la Democratie - Kisangani/Mouvement de
Liberation (RCD-K/ML), a position he held until about February
2002.

On 15 September 2000, Thomas Lubanga Dyilo, together with
others, mostly of Hema-Gegere ethnicity, founded the UPC, a
self-declared political military movement. Thomas Lubanga
Dyilo was appointed its first President, a position he
maintained at all times relevant to the present charges and up
until today.

[10:19 a.m.]

In mid September 2002 at the latest, Thomas Lubanga Dyilo,
together with others, founded the FPLC as the military wing of

the UPC. Upon its creation, he became its Commander-in-Chief
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and held this position throughout the period relevant to the
present charges.

[10:20 a.m.]

GENERAL ALLEGATIONS.

[10:20 a.m.]

All acts alleged in this document containing the charges
occurred between 1 July 2002 and 31 December 2003, in the
district of Ituri, Province Orientale, Democratic Republic of
the Congo, (DRC).

The crimes occurred in the context of an armed conflict, not
of an international character.

At all times relevant to the present charges, Thomas Lubanga
Dyilo was aware of the existence of an armed conflict in
Tturi.

[10:20 a.m.]

BACKGROUND.

[10:20 a.m.]

From its foundation, the UPC, from its headquarters in Bunia,
developed into a structured political-military movement in the
region of Ituri. Beginning in August 2002, the UPC gradually
expanded its influence throughout Ituri, allowing Thomas
Lubanga Dyilo, who had successfully lobbied a range of actors
for political, financial and military support, to form a
UPC-controlled government in September 2002. By the beginning

[as interpreted] of 2002, from its seat in Bunia, the UPC
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controlled much of the district of Ituri, resulting in Thomas

Lubanga Dyilo becoming the counterpart for regional, national

and international actors with an interest in the conflict in

Tturi.

[10:21 a.m.]

The daily work of the UPC government was carried out through a

"Secretariat General". The various portfolios such as

"Interior", "Finances and Budget", "Justice", "Foreign

Affairs", and "Economy", were assigned to UPC "national

secretaries", equivalent to the position of ministers.

[10:21 a.m.]

Thomas Lubanga Dyilo, as President of the UPC, at all times

relevant to the present charges,

fully exercised the powers he

was entrusted with by the UPC Statute. In practice, his

powers went even beyond what was envisioned in it, making

Thomas Lubanga Dyilo the ultimate authority within the UPC,

and the recipient of merely "technical advice" from the

"national secretaries", whom he appointed, suspended,

dismissed and expelled.

[10:22 a.m.]

Consequently, Thomas Lubanga Dyilo fully controlled the UPC

and its members.

[10:22 a.m.]

Over time, the UPC became an organisation which only

exceptionally included non-Hema.
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Thomas Lubanga Dyilo, the UPC aimed at establishing Hema
dominance and control in Ituri by military means and by ways
of violence. The UPC, under Thomas Lubanga Dyilo's
leadership, supported violent ethnic division and targeted the
non-Hema population in Ituri.

[10:23 a.m.]

In mid-summer 2002, at the latest, and in order to achieve the
aims of the UPC, Thomas Lubanga Dyilo, together with other UPC
leaders and FPLC commanders, defined a strategy to engage in
the armed conflict against the non-Hema militias, in
particular, the Lendu militia, which later on emerged as the
Lendu dominated Front Nationaliste Integrationniste (FNI), and
to spread violence amongst the Lendu civilians and civilian
members of other ethnic groups associated with the Lendu in
Ituri.

[10:23 a.m.]

From its inception, the UPC had soldiers, arms and ammunition
at its disposal. In September 2002, Thomas Lubanga Dyilo, as
President of the UPC, founded the FPLC as its military wing.
From the beginning, the FPLC commonly referred to simply as
"the UPC", was mainly comprised of Hema. By incorporating,
inter alia, members of the pre-existing Hema militia, as
soldiers and officers, the FPLC shortly after its creation had
several thousands of troops in arms, including a significant

number of children under the age of 15 years.
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[10:24 a.m.]

From the formation of the FPLC, and at all times relevant to
the present charges, Thomas Lubanga Dyilo, who at the end of
2000 had received military training in Uganda, was the FPLC
Commander—-in-Chief.

[10:24 a.m.]

Within weeks of its creation, Thomas Lubanga Dyilo, together
with others, established organised military structures within
the FPLC. These structures included a general staff, with a
Chief of General Staff and two deputies, one in charge of
military operations and organisation, and the other in charge
of administration and logistics. Staff officers for
personnel, intelligence, operations, logistics, and
civilian-military relations reported to the general staff.
[10:25 a.m.]

Resembling the organisation of well-structured armies, the
FPLC included a number of military sectors. Each sector was
comprised of hierarchically structured military units,
including brigades and battalion, commanded by trained
military officers. The FPLC was able to adjust its structure
in response to specific requirements of its military
objectives and repeatedly did so.

[10:25 a.m.]

The FPLC had extensive means of communication at its disposal,

such as satellite phones, mobile phones, Motorola phones [as
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interpreted] and other radios. These means of communication
allowed FPLC officers to maintain contact with each other, to
report to Thomas Lubanga Dyilo, and permitted effective
ordering and reporting within the FPLC chain of command.
[10:26 a.m.]

In addition, the means of transportation available to the FPLC
allowed its commanders and Thomas Lubanga Dyilo to deploy
throughout Ituri, and enabled Thomas Lubanga Dyilo's immediate
subordinate commanders to report to him in person at the FPLC
headgquarters on a regular basis.

[10:26 a.m.]

Thus, Thomas Lubanga Dyilo was in a position to exercise
command and control over subordinate military units on a
permanent basis, and to stay informed about the general
situation in Ituri, in particular about FPLC military
operations and the situation in the FPLC military training
camps .

[10:26 a.m.]

Thomas Lubanga Dyilo, at all times relevant to the present
charges, exercised authority over the FPLC, both de iure and
de facto, which he demonstrated by, inter alia, issuing
orders, instructions and directives to subordinate commanders.
During the second half of 2002 and throughout 2003, the FPLC,
under the command of Thomas Lubanga Dyilo, repeatedly

conducted large-scale military operations in Ituri,
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predominantly against the Lendu militia forces, Lendu
civilians and after its creation in December 2002, against the
Lendu—-dominated FNI.

[10:27 a.m.]

In these military operations, the FPLC repeatedly used
children under the age of 15 years to participate actively in
hostilities.

[10:27 a.m.]

MODE OF LIABILITY.

[10:27 a.m.]

Thomas Lubanga Dyilo committed the crimes of enlisting and
conscripting children under the age of 15 years and using them
to participate actively in hostilities as co-perpetrator,
jointly with other FPLC officers and UPC members and
supporters, including, inter alia, the FPLC officers named
below.

[10:28 a.m.]

Based on the intent shared by Thomas Lubanga Dyilo and the
other Jjoint perpetrators to enlist and conscript children
under the age of 15 years and to use them in hostilities, he,
in pursuing the common goal, coordinated their efforts and
controlled the execution of the common plan.

[10:28 a.m.]

Thomas Lubanga Dyilo and the other joint perpetrators

contributed to the common plan according to their respective
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functions and powers within the FPLC military structure and
the UPC. Thomas Lubanga Dyilo, as a key actor, in his
position as both President of the UPC and Commander-in-Chief
of the FPLC, played an overall coordinating role by providing
the organisational, infrastructural and logistical framework.
He appointed the higher ranks within the FPLC, thus ensuring
the existence and coherence of the military structure into
which the children were incorporated. 1In line with the UPC
Statute, Thomas Lubanga Dyilo guaranteed the continuity of the
UPC and the FPLC by securing their financial means. Thus, he
made it possible for the FPLC to recruit children, to set up
FPLC military camps, and to militarily train the children.
Furthermore, Thomas Lubanga Dyilo repeatedly negotiated the
provision of weapons and other military equipment, including
such as would be used by the children in hostilities.

[10:29 a.m.]

Thomas Lubanga Dyilo lent his authority to the common goal in
a variety of ways. He repeatedly inspected various FPLC
training camps to encourage children and to prepare them for
combat. In addition, Thomas Lubanga Dyilo maintained close
contact with those subordinate FPLC commanders known as being
active in recruiting, training, and using children in
hostilities, including, inter alia, the Deputy Chief-of-Staff,
Bosco Ntaganda, Commander Tchaligonza, and Deputy National

Secretary for Defence, Yves Kahwa Panga. Furthermore, he
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encouraged families to provide their children to the FPLC.
Moreover, by his own use of children as bodyguards, Thomas
Lubanga Dyilo set an example about the ways in which children
could be used.

[10:30 a.m.]

In doing so, Thomas Lubanga Dyilo in his leadership role,
coordinated the efforts of the other FPLC officers, some of
whom, as co-perpetrators, contributed to the common goal by
recruiting children under the ages of 15 years themselves or
through subordinates. Others transported the children or
arranged for the transportation to the FPLC military training
camps, whilst others provided military change to the children
and/or equipped them with weapons. Then the FPLC command [as
interpreted] unit commanders placed the children into their
military units and ordered them into combat. Often, the same
FPLC officers commanded the FPLC military training camps,
provided the military training and ordered the children to
participate in FPLC military operations.

[10:31 a.m.]

CHARGES.

[10:31 a.m.]

ENLISTING AND CONSCRIPTING CHILDREN UNDER THE AGE OF 15 YEARS
AND USING THEM TO PARTICIPATE ACTIVELY IN HOSTILITIES.

[10:31 a.m.]

FPLC policy of enlisting and conscripting children under the
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age of 15 years and using them to participate actively in
hostilities.

With the foundation of the UPC, Thomas Lubanga Dyilo started
to pursue his political military and economic aims by using
Hema members of pre-existing militia groups and selected
trained officers, including some officers of other ethnic and
geographical origins. Soon, the UPC recruited, in large
numbers, men, women and children and provided them with
extensive military training.

[10:32 a.m.]

Prior to the foundation of the FPLC, and since 2001, at the
latest, the UPC actively recruited children under the age of
15 years in significant numbers and subjected them to military
training in its military training camp in Sota, among other
places. Thomas Lubanga Dyilo was directly involved in these
recruitment activities, including forcible recruitment. The
compound of his house in Bunia was used as a distribution
centre for sending new recruits, including children under the
age of 15 years, to various UPC military training centres.
[10:33 a.m.]

After the foundation of the FPLC, throughout the remainder of
2002, and throughout 2003, Thomas Lubanga Dyilo, in pursuing
the UPC policy, jointly with a variety of high-level and
mid-level subordinate FPLC commanders, continued to enlist and

conscript children systematically and in charge numbers,
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including children under the age of 15 years, to militarily
train them and to use them to participate actively in
hostilities. FPLC senior commanders repeatedly participated
directly in the recruitment of children under the age of 15
years.

[10:33 a.m.]

Thomas Lubanga Dyilo continued the earlier practice that each
Hema family contribute to the war efforts by providing
children to the Hema militia. Accordingly, Hema families
brought forward children, including children under the age of
15 years, who were enlisted by the FPLC. As a result, the
number of children amongst the recruits in the FPLC's training
camps was significant.

[10:34 a.m.]

In addition, both the UPC and the FPLC, from August 2002
onwards, launched repeated campaigns to recruit children,
including by force. The features of these campaigns included,
inter alia, making available pick-up cars to specific
"emissaries", who were promised money for special recruitment;
senior FPLC military commanders organising the recruitment of
children by participating in meetings with the local Hema
communities, including in Bunia, during which gatherings they
ordered Hema family to enrol their children in the FPLC,
threatening to recruit the children by force; and the

imposition of a special, almost weekly tax on all civilians,
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irrespective of their ethnic background by the UPC government
in Ituri, led and controlled by Thomas Lubanga Dyilo, with the
particular purpose of funding the military training of
children and in order to facilitate the coordinated efforts in
recruiting children.

PATTERN OF THE FPLC IN ENLISTING AND CONSCRIPTING CHILDREN
UNDER THE AGE OF 15 YEARS AND USING THEM TO PARTICIPATE
ACTIVELY IN HOSTILITIES.

ENLISTING CHILDREN.

[10:35 a.m.]

The UPC and the FPLC from its foundation and throughout 2002
and 2003, admitted children under the age of 15 years into
their ranks. These children included children who, by their
physical appearance, were manifestly under the age of 15
years.

[10:35 a.m.]

For various reasons, these children, mostly boys but also
girls, in high numbers either "voluntarily" joined the FPLC or
were made available by their families. The willingness of the
children to join the FPLC was determined by, inter alia, the
desire for revenge of orphans whose families were killed or
allegedly killed by the militias opposing the FPLC, the wish
to acquire social status and/or the coercive circumstances in
which the children found themselves, such as basic, urgent

needs for protection and food.
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[10:36 a.m.]

The FPLC exploited these circumstances in implementing its
policy of enlisting children under the age of 15 years.
[10:36 a.m.]

CONSCRIPTING CHILDREN.

[10:36 a.m.]

During 2002 and 2003, and throughout Ituri, FPLC commanders
forcibly recruited children, including children who, by their
physical appearance, were manifestly under the age of 15
years. FPLC forces systematically abducted mainly boys, but
also girls, and forcibly incorporated them into the ranks of
the FPLC.

[10:37 a.m.]

USING CHILDREN TO PARTICIPATE ACTIVELY IN HOSTILITIES.
[10:37 a.m.]

Immediately after their recruitment, the children, both boys
and girls, were forced to march in some instances long
distances, or were driven, in usually larger groups, by FPLC
soldiers in trucks and other vehicles to FPLC training camps
in Ituri.

[10:37 a.m.]

The training camps included the training camps in Centrale,
Mandro, Rwampara, Irumu and Bule. Almost all training camps
were located close to Thomas Lubanga Dyilo's permanent

headquarters in Bunia. Centrale is located to the north of
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Bunia at a distance of 12 kilometres. Mandro is situated to
the east of Bunia at a distance of 15 kilometres. Rwampara is
located to the southwest of Bunia at a distance of 13
kilometres. Irumu i1s located to the southwest of Bunia, at an
aerial distance of about 40 kilometres and at a road distance
of 55 kilometres. Bule is located to the northeast of Bunia,
at an aerial distance of about 55 kilometres, and at a road
distance of 110 kilometres.

[10:38 a.m.]

It was common practice that the day following their arrival at
the military training camps, the organised and systematic
military training of the children by the FPLC officers began.
The aim of the training was to prepare the children for active
participation in hostilities. Training lasted up to two
months, and included daily full-day practical physical
exercises, like saluting, marching, running and taking
positions. In addition, the children received intensive
training in the use of firearms. The instructors sought to
boost the morale of the children by compelling them to sing
aggressive military songs, including songs disparaging or
threatening the Lendu.

[10:38 a.m.]

The children in the FPLC were subjected to strict military
discipline. A detailed system of severe sanctions for

misconduct was imposed on them, including beatings, detention
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and execution.

[10:39 a.m.]

FPLC senior commanders regularly visited the FPLC training
camps, where children under the age of 15 years were trained.
Thomas Lubanga Dyilo himself repeatedly visited the training
camps. He saw the children being trained, spoke to them and
encouraged their fighting morale.

[10:39 a.m.]

Regularly, after completion of the training, FPLC commanders
provided each of the children with a military uniform and a
personal weapon, usually a gun.

[10:39 a.m.]

Soon after the completion of the basic military training, FPLC
commanders, including senior ones, regularly ordered children,
boys and girls, including those under the age of 15 years, to
fight at the frontlines. FPLC commanders gave the children
instructions to kill all Lendu, without any instruction to
differentiate between soldiers and civilians. Reluctant
children, fearing to get killed during battle, were forced to
participate in the hostilities by threats of execution.
Afraid for their lives, they obeyed the orders and repeatedly
killed Lendu, both soldiers and civilians. Whilst fighting at
the frontlines, many children fighting for the FPLC were
killed. Others were seriously wounded.

[10:40 a.m.]
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it was common for children to be used by

FPLC military commanders, including Thomas Lubanga Dyilo, as

bodyguards.
the commanders'

military deployments.

Their tasks included, inter alia, guaranteeing

close physical protection, including during

Furthermore, the children used as

bodyguards were ordered to protect the headquarters of the

general staff in Bunia, and the commanders' private houses.

[10:41 a.m.]

The number of children guarding FPLC commanders depended on

the commander's rank and ranged from one child to more than 10

children,

By these acts,

both boys and girls.

Thomas Lubanga Dyilo committed count 1,

conscripting children into armed groups, a war crime

punishable under Article 8 —-—- Articles 8(2) (e) (vii) and

25(3) (a) of the Rome Statute.

Count 2, enlisting children into armed groups, a war crime,

punishable under Article 8(2) (e) and 25(3) (a) .

Count 3, using children to participate actively in

hostilities,
8(2) (e) (vii)

Fatou Bensouda,

28 August

a war crime punishable under Articles
and 25(3) (a) of the Rome Statute. Signed by

for Luis Moreno-Ocampo the Prosecutor, dated

2006, in The Hague. Thank you.

PRESIDING JUDGE JORDA: Thank you, Registrar, I am looking at

the clock.

schedule.

I am thinking of the interpreters and our

Normally,

we should be concluding this first part
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of the hearing. It is not yet a quarter to 11, exactly. I am
going to turn to the Prosecutor now and we shall ask him to
speak for an hour and a half. Please think of the time and
arrange so that your first segment ends at 11 o'clock, and
then we'll take a break for 30 minutes. The Prosecutor may
address the Court now.

MRS BENSOUDA: As the Court pleases. Mr President —-
PRESIDING JUDGE JORDA: Is it Madam Bensouda?

MRS BENSOUDA: Mrs Bensouda. With the Chambers permission, I
would like to start with a few introductory remarks before,
probably after the break, leaving the floor for

Mr Ekkehard Withopf, the Senior Trial Attorney, to present the
Prosecution's opening statement.

Mr President, honourable judges, during the previous

century, millions of people, many of them children, were
victims of unimaginable atrocities —-- atrocities which often
remained unpunished.

[10:43 a.m.]

A determination that the most serious crimes of concern to the
international community must not go unpunished led to the
establishment of a permanent, independent, International
Criminal Court.

[10:44 a.m.]

The International Criminal Court, Mr President, symbolises the

hope that by ending impunity for such crimes, we might prevent
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their occurrence and contribute to the peace, security and
well-being of the world.

[10:44 a.m.]

Mr President, honourable judges. The case we intend to
prosecute against Thomas Lubanga Dyilo represents a key step
in the realisation of this hope.

[10:44 a.m.]

Mr Thomas Lubanga Dyilo is charged with three counts of war
crimes under Articles 8 (2) (e) (vii) and 25(3) (a) of the

Rome Statute; namely, criminal responsibility for enlisting
and conscripting children under the age of 15 and using them
to participate actively in hostilities.

[10:45 a.m.]

The drafters of the Rome Statute identified these crimes
against children as being amongst the most serious crimes of
concern to the international community as a whole.

[10:45 a.m.]

Mr President, the practice of conscripting or enlisting
children and using them in warfare represents one of the most
brutal and morally troubling crimes against one of the most
vulnerable groups in times of war: children. The destructive
and enduring impact of this practice is immeasurable. Not
only does it jeopardise the lives and futures of the
individual children, but it affects entire societies, and may

ultimately impede the development of peace in their country
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and even in the entire geographical region, in this instance,
the Great Lakes in Africa.

[10:46 a.m.]

This practice has been prohibited by various instruments of
international law. However, beyond a few isolated efforts by
some international tribunals and domestic courts, there has
been a huge gap between these standards and their application.
[10:46 a.m.]

Until now.

[10:46 a.m.]

Your Honours, in the days to come, the Prosecution will unveil
its evidence against Thomas Lubanga Dyilo in support of the
charges against him. As the Senior Trial Lawyer will
elaborate upon in his opening statement, the Prosecution will
present evidence showing that Thomas Lubanga Dyilo, acting
with others, and always in a prominent role, conscripted and
enlisted children under the age of 15 into his armed militia
group. These children were then trained to fight —-- to fight
in the conflict in Ituri, during which many of them killed
others or were killed themselves.

[10:47 a.m.]

Specifically, the Prosecution will present to the Court the
details of the individual cases of six children who were
victims of these crimes; crimes perpetrated by Thomas Lubanga

Dyilo.
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[10:47 a.m.]

These six children are not his only victims. As the
Prosecution will show, their experiences reflect those of
hundreds of other children.

[10:48 a.m.]

Your Honours, in the course of the confirmation hearing, we
will present evidence to satisfy the Court that there are
substantial grounds to believe that Thomas Lubanga Dyilo
committed the crimes with which he has been charged, and that
the case against him should proceed to trial.

[10:48 a.m.]

In doing so, your Honours, we hope —-- we hope to send a
message that those who use children to fight adult wars will
face prosecution under the full weight of international law.
We hope to demonstrate to the victims of the conflict in the
DRC that those individuals who bear the greatest
responsibility for the crimes committed against their children
will be held accountable for their sufferings.

[10:48 a.m.]

Your Honours, Thomas Lubanga Dyilo is one of them.

[10:49 a.m.]

With the kind permission of the Court, I would now invite the
Senior Trial Lawyer, perhaps after the break, it depends, who
will be presenting the Prosecution's opening statement. As

your Honours please.
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PRESIDING JUDGE JORDA (interpretation): As much as possible,
we can see what Mr Withopf can do, but I would like us to stop
at 11 o'clock —-- that's 10 minutes from now. So you must

arrange your schedule accordingly. Mr Withopf, you may begin

now.
[10:49 a.m.]

MR WITHOPEF: Mr President, your Honours. This is a case
about children, and this is a case about young children. It

is a case about young children under the age of 15 years.
[10:50 a.m.]

It's a case about young children under the age of 15 years
having been conscripted, having been enlisted, and having been
used to participate actively in hostilities, and it is a case
about the liability —-- the criminal liability of Thomas
Lubanga Dyilo.

[10:50 a.m.]

Thomas Lubanga Dyilo, who at the initial appearance on

20 March of this year, told you, Mr President, your Honours,
and told the world, that he is a politician. And, indeed,
Thomas Lubanga Dyilo was, and he is, a politician —-- a
politician, the President of the Union des Patriotes
Congolais, the UPC, with national ambitions flattered by the
international community.

[10:51 a.m.]

A politician who liked to attend peace conferences; a
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politician who liked to talk about peace and pacification, and
he wanted —-- Thomas Lubanga Dyilo wanted to be seen as such
and he still wants to be seen as such.

[10:51 a.m.]

Thomas Lubanga Dyilo, however, Mr President, your Honours —-—
Thomas Lubanga Dyilo is a man with a double face, and the
Prosecution, in the context of this confirmation hearing, will
show his other face. And the other face of Thomas Lubanga
Dyilo is the face of a military commander, the face of the
Commander—in-Chief of the Forces Patriotiques pour la
Liberation du Congo, the FPLC. The face of a military
commander who made his troops fight a war, who made his troops
fight a brutal war against the Hema —-- the non-Hema population
in Tturi.

[10:52 a.m.]

And the Prosecution will show the face of a military commander
who, for the sake of that war, together with others,
conscripted and enlisted children under the age of 15 years
into the FPLC. Thomas Lubanga Dyilo made the children get
military training.

[10:53 a.m.]

Thomas Lubanga Dyilo made them train to kill, and Thomas
Lubanga Dyilo made them kill, and Thomas Lubanga Dyilo let the
children die. He let them die in hostilities —-- many, many

children.
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This confirmation hearing, Mr President, your Honours —-- this
confirmation hearing will give the world a picture, an idea,
about the brutality of the life of child soldiers, and it will
give the world a picture about people who are responsible ——
who are responsible for it -- criminally responsible. In this
case, Thomas Lubanga Dyilo.

[10:54 a.m.]

Mr President, your Honours, I would prefer to stop here and to
be continue after the break.

PRESIDING JUDGE JORDA (interpretation): We have only five
minutes. We are going to take our break now. We'll have a
break for 30 minutes to enable the interpreters and other
participants to take a break, of course. The Court is
adjourned.

[10:54 a.m.]

[Short adjournment]

[11:34 a.m.]

THE USHER: All rise. The International Criminal Court is
now in session. Please be seated.

PRESIDING JUDGE JORDA (interpretation): So the hearing is
open again. Please sit down. Could security please bring in
Mr Thomas Lubanga Dyilo, please.

[11:35 a.m.]

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA (interpretation): Please be seated. Is

Page 42



11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

11

:35

: 35

:35

:36:

:36:

:36:

:36:

:36:

:36:

:36:

:36:

:36:

:36:

:37:

:37:

:37:

:37:

:37:

:37

: 37

: 37

:37:

:37:

:37:

: 37

:52

:57

:59

02

10

15

22

27

33

38

45

50

52

00

05

12

16

19

: 21

127

:35

40

44

49

:52

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-30-EN [09Nov2006 ET WT] 43/195 SZ PT

everybody in their seat? Mr Withopf, you can continue with
the presentation of your case.

MR WITHOPEF: Thank you very much, Mr President; thank you,
your Honours. Mr President, your Honours, who is Thomas
Lubanga Dyilo? Thomas Lubanga Dyilo is 45 years of age. He
was born in Djiba in the then Republique du Congo and he is of
Hema-Gegere ethnicity. Thomas Lubanga Dyilo is educated; he
holds a university degree. Thomas Lubanga became involved in
politics in early 2000 at the latest. He established himself
on the political scene in Ituri and he did so quickly. And
soon he was elected to the Provincial Assembly of Ituri.
[11:36 a.m.]

On 15 September 2000, Mr President, your Honours, Thomas
Lubanga Dyilo, together with others, formed the UPC. The UPC,
a self-declared, and I quote, "political-military movement" --
a political-military movement, and I quote again "for the
liberation of the people".

[11:37 a.m.]

Thomas Lubanga Dyilo was appointed the UPC's first President.
Thomas Lubanga Dyilo was the UPC's President until recently.
With your permission, Mr President, your Honours, I am now
turning to the armed conflict in Ituri in 2000 and in 2003.
[11:37 a.m.]

Thomas Lubanga Dyilo committed the crimes with which he is

charged between July 2002 and December 2003. He committed
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them in the region of Ituri.
[11:38 a.m.]
Ituri, Mr President, your Honours —-- Ituri is a district of

the Province Orientale of the DRC. It borders Uganda to the

east and it borders Sudan to the north. It is an area rich in
valuable resources: gold ——- in particular gold; diamonds;
coltan; timber; and oil. Ituri's capital is Bunia. Bunia is

a town of about 100,000 inhabitants. In 2002 and in 2003
Bunia's population grew, and it grew dramatically. Tens of
thousands of people sought refuge there trying to escape the
disastrous consequences of the armed conflict in Ituri.

[11:38 a.m.]

Ituri is densely populated. Its population is estimated to be
about 3.5 million people from about 18 ethic groups. Amongst
the bigger groups are the Hema and are the Lendu.

[11:39 a.m.]

For decades —- for decades there has been tension between the
Hema and the Lendu communities. The ethic divide escalated in
1999. It escalated into an armed conflict.

[11:39 a.m.]

Your Honours, it was against this background that Thomas
Lubanga Dyilo, together with others, in September 2000 founded
the UPC.

[11:39 a.m.]

The Prosecution will show —-—- will show that the UPC from its
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inception had soldiers, had arms, and had ammunition at its
disposal. It took Thomas Lubanga Dyilo until September 2002
to give this militia group a name. It was then that Thomas
Lubanga Dyilo called it the FPLC.

[11:40 a.m.]

Simultaneously, the Lendu organised themselves in armed
groups, and the hostilities intensified.

[11:40 a.m.]

As a result, at the latest from mid-2002 onwards the FPLC on
one side and the Lendu armed groups later on organised in the
Front de Resistance Patriotique de 1'Ituri, the FRPI on the
other side, engaged in an armed conflict in Ituri.

[11:41 a.m.]

The armed conflict was violent, and it became a brutal armed
conflict.

[11:41 a.m.]

This local ethnic conflict, Mr President, your Honours —-- this
local ethnic conflict was part of a web of local, national and
regional conflicts. And it was aggravated —-- it was
aggravated by international actors. These international
actors supported the various Ituri-based armed groups with
military expertise, with military training, with weapons, and
with ammunition.

[11:41 a.m.]

More concretely, Mr President, your Honours, Uganda provided
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such support to the UPC from 2000 to the end of October 2002,
and Rwanda from mid 2002 to about June 2003. Mr President,
your Honours, this armed conflict continued throughout the
time relevant to the document containing the charges, and
Thomas Lubanga Dyilo —-- Thomas Lubanga Dyilo was aware of its
existence throughout the relevant time period.

[11:42 a.m.]

As a result —- as a result of the armed violence in Ituri
about 8,000 civilians have been killed; more than 600,000
civilians have been forced to flee their homes.

[11:42 a.m.]

In light of this situation, and as a logical consequence, the
UN Security Council in numerous —-- and I repeat in numerous
resolutions found that the armed hostilities, the extremely
volatile hostilities, required international intervention.
[11:43 a.m.].

And, as a result of the continued worsening of the situation,
the UN Security Council exercised its Chapter VII powers. It
exercised its Chapter VII powers in July 2003. MONUC then
became the largest peace-keeping mission, with over 8,000
personnel —-- military personnel in Ituri.

[11:43 a.m.]

Mr President, your Honours, with your permission, I am now
going to address the document containing the charges itself.

[11:43 a.m.]
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The Prosecution charges Thomas Lubanga Dyilo with three counts
of war crimes; namely, conscripting children into armed
groups; enlisting children into armed groups; and using
children to participate actively in hostilities.

[11:44 a.m.]

The document containing the charges details the individual
cases of six child victims of these crimes —-- three boys and
three girls.

[11:44 a.m.]

They were young —- and they were very young. The children
victims were 10, were 11, they were 13 years old when they
were taken to the FPLC military training camps. Most of
them -- most of them were abducted by FPLC soldiers —--
soldiers under the command of Thomas Lubanga Dyilo, soldiers
implementing Thomas Lubanga Dyilo's policies.

[11:45 a.m.]

Most of the children were used to participate actively in

hostilities. They were forced to kill, and Mr President, your
Honours, they saw children of their age —-- of their ages being
killed.

[11:45 a.m.]

The Prosecution evidence will show that the other
children-victims were as young as 7, as young as 8, as young
as 9 years old —— manifestly —— manifestly under the age of

15 years.
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[11:45 a.m.]
The children named in the document containing the charges were
the victims of Thomas Lubanga Dyilo, but they were not the

only victims of Thomas Lubanga Dyilo.

[11:46 a.m.]
As will be shown by the Prosecution, their fate —-- their fate
represents the fate of literally hundreds -- and I repeat, of

literally hundreds of children of their age.

[11:46 a.m.]

And, Mr President, your Honours, this was their fate: as
mentioned, many of the children were abducted -- abducted by
FPLC troops —- abducted on the road, together with other
children, abducted in significant numbers; abducted from
schools ——- children of the same age, under the age of

15 years; abducted from their parents' houses in the presence
of their families, in the presence of their fathers and in the

presence of their mothers.

[11:47 a.m.]

And the families did not resist. They did not resist because

they were threatened —-- they were threatened with death. They
feared being killed —-- killed by FPLC troops —-- killed by FPLC

troops under the command of Thomas Lubanga Dyilo.
[11:47 a.m.]
Other children followed the FPLC troops voluntarily. They did

so for a variety of reasons, such as the desire for revenge of
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orphans whose families had been killed by militias opposing
the FPLC; such as the wish to gain social status; such as the
need —-- and, I add, the urgent need -- for protection and
shelter, and for basic survival, such as having access to
food.

[11:48 a.m.]

The children's willingness to join the FPLC was determined by
the precarious circumstances they found themselves in —-—
circumstances that left them no option —- no option other than
enlisting in the FPLC, despite being unable to understand or
cope with the implications.

[11:48 a.m.]

Mr President, your Honours, after their recruitment the
children were brought by FPLC soldiers to FPLC training camps,
and the training camps were located in Ituri -- Centrale,
Mandro, Rwampara, Irumu and Bule —-- training camps close to

Bunia, very close to Bunia, and very close to Thomas Lubanga

Dyilo.

[11:49 a.m.]

Children were made to march to the camps. Other children were
loaded on trucks. To prevent them from fleeing the children
were always —- they were always closely guarded. Sometimes

they were tied, sometimes they were threatened with death.
[11:49 a.m.]

Upon arrival in the camps the children were distributed into
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groups of new recruits —-- adult soldiers and children
together, boys and girls together, no distinctions were made.
[11:49 a.m.]

Sometimes the children's clothes were taken away and, if

deemed necessary, the girls' hair was cut.

[11:50 a.m.]
Thomas Lubanga Dyilo —-—- Thomas Lubanga Dyilo, he could easily
visit the training camps, and he did so. The Prosecution will

present evidence of Thomas Lubanga Dyilo's regular visits to
the Bule training camp; of Thomas Lubanga's repeated
inspections of the Irumu training camp, and we will present
evidence of Thomas Lubanga Dyilo inspecting the Rwampara
training camp. The Rwampara training camp was notorious —-- it
was notorious for the presence of children. It was well known
to the international community, and it was well known to
Thomas Lubanga Dyilo.

[11:50 a.m.]

In particular, the Prosecution will show video footage showing
Thomas Lubanga Dyilo inspecting the Rwampara training camp in
February 2003. This material will show that Thomas Lubanga
saw the children being trained, that he spoke to them, and
that he encouraged them —-- he encouraged them to fight.

[11:51 a.m.]

Also, other FPLC senior military commanders visited the

training camps. The Prosecution will present evidence showing
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that Bosco Ntaganda, the Deputy Chief of the FPLC General
Staff and in charge of his military operations, that Bosco
Ntaganda regularly visited the FPLC training camps in Bule, in
Rwampara, and in Mandro. The latter is another FPLC training
camp notorious and well known, including at the time, for the

training of children.

[11:52 a.m.]
The Prosecution's evidence will provide an insight —-- an
insight into these inspections. The evidence will reveal that

Thomas Lubanga Dyilo talked to the new recruits; that Thomas
Lubanga Dyilo told the children to closely follow the
instructions, and thus to train to attack, and thus to train
to kill. Other FPLC senior commanders did the same, and they
did so repeatedly.

[11:52 a.m.]

The children were encouraged to follow the training;
simultaneously they were threatened to be killed if they
attempted to flee.

[11:52 a.m.]

The evidence —-- the Prosecution's evidence will also reveal
that on the occasion of the regular visits all recruits would
line up ——- would line up in order of height, obviously their
height being an indicator of their age —-- easy for the
inspecting commanders to spot the young recruits; easy for

them to spot the ones under the age of 15 years, and easy for
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Thomas Lubanga Dyilo -- easy for them, if they had cared.
They did not. Why should they? They had recruited the
children, and they wanted to use them as bodyguards, as
regular soldiers for combat and ready to fight, carrying
weapons, carrying AK47s, in military uniforms -- military
uniforms provided by Thomas Lubanga Dyilo and other FPLC
senior commanders.

[11:54 a.m.]

Mr President, your Honours, the children were referred to in

the military training camps as "kadogos". "Kadogo" is the
Swahili word for "small child". The FPLC commanders who
trained the children, they knew whom they trained -- small

children, young children, children under the age of 15 years.
The training, Mr President, your Honours, a systematic
training and similar —-- very similar in all camps, began the
day after their arrival. Its goal was to prepare the children
to participate actively in hostilities; the goal was to
prepare them to fight. The statements the Prosecution has
taken from the children victims and other witnesses will
provide the following details. Training, usually over a
two-month period, included daily —-- included daily full-day
practical physical exercises: saluting, marching, running,
climbing, crawling, taking positions —- the full programme.
The children were taught to fight with bayonets and daggers,

to fight with sticks. They were intensively used —-- they were
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intensively taught to use firearms, to shoot with firearms.
Their morale was encouraged by the instructors making them
[sic] aggressive military songs, such songs often aimed at the
Lendu.

[11:56 a.m.].

The children in the FPLC military training camps were
subjected to strict military discipline. Wrongdoings were
severely punished. Detention and beatings were regular
occurrences; children were beaten when they did not
satisfactorily perform their exercises. The children were
threatened to be killed if they lost their weapons, and the
threats materialised. There are reports of executions of
children for that reason.

[11:56 a.m.]

Upon completion of their basic military training,

Mr President, your Honours, the children were supplied with
military uniforms. They were supplied with weapons, and they
were supplied with ammunition.

[11:57 a.m.]

The children were instructed —-- they were instructed in detail
and they were instructed to kill the enemies, to kill all
Lendu regardless of whether they were combatants or

civilians —-- the more the better, the children were
instructed —-- instructed by promises of being rewarded with

higher positions.
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[11:57 a.m.]

Children were regularly assigned as bodyguards —-- bodyguards
of FPLC military commanders, including senior ones, and
including Thomas Lubanga Dyilo.

[11:57 a.m.]

The number of children guarding FPLC commanders depended on
the commanders' rank. It ranged from three to 12 children,
sometimes more, and, again, both boys and girls. Their tasks
included close physical protection of their commanders,
carrying their commanders' military gear —-- their guns, their
ammunition and their communication equipment.
[11:58 a.m.]

And the children were ordered to participate in FPLC military
operations. FPLC commanders, including senior FPLC
commanders, ordered children, and again both boys and girls,
to fight at the frontlines. The Prosecution's evidence will
show that hesitating children, fearing to be killed during
battle, were made to participate in the hostilities.

[11:58 a.m.]

The children were forced to do so —- forced by threats of
execution. The children were told to use "chanvre" --
cannabis —-- prior to and during combat. The FPLC Commanders
ordering the children into combat made them believe that
chanvre would make them less fearful, would make them

invincible. And the children used it, and the children were
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less fearful, and they killed, and the children died in
combat.

[11:59 a.m.]

Whilst taking part in hostilities, FPLC child soldiers were
regularly ordered and they were expected to kill Lendu militia
and civilians alike. They obeyed the orders.

[11:59 a.m.]

Equally, whilst fighting at the front lines, many FPLC child
soldiers were killed, and others were seriously wounded.
[12:00 p.m.].

Mr President, your Honours, following the orders -- following
the orders of their FPLC Commanders, children participated in
the FPLC attacks on Libi, and Mbau in October 2002; on Largu
in early 2003; on Lipri in February 2003; on Bogoro in March
2003; on Bunia in May 2003; and on Djugu and Mongbwalu in June
2003. They fought at the frontlines, both boys and girls,
following their commanders' orders.

[12:00 p.m.]

These and other children's fate, Mr President, and your
Honours, this fate is the result of a policy -- a policy
developed by the UPC and implemented by the FPLC. And

I recall, at the time relevant to the charges Thomas Lubanga
Dyilo was the President of the UPC, and simultaneously Thomas
Lubanga Dyilo was the Commander-in-Chief of the FPLC, the

UPC's military wing.
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[12:01 p.m.]

With your permission, Mr President, your Honours, I will now
address the background and the objectives of the UPC.

[12:01 p.m.]

Thank you, Mr President. The Prosecution will present
evidence, both documentary evidence and statements, that will
detail the background and the objectives of the UPC and the
role —— and I add the dominant role —-- Thomas Lubanga Dyilo
played in it.

[12:02 p.m.]

And this evidence will show, Mr President, your Honours, that
the UPC took power in Bunia in August 2002; and that the UPC
controlled most of Ituri by the end of 2002; and that already
by September 2002 -- by the end of September 2002 the UPC had
formed a government in Ituri.

[12:02 p.m.]

Witness statements will show that it was a Hema-dominated
government —-- a Hema-dominated government reflecting the Hema
dominance in the UPC.

[12:02 p.m.]

Whilst on paper in the UPC Statute, whilst in public
declarations, and whilst in speeches the UPC was an open
political party —-—- open to all ethnicities, the reality —-- the
reality was different, and it was very different, and witness

statements do reveal it. The UPC was an almost exclusivist
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Hema organisation —-- an organisation promoting the interests
of the Hema.

[12:03 p.m.]

Thomas Lubanga Dyilo left no doubt —-- no doubt on his
strategy. UPC members who tried to implement the statutory
objectives were discarded. UPC members trying to oppose
Thomas Lubanga Dyilo were identified, they were called enemies
by the UPC, and they were threatened. They were threatened,

including by Thomas Lubanga Dyilo and in some instances they

were arrested. Foreigners —-- white fathers, employees of NGOs
and intergovernmental organisations —-- suspected of
criticising the UPC were expelled. The UPC was exercising its

power in Ituri.

[12:04 p.m.]

And soon, in summer 2002, the aim of the UPC became clear, and
it became very clear. The aim was to establish Hema dominance
and control in Ituri by military means, and by way of

violence —-- violence targeting the non-Hema population in
Tturi.

[12:04 p.m.]

Thomas Lubanga Dyilo, together with other UPC leaders, defined
a strategy to, by use of military force, fight the non-Hema
militias, and he implemented that strategy.

[12:05 p.m.]

Thomas Lubanga Dyilo's UPC was powerful. Witness statements
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the Prosecution has taken will show that the UPC got

support —-—- political support, financial support and, the UPC
being a political-military movement, also military support,
and I add significant military support.

[12:05 p.m.]

And the Prosecution's evidence will reveal that Thomas Lubanga
Dyilo played a particular role —-- that he played a very
particular role in obtaining that support.

[12:06 p.m.]

The UPC controlling most of Ituri meant, in practical terms,
that it was Thomas Lubanga Dyilo who actually was controlling
most of Ituri. A broad range of witness statements confirms

Thomas Lubanga Dyilo's own view that he was the authority

within the UPC -- the ultimate authority.

[12:06 p.m.]

These witness statements, corroborated by documents —-- and

I add by many documents —-- will show that Thomas Lubanga Dyilo

fully exercised the powers he was entrusted with by the UPC
Statute. Thomas Lubanga Dyilo was in full control of the UPC
and its members, and he did not share —-- and he did not share
this power with anybody.

[12:06 p.m.]

Documents will show that Thomas Lubanga Dyilo normally signed
the UPC's decrees. He dealt with the big matters, and he

dealt with the small issues —-—- he dealt with everything.
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[12:07 p.m.].

Witness statements will reveal that he took most of the
decisions without even consulting the other members of the
UPC's executive. The national secretaries of the UPC could
not take decisions without his approval, and not as a
surprise, if and when deemed necessary by him, he imposed
disciplinary measures —-—- disciplinary measures similar —-- very
similar to those imposed in military structures and, indeed,

I recall the UPC was a political-military movement, and it was
a self-declared political-military movement.

[12:07 p.m.].

Thus, from its foundation, the UPC had soldiers, had arms and
ammunition at its disposal. Soldiers and officers previously
serving within previously existing Hema militia groups joined
the military forces of the UPC.

[12:08 p.m.]

Mr President, your Honours, I'm now turning to the FPLC -- the
FPLC, the military wing of the UPC. 1In September 2002 Thomas
Lubanga Dyilo, as President of the UPC, gave the UPC militia a
name. He founded the FPLC as its military wing. The new name
did not make a difference; in particular, for the victims, it
did not make any difference.

[12:08 p.m.]

The FPLC continued to be commonly referred to as the UPC.

Even official UPC and FPLC documents —-- and I repeat official
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UPC and FPLC documents —-- and the Prosecution will present
such documents, even in such documents there was no clear
distinction —-- there was no distinction at all, and there was
no reason for it and there was no need for such a distinction.
The FPLC was the UPC's military component. The FPLC's
uniforms displayed UPC symbols, and Thomas Lubanga Dyilo
referred to the FPLC as the, and I quote, "army of the UPC".
Thomas Lubanga Dyilo signed orders to his subordinate officers
as, and I quote again, "the President of the UPC" and, again

I quote, "Commander—-in-Chief of the FPLC".

[12:10 p.m.]

As the UPC, Mr President, your Honours, the FPLC was mainly
comprised of Hema. Thomas Lubanga's dominant role in the UPC
was mirrored in his position in the FPLC. Thomas Lubanga
Dyilo was the Commander—-in-Chief of the FPLC and he was a

de iure and he was a de facto. Thomas Lubanga Dyilo signed
orders as "Commander—-in-Chief". Thomas Lubanga Dyilo was
addressed as "Commander-in-Chief" by subordinate commanders,
and he was addressed so also by others. And Thomas Lubanga
Dyilo was seen and he was accepted by the international
community as, and I quote, "the leader", end of the quote, of
the FPLC. And rightly so, Mr President, your Honours. Thomas
Lubanga Dyilo was indeed the Commander-in-Chief of the FPLC,
and he was the Commander-in-Chief of the FPLC at all times

relevant to the document containing the charges.
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[12:11 p.m.]

As such, as Commander-in-Chief of the FPLC, soon after its
creation Thomas Lubanga Dyilo, together with others,
established the military structure of the FPLC.

[12:11 p.m.]

The FPLC had a general staff, with a chief of the general
staff, and two deputies —-- one in charge of military
operations and organisation, and the other in charge of
administration and logistics. Staff officers for personnel,
intelligence, operations, logistics and civilian-military
relations reported to the general staff.

[12:12 p.m.]

The FPLC military structure very much resembled the structure
of regular armies and included a number of sectors that
changed over time —-- that changed over time as the conflict
evolved. Each such sector was comprised of a variety of
military units hierarchically structured, including the
attribution of military ranks to commanding officers. 1In
addition, soon after the creation of the FPLC, Thomas Lubanga
Dyilo established military intelligence services.

[12:12 p.m.]

The Prosecution will, Mr President, your Honours, based on
both UPC and FPLC military documents and insider statements,
show a number of charts which will detail the command

structure of the FPLC.
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[12:13 p.m.]

And these charts, Mr President, your Honours —-- these charts
will reflect one constant, the constant that Thomas Lubanga
Dyilo was always —-—- that he was always the Commander-in-Chief
of the FPLC.

[12:13 p.m.]

And Thomas Lubanga Dyilo acted as such. At all times he had
close —- he had daily —-- almost daily contacts with Floribert
Kisembo, his Chief of the General Staff, and even more and in
particular with Bosco Ntaganda. And I recall Bosco Ntaganda
was his Deputy Chief of Staff in charge of military
operations. Witness statements reveal that Thomas Lubanga
Dyilo and Bosco Ntaganda met, and they met often twice a day,
and they met often for hours, at the FPLC headquarters in
Bunia.

[12:14 p.m.].

The FPLC officers, including Floribert Kisembo and Bosco
Ntaganda, and enlisted FPLC soldiers received extensive
military training —-- training included training first by the
UPDF and later on by the Rwandan army in both FPLC training
camps in Ituri and repeatedly in Jinja and Kyankwanze in
Uganda and later on in Gabiro in Rwanda. In this context,

Mr President, your Honours, it is also worth mentioning that
also Thomas Lubanga himself received military training. More

concretely, at the end of 2002 Thomas Lubanga Dyilo was
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militarily trained in Uganda. Thus, soon after its creation,
the FPLC had disciplined, had well armed and trained troops at
its disposal and, accordingly, already in October 2002,
members of the UPC stated publicly that, and I quote, "The UPC
possesses an organised, disciplined and equipped army", end of
the quote.

[12:15 p.m.]

Thomas Lubanga had reason to, and he was indeed proud of his
army, and he said it, and he said it publicly. 1In an
interview Thomas Lubanga Dyilo gave on 28 August 2003 to the
Integrated Regional Information Network (IRIN) of the United
Nations Office for the Coordination of Humanitarian Affairs,
he stated -- Thomas Lubanga Dyilo stated and I quote: "Nos
forces 1l'ont toujours ete. Nos forces, nous les avons
construites. ©Nous les avons organisees."

"We organise them, we command them. We command them on the
military level through our general staff, which we control
every day and at all times. There is therefore no need to
fear. Our forces do not act on an independent basis, as is
the case in certain groups without structures and proper
organisation."”

[12:17 p.m.]

Mr President, your Honours, that's what Thomas Lubanga said
about the FPLC.

[12:17 p.m.]
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In line with this statement, and as confirmed by witness
statements and video materials, the FPLC had extensive and
sophisticated means of communication at its disposal,
including, inter alia, satellite phones —-- and these satellite
phones, Mr President, your Honours —-- these satellite phones
were bought and they were distributed in large numbers

from July 2002 onwards and the FPLC, in addition to the
satellite phones, had Motorola phones and radios at its
disposal. And Thomas Lubanga Dyilo, as the
Commander—-in-Chief, he had access to two satellite phones. In
Bunia, he in addition had access to an internet connection and
he had an internet address.

[12:18 p.m.]

Apparently, Mr President, your Honours, these means of
communications allowed FPLC officers to remain in contact with
each other and to report to Thomas Lubanga Dyilo.
Simultaneously, these means of communication allowed Thomas
Lubanga Dyilo to exercise command and control over subordinate
military units on a permanent basis, and they allowed him --
these means of communication allowed Thomas Lubanga Dyilo to

stay informed about the situation on the ground.

[12:19 p.m.]
The Prosecution's evidence will show —-- will show that Thomas
Lubanga Dyilo was indeed informed. He knew —-- Thomas Lubanga

Dyilo knew about the FPLC military operations, and he knew
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about the situation in the FPLC military training camps.
[12:19 p.m.]

Against this background, from summer of 2002 onwards and
throughout 2003 the FPLC, under the command of Thomas Lubanga
Dyilo, repeatedly conducted large-scale military operations in
ITturi —- large-scale military operations predominantly against
the forces of the Lendu militia, Lendu civilians and, after
its creation in December 2002, against the Lendu-dominated
FNT.

[12:19 p.m.]

And in these military operations the FPLC repeatedly —-—
repeatedly used children under the age of 15 years, both boys
and girls, to participate actively in hostilities —-- both boys
and girls; boys and girls who shared the fate of the children
we have described above; both boys and girls who were the
victims of a policy to enlist, a policy to recruit, and a
policy to use children under the age of 15 years to
participate actively in hostilities; a policy developed by the
UPC, with Thomas Lubanga Dyilo as its President, and
implemented by the FPLC, with Thomas Lubanga Dyilo as its
Commander—-in-Chief.

[12:20 p.m.]

Mr President, your Honours, with your permission I now discuss
details of that policy, namely, the FPLC policy of enlisting,

conscripting and using children under the age of 15 years to
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participate actively in hostilities.

[12:21 p.m.]

Mr President, your Honours, with the foundation —-- foundation
of the UPC, Thomas Lubanga Dyilo started to pursue his
political and his military aims with the support of Hema
members of pre-existing militia groups. Since 2001 the UPC
actively recruited children under the age of 15 years —-
recruited them in significant numbers. The children were
subjected to military training in UPC military training camps
in Ituri, such as the one in Sota.

[12:22 p.m.]

The Prosecution's evidence will show —- will show that Thomas
Lubanga Dyilo is reported to have taken part in these
recruitment activities, including in forcible recruitment.
[12:22 p.m.]

The compound of Thomas Lubanga Dyilo's house in Bunia became a
distribution centre —-- a distribution centre for sending new
recruits, including children under the age of 15 years, to UPC
military training camps in Ituri and in Uganda.

[12:22 p.m.]

The recruitment of children intensified -- it significantly
intensified once the FPLC was created, and it continued
throughout the remainder of 2002 and throughout 2003.

[12:22 p.m.]

Thomas Lubanga Dyilo and his co-perpetrators made efforts, and
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they made all efforts, to increase the number of children
under the age of 15 years in the FPLC. They made these
efforts because they had a particular interest in recruiting
young children. They knew —-- they knew that young children
are very receptive. They knew that young children are very
willing to obey military orders, without thinking about the
consequences, and they knew that young children are able to
learn easily how to use weapons.

[12:23 p.m.]

Thomas Lubanga Dyilo knew all of this, and he used and he
abused that knowledge. And Thomas Lubanga Dyilo also used,
and abused for the FPLC's purposes, the pre-existing practice
that each Hema family contribute to the war efforts by
providing children to the Hema militia. Thomas Lubanga Dyilo
and his co-perpetrators visibly accepted children offered to
the FPLC.

[12:24 p.m.].

The FPLC, Mr President, your Honours —-- the FPLC did not rely
on voluntary contributions only. The FPLC actually had a
systematic approach to the recruitment of children, and

I repeat, a systematic approach —-- a systematic approach
ensuring the recruitment of a high number of children.

[12:24 p.m.]

First, from August 2002 onwards the FPLC launched repeated

campaigns to recruit, including by force, young children. To
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that end, specific cars —-- specific pick-up cars were made
available to specific emissaries. The emissaries were
promised money for successful recruitment.

[12:25 p.m.]

Second, Mr President, your Honours —-- second, senior FPLC
military commanders, including Bosco Ntaganda, organised the
recruitment of children. Witness statements show that they
participated in meetings with the local Hema communities,
including in Bunia. They ordered Hema families to enrol their
children into the FPLC, threatening to recruit them by force.
Many of the Hema families obeyed the order. Children were

forced by their parents to join the FPLC. And the number of

children in the FPLC training camps grew. It grew, and the
Prosecution will present evidence that in Mandro —-- and Mandro
is one of the biggest FPLC military training camps —-- that in

Mandro the number of these children amounted to about

20 per cent of the trainees —-- 20 per cent of several hundreds
of trainees —-- Mandro, a camp about 13 kilometres away from
the FPLC's headquarters in Bunia, 13 kilometres away from
Thomas Lubanga Dyilo's headquarters in Bunia.

[12:26 p.m.]

Mr President, your Honours, soon various NGOs and MONUC
repeatedly complained to Thomas Lubanga Dyilo, but also to
other FPLC commanders. They complained about the FPLC

recruiting and using children in hostilities.
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[12:27 p.m.]
Thomas Lubanga Dyilo acknowledged the recruitment of children
into the FPLC. He issued orders to demobilise children;

orders for public consumption; orders to create the impression

that he had taken measures; orders to mislead ——- to mislead
public opinion and the international community. In reality,
Mr President, your Honours —-- in reality, the systematic

recruitment and the use of children under the age of 15 years
continued.

[12:27 p.m.]

Mr President, your Honours, Thomas Lubanga Dyilo is liable —-—
he is criminally liable, and he is liable as a co-perpetrator.
Thomas Lubanga Dyilo committed the crimes of enlisting,
conscripting and using children under the age of 15 years to
participate actively in hostilities as co-perpetrator jointly
with other FPLC officers and UPC members and supporters.
[12:28 p.m.]

The co-perpetrators, Mr President, your Honours, they shared
the intent to enlist and to conscript children under the age
of 15 years, and to use them in hostilities. Thomas Lubanga
Dyilo coordinated their efforts in pursuing the common goal,
and Thomas Lubanga Dyilo, he controlled the execution of the
common plan.

[12:28 p.m.]

Thomas Lubanga Dyilo was a key actor, and as such a key actor,
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in his position as President of the UPC and as
Commander—-in-Chief of the FPLC, provided the normative, he
provided the organisational, he provided the structural, he
provided the infrastructural, he provided the logistical, and
he provided the administrative framework. He played an
overall coordinating role.

[12:29 p.m.]

The Prosecution's evidence will show that Thomas Lubanga Dyilo
made it possible for the FPLC to recruit children, and the
Prosecution's evidence will show that Thomas Lubanga Dyilo
made it possible to set up the FPLC military training camps.
And the evidence —-- the Prosecution's evidence will show that
Thomas Lubanga Dyilo made it possible to train the children.
[12:30 p.m.]

Thomas Lubanga Dyilo made it possible by ensuring the
existence and the coherence of the military structure into
which the children were incorporated, by securing the
financial means to both the UPC and the FPLC, and by
negotiating the provisions of weapons and other military
equipment.

[12:30 p.m.]

Mr President, your Honours, prior to coming to the end, I will
briefly address the Prosecution's evidence very briefly. The
Prosecution will present the testimony of one witness —-- an

overview witness —-—- statements of victim-witnesses, statements
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of other witnesses, including insider witnesses.

[12:30 p.m.]

The Prosecution will, in addition, rely on documents. Amongst
other documents, documents of the UPC; documents signed by
Thomas Lubanga Dyilo and the Prosecution will present
documents of the FPLC, and again documents signed by

Thomas Lubanga Dyilo.

[12:31 p.m.]

We will also tender further evidence, Mr President, your
Honours, such as video footage and photographs.

[12:31 p.m.]

In conclusion, Mr President, your Honours, the Prosecution's
evidence —-- the Prosecution's evidence will establish
substantial grounds to believe that Thomas Lubanga

Dyilo —-— that he committed the crimes he's charged with.

Mr President, your Honours, this concludes the Prosecution's
opening statement.

PRESIDING JUDGE JORDA (interpretation): Thank you,

Mr Prosecutor. Since you have finished your presentation, it
means that you did not have any preliminary matters to raise.
That is what my colleagues and I understand.

MR WITHOPEFE: There is one preliminary matter, Mr President,
your Honours, the Prosecution wishes to raise. We had
indicated two in our yesterday's filing -- the second one has

been resolved ——- but I will raise the other observation, and
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I refer to the Prosecution's yesterday's filing. The
following problem, and it's a serious problem, arose. The
Defence has not complied —-- the Defence has not complied with
the order of the Pre-Trial Chamber to provide for the
inspection of its materials pursuant to Rule 78 on 31 October
at the latest, and Defence has not filed its evidence
complying with the e-court protocol. And this had
consequences, Mr President, your Honours.

[12:33 p.m.]

Until yesterday, and until yesterday early afternoon, the
Prosecution had not received the Defence evidence, and the
Prosecution apparently was not able to review it, and was not
able to analyse it. A further order of your Honours —-- a
further order was necessary to provide for the Prosecution's
access to the Defence evidence, and it appears from what we
could gather within the very few hours left yesterday
afternoon —-- it appears that substantial portions of that
evidence is related, or may be related to the subject matters
the Prosecution is scheduled to discuss and to present
tomorrow afternoon.

[12:34 p.m.]

This is very problematic, and the order which has instructed
the Defence to allow for the Prosecution —-- to provide for the
Prosecution inspection of the Defence evidence by 31 October

at the latest, this order gives an indication and a very
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realistic indication how much time the parties are expected to
use to analyse and to review the materials; namely, eight to
nine days would be perfectly fine. The Prosecution in this
instance had not even half a day to review the Defence's
evidence, and of course the Prosecution, against this
background, was not in a position to even start to analyse the
Defence's evidence. And, again, I repeat it appears that the
Defence's evidence is closely linked to the issues we are
expected to address tomorrow afternoon.

[12:35 p.m.]

In light of this fact, Mr President, your Honours, the
Prosecution requests —-- and the Prosecution very respectfully
requests —-- the Pre-Trial Chamber to adjust the schedule, and
I add to slightly adjust the schedule, and to allow the
Prosecution to commence its presentation of its evidence on
Monday morning instead of Friday afternoon, and to further
adjust —-- and I again add to slightly adjust —-- the schedule
of next week.

[12:36 p.m.]

And the Prosecution makes this request in particular light of
the fact that it is not allowed, pursuant to a Pre-Trial
Chamber's decision, to use its evidence it presents within its
portion of the Confirmation Hearing to rebut the Defence
evidence. That means if we are not in a position to have

reviewed and analysed adequately the Defence evidence prior to
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our presentation tomorrow, we cannot later on make use of our
own evidence to rebut the Defence evidence. This puts us in a
very difficult position, and again, against this background,
and anticipating in light of the long list of issues my
learned friend from the Defence intends to raise pursuant to
rule 122 (3) -- against this background the Prosecution
requests to adjust the schedule of the confirmation hearing,
to slightly adjust it as detailed. Thank you very much

Mr President, your Honours.

[12.37 p.m.]

PRESIDING JUDGE JORDA (interpretation): I would like the
Defence to address the court briefly but, in principle, you
will have the 27 November to respond to the Defence evidence,
Mr Withopf. But we are not ruling out the idea of modifying
slightly the schedule, but I am going to ask Me Flamme, or one
of his colleagues to respond to your comments.

ME FLAMME (interpretation): Thank you, Mr President.

Mr Roberts, who sorted this matter out with the Prosecutor,
will provide you further explanations, but I would like to
point out first that there is no provision in the rules
regarding the obligation of the Defence to provide the
Prosecutor with a copy of his evidence.

[12:38 p.m.]

All that is provided for is that the Defence will file a list

of evidence, which it has done.
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[12:38 p.m.]

Secondly, the rules provide that the Prosecutor, like the
Defence, has the right to inspect the materials of the other
party. At no point, however, has the Prosecutor asked the
Defence to allow it to inspect its evidence. I would like to
remind the Prosecutor that, on a weekly basis, the Defence
continuously visits the Office of the Prosecutor, even when we
were moved to Hoftoren, which is in the centre of The Hague,
and that we went to the Prosecutors's office for several hours
each week to inspect the materials, or to collect disclosed
materials. That is considerable effort on our part.

[12:39 p.m.]

We have always responded to his invitations politely.
Obviously the Prosecutor does not deign to go to Hoftoren. We
have invited him to do so if he wishes, so he must be logical
in his arguments.

PRESIDING JUDGE JORDA (interpretation): We are not going to
start a discussion. We think that we should be able

to —— this can be solved, so we can have a discussion about
this, and my colleagues and I will discuss this further. It
is 12.45 and I shall now turn to the representative of victims

Al to A3 and I think it is Mr Walleyn. Mr Walleyn has the

floor.
MR WALLEYN (interpretation): Mr President, your Honours,
thank you for giving us leave to address the court. We do not
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say this for the sake of mere politeness. Today for the first
time in the history of international criminal justice, victims
can express their viewpoints and concerns through their
counsel. In ad hoc Courts, like the Courts of Nuremberg and
Tokyo, the victims were absent, or at the very most they were
questioned as witnesses of the Prosecutor. Today they can
express themselves.

[12:40 p.m.]

With the court's leave, I would like to present the notes that
Mr Frank Mulenda was able to send to us in regard to the
statement that he wished to make today, and I shall continue
with my own statement afterwards.

[12:41 p.m.]

Mr President, judges, so the Democratic Republic of the Congo
has been the theatre of a multitude of massacres and abuses
for years, with more than 60,000 deaths, the destruction of
economic, medical and educational infrastructure, which were
already weakened by Mobutu's power. The population was having
difficulty recovering. There are those who had hoped in vain
to find love ones who have disappeared. And they live in

anxiety. Thousands of children have been cut off from their

families and many will never -- and have had their childhood
cut short. For the victims, it is hardly surprising to find
today Mr Thomas Lubanga Dyilo in the dock. But he is —-- well,

not exactly in the dock but invited to respond to charges
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against him on charges of conscription and enlistment of
children of under the age of 15.

[12:41 p.m.]

So a lot of Congolese well know his political military past
even before the creation of the UPC. At the time that the
suspect was national secretary for youth within the RCD/K-ML
Rassemblement Congolais pour la Democratie,

Kisangani - Mouvement De Liberation, there was already a
recruitment of Hema children. It was public knowledge these
children were taken to Nyaleke to follow military training.
Late this recruitment continued in Rwampara, and when

Mr Lubanga was National Secretary For Defence.

The political in 2002, which brought about the creation of the
UPC by Thomas Lubanga Dyilo unfortunately did not stop the use
of child soldiers. Because the movement had as its objective
the control of Ituri by the Hema, and the establishment of a
Republic of Ituri, it was therefore essential to mobilise all
youth including those under the age of 15. The children were
abducted and enlisted into the schools, in the streets and
even into —-- in houses, taking advantage of the absence of the
parents who had sought refuge in MONUC premises. These are
facts which are presented up till now.

[12:43 p.m.]

But what i1s more important are the consequences of the

presence of children within the militia. One needs to
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understand that the effects of enlistment into armed groups go
beyond an individual scope. Mr Bukeni Beck, the Director of
Association "des Jjeunes pour le developpement integre -
Kalundu", and a director of a film on child soldiers
highlighted that, and I quote, "The recruitment of child
soldiers is not only a war crime; it has destroyed a
generation." It could be added the recruitment of children
has destroyed a whole region. This phenomenon has taken such
a scope that the Security Council of the United Nations had to
create a child protection section within MONUC.

[12.44 p.m.]

In the specific case of Bunia, repercussions are visible for
the naked eye. There has been an interruption of schooling,
of whole classes, juvenile delingquents among demobilised
children, an increasing number of drug addicted children,
children who are war wounded, and therefore disabled, sexual
activity at an early age. Despite the harm suffered, victims
remedies before judicial Courts is no easy matter within the
context of the Congo. The combined efforts of the
international community, the United Nations and certain NGOs
have made it possible to improve the judicial system of the
DRC to a certain extent, but without being able to end the
state of semi-decline. The weakness of the judicial apparatus
is due to a multitude of afflictions which range from

corruption, arbitrary arrest, loss of its independence through
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tribalism, politicisation to excess, cronyism, lack of
adequate infrastructure and permanent structures, lack of
operational funds, et cetera.

[12:45 p.m.]

The collapse of the Congolese judicial system was confirmed
particularly in the report of Joseph Mvioki Babutana
commission in 2003 and by the conclusions of the multi-donor
mission. You have understood this situation doesn't make it
possible for numerous victims of conflict to have access to
Congolese justice, which is furthermore very expensive. In
the field of the punishment of international crimes, the image
of war is hardly any better —-- the war crimes and crimes
against humanity which are punishable under the Code of
Military Justice of 1972 have not been subject to any
jurisprudence —-- or were not subject to any jurisprudence
until the reform of the Congolese Military Judicial System in
2002. If it is true after the failure of the Ankoro trial,
timid development in terms of punishable international crimes
was noted, but the problem remains almost complete because
Congolese justice neither has the means nor the expertise for
these type of investigations either for the protection of
victims and witnesses or for the evaluation of the harm
suffered. Furthermore, the right to a fair trial doesn't
always manage to be respected, and it is why the Congolese

victims put their hope in the International Criminal Court to
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render justice to them today. Giving attention to victims and
their history is fundamental.

[12:47 p.m.]

So who are the victims who we represent? The first
application for participation was introduced by a woman whose
son was killed by another militia -- another of her sons, and
a nephew who she was guardian of was persuaded into enlisting
into the UPC. The two children were aged 10 and 11 years
only.

[12:47 p.m.]

They were bodyguards of several commanders. They were
demobilised the year afterwards, thanks to the work of an NGO,
but one of them was wounded, and both had to abandon their
school. The very numerous family try to make ends meet
between working in the fields and by doing odd jobs. The
second application comes from a father whose wife was killed
in this war, but who had the courage to go himself to get his
child out of a training camp. The child had been abducted
with several of his classmates when he was still in the fourth
yvear of primary school.

[12:48 p.m.]

He was also taken on by an NGO who carried out campaigns for
the demobilisation of children. This child also doesn't go to
school any more, and hasn't found work. He suffers from

serious psychological problems. He starts —-- he's starting
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timidly to speak about what he had to do, what he was forced
to do when he was a combatant. The third application also
comes from a father. He is not Hema, but he is from an ethnic
minority which was often caught in a cross-fire. In March
2003 his son was abducted by the UPC right in the street with
a whole group of children and he never saw him again. He
found out later that the militia had sorted the children in
the camp. Some of the children were enlisted without problems
and those who refused, mainly children from other ethnic
groups in the Hema, were massacred. The child had -- was 12
years old. In May a second son was killed by UPC troops when
they retook Bunia. The Hema were persecuted by their enemies
and the Lendu had left the town. Only the ethnic minorities
and the non-indigenous ones were —-- stayed, but the young men
were often suspected of having collaborated with the other
side, and killed. When he came back to his home, our client
found his son in front of his house —-- the body of his son
ridden with bullets. As you will see, figures 001, 2, and 3
are not Jjust three people, but also three whole families, who
want to be heard today.

[12:50 p.m.]

All these people are very fragile. They are all afraid. Hell
can restart any day. The demons are always present. They
have kept their weapons, they have their spies everywhere.

People speak about children who have been re-enlisted. The
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situation in which they live is very precarious, but they
continue to believe in Jjustice.

[12:50 p.m.]

I shall now continue --

PRESIDING JUDGE JORDA (interpretation): I just wanted to
understand. Mr Mulenda's letter, where did it stop, please

enlighten me.

MR WALLEYN (interpretation): Just here.

PRESIDING JUDGE JORDA (interpretation): All right.

MR WALLEYN (interpretation): I shall continue with my own
address.

Mr President, your Honours, we thank the court for authorising
us to take part in the proceedings to confirm the charges
while maintaining the anonymity of our clients. Although for
those for this reason we exercise less rights than those
provided for in the Rules of Procedure and Evidence, this
anonymity, which is not only vis—-a-vis the public but also
vis—a-vis the Defence, remains necessary.

[12:51 p.m.]

And our clients are not yet prepared to waive it.

[12:51 p.m.]

They are all afraid of reprisals from the UPC movement, which
is still led by the suspect, and which still wields
considerable influence in the region of Bunia where he has

maintained an armed militia. 1In spite of the current presence
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of an international force, the situation in this region
remains extremely tense, and at any time the district of Ituri
could once more tip over into civil war. It should therefore
come as no surprise that our explanation about the obligation
of secrecy imposed on the Defence did not convince our
clients.

[10.52 a.m.]

Mr President, I must repeat, I'm afraid, we have noticed that
the appointment as a member of the Defence team of an official
of the UPC, who has a seat in the Congolese Parliament as a
representative of this movement, has given rise to new fears.
[12:53 p.m.]

It is an important precedent for lawyers to speak on behalf of
anonymous clients. However, we would have preferred to be
able to dispense with this anonymity, which reduces our
rights, but might also depersonalise the people we speak for.
However, this anonymity gives victims a symbolic status which
transcends that of the victims that we are representing. By
authorising the anonymous participation of victims, your Court
has in some way given voice to the thousands of victims who
will remain anonymous forever, to the thousands of unknown
child soldiers dead and buried in the bush —-- dead and
unburied in the bush in Ituri, to the thousands of nameless
children who are demobilised in transit camps or who roam in

the streets of big cities —-- the children who have exchanged
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their lives within their families for "non de guerre" and who
today live like militia members in the bush wearing oversized
uniforms, toting guns that are too heavy for their young
soldiers.

[12.54 p.m.]

The former child soldiers whom we represent and their children
have in common —-—- share with these thousands of others,
shattered youth and schooling that has been interrupted, and
at night haunted by the dead. Only a week ago the Defence
criticised us for representing ghosts. So be it. We are
speaking for victims who are certainly alive, but it does

not —-- we do not mind being characterised as people who
represent ghosts —-—- the ghosts of children who died for

nothing, whose souls will not rest if justice is not done.

[12:55 p.m.]
Justice, how Congo thirsts for it. Mindful -- and here I'm
quoting from the preamble of the Statute —-- "mindful that

during this century millions of children, women and men, have
been victims of unimaginable atrocities that deeply shocked
the conscience of humanity". The drafters were referring to
the 20th century, but their words are relevant to this nascent
century.

[12.55 p.m.]

From the coming into force of the Rome Statute, the worst

crimes and crimes against humanity, were committed in the
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Democratic Republic of the Congo, and particularly in Ituri.
And impunity has been the absolute rule there for too long.
Years went by before the United Nations Field Mission received
the means to bring an end to the massacres and restore
relative peace.

[12:56 p.m.]

In these circumstances, the arrests of Thomas Lubanga and a
few other militia leaders, but especially the warrant of
arrest issued by your court, have brought relief for all the
victims of Ituri and the feeling that at last justice can be
done for them. Justice exists for the suspect and for the
victim, and it is the duty of your court to protect the rights
of the Defence, but how can we hide from you the frustration
of those who have suffered the serious violations of their
human rights —-- those who have lost their children because of
crimes charged against the suspect, when they learned that
he's casting himself here as a victim, that he feels that his
fundamental rights have been violated by your court, that he's
asking for the proceedings to be stopped, not because he wants
to return to his cell in Kinshasa, where his alleged
accomplices are still in detention, but to be able to go into
exile in a European country.

[12:57 p.m.]

Affirming that the most serious crimes of concern to the

international community as a whole must not go unpunished and
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that their effective Prosecution must be ensured by taking
measures at national level and by enhancing the international
cooperation still from the Statute -- you know, Mr President,
your Honours, that the charges that the Prosecutor has brought
against the accused are only the tip of the iceberg. 1In these
proceedings you will not be trying the massacres, the torture
or the rape and looting committed by UPC troops, in which our
young clients were forced to participate. You will not try
some war crimes that our very clients were victims of, like
the death of the eldest son of victim number 3 who was killed
on 12 May 2003 by the UPC militia during the retaking and the
ethnic cleansing of Bunia, because he had the bad luck to be
considered as being non-indigenous.

[12:58 p.m.]

Although the charges of the Prosecutor have disappointed some
victims and NGOs, we must bear in mind still that the crimes
you will be trying is no small one. It is rightly so that
Article 8 of the Rome Statute has definitively established the
criminal nature of the conscription and enlistment of children
less than 15 years of age, and the fact of getting them to
participate actively in hostilities.

[12.59 p.m.]

If the Statute has raised these principles to the scale of

ius cogens these facts which were already prohibited by the

additional protocols 1 and 2 of the Geneva Conventions by the
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African Charter on the rights and welfare of the child, and by
the convention on the rights of the child, these are
instruments that have all been ratified by Congo. In Ituri
the enlistment of thousand of young children and their
participation in atrocious military campaigns have destroyed
an entire generation. Only some of these children were
included in official programmes for demobilisation and
reintegration.

[1.00 p.m.]

Children who are less than 15 years of age are not soldiers —-
even i1f they are sent to the front with kaleshnikovs. Nor are
they criminals, even if some of them committed crimes that
your Statute describes as war crimes. They are victims as
their parents are.

[1.00 p.m.]

For months, even years, some of our parent clients had no
knowledge of whether their enlisted children were alive or
dead —- children who were enlisted with or without their
consent. They all lost at least one child in the conflict,
and several other members of their family.

[1:00 p.m.]

The parents who found one of their children alive do not need
to continue his education. They need to carry out
re—-education of a child who has become a fighting machine

without professional assistance, without any funds in

Page 87



13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

13:

01:

01:

01:

01:

01:

01

01

01

01

01:

01

01

01

02:

02:

02:

02:

02:

02:

02

02

02

02

02

02

05

10

15

18

18

123

: 31

:34

: 38

44

:50

:55

:59

05

09

12

12

13

16

: 20

123

127

: 30

:34

: 37

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-30-EN [09Nov2006 ET WT] 88/195 SZ PT

conditions of abject poverty. Often they were barely able to
recognise their children after months or years passed as
militia members. These children went through hell.

[1:01 p.m.]

During their military training they were maltreated and beaten
up in order to toughen them up. They knew hunger and poor
hygenic conditions of life in the bush. They experienced the
daily fear of danger, and the drugs that were administered to
overcome it. One of our child clients was wounded and remains
disabled, but the physical wounds that the militias left are
not the worst.

PRESIDING JUDGE JORDA (interpretation): For the
interpreters, you have 20 minutes or so. I just want to find

out where you are.

MR WALLEYN (interpretation): I have five or six minutes
more.
PRESIDING JUDGE JORDA (interpretation): I'm sure the

interpreters will understand that we need to continue so that
will allow you to finish. So, Mr Walleyn, please proceed.

MR WALLEYN (interpretation): Thank you, Mr President. Some
—— these children, some of whom were only 10 or 11 years old,
were deprived of all contact with their families. They saw
their friends die. They were forced to kill. And there are
all these things that they don't talk about, or that they

don't talk about yet, but which are there buried deep within
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them.

[1:02 p.m.]

One of our clients who is now barely 15 years of age told a
psychologist, "I am not all right, I don't know what to do.
My body's not all right. My head hurts. I don't sleep well.
I have nightmares. I dream of where we used to be and it
frightens me. When I think of some of the things we did,

I wake up. My ears and eyes hurt. I here sounds, noises,
aircraft, weapons —-- sometimes I think that other people can
hear too, and I ask them, but it's just me."

It is not surprising that only a few of these victims will
intervene before the court, in spite of the information that
has been provided by the court services and by NGOs.

[1:03 p.m.]

For the time being, these victims have scant hope of receiving
reparations. Their intervention in these proceedings has been
traumatising even before it has begun. They are taking
considerable risk in standing up to one of the most powerful
men in the region.

[1.03 p.m.]

For a peasant woman in the region of Bunia, or a demobilised
child, it is difficult to follow and understand what is going
on in The Hague, quite apart from the communication problems
we experience as counsel. Furthermore, most of our clients

are from the same ethnic group as the accused or, rather, the
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suspect, who has always claimed to defend his people and who
still enjoys support from some of the people in our clients'
communities. So what do these people expect from the
International Criminal Court?

The first request that these victims make of the international
community, of which this court is an emanation, is that the
crimes should stop, that they should feel safe. As the
Secretary-General of the United Nations said on 13 June, the
UPC is continuing, even today, to re-enlist demobilised child
soldiers. The families of victims hope, before all else, that
the court's intervention will end these practices.
Furthermore, the children and their parents are convinced that
the mass recruitment of children was not due to some local
leaders, but a policy decided upon at the highest level of the
UPC, of which Thomas Lubanga Dyilo was the Commander—-in-Chief.
[1:05 p.m.]

In Ituri each rebellion was followed by a split within the
UPC, each allianced by a new betrayal. Leaders like Thomas
Lubanga Dyilo changed sponsors like shirts, working first at
the behest of Uganda and then for Rwanda, and subsequently for
another private group.

[1.05 p.m.]

When the political struggle is replaced by ethnic hatred,
solidarity by the thirst for power and money on the part of a

small nucleus, the motivation of troops is not as good as it
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might be, so only children have the force, have the

strength —-- they are the ones that can be manipulated at will,
who obey without asking questions, who do not eat too much,
who do not dare to desert, who do not know where to go, and
whose enlistment is easy, since they are too weak to resist.
[1:06 p.m.]

Our clients want these truths and other truths to be spoken
out before the court, and later on by the court. They want
these crimes not to go unpunished. They also want their
children, and themselves, to be granted the status of victims
instead of being identified with criminals. We hope that

in the coming months the presence of the victims will remind
all the participants that these proceedings are not an
intellectual exercise; that it is not an absorbing exchange
between the Prosecution and the Defence, but that the
destruction of the thousands of young lives —-- of thousands of
young lives will be at the centre of discussions.

[1:07 p.m.]

The victims and witnesses who will file through this court
will not be always the best. They will often be confused,
vague, and hesitant. They will have forgotten things. There
are some things they will not be able to say; they will make
mistakes on some details. We should remember that these are
people who have suffered and who are still suffering and who

are taking personal risks in taking part in this new
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experience of international criminal justice. They deserve
passion, sympathy and respect.

[1:07 p.m.]

For our clients, as for all those nameless victims in Congo,
the International Criminal Court is a hope for Jjustice. This
is a hope that cannot be betrayed. Thank you.

PRESIDING JUDGE JORDA (interpretation): Thank vyou,

Mr Walleyn. It is 10 minutes past 1. We shall adjourn and we
shall resume our proceedings at 2.30 p.m., and then we will
hear the representative of witness A105 and then the Defence
will be able to address the court in the same conditions as
those provided to the Prosecutor this morning. The court is
adjourned.

[1:08 p.m.]

[Luncheon adjournment]

[2:35 p.m.]

THE USHER: All rise. The International Criminal Court is
now in session.

PRESIDING JUDGE JORDA (interpretation): So, the hearing is
continuing. Could Mr Lubanga Dyilo be brought in, please?
[2:35 p.m.]

[Mr Thomas Lubanga Dyilo entered the courtroom].

PRESIDING JUDGE JORDA (interpretation): So, I now turn
towards the representative of victim 105, for his

explanations, for a maximum of 45 minutes. We are here to
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listen to you.

MR GEBBIE: Thank you, Mr President, your Honours.
PRESIDING JUDGE JORDA (interpretation): State your name,
please.

MR GEBBIE: My name is George Gebbie —--

PRESIDING JUDGE JORDA (interpretation): Gebbie?

MR GEBBIE: Gebbie. G-E-B-B-I-E. On behalf of the applicant,
it is complained that throughout the relevant period of his
complaint, he was recruited and used as a child soldier. This
was firstly in the forces of the Ugandan People's Defence
Force, the UPDF and shortly thereafter, in the forces of the
UPC.

[2:37 p.m.]

A fuller exposition of this will be given in the closing
statement of the applicant, at the end of this hearing on the
confirmation of charges. What is essential, for the purposes
of this opening statement, is that the applicant holds Thomas
Lubanga Dyilo criminally responsible in respect of the
totality of his complaint of recruitment and deployment as a
child soldier.

[2:37 p.m.]

From this standpoint, it is incumbent upon the legal
representatives of the applicant to set out this opening
statement on his behalf.

As this is the first case to come before this Court to reach
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this stage, and because this is a public hearing, it is
appropriate to place this opening statement into its proper
setting.

The procedures of this Court are not just a hybrid of
adversarial and civilian to procedures, they are also a
development of them.

In those adversarial environments that do allow opening
statements, they apply only to the Prosecution and to the
Defence. This is for the simple reason that the victims are
not represented in these environments. The two sides present
their opening statements as two sides of the same equation.
[2:38 p.m.]

The Prosecutor sets out his case in brief, and explains how he
intends to prove it against the person concerned. For its
part, the Defence sets out the nature of its response and why,
in its submission, this will result in the acquittal of the
person concerned.

[2:38 p.m.]

Seen in this context, it is easy to understand each statement
as a reflection of the other. Both focus upon the accused, or
the person concerned, but each presents an image that is the
reverse of the other.

[2:38 p.m.]

In this Court, the procedures allow for an opening and,

indeed, a closing statement on behalf of the victims. In so
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doing, the Court does not do the mathematically impossible and
introduce a third side to an equation. This is because the
opening statement for the victim does not focus upon the
person concerned. Instead, for the first time in
international criminal law, it focuses upon the wvictim. And,
by so doing, introduces a new dimension within which Jjustice
can be done and, equally importantly, be seen to be done.
[2:39 p.m.]

In the past, the lack of this dimension in international
criminal proceedings has rightly been viewed as a shortcoming
in the process of doing Jjustice in cases of war crimes and
crimes against humanity. Mortal powers, however
international, are limited by the nature of mortality. It is
self-evident that, in the case of conviction for the sort of
crimes with which this Court deals, it is not possible to do
justice simply by punishing the guilty individual. A single
lifetime of punishment could never be sufficient to allow that
to happen.

[2:40 p.m.]

Evidently, if justice is to be seen to be done and to be done
in cases such as this, the processes of the Court must seek to
address and to redress the core cause of such crimes. All war
crimes and crimes against humanity share one feature in
common. That feature is the disregard for the respect due to

individuals as fellow human beings, and the dignity that is
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their due. The Rome Statute seeks to provide for this by
allowing the participation of the victims and, at this point,
by allowing the victims the opportunity to make an opening
statement.

[2:4]1 p.m.]

So what, then, is the agenda of the victim in terms of an
opening statement? As I have indicated, the agenda of the
victim focuses upon the victim —-- his interests and concerns.
On occasions, these may overlap with the interests and
concerns of the Prosecutor, and even of the Defence. However,
while they may overlap, they are always distinct and may even
conflict with those of both the Prosecution and the Defence.
[2:41 p.m.]

Both the Rome Statute and the decisions of this Court make it
absolutely clear that the role of the participating victims is
not that of a second Prosecutor, and it i1s not the desire or
goal of the victim to do that. The primary concern of the
victim is his recognition as a human being, who is entitled to
the dignity and respect that we are all entitled to. The
victim requires this recognition, firstly, in the sight of the
Court; he requires it in the sight of the world; and, most
especially, he requires it in the sight of the person whom he
holds criminally responsible —-- Thomas Lubanga Dyilo.

[2:42 p.m.]

To achieve this end, the means available to the victim, whilst
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they are newly innovated into international criminal law, are
in fact very limited. The ability of the legal
representatives of the victim to make interventions is
circumscribed both by the Rome Statute and by the decisions of
the Court.

[2:43 p.m.]

For example, the charges are presented by the Prosecutor and
the lawyers for the victims have no say in this. Secondly,
the victims are not eligible either to give evidence or to
call witnesses. Thirdly, in our present situation, there, in
terms of a decision of Court applying Rule 121 (10), the
victims have no more access to the documents or the
proceedings of this Court than do the general public viewing
this hearing. They are not even privy to all of the documents
disclosed by the Prosecution to the Defence.

[2:43 p.m.]

Fourthly, the victims have no general right to ask questions
as the Prosecution and Defence do. The victims' intervention
is only with leave of the Court and only on a case by case
basis.

[2:44 p.m.]

Fifthly, the victims' representatives are not even entitled to
be present during closed sessions of the Court when Defence
and Prosecution will be present.

[2:44 p.m.]
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However, the victim has a right to participate, and this right
is not burdened by the onus of proof that is incumbent upon
the Prosecutor. He has a right to make his voice heard, and
it is the right and indeed the duty of his legal
representatives to maximise that voice. This means that it is
an obligation upon the legal representatives of the victims to
ensure that interests and concerns of the victims are always
in the view of the Court, even if the representatives
themselves are absent.

[2:45 p.m.]

The ways in which the legal representatives of the victims can
seek to do their duty, and to achieve the agenda of the
victims, will include seeking to intervene, where appropriate;
to explore the limits of personal criminal liability of the
person whom the applicant holds responsible for his suffering.
They cannot do this by framing any charges, but they can do it
within the framework of the charges that are ultimately
confirmed by this Court.

[2:45 p.m.]

They can do it by demonstrating links, whether direct or
inferential, between the confirmed charges and the substance
of what made them victims. They can, and will, seek to do
this by intervening to ascertain from witnesses who are

called —-- whether these witnesses are called by the

Prosecution or the Defence —-- they will seek to ascertain what
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light they can shed on facts that may impact upon the
application of Article 25 of the Rome Statute.

[2:46 p.m.]

The terms of Article 25 are well known to this Court, but for
the benefit of the public observing this public hearing, I
would simply like to indicate that, as the Court knows,
Article 25 of the Statute deals with individual criminal
responsibility. In particular, by paragraph (3), it provides
that in accordance with this Statute, a person shall be
criminally responsible and liable for punishment for a crime
within the jurisdiction of the Court if that person (a),
commits such a crime, whether as an individual, jointly with
another, or through another person, regardless of whether that
other person is criminally liable; (b), orders, solicits, or
induces the commission of such a crime, which in fact occurs,
or is attempted; (c), for the purpose of facilitating the
commission of such a crime, aids, abets or otherwise assists
in its commission or its attempted commission, including
providing the means for its commission; (d), in any other way
contributes to the commission or attempted commission of such
a crime by a group of persons acting with a common purpose,
such contribution being intentional, and being made with a
particular aim.

[2:48 p.m.]

As I indicated earlier, the concerns of a victim may well not
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be those of either the Defence or indeed the Prosecution. The
Prosecutor seeks to achieve proof of punishable guilt. The
victim seeks recognition of his humanity and his suffering.
Just as it is possible for these interests to exist in
parallel with each other, it is also possible for them to be
dealt with in parallel with each other.

[2:48 p.m.]

In a traditional adversarial setting where lay Jjurors may act
as the fact-finders, it would be extremely difficult to
achieve this. But this is not an adversarial Court in the
traditional sense; its fact-finders are Jjudges who are trained
lawyers of international calibre. For them, it is possible to
deal with these matters in parallel and, indeed, that is what
the provisions of the Rome Statute required that they do.
[2:49 p.m.]

Just as this is not a traditional adversarial court setting,
it is not a traditional civil court setting either. Although
victim participation is well established in courts of the
civil tradition, in the form of the partie civile, the
representatives of such a victim are present throughout all of
the trial proceedings, and so are able to assist in
safeguarding the interests of that victim throughout.

[2:50 p.m.]

In the new procedures of this new International Criminal

Court, the victims' representatives will not always be present
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to perform this function. There will be times when the case
proceeds and matters are considered and discussed in the
closed session of the Court.

[2:50 p.m.]

On such occasions, the obligation to ensure the concerns and
interests of the victims are still considered does not
disappear. This obligation simply moves from the victims'
representatives, and the only place it can move is to the
bench itself. It has already been indicated in the decisions
of this Court that, wherever possible, the proceedings of this
Court should be conducted in open session.

[2:5]1 p.m.]

The logic of this is obvious, in terms both of justice being
done and, equally importantly, being seen to be done. But it
carries with it a correlative burden for the Court when it
considers sitting in closed session. It cannot do so other
than when the Court itself is satisfied that the overwhelming
interests of justice demand it, and that it can give
appropriate assurances of the continued protection of the
victims' interests.

[2:5]1 p.m.]

As a consequence of this, and the duty of the legal
representatives of the victims to ensure that their right to
participation is practical and effective at all times, it will

be incumbent upon the representatives of the victims, at each
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public session that follows a closed session, to ask the Court
if anything arose in that closed session that impacted upon
the interests and concerns of the victims.

[2:52 p.m.]

Further, where the answer to that question is in the
affirmative, to ask the Court for its undertaking that the
duty to protect the interests of the victims was carried out
and that the steps taken form part of the Court record, albeit
a part not accessible to the public.

From this opening statement, the agenda of the victims as
presented on behalf of Applicant 105 should be clear. 1In
addition, the manner in which the representatives will seek to
go about their duty in maximising the voice of the victims
should also be clear. With that, unless there is some
particular point that Mr President or your Honours would wish
me to address further, I conclude the opening statement for
the Applicant 105.

PRESIDING JUDGE JORDA (interpretation): Thank you. I would
like to thank you, Mr Gebbie. So you have been -- stayed very
much within the time that was available to you, and so now I
would like to turn to the Defence, who have, in principle, two
and a quarter hours to be able to present their opening
statements and, if necessary, 1f they so wish, to present any
other preliminary matters which they would like to present to

the Chamber. I don't know if it's Mr Flamme who is going to
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be taking the floor? If it is you, you have the floor.

ME FLAMME (interpretation): Thank you, your Honour. Your
Honours, I would like, first of all, to request an opportunity
for the Defence to address a specific point at the end of the
hearing, perhaps in closed session —— or in closed session
perhaps at the end of the hearing. It is a matter which I
would prefer not to disclose in the public hearing; it is a
matter which is excessively important for the Defence and
which is directly linked to the rights of the Defence.

[2:54 p.m.]

There is a second point, which is also a considerable source
of concern for me. Today, after the hearing, I had a
discussion in the room that is set aside —-- in the room —-
sorry, 1in the room which is set aside for discussions between
myself and my client. There is a camera in that room and,
therefore, I immediately brought our discussion to an end. I
do not know if our conversation could be heard, but, in any
case, we could be seen and that, I think, is worrying because
I might well have made a gesture or the expression on my face
might have revealed something of what I was saying.

[2:55 p.m.]

That, on top of the discussions at the prison which were
terminated yesterday —-—- now, I did listen to Mr Dubuisson, but
he must understand that if I travel to the prison -- and this

in circumstances which are very oppressive for the Defence —-
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it is difficult to envisage leaving the prison at 5 o'clock,
to return at —— I can't remember what time it was -- and to
continue to work on to 8.30. TIf the hearing were to end
earlier, for one reason or another, and I was to arrive at the
prison at, say, 4.30, I would ask that I be allowed to work,
and that should be possible. I don't see why it would not be.
[2:56 p.m.]

That is also another -- a practical issue that I would like to
raise, but which does have repercussions beyond the purely
practical.

PRESIDING JUDGE JORDA (interpretation): I would like you to
speak outside of closed session —- and here I speak on behalf
of my colleagues —-- that you may request that it be done in

closed session, but you heard the representatives of the

victims moments ago. As you heard, this is a public
proceeding. I am not saying that there should not be closed
sessions —-—- we have all worked in national courts where closed

session is a recognised format, but in the framework of our
confirmation hearing, the closed session must be an exception.
Is it possible for you to speak more of this matter in public
session? You say it i1s a very grave matter, but we would like
to hear more of it.

[2:57 p.m.]

Regarding your second point, I would like to —-- well, welcome

the Registrar, first of all, and then I would like to hear his
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explanations regarding the presence of the camera and also
regarding the opening and closing times at the prison. These
could be considered to be housekeeping matters, but they are
certainly ones which must be responded to.

[2:58 p.m.]

First of all, regarding the matter of the closed session,
whether to have a closed session or not —-- whether matters are
grave or not, well, that is not the question -- there are
three judges here and it is utmost in our minds that these
hearings take place as they should. When something has to be
said normally it should be said in the presence of the
Prosecutor, of the victims, of the Registrar and of the bench
of judges. Have you understood me, Mr Flamme?

ME FLAMME (interpretation): Yes, your Honour, I have
understood entirely and share your views.

[2:58 p.m.]

To respond to the comments of the legal representative for
victims, I would point out that there is an order of the Court
and that is clear. It is res judicata and I don't see how he
can come and contest it. That is my first comment. Now,
regarding my request, this was -- well, I wouldn't call it an
incident, but it is something which happened during my mission
to the DRC and which has an impact on the security not only of
potential witnesses, but of the Defence team itself.

[2:59 p.m.]
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I could speak of this matter in public hearing, if you so
wish. I am willing to do so, but it is a matter of the
relationship with the Prosecutor, and it is a sensitive
matter. I will go no further now, but if you want me to speak
of the matter in public session, I shall do so at the time.
PRESIDING JUDGE JORDA (interpretation): Please, allow me a
moment .

[2:59 p.m.]

Well, Mr Flamme, the judges have ruled. First of all, you
have two hours and a quarter -- two and a quarter hours, we
remind you. First of all, on the matter of the closed
session. You have given us some indications which will allow
us to acquiesce to your request in part -- that is to say,
that at the end, your task today is to make your opening
statements and to speak of any procedural difficulties you may
have. Thereafter, we will allow a closed session, but within
the timeframe of two and a quarter hours.

[3:02 p.m.]

Secondly, I would ask the Registrar to respond to the two
questions. First of all, the question of the camera. So,
first of all —-- closed session at the end within the two hour
15 minute timeframe; and, yes, a response from the Registrar,
please.

MR CATHALA (interpretation): Thank you your Honour. I

would refer to the Regulations of the Court and Regulation 97,
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in fact, which refers to communications with the Defence
Counsel and in Regulation 97(2), it is said that: "All
communication between a detained person, and his or her
Defence Counsel, or assistants, as referred to in Regulation
68 and interpreters shall be conducted within the sight, but

not the hearing, either direct or indirect, of the staff of

the Detention Centre", and that is the case. Thank you, your
Honour.
PRESIDING JUDGE JORDA (interpretation): Well, you have

quoted a Regulation. Perhaps Mr Flamme had not noted that
Regulation. So, we have this Regulation and here there is
reference to the "sight". So, Registrar, are you thinking of
a sight by human or sight by an apparatus? Mr Flamme, do you
maintain your request, your motion, in light of this; we would
like to have your views?

ME FLAMME (interpretation): Your Honours, my task is not an
easy one, because here during this confirmation hearing we are
setting precedents as to the rights of the defence, amongst
other things, case law also. So I act with those
responsibilities on my shoulders.

[3:04 p.m.]

I'm reading Regulation 97(2). It says: "All communication
between a detained person and his or her counsel or assistants
of his or her counsel, as referred to in Regulation 68, and

interpreters shall be conducted within the sight but not the

Page 107



15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

15:

05:

05:

05:

05:

05

05

05

05:

05

05

06:

06:

06:

06:

06:

06:

06:

06:

06:

06:

06:

06:

06:

07:

07:

11

14

16

19

123

:32

:36

44

:51

:55

01

07

14

14

20

24

30

33

37

37

48

53

56

00

04

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-30-EN [09Nov2006 ET WT] 108/195 SZ PT

hearing, either direct or indirect, of the staff of the
Detention Centre."

[3:05 p.m.]

Now, I do not know. The Registrar has not responded. I do
not know whether there is a listening device of sorts
associated with the camera. Many video cameras obviously have
such a recording device. Is this not the case here?

It says here "within the sight". This does not mean within or
with the presence of a camera which constantly films what is
taking place in a room. I would not refer that -- to that as
being "within the sight" of, but "in the presence of" a

camera —- records everything, gestures, facial expressions,
demeanours, et cetera.

[3:06 p.m.]

I believe that in national jurisdictions, and in international
jurisdictions also, a counsel should be able to have a

communication with his client without the presence of a

camera.
PRESIDING JUDGE JORDA (interpretation): Mr Flamme, can I
just put the question to you: how do your discussions with

your client take place at the Detention Centre?

ME FLAMME (interpretation): At the Detention Centre, as far
as I know, there are no cameras. I have never noticed any.
But I would Jjust like to add -- and it is Ms Taylor who has

just reminded me of this; it is important to think of
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everything and I do not always think of everything —-- this
camera would make it possible to identify and even read a
document being presented to one's client.

PRESIDING JUDGE JORDA (interpretation): Registrar, I presume
that this camera is recording on film.

[3:07 p.m.].

Having a guard present, as we have two guards here present
today at the side of Mr Lubanga Dyilo, is not the same as a
camera, which films constantly as one often sees in modern
buildings. Now, I'm speaking just from my own personal point
of view, but if the camera is taking footage which could be
developed and could be viewed —-- that is not something which a
security guard could do, for instance, after the fact -- so do
you not believe that Regulation 97 (2) should be amended in
light of this?

MR CATHALA (interpretation): It is simply a surveillance
camera. There is no checking of the film; there is no
monitoring of the image or the sound. To my knowledge, there
is no question of the complications emerging that Mr Flamme
has spoken of. There is also no camera at the Detention
Centre. The situation here is the same as it is at the
Detention Centre.

PRESIDING JUDGE JORDA (interpretation): Well, if this camera
is not filming, or the film is not used, then what is it used

for? Because I must admit that this is a source of concern to
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me in any democratic system. The relationship between a
lawyer and his client is one which is almost sacred, and I do
not exaggerate. That is why we have these provisions.
Perhaps a point of an agreement could be reached, because
clearly this is a source of indignations for Mr Flamme.

MR CATHALA (interpretation): The current solution should —-—
need not concern Mr Flamme. This room, the room in question,
is used for several ends, not Jjust for possible discussions
between Mr Flamme and his client, but also for other visits.
It is a camera which is in place in the interests of these
other visits. I do not believe that this "sacred", as you
say, this sacred relationship —-- since the outset of this
case, the Registry has taken every measure to ensure that that
relationship is respected, and that it is done strictly.
[3:10 p.m.]

PRESIDING JUDGE JORDA (interpretation): Mr Flamme, we will
be taking a decision on this, but as a bench of three, do you
have any last comments?

ME FLAMME (interpretation): Yes, I would like to see the
camera removed.

PRESIDING JUDGE JORDA (interpretation): Very good. We have
thus responded to the two points.

[3:10 p.m.]

I see that it is now 10 past 3 and I am just being informed

here how much time you have left for your opening statements.
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Please, Mr Flamme, do take the floor or, indeed, Ms Taylor.
ME FLAMME (interpretation): Your Honours, I am going to
begin my statement with something which I have already
requested in writing. In other words, based on Rule 122(7)I
request a postponement of the confirmation hearing and allow

me to give you an explanation as to why.

[3:11 p.m.]
Also, in connection with this request —-- now, I shouldn't say
it, because we all know it -- but perhaps it is useful even

for one's self to recapitulate on various principles.

As you know, since early in these proceedings we lodged a
request for provisional release.

[3:12 p.m.]

At the judicious request of the Chamber, we were asked to
provide the reasons for it. We were told that it is a
challenge of jurisdiction. It is a challenge based on the
fact that Thomas Lubanga Dyilo has been, or was in detention
in the DRC from 13 August 2003. This is the second period of
detention, and we believe that this detention is illegal.
[3:12 p.m.]

Now, I shall not enumerate anew all of the arguments we have
put forward —-- written arguments have been put forward by
various parties. Our submissions have been numerous. The
Chamber has said that it could not grant our request, and

therefore we appealed it. We appealed that decision as we had
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a direct right of appeal.

[3:13 p.m.]

Now, Rule 122 (7) states that if there is a challenge of
jurisdiction, Rule 58 applies. ©Now, Rule 58 specifies that
the Chamber should rule on the challenge firstly. Rule 58 (4)
provides that the Court shall rule on any challenge, or
requested jurisdiction first and then on any challenge or
question of admissibility.

[3:13 p.m.]

We, in the Defence team, believe that we still have the right
to make a challenge —-- a challenge of admissibility. But we
feel that we can only do this when we have had a final
decision on the matter of jurisdiction. The position,
therefore of the Defence is that until we have received a
final decision by the Appeals Chamber on the question of
jurisdiction raised, which we initially termed a "request for
release", it is not possible to hold a confirmation hearing.
How could it be possible, given that today, at this point in
time, we do not know whether the Court has jurisdiction.
[3:14 p.m.]

The matter is, however, before the Appeals Chamber, and we
find ourselves in a legal vacuum, a judicial vacuum, as we
await that decision. If we are to cease walking in a judicial
fog, and that is a dangerous thing at any time, it is

impossible to continue in this fashion. That is my first
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comment .

[3:15 p.m.]

A little later, Ms Taylor, will speak on other issues, other
appeals which are pending and which are directly related to
what is, in principle, to take place here in the coming days.
We find ourselves in a fog —-- we continue to find ourselves in
a fog on these other questions —-- in relation to questions
where we had no right of direct appeal and where we have
requested leave to appeal of the Chamber, the Chamber has
granted that leave, and by that fact has recognised that those
questions were essential for the confirmation hearing.

[3:16 p.m.]

Ms Taylor will explain that while we find ourselves in this
fog, it is not possible to move forward. So that is my first
point.

[3:16 p.m.]

Turning now to the other points which underpin my request for
release.

I do not want to recapitulate on the whole history of these
proceedings, and the arrest of my client on 16 March 2006. I
have asked the Prosecutor to disclose the full file -- the
file on which he has based the case for the arrest of my
client.

[3:17 p.m.]

However, it was the objective of the Court to establish an
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e-court; that is to say, an electronic system which today
makes it possible to type in the number of a document and to
retrieve it from the memory of a machine, which I believe is
located somewhere out of the Court. But that electronic
system was not in place. The Defence has only been in a
position to usefully read the documents of the Prosecutor
since 17 September this year.

[3:18 p.m.]

As I have said to the Prosecutor, personally, I quite like
computers, but I'm not always at ease with them, and perhaps
I'm too old, but when I have difficulties I ask my son to help
me, and he seems to resolve these problems quite promptly.

But it's my hesitation around computers that led me, early on,
to say to the Prosecutor: "Prosecutor, let's avoid these
problems. Could you not divulge the documents in the
traditional fashion, as we have done down the centuries, and
provide me with photocopies of the documents as well as the
disks, et cetera?"

[3:19 p.m.]

The Prosecutor refused to do so. Well, it's his
responsibility.

The disclosure of the Prosecutor's file will take place there
over the following weeks. Little by little, on a weekly basis
I would receive a floppy disk from the Prosecutor and there

were some documents that we could read early on, but we
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encountered great difficulties retrieving documents from the
disks which were given —-- some could not be opened, there were
videos which we could not view until only a couple of weeks
ago. I told him at the time. He said, "Well, it's not my
problem", thereby not living up to his responsibilities.

"Find your own solution". I think that it should have been a

must that the Defence be provided with materials it could

utilise.

[3:20 p.m.]

Furthermore, we faced a problem of human resources. At the
beginning I was alone —-- well, I could live with it then, but

I had to really fight to have a legal assistant, to have an
additional assistant. Then I was told, "Well, why don't you
work with interns?" I took on interns, and I would like to
take this opportunity to thank the interns for the wonderful
work that they have done, and I'm expecting that I may lose
their assistance in the coming months. And when they are
gone, and if this matter were to go to trial, we would have
lost part of the memory of the Defence team.

[3:2]1 p.m.]

Normally, by the way, if I take on an intern in my own firm,
that person is paid. Here we are at an International Criminal
Court, and we have interns working without pay, who are
working around the clock. These are high calibre graduates.

They do this work for free and I am most admirative of what
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they do. But I fear, at the same time, that it is a kind of
mine under the Defence.

[3:22 p.m.].

At one of the confirmation hearings, I made a calculation —-
and I won't do it again here now, your Honour —-- but I said at
the time, "Well, the Prosecutor has disclosed 7,000 pages."
Well, if the Prosecutor discloses a page, it would be good to
also be able to read them. Since then, the file disclosed now
amounts to 8,000 pages in the wake of requests for disclosure
that we have made.

[3:23 p.m.]

I remember at the time, I said, "Your Honour, with the people
available to me, I have made my calculation, an individual can
read 'X' number of pages per day" -- and we are not talking
about reading a novel here; we are talking about reading from
the point of view of the jurist, of the law, of the charges,

of the position of the Prosecutor, and when one brings to bear

the most wonderful computer that exists in the world -- and
that is to say the human brain -- when you have regrouped
these various facets and examined the documents -- and it is a

complicated matter. The configuration of legal thinking is
complex. The reading takes its time. It's not a relaxing
task.

[3:24 p.m.]

So, that's what I said to the Chamber. I said, "My team faces
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a mission impossible", but given the date of 9 November, and
today I find myself in the obligation to tell you that the
Defence is not ready; the Defence has not read the full file.
That is a matter of fact that I cannot change. And I need not
point out that it is not simply a matter of reading the
documentation, but also a matter of drafting judicial
documents, motions, requests and applications, appeals, et
cetera. We within the Defence team have tried to take on the
responsibility of all of this work, but that has also been
very time consuming; we have not been able to focus solely on
reading the documentation.

[3:25 p.m.]

In addition, we have been faced with the problem of
investigation. Now here I will be brief and clear.

I believe that my learned friend would agree that we find
ourselves here in a situation of sui generis. There are
certain common law ingredients, certain civil law ingredients,
but together we need to have a system which works, and
sometimes it is not clear how the system can work. We, in the
Defence team, say that we feel as if, together with the other
participants in these proceedings, it is like the first step
on the moon every day.

[3:26 p.m.]

This system I would call a hybrid system. Now, the

Prosecutor —-- and I hope we are going to discuss this anew
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today ——- despite the fact that he is obliged to investigate
exculpatory circumstances, now it is the Prosecutor who
constructs the file at the outset and that is quite typical of

a common law accusatorial system. But you must also

investigate exculpatory circumstances. We shall see whether
he has done so. I would say he has not.
[3:27 p.m.]

I will prove that one cannot have confidence and trust in this
file. 1In a common law system one is obliged to carry out
one's own investigation and to compile one's own file. That
is why I asked the Registry whether I could appoint an
investigator. There was no list of investigators. We
proposed someone ourself. That person finally agreed to join
us and commenced work in August.

[3:27 p.m.]

Now, in the meantime, since June, I had been requesting to
travel to the DRC. At that time Professor Balembo was not
working with us. Those requests were denied, for security
reasons, I was told. I made my first request in July, but I
was told, "No", it wasn't possible, because from 15 July to
15 August there were the elections, and that MONUC was giving

priority for travel in connection with the elections.

[3:28 p.m.]
So I asked whether I could travel in June. I was told "No",
for security reasons. I asked for the beginning of July. I
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was told "No", for security reasons. Then, finally, we
obtained, in the month of August —-- on 20 August, I believe —-
that a journey could be made to Kinshasa, simply. When

Ms Pandanzyla arrived in Kinshasa, she encountered substantial
problems following the publication of the elections of the
first round of the election vote. So Madame Pandanzyla was
repatriated to The Hague. It was about that time that the
date for the confirmation hearing was set for today. I
requested to travel -- obviously it should be a right to
travel, but a request has to be made -- and I was able to
obtain to travel myself to the DRC. I was to travel on a
Monday morning, but for security reasons I was only able to
leave on the Tuesday evening. I therefore left -- or lost two
days.

[3:30 p.m.]

My programme had been Monday to Friday, Kinshasa; departure
Monday morning, Kinshasa-Bunia, return from Bunia on
Wednesday, 25 August -- sorry, October, with a return to
Brussels on the Friday evening, 27 October. That would have
been quite a limited period of time, but would have allowed me

to do, or accomplish a certain number of things.

[3:30 p.m.]
In Kinshasa, I was met at the airport -- a very surprising
thing I found —-- I was met at the airport by the only person,

staff member of the Court who was representing Kinshasa, a
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security employee. During the first tranche of my trip, when
we were chatting, I said to him, "It's calm here." And he
said, "It's relatively calm, yes. We're waiting for the
elections." So I asked him, "I'm here for two days. I am at
the Grand Hotel. Please make yourself available for me,
because I need to move around," and he said to me, "This is a
problem, you see, because I do not have money to buy fuel. I
am paying for the fuel out of my own pocket. Secondly, I am
not actually at your entire disposal, because I'm the only
person present here on the ground and I have other
obligations", which means, for the most part, I was stuck at
the Grand Hotel. I was —-—- I had the opportunity to go through
the Court's office there, but I'm afraid, Madame President [as
interpreted] , your Honours, that this office is empty. No
computers, nothing. So I was not able to work.

[3:32 p.m.]

At the Grand Hotel, I didn't find any computers that I could
work with, and I certainly would not have trusted them if I
had done so. No-one —-- I saw no-one.

I did move around with this gentleman on a couple of
occasions, but you've got to know Africa, and I —-—- I'm
criticising Africa here —-- it's not a criticism. You can't do
things in one day when you don't have means of communication,
and making appointments is not always very easy. Generally,

they know that this is how it happens. People know that you
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are there and they come and find you. So people came to the
Grand Hotel to find me. But I do not know whether you know
this Grand Hotel. It is very open. It is full of people from

Secret Service and members of the regime. You are watched all

the time. You can't trust anyone. There is no confidence.
[3:33 p.m.]
So I must tell you I was forced. Since these people insisted,

and agreed to see me in my room, and I wasn't sure whether I
was being tapped or not, I was afraid that I had placed these
people in danger. They were there; they wanted to see me. So
what I am saying is that, firstly, the Defence, when it was in
Kinshasa, was not able to perform its duty. I missed
appointments —-- very important appointments, because I did not
have the transport to get to these appointments.

[3:34 p.m.]

When you request a field mission on the other side, and you
request for transport and security to be made available, and
you get to Kigali, and I'm referring here to the ICTR, you
have the driver, and the driver is at your disposal during
your entire trip. That is the only way you can work. You
cannot know for sure how long an appointment will last. You
have to be able to leave immediately the appointment is over
because the time is short and you have to go elsewhere.

[3:34 p.m.]

So, I went to Bunia on Friday morning. I got to Bunia in the
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afternoon. Therefore, I had a few days at my disposal. I
explained the problem in my application, as well. In the
meantime, in addition to the fact that we had seen some
people; we identified documents that we needed to find. But
it was the first time that the Defence was making such a trip
to that location. These documents were not there when I left.
[3:35 p.m.]

All I could do was meet some people and talk with them. So we
had these huge problems. I had my team to request a
postponement of our time —-- the last date for the filing of
our list of evidence. My request was denied. But we had
another time limit given for all evidence pertaining to the
Prosecutor's witness. So I met people who, in my view, are
very important witnesses. I don't know —-- it was an
impossible mission to organise anything with the time that was
left for me. I couldn't organise an investigation in regard
to witnesses for the confirmation hearing. There was also the
problem of documents. I am not criticising the Registry, but
in that case also it was an impossible mission, because there
was the problem of scanning the documents which were
available, which, after my arrival, were found. So the option
was to scan them in a computer in the field office.

[3:36 p.m.]

Mr President, your Honours, these are computers on which

members of the Prosecutor's team work ——- these members of the
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Prosecutor's team who are in Bunia all the time. So I
refused. So I said, "It cannot be done." I don't know much
about computers, but I do know that once something is saved on
a hard disk, even if it is taken away, even if it is deleted,
it is somehow permanently recorded on the hard disk and you
have to destroy the hard disk physically for this information
to be destroyed. So I could not take that risk.

[3:37 p.m.]

The Prosecutor does not trust the Defence in regard to this
witness. Well, the Defence does not trust the Prosecutor
about this other witness. I think it's logic. My
professional obligations with regard to confidentiality would
prohibit me from doing so. It was serious enough that I was
communicating with my team using that same computer.

Mr President, your Honours, the Defence of Thomas Lubanga is
telling you that it is not ready and it is also for this
reason: we were not able to gather the evidence that should
be at our disposal. If, in keeping with the rules and the
Statute, we wish to defend our client, as he has a right to be
defended —-- that is, provide evidence, call witnesses 1f we
wish, and that is what I would have wished.

[3:38 p.m.]

Furthermore, I must tell you that there is something that is
of serious concern to me. I have said, and repeated, that the

Prosecutor has made excessive use of the ex parte procedure
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to, as he claims, protect witnesses of the Defence —-- not the
public —-- but to protect the witnesses from the Defence, not
from the public, but to protect the witnesses from the
Defence.

[3:39 p.m.]

Ms Taylor will also raise these issues and the issues
pertaining to the drafting of documents, amongst other things.
I said before, and the Single Judge will remember -- I said
that these protective measures in some way made the trial
impossible, because the Defence was not able to gain knowledge
of the materials, and the only person who was not protected in
this trial was my client, who is, after all, presumed
innocent.

[3:39 p.m.]

I will conclude with this point. I said that the Defence does
not in any way enjoy the protection to which it is entitled to
the extent that the Prosecutor enjoys it. If this is supposed
to be equality of arms, even more, it 1is supposed to be the
life of some people —-—- if the Defence wants to go to the end,
the Defence may be forced to endanger the lives of some people
that it might contact because it does not have the means that
the Prosecutor has at his disposal. The Prosecutor concluded
his investigations in Kinshasa and the field office was closed
down. That is the Defence situation. It is unconscionable.

PRESIDING JUDGE JORDA (interpretation): Mr Flamme, I do not
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wish to interrupt you, but I must point out that all these
points —— I have not found any that are different -- you have
already mentioned them to this Chamber. You made these
submissions on 3 November, that is, five or six days ago. So
I think I must say this.

ME FLAMME (interpretation): Mr President, I do not believe
that all these points were part of the agenda in this manner,
but, in any case, in view of the fact that these proceedings
are oral, if I want to maintain some rights, I am forced to
tell you this otherwise I will be told that I did not raise
these matters. I would like to point out to the Chamber that,
to the best of my knowledge, the Prosecutor did not challenge
any of this. I said this yesterday in a motion. I have not
received a response.

[3:41 p.m.]

He said nothing when he had the opportunity to do so. So he
implicitly admits this.

PRESIDING JUDGE JORDA (interpretation): Do not speak on
behalf of the Prosecutor.

ME FLAMME (interpretation): I am not speaking on behalf of
the Prosecutor. I'm making an argument.

PRESIDING JUDGE JORDA (interpretation): I shall ask the
Registry about these matters. I am in support —-- I agree that
you have raised these matters before us beforehand. I would

like to know whether you are finished your preliminary
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matters?

ME FLAMME (interpretation): Not at all.

PRESIDING JUDGE JORDA (interpretation): You have the floor,
but I remind you that we have a break at 4 o'clock. We shall
resume at 4.30 and we end at 6 p.m., and we hope that you will
have finished your statement.

ME FLAMME (interpretation): Mr President, i1if I have not
finished, I have not finished.

PRESIDING JUDGE JORDA (interpretation): Mr Flamme, may I
remind you that, in this courtroom, there are judges and
judges will decide. I guarantee you that you will have all
the opportunities which will be available to you. The judges
do not rule on the basis of threat, but I should like you to
remember that there is an order here that must be respected,
and so you have the floor.

ME FLAMME (interpretation): Thank you, Mr President, but the
Statute and the Rules give me the opportunity to raise all
matters I find important.

PRESIDING JUDGE JORDA (interpretation): All right. You will
have to 4 o'clock and then we'll have a break till 4.30 and
we'll work again till 6 o'clock.

[3:43 p.m.]

I would like to recall that you made these submissions on

3 November, and you have repeated them and you also mentioned

them in your motion for the postponement of the confirmation
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hearing. You have chosen to raise the matters again —-- that
is your choice —-- but I would just like to mention some
matters.

[3:43 p.m.]

I shall consult the Registrar on housekeeping matters. I
would like to remind you that during -- on 3 November I asked

the Victims and Witness Units and the Registry to answer the
questions you had raised. I do not deny your wish to repeat
these questions, but I will tell you that you have until 4.30
to make your submissions.

ME FLAMME (interpretation): I have said, Mr President, that
the matters I raised in regards to visits to my client and
security problems have not been solved. So I am just
repeating these things to raise the matter once more. So I do
not feel I'm repeating myself.

[3:44 p.m.]

Now, finally -- or at least not finally, I have a further
problem —— a fairly serious problem. When I heard the
Prosecutor's response —-- and when I say that I am moving on to
what we discussed in prior hearings. When I heard the
Prosecutor finally, when he was denied the possibility of
having an ex parte hearing on a matter that the Defence had
raised, that is, regarding the presence at the time in his
office, in his service, of a certain gentleman, one

Mr Musoko —-- that this person had worked for the Prosecutor as
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a history expert. Mr Musoko is not Jjust anyone. Mr Musoko
was a member of the government -- well, we are going to use
names and abbreviations here, and we shall explain these names
and abbreviations later, because we will need, of course, to
explain to you the origins and history of this conflict, which
was done in a very incomplete manner by the Prosecutor.

[3:46 p.m.]

PRESIDING JUDGE JORDA (interpretation): We are going to
listen to both interpretations of the conflict, and yours will
be listened to, as well.

ME FLAMME (interpretation): I do not doubt this; I just wish
to explain this matter.

[3:46 p.m.]

As I was saying, Mr Musoko was a member of the RCD-K/ML
government, the Kisangani Liberation Movement. This was a
splinter movement —-- a second splinter movement within RCD --
the RCD was the first rebel movement which led to the second
Congo war. There was first the RCD-K, which was
RCD-Kisangani. This was the rebel movement that was led by
Professor Wamba dia Wamba.

After the Kisangani war, during which the Ugandan army was
beaten by the Rwandan army, there was a second split, which
led to the creation of the RCD-K/ML. We shall mention this
movement later. This 1s a rebel movement which, in the view

of the Defence, is largely responsible for the massacres in
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Tturi.

[3:47 p.m.]

I am referring certainly to the period following that to which
the Prosecutor made reference. The Prosecutor said that my
client was a Secretary of State, as it were, in the FLC
government. This was Jean-Pierre Bemba's government which,
for some months, managed a great part, a large part of Congo.
The east - eastern part of Congo with Orientale Province,
Equateur Province, a large part of the Congolese territory.
[3:48 p.m.]

After the FLC, which fell apart for reasons that I shall
explain later, the RCD-K/ML which, with the UPC was a member,
or part of that government. The RCD-K/ML withdrew to Beni.
This is a town south of Bunia and there it set up a new
government .

[3:48 p.m.]

Mr Lubanga was actually a member of that government for a very
brief period of time. He was Minister of Defence in that
government. But other members of the government, if I
remember correctly, included, for example, the Minister of
Justice —-- a former magistrate, if I remember correctly —-- and
this magistrate was Mr Musoko. And Mr Musoko was an opponent
of my client and was part of a conspiracy which, first, in
Beni, where my client had a home where he was —-—- he was a

member of government. In any case, this conspiracy caused my
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client to flee to —-- flee Beni to Bunia, where resigning from
that government, whose designs he no longer espoused because
it was becoming apparent that there was a planned genocide of
the Hema population.

[3:50 p.m.]

Mr President, your Honours, I guarantee you that I shall prove
this.

When he arrived in Bunia, my client was regularly attacked at
his home, and that is how he finally left for Uganda. So,

Mr Musoko was a member of a government which was not only

seeking to eliminate my client, but was also —— and I shall
prove this to you —-- I repeat, planned genocide.
[3:51 p.m.]

I see signs of this in the indictment, in the charging
document. For example, reference is made to the Hema-Gegere
ethnic group. My client is supposedly a member of the
Hema-Gegere ethnic group. This ethnic group doesn't exist,
Mr President. It was used to describe a part of the Hema
population, which was considered -- and this is a sad memory;
this is a very sad memory that is reminiscent of Rwanda —- it
was used to designate part of the Hema population that needed
to be expelled, or even eliminated.

[3:51 p.m.]

This is language that insinuates, which accuses, which incites

racial hatred and I can find that in the Prosecutor's
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document. I think it is very disturbing. I said that by
including this gentleman in the Prosecutor's team, the
Prosecutor had infected his team with cholera. When we know
that the Prosecutor has the obligation to find exculpatory
evidence, then it becomes impossible, if you are working with
people like that.

[3:52 p.m.]

The Prosecutor made much of Mr Bitti at one point in time. I
suggest, then, that the Prosecutor should look in his team to
find out who he is working with. In any case, I said that --

and the Prosecutor knows this, because he knows he's in the

field with 20 investigators and 70 missions. It is important.
The Prosecutor knows all of this. I said that he accepted in
his team somebody who attempted —-- who made an attempt on the

life of my client, goes completely against his obligation to
provide exculpatory evidence.
PRESIDING JUDGE JORDA (interpretation): I do not grant you

leave to speak, Mr Withopf. I would like Mr Flamme to finish

speaking.
ME FLAMME (interpretation): That's right.
PRESIDING JUDGE JORDA (interpretation): I will grant you the

floor when the time comes.
ME FLAMME (interpretation): The Prosecutor did not seek to
find exculpatory evidence. After our mission, we indicated to

the Prosecutor -—- I do not know whether you were there when we
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talked about all this -- we told the Prosecutor of some
evidence which we knew existed because these people said that
they had been interviewed by the Prosecutor. But the
Prosecutor chose to hide behind secrecy. We were forced to
request that the Chamber make an order in order to be able to
obtain these statements in the final analysis, and one of
these statements is a statement by Mr John Tenanzabo. This is
in reference to a seizure that was carried out in his home and
office. The aim of this seizure was to collect all the UPC
documents that were found there. I said to the Prosecutor
then that this seizure was declared null by the Kisangani
Appeals Court.

[3:54 p.m.]

The Prosecutor answered that he was unable to find the letter
because I was not providing enough detail to help him find it.
Regarding the Kisangani Appeals Court judgment, he said, "I
don't know what you're talking about." So, Mr President, your
Honours, I am saying today that when he said that to the
Defence, the Prosecutor was trying to obstruct Jjustice, and

this was unacceptable.

[3:55 p.m.]
The Prosecutor has an obligation towards the Defence. He must
establish the truth. He is like an examining magistrate. He

must establish the truth. If he is hiding things, and in

these statements there are parts that exonerate my client
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completely —- and if he is hiding these parts, and if he has
hidden the court judgment from Kisangani, the appeals judgment
which declares the seizure null, then I request that this
matter be elucidated before we move further.

[3:56 p.m.]

There is a huge number of materials which is put to use in the
list of evidence. The Prosecutor has made reference to these
documents; it's not limited to the list of evidence. So I
think that these matters must be clarified before we go any
further. We have made submissions and a motion in that
regard.

[3:56 p.m.]

Finally, Mr President, then, I shall give the floor to

Ms Taylor, and then to Mr Roberts.

At one point I said to the Chamber that when we refer to the
people working for the Defence team, Single Judge Steiner very
kindly provided us with the assistance of the Office of Public
Counsel for the Defence, which was hugely important for us,
and I would like to emphasise that. But at that time that
Office of the Public Counsel for the Defence had one staff
member. Today we have Ms Taylor and two interns in that
office. I would like to point out that the Office of the
Public Counsel for Victims -- if my information is correct,
and do please correct me if I am wrong —-- has a P5, a P4 and

two P3 staff.

Page 133



15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

15

16:

16:

:57

:57

:58:

:58:

:58:

:58

:58

:58

:58

:58:

:58:

:58

: 58

:59:

:59:

:59:

:59:

:59:

:59:

:59:

:59:

:59:

:59:

00:

00:

:55

:59

03

13

18

:25

128

:36

:39

44

49

:52

:59

03

11

15

15

20

25

36

44

51

54

01

05

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-30-EN [09Nov2006 ET WT] 134/195 SZ PT

[3:57 p.m.]

The Office of Public Counsel for the Defence has one P2 staff
member. That's equality of arms for you. So our means are
very limited. I think from the month of July we said to the
Chamber that there is a problem with language. Most
decisions —-- and here I am making particular reference to
decisions —-- even decisions that you, yourself render,

Mr President, as Single Judge you render in English. My
client doesn't understand them, and this i1s a new situation
which is not covered by the res judicata of your decision
rendered in August, because the situation has changed
completely. We are facing new circumstances. There is a
large number of decisions and motions and decisions. My
client doesn't understand them. I don't have the time; it is
not my Jjob to go to the prison and translate these decisions
for him.

[3:59 p.m.]

And, lastly, with reference to the language problem, I will

tell you -- and now with reference to the Prosecutor —-- that
when recently a transcript was disclosed to me —-- that is, a
transcript of a videotape -- and when such a disclosure is

made to me quite beyond the time limit fixed for that

purpose —— Mr Roberts will tell you about it -- and when I say
"No", the Chamber responded -- and I am going to shed more
light on this —-- the Chamber responded that this film
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contained Swahili, and that my client speaks Swahili.

[4:00 p.m.]

I am going to say first that my client never said that he
spoke Swahili. As my client told you at the initial
appearance on 20 March, he speaks French and Kalendu, because
the north Hema, unlike the south Hema, adopted the Lendu
language. Swahili is a trade language which developed a long
part of the east African coast, and it has Arab influences.
This is a different language. It must be realised,

Mr President that, in Congo, 450 essentially based different

languages are spoken.

[4:01 p.m.]
I am continually astonished by this. It is not believable,
but that's how it is. There are more than 450 different

ethnic groups in Congo, and, in the part where Swahili is used
as a kind of experimental, as it were, it is different,
obviously, depending on the people who speak it, and my client
does not understand Swahili. I said that there was a team
member who tried to understand. My client does not understand
the Swahili that appears on the videotapes, because this
Swahili is different from the Swahili of which he knows quite

possibly a few words.

[4:01 p.m.]
So that is the situation. 1In these videos —-- I am drawing to
the end —- in these videos we are facing an impossible
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situation, because the Prosecutor disclosed this to us just
before the confirmation hearing. I am sorry, that is not my
view of a fair trial.

[4:02 p.m.]

Finally, I told the Prosecutor, considering that we tried to
share the work out amongst ourselves in my team, and we read
some things —-- obviously we did —-- I said that during the
hearing I needed to have at my disposal the intern who may
have read the piece of evidence that the Prosecutor would be
seeking to explain or prove to us, and I asked the Prosecutor
to tell me in advance which part of the evidence he would be
discussing, and at what hearing, so that I could prepare, with
full respect for the rights of the Defence.

[4:03 p.m.]

And the Prosecutor, as he usually does, said "No." "Well", he
said, "I shall tell you —— I shall give the information to you
the night before the hearing." And I said, "Well, at night I
sleep." Mr President, your Honours, these are the reasons why
the Defence is requesting, with great confidence and within
its rights, the postponement of the confirmation hearing. We
are not ready.

PRESIDING JUDGE JORDA (interpretation): I have heard you. I
just wanted to say that we'll take half an hour's break.

After that half hour, I am going to change the schedule

somewhat. I shall give the Prosecutor leave to address the
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Court and then the Registry. I just wish to give you some
points.

[4:04 p.m.]

I was aware —— this is not to provide a response now —- the
protection unit told you —-- told us that it provided the same

services to the Prosecution and to the Defence. Now, on the
part of the judges, we observed that you filed motions in
English, and I congratulate you for that, and you have been
assigned an interpreter on a permanent basis.

[4:04 p.m.]

I would like to say that in -- on one of the videos Mr Lubanga
himself is speaking in Swahili. And, lastly, many of these
parts of evidence are on a CD-ROM and this should not raise
serious technical problems.

Returning to the matter of appeals, this is an entirely
different matter, and especially in regard to the matter
regarding the Prosecutor's ex parte.

[4:04 p.m.]

We would like to hear from the Prosecutor on that. For the
time being, it is time to take our break and we shall resume
in half an hour —-- that is, at 1635. Everything is being
extended somewhat. I hope that the explanations of the
Prosecution and the Registry, and in any case your further
submissions will not be longer than half an hour, because we

would like to hear what observations you have to make.
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[4:05 p.m.]

We also have your request for a closed session, which we have
granted. Court is adjourned.

[4:05 p.m.]

[Short adjournment]

[4:39 p.m.]

THE USHER: All rise. The International Criminal Court is
now in session.

PRESIDING JUDGE JORDA (interpretation): So the hearing is
open, so could you bring in Mr Lubanga Dyilo, please.

[4:40 p.m.]

[Mr Thomas Lubanga Dyilo entered the courtroom]

PRESIDING JUDGE JORDA (interpretation): So I will now

turn -—— so after what Me Flamme has mentioned, as I mentioned,
I will now turn firstly towards the representative of the
Office of the Prosecutor, and then I will ask the Registrar or
Mr Dubuisson to respond, if they can, with regard to all the
different points which were mentioned certainly concerning
them directly. Mr Walleyn, I see would like to —-—

MR WALLEYN (interpretation): With name of the two teams of
victims, we would also like to ask the Court to authorise us,
after these two interventions, to be able to act briefly; also
with regard to the first point raised and which concerns the
jurisdiction of the court.

[4:4]1 p.m.]
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We have said on a case-by-case basis. This is the first case
so we will accord it —-- grant it to you.
MR WALLEYN (interpretation): Thank you.
PRESIDING JUDGE JORDA (interpretation): Yes, please make it

short. Okay. So it's now Mr Withopf who will take the floor.
MR WITHOPEF: Thank you very much, Mr President, and thank you
very much your Honours. We very much appreciate the
opportunity that is given to us to respond to the statements,
to the allegations that have been made by my learned colleague
from the Defence, which in our view can only be described as
agitation. The Prosecution is not prepared to get dragged
into such a level —-- into such a low level of discussion. The
Prosecution will continue to provide facts, as it has been
done in the past when the Defence has tried to misstate facts,
and the Prosecution will continue to assist the Pre-Trial
Chamber in the difficult task to establish the truth in this
case. And it is a complex case.

[4:43 p.m.]

Defence has chosen, and we have noticed it a number of times
meanwhile, to misstate facts, and the Prosecution in the past
a number of times, whenever this happened, has got the record
straight. And the Prosecution will do the same today, and we
will always do so in all future.

[4:43 p.m.]

I will try to be short, Mr President, but I also wish to
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emphasise that my learned friend from the Defence has chosen
to try to revive old discussions ——- issues dealt with since
months, dealt with by your Honours in decisions, his
continuing to address res judicata matters. Most of the
issues that have been addressed led to decisions of the
Pre-Trial Chamber, of you Mr President, and of you your
Honours. For the record, since it has been mentioned by my
learned colleague from the Defence, of course we object to all
allegations made by the Defence today. The mere fact that in
between yesterday late evening and today we have not yet
responded to the allegations made in the request for a
postponement of the confirmation hearing cannot be seen —-- and
can by no means be seen that the Prosecution would agree to
these allegations.

[4:44 p.m.]

After these remarks, Mr President, your Honours, I will
address the matters step by step. First, I wish to address
the issues in relation to the pending appeal proceedings.

Yes, it's correct there are pending appeal proceedings, and
yes it is correct that they may or may not have an impact on

the confirmation hearing and its outcome.

[4:45 p.m.]
However —-—- and I think this is necessary to put it on the
record —— my learned friend from the Defence has never

requested, and the Appeals Chamber has never granted
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suspensive effect. For that reason, these proceedings
continue, and they have to continue —-- for legal reasons they
have to continue.

[4:45 p.m.].

The fact that the finding in favour of jurisdiction is under
appeal 1is irrelevant -- is largely irrelevant. This Pre-Trial
Chamber -- you Mr President and you, your Honours, you are
under a legal obligation to continue the proceedings lacking a
request of my learned colleague from the Defence to request
suspensive effect, and it is the view of the Prosecution that
suspensive effect cannot be requested retroactively. If

I understood and if I may please move on to the next matter,
Mr Honore Musoko —-- and I understand you Mr President —-—

I understood you in the way that you are particularly
interested in that -- in these submissions of the Defence and
our response to it, I have provided, and my learned colleague
from the Defence knows it very well -—- I have provided in his
presence to the honourable judges information on Mr Honore
Musoko and I'm happy to repeat it publicly again. Mr Honore
Musoko was indeed a member -- a staff member of the Office of
the Prosecutor. He was an investigation adviser on a GTA
fixed term contract from 30 September 2003 to 27 August 2004.
[4:47 p.m.]

Despite the fact that Mr Musoko was hired for the

investigation division, he never worked for the investigation
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division of the Office of the Prosecutor. I think this is
very important to state.

[4:47 p.m.]

He instead worked for JCCD, and in that division he performed
tasks relating to informing on the national context -—-
PRESIDING JUDGE JORDA (interpretation): Mr Withopf, if you
would excuse me, you just said that -- well, I didn't
understand with regards to the division you were talking
about —-- if he had worked for investigation division or if he
hadn't worked for the investigation division.

MR WITHOPEF: He had not, the clear answer, Mr President —--—
the clear answer is he has not worked for the investigation
division. He has however worked for JCCD —-- what stands for
Jurisdiction Complementarity and Cooperation Division, and in
this context he performed tasks relating to informing on the
national context, obviously of the DRC, the DRC history, and
the administrative structure in the DRC.

[4:48 p.m.]

And the Prosecution will provide further information to
counter —-- to counter the allegation that Mr Honore Musoko
could have had an impact on the decision-making processes
within the Office of the Prosecutor, and by saying this the
Prosecution is not —-- 1is not admitting that the unverified
statements —-- the unverified allegations of my learned

colleague from the Defence are even close to be true, and
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I put it on the record that the Prosecution finds it's highly
problematic that my learned colleague from the Defence
compares a former staff member of the Office of the Prosecutor
with cholera. I put this on the record. This is quite
unprecedented. I provide further information on what

Mr Honore Musoko has done within JCCD. He has assisted other
staff members in that division in drafting a number of
documents, and I will provide information on what sort of
documents Mr Musoko has worked upon.

[4:50 p.m.]

There's one document, "Organisation et competence Jjudiciaire
en Ituri", which is a list of the jurisdictions in the DRC and
the traditional organisation. There's another document, "Le
systeme Jjudiciaire congolais et la repression des crimes
graves" —-- this is a very similar sort of document. He has
worked upon a list of useful contacts in Kinshasa in terms of
cooperation including MONUC, and he has worked on situation
reports on the events in Ituri as part of the monitoring of
the situation.

[4:51 p.m.].

This is the sort of documents, Mr President, your Honours,

Mr Honore Musoko has worked upon and what the Prosecution also
wishes to highlight in this context, Mr Honore Musoko —-- and,
again, I'm not in any event admitting that the statements —-—

the factual statements made by my learned friend from the
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Defence is true —-- or are true. He has worked at the time in
the Office of the Prosecutor. The investigation has not
yet —— the investigation of the situation in the DRC, and

I emphasise the word "situation", has not yet focused on
Thomas Lubanga Dyilo.

[4:5]1 p.m.]

The suggestion of my learned colleague from the Defence that
even language in the document containing the charges stems
from Mr Honore Musoko is wrong —-- is factually wrong, and

I believe the information the Office of the Prosecutor has
provided very much disproves the allegations of my learned

colleague from the Defence.

[4:52 p.m.]
We have heard -- and I'm now moving on to the next subject
matter —-—- we have heard today, and we have heard it and we

read it meanwhile three, four, five, six times that the
Prosecution allegedly does not comply, or hasn't complied with
its disclosure obligations. Mr President, your Honours, there
have been a series —-- there has been a series of disclosure
related Status Conferences and at these Status Conferences —-—
PRESIDING JUDGE JORDA (interpretation): Mr Flamme, you know
I don't like to take interrupt people who are speaking so I
cannot accept your intervention and I refused an intervention
—— during the Prosecutor's side, so I would like you to sit

down please. You affirmed a number of things. It's your
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responsibility. I give the floor to the Prosecutor as I will
give it to the Registrar as well. Please continue,

Mr Withopf.

MR WITHOPEF: Thank you very much, Mr President. I was about

to talk about the series of Status Conferences that took place
with the sole aim to allow the Single Judge to supervise the
disclosure activities of the Office of the Prosecutor, and at
all of these Status Conferences the Office of the Prosecutor
has provided very detailed information on its disclosure
activities, and there were only very rare circumstances my
learned colleagues from the Defence had complaints, and
whenever such complaints were put forward, there was either a
decision of the Pre-Trial Chamber the Office of the Prosecutor
has complied with, or the Office of the Prosecutor had
volunteered to comply with Defence requests.

[4:54 p.m.]

Now, since about two to three weeks, out of the blue the
Defence, for whatever reason, believes to try to —— believes
that it makes sense to try to portray the Prosecution's
disclosure activities as insufficient. It is on the court's
record that the Single Judge and that the Presiding Judge have
stated that the Office of the Prosecutor has met its
disclosure obligations.

[4:55 p.m.]

My learned friend from the Defence has again touched on the
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issue of the Prosecution being obliged to provide a dossier,
meaning the full files. There is a decision of this Pre-Trial
Chamber, and the decision has rejected the respective request.
There are disclosure obligations of the Office of the
Prosecutor under Article 67(2), potentially exculpatory
material. There are disclosure obligations pursuant to
Article 61(3) (b), incriminatory evidence for the purposes of
the confirmation hearing and there's an obligation under

Rule 77 to provide for inspection of certain materials and the
Office of the Prosecutor has fulfilled its disclosure
obligations very much in line with respect to the order of the
Single Judge. The Office of the Prosecutor went beyond its
legal duties. The Office of the Prosecutor has provided, as a
matter of professional courtesy, publicly available French
translations of English documents that have been disclosed,
the Office of the Prosecutor has, as a professional courtesy
disclosed handwritten documents in paper copies in addition to
the electronic versions, and the Office of the Prosecutor,
most importantly, in all documents that have been disclosed as
potentially exculpatory materials has actually highlighted the
portions which it believed may meet the respective criteria.
[4:56 p.m.]

My learned friend from the Defence has addressed the issue of
paper copies. This court has made a decision —- has made a

deliberate decision to apply the e-court principle, and in
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line with that decision the Prosecution discloses materials
electronically, and is obliged to do so, and there's no
obligation on the side of the Office of the Prosecutor to in
addition to the electronic disclosure provide for paper
copies. And I'm quite surprised that my learned friend from
the Defence on the one hand side wishes to have paper copies,
and on the other hand side is complaining about the fact that
Ringtail -- that's the system that allows analysis of the
materials —-—- was allegedly only working from a certain point

in time onwards.

[4:57 p.m.]
Paper copies do not provide for analysis. The electronic
disclosure system however does. This is a very contradictory

argument by my learned friend from the Defence.

[4:57 p.m.]

And I think it's worth to recall Mr President, your Honours,
that the disclosure activities of the Prosecution started
immediately after the surrender of Mr Thomas Lubanga Dyilo.
Substantive amounts of materials have been disclosed in April
and already in May, and all incriminatory materials have been
disclosed by 28 August 2006, as ordered by the Pre-Trial
Chamber.

[4:58 p.m.]

The law says there should be 30 days between the disclosure of

the exculpatory materials and the starting date of the
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confirmation hearing, and this gives a clear indication what
is necessary, what the legislator has seen to be necessary for
preparation of the Defence. 1In this case my learned
colleagues from the Defence have the materials meanwhile
almost two and a half months -- I would say about 70 to 75
days and they had plenty of time to familiarise themselves
with the disclosed materials.

[4:58 p.m.]

My learned friend from the Defence has also made the statement
that the Office of the Prosecutor has not discharged its
obligation under Article 54 (1), the statutory duty of the
Office of the Prosecutor to investigate incriminating and
exculpatory information equally. I draw the attention to the
Pre-Trial Chamber and to my learned colleagues from the
Defence that the Office of the Prosecutor has reviewed all
statements taken in the context of the investigation into the
situation in the DRC, and my learned friends from the Defence
know exactly that we have disclosed excerpts of about 60 such
statements which do contain nothing —-- nothing but exculpatory
materials, and this comes on top of the statements we have
disclosed as incriminatory statements, which also do contain
potentially exculpatory information.

[5:00 p.m.]

My learned friend from the Defence has chosen to misstate the

facts, and it's becoming very obvious. I'm not going to
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comment on the difficulties, or on the alleged difficulties my
learned friend from the Defence may have had in Kinshasa.

I haven't been present, so I'm certainly not commenting on it.
From what I hear, if I would have been there I would have
rented a taxi and I would have known ways to get to where

I want to get to. It's not the Prosecution's responsibility,
however, to comment on that.

[5:00 p.m.]

My learned friend from the Defence has also made reference to
the fact that he could not investigate, because he could not
travel to the DRC. This presupposes that one can only
investigate once one has the chance to travel to the DRC.
There are many ways to investigate outside the DRC, and I also
wish to emphasise that at least one member of the Defence team
is from the DRC, and to my knowledge, and to the knowledge of
the Chamber, this member of the Defence team is from Bunia.
[5:01 p.m.]

The Office of the Prosecutor is also very concerned about the
repeated false statement of the Defence that the Defence has
used the computers in the field office in Bunia, or had to use
the materials, the equipment in the field office in Bunia in
the presence of OTP staff. This is incorrect, and it has been
explained to your Honours at a different occasion by the
representatives of the Registry in very great detail, and it

was quite interesting to see, or quite interesting to compare
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the set of facts or of alleged facts provided by the Defence
team and the set of facts provided by the representative of
the Registry.

[5:02 p.m.]

Staff of the Office of the Prosecutor has been directed —-- has
been directed to leave the offices for a number of hours for
the only purpose to allow the Defence team to scan their
materials. Staff of the Office of the Prosecutor knew exactly
that it would have been inappropriate if they would have been
present during such an exercise, and in this context

Mr President, your Honours, I'm a bit surprised that my
learned friends from the Defence tend to suggest that the
Office of the Prosecutor is always taking a bad faith
approach. I don't know where this comes from. We are taking
a bona fide approach and my learned friend from the Defence
should better start to try to appreciate it instead of
suggesting publicly and in court that the Prosecution is
acting in bad faith.

[5:03 p.m.]

My learned friend from the Defence has also again made the

statement that the Prosecutor, and I quote, "The Prosecutor

has made use —-- has made excessive use of ex parte
proceedings." It's not up to the Office of the Prosecutor, to
the Prosecution to make use of ex parte proceedings. These

proceedings are done in line with the law and follow
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respective decisions of your Honours and in these particular
cases they followed respective decisions of your Honour the
Single Judge at the time.

[5:04 p.m.]

It's not the Office of the Prosecutor which decides on

ex parte proceedings.

[5:04 p.m.].

You —-- Mr President, your Honour, you have made comments on
the language, and I can only share these comments. This has
been decided upon. In this context, however, I wish to
emphasise, because it has been brought up, that Thomas Lubanga
Dyilo, despite the fact that he tries to create the impression
that he does not —-- Thomas Lubanga Dyilo actually speaks
Swahili, and the video footage concerned contains speeches of
Thomas Lubanga Dyilo in Swahili, and the Office of the
Prosecutor has people in its language sections which have
confirmed that. He himself speaks Swahili and the Office of
the Prosecutor wishes to use these speeches of Mr Thomas
Lubanga Dyilo —-—- wishes to tender into evidence these
speeches. He cannot say that he is not able to understand —-
it's his own speech.

[5:05 p.m.]

My learned friends from the Defence have also filed a request
to exclude evidence obtained in violation of Article 96 (7) of

the Statute. This is making reference to a search and seizure
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operation which took place in April 2005 in the DRC. First,
the Defence stated that it took place in September 2005, and
later on the Defence stated it took place in April 2005, and
it did: it took place in April 2005. And there is indeed a
decision of the Kisangani Appeals Court which has declared
that search illegal. One should however have a closer look at
that decision and one would figure out that that decision
relates to money counterfeiting, and that this search has not
that much to do with investigations of the Office of the
Prosecutor, despite the fact that, as a result of this

search —-- and that's true —-- materials have been obtained by
the Office of the Prosecutor.

[5:06 p.m.]

In that respect, Mr President, I also wish to make a number of
legal submissions. The Defence appears to rely on two basic
propositions. The first would seem to be that the mere
presence of an ICC investigator —-- and this is true —-- during
a domestic search and seizure proceedings would somehow
collide against the principles pertaining to international
cooperation laid down —-- laid down in Part 9 of the Rome
Statute, in particular in Article 93. The second proposition
would appear to equate an alleged technical breach of domestic
law to the cases of inadmissible evidence contemplated in the
exclusionary rule enshrined in Article 96 (7) of the Statute.

Both propositions of the Defence are in error.
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[5:07 p.m.]

The Defence fails to provide any proper argument as to how the
presence of an ICC investigator during a search and seizure
operation conducted by national authorities would contravene
the Statute. Article 93 establishes the forms of cooperation
that State parties must cater for in light of its general
obligation to cooperate with the court, and I make reference
to Article 86.

[5:08 p.m.]

The provision neither establishes numerous clauses of modes of
operation nor does it exclude OTP's participation in the
execution of investigative steps taken by the national
authorities.

[5:08 p.m.]

As the group of experts on fact-finding and investigative
functions of the Office of the Prosecutor, including
international cooperation has held, and I quote, "Article 93
is also arguably compatible with States Parties
voluntaristically assuming more extensive obligations than
those strictly mandated by part 9, such as granting the OTP
staff full powers to carry out investigative functions within
its territory by the way of MOUs or other ancillary
instruments". Further, it's in the view of the Prosecution
compatible with Article 93 that a request for assistance

framed so as to seek maximum involvement of officials from the
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OTP in the execution process. Thus, and as a consequence,
your Honours, the argument that the presence of an OTP
investigator in domestic search and seizure operation
contravenes Article 93 —-- thus this argument is misconceived.
[5:09 p.m.]

The second argument advanced by the Defence is equally flawed.
A violation of domestic law does not automatically translate
into a case of inadmissibility of evidence under

Article 96 (7). Far from that, for evidence to become
inadmissible under Article 96 (7) the cumulative elements
included therein must be applicable starting with the
violation of the Statute, which is very clear that it has not
occurred, or of international recognised human rights, which
the Defence in this case has not demonstrated. Further, the
violation must be serious enough to cast substantial doubts on
the reliability of the evidence, or to render the admission of
the evidence in question antithetical to a serious damaging of
the integrity of the proceedings.

[5:10 p.m.]

A breach of domestic proceedings will only lead to the
inadmissibility of evidence before the court if, and only if,
it involves a breach of the Statute of internationally
recognised human rights, serious enough to justify suppression
of the evidence in question.

[5:11 p.m.].
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The ICTY Trial Chamber in Brdjanin has held that the court
must consider "all relevant circumstances and only exclude
evidence, and I quote again "if the integrity of the
proceedings would indeed otherwise be seriously damaged".
[5:11 p.m.]

In this context, Mr President, your Honours, the Prosecution
further submits that the mere fact that domestic procedures
have not been complied with cannot justify in and of itself
exclusion of the evidence under Article 69 (7) [sic] as it 1is
further proved by the clear language of Article 69 (8) [sic]
whereby the court is barred -- the court is barred from ruling
on the application of a State's national law. In consequence,
the Chamber cannot rule on whether the domestic procedures
established in the Congolese law had been complied with or
not.

[5:12 p.m.]

The Chamber must consider all relevant circumstances
surrounding the acquisition of the evidence in question and
determine whether the totality of the circumstances establish;
(a) a violation of the Statute of international recognised
human rights and (b) a degree of seriousness of the violation
in question capable of justifying the exclusion of the
evidence.

[5:12 p.m.]

And, finally -- and I'm coming to an end —-- on this
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observation the Prosecution submits that any violation of
privacy rights that may have occurred during the domestic
search and seizure operation -- a fact that the Prosecution
does not concede, and I repeat it does not concede -- would
not affect Thomas Lubanga Dyilo, but only Jean Tenanzabo. The
Defence has effectively assumed, without providing any
argument in support of its position, that it would enjoy
standing to request inadmissibility of evidence stemming from
an alleged violation of the rights of a third party, and

I repeat of a third party —-- at a minimum the Defence should
be requested to demonstrate that Article 69(7) could still be
invoked in a situation where the alleged wviolation does not
affect the rights of the defendant but those of another
person.

[5:13 p.m.]

The Prosecution is responding to the Defence written
submissions orally today, and I orally request to deny the
Defence request to exclude Prosecution's evidence.

[5:13 p.m.].

Mr President, your Honours, I believe I have addressed all
matters that have been put to me and I'm again very grateful
for having had the opportunity to do so.

PRESIDING JUDGE JORDA (interpretation): Well, now I will
turn to the Registrar and ask him to respond to some of the

affirmations made by Me Flamme in his request for a
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postponement of this confirmation hearing. The Registrar,
please.

MR CATHALA (interpretation): Thank you, Mr President.

I will address three points, the first being the resources
made available to the Defence and the issue of the Defence
team; secondly, travel of the Defence to the field; and,
thirdly, the matter of language.

[5:14 p.m.]

I know that these issues have already been addressed at
previous hearings, but apparently the Defence felt obliged to
raise these issues anew today and therefore I'm in turn
obliged to address them at the public hearing. First of all,
regarding the resources of the Defence I would like to
emphasise the Registry and all of the teams at the Registry
have been very flexible in this connection, and have complied
with the various decisions which you have taken, your Honours.
[5:15 p.m.]

I note now that there are 11 people working directly or
indirectly on this case. You see them furthermore today. In
the team five are lawyers by profession. The issue of the
investigator: as you know, we have had difficulties obtaining
some of the supplementary information necessary to ensure the
status of investigator. I would just add something regarding
the OPCD and the OPCV, that is to say, the Office of the

Public Counsel for Victims and the Office of Public Counsel
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for Defence. The respective roles of those offices are
slightly different, and that's why their manning is slightly
different. The Office of Public Counsel for the Defence, in
their case it is not provided that they represent the Defence,
whereas at the OPCV it has been provided by the judges that
that office be in a position to represent the victims.

[5:16 p.m.]

I would like to turn to the issue of travel, and in that
connection the issue of victim protection. It has been said
that the travel to the field that would have been necessary
could not take place, and that notably because the Registry
would not have provided sufficient support to the Defence.

I would like to reiterate that, in the case of the first
missions for July, it was MONUC who prohibited travel at that
time, but despite the prohibition on travel at that time the
Registry took measures to ensure that as of 20 August it was
possible for Ms Pandanzyla to travel to the Democratic
Republic of the Congo. Unfortunately, she arrived there at a
period of time when various events were taking place in
Kinshasa —-- quite serious things were happening at that time,
and the Registry in fact had to take measures to protect her;
that is to say, an officer of the Registry assisted

Ms Pandanzyla and protected her during her travels.

[5:18 p.m.]

She was accompanied, for instance, to the airport, et cetera.
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We proposed to the Defence that it return to The Hague. It
was not the Registry who decided that the Defence should
return. The fact of the matter was that we could not protect
the Defence any further than the protection that we were
providing at that time in light of the developments in
Kinshasa at that time.

[5:18 p.m.].

The second journey took place in October. A request was made
on 12 October for a departure proposed for 16 October. It is
true that to obtain security clearance the departure date had
to be moved from the 16th to the evening of the 17th. Two
days were not lost because the trip took place in the night of
17 October and, to ensure that the Defence not be overly tired
by the journey, the Registry agreed to provide travel in a
higher class.

[5:19 p.m.]

At that point in time I myself ensured that the arrangements
which were made were proper, and at that point in time we had
a telephone conversation. I would remind the Chamber that the
Registry has made seven computers available to the Defence, of
which two are laptop computers, making it possible for the
Defence to carry out its work also in the field. And these
computers would have made it possible for Me Flamme to work in
the field.

[5:20 p.m.]
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One of the issues raised by Me Flamme was what is the point of
having witnesses, perhaps even protected witnesses, if one has
to interview them in a hotel. This brings me on to the matter
of witness protection.

[5:20 p.m.]

Between early August and now 16 contacts have been made with
the unit for witness protection and Me Flamme and his team for
various reasons. First of all, training was provided to an
assistant of Me Flamme. In the course of that training it was
explained what was good practice when it comes to protecting
witnesses and, in particular, that witnesses could not be
questioned in a hotel, for instance.

[5:2]1 p.m.]

I would remind you that the Office of the Prosecutor and the
witness protection service, when they are dealing with
protected witnesses, they do not use the field office, they do
not use hotels, but they use other locations which they
choose.

[5:2]1 p.m.]

Finally, the other matter was the issue of bringing documents
back from the Congo or sending documents from the Congo to The
Hague. As Me Flamme said, there are two issues there. We did
indeed envisage Mr Balembo returning to The Hague with the
documents. There was, however, a visa problem, and the visa

was ready. But as Professor Balembo could not collect it in
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Kinshasa the DHL service had to be used, but apparently he did
not receive it.

[5:22 p.m.]

There was also an alternative, however, and that was to use a
scanner located in the office in Bunia. And to exclude the
problems of confidentiality referred to, we even agreed that
the hard disk could be destroyed after the documents had been
scanned in order to exclude any risk whatsoever —-- any risk of
a violation of confidentiality.

[5:23 p.m.]

Finally, I would like to underline that the members of the
Office of the Prosecutor agreed to leave the field office in
Bunia in order to allow Me Flamme to work freely and with full
respect to confidentiality.

[5:23 p.m.]

Now, sorry, last point, the issue of translation: the
interpretation and translation section has contacted Mr Flamme
on many occasions to ask what documents could be translated,
but we received no specific request until 7 November. As you
know, in the wake of a decision taken by one of the judges of
the Chamber, it had been provided that an interpreter would be
made available to Me Flamme or to his client to enable him to
work. We have had no request at all for such a service, and
that is all that can be said in that connection.

[5:24 p.m.]
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Mr President, I believe that I have responded to all of the
observations made by the Defence.

PRESIDING JUDGE JORDA (interpretation): I would like to turn
now to the representatives of the victims who wish to take the
floor.

MR WALLEYN (interpretation): Mr President, I do not want to
waste the court's time, but we wanted to make a comment which
has already been made by the representative of the Office of
the Prosecutor, that is to say, that the appeal with which we
are associated is not suspensive, because the Defence, in its
request for appeal, has not asked for the Court to rule on
suspension.

PRESIDING JUDGE JORDA (interpretation): In this Court we're
not going to have constant replies and rejoinders, et cetera.
At the same time, I note that Mr Flamme has taken to his feet
anew. Me Flamme, you have raised a certain number of points
orally on 3 November and in writing last night. You will have
a response tomorrow. Nonetheless, I believe that you would
like to express an opinion or make an assertion regarding the
submissions of the Office of the Prosecutor. Would you like
to do so, or would you like to refrain from doing so before we
move into closed session?

ME FLAMME (interpretation): Yes, thank you, Mr President.

I am somewhat surprised at the turn matters are taking.

I announced that Ms Taylor and Mr Roberts had important things
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to tell the Court in regard to preliminary matters. We were
interrupted. The Prosecutor took as much time as I did to
respond to me.

[5:26 p.m.]

I think he misused the opportunity to give -- you gave him,
because this opportunity was, in my view, limited. But what
he said requires an answer from me, of course. First,
regarding the problem of Mr Musoko, I note that the Prosecutor
does not answer the very precise questions I raised in regard
to the capacity in which that gentleman was working at the
time.

[5:27 p.m.]

He says he challenges this or he does not respond, but my
question is this: did this person work in the capacity I have
described? That is a very simple question.

[5:27 p.m.]

Secondly, the Prosecutor said, and I heard this wvery clearly,
the first time when you forced him to answer the gquestion in a
hearing that was not ex parte, he answered that this gentleman
worked for his office as a historical expert. Now he tells us
today that in fact this gentleman was planned —-- was supposed
to work for the investigations division but he did not work
for the investigations division. That's all a bit vague and
then, when he provides further detail, he says that he

provided a report on events in Ituri. I don't see what the
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history in that is.

[5:28 p.m.]

He also tells us that he also worked for JCCD, if I understand
correctly. The JCCD is also the organ that is in charge of
liaison, if I get my facts right, between the OTP and the
Auditor-General in Congo. The Auditor-General in Congo was
the person who managed the detention of my client, which

I have referred to as illegal there.

[5:28 p.m.]

So I am very surprised to note that this Mr Musoko, who has
always had a very difficult relationship with my client
involving attempts to kill him and death threats -- I'm very
surprised that it is this person who is carrying out liaison
with Congo.

[5:29 p.m.]

Then the Prosecutor said that he responded promptly in regard
to his disclosure obligations, but, Mr Prosecutor, I would
like to say that this is not an obligation that is procedural;
it is substantive as well. I say that he did not provide
exculpatory evidence as he should have. The Prosecutor says
that the Court had established an electronic document
management system, but the system was not in place. That is
what I meant. And I asked courteously of the Prosecutor to
disclose photocopies to me, because the system was not yet in

place, and that the Defence had the right to be informed as
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soon as possible of the nature of the charges.

[5:30 p.m.]

So the Prosecutor decided to do —— not to do this. He is
trying to put it all on the back of the Court. He knew fully
well that the electronic system did not exist, because it was
the —-- the system had not yet been finalised. I asked him to
fulfil his obligations in view of the Statute and the Rules,
and the Statute and the Rules do not provide for this system.
[5:30 p.m.]

All that is said in the instrument is that the Prosecutor must
disclose ——- disclose. It is as old as justice itself. I am
shocked that when I speak about my problems in Congo I am
told, "Well, you just have to take a taxi." Mr President,
your Honours, I'm going to explain to you what the situation
in Kinshasa is. I would like to know whether, when the
Prosecutor was there, he used a taxi. When you use a taxi,
you don't know who you are seated with. It could be anyone.
[5:31 p.m.]

I understand the Prosecutor's response in this sense, and what
I understand is that the Defence has no right to security and
protection. He tells me, furthermore, that apart from field
investigations there are quite a few other methods that can be
employed in investigation. Whereas he carried out

70 missions, he had 20 investigators at his disposal for

several years. I think it's all a bad dream when I hear this.
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What can you do away from the field? The truth is on the
ground. I've said this before.

[5:32 p.m.]

So when he tells me, in reference to our problems in Bunia
regarding documents that we asked the staff of the Office of
the Prosecutor to leave, he didn't understand me; he didn't
listen to me. I said that this was not contingent on the
presence of a person; it was about a computer that permanently
records everything that is entered into it. Can he imagine —-—
and what world are we living in here —-- can he imagine that
the Defence would put such matters on a computer's —-— on a
Prosecutor's computer?

PRESIDING JUDGE JORDA (interpretation): All of this has been
said. I gave you the floor, Me Flamme, in the interests of
fairness. I just gave you —-—

ME FLAMME (interpretation): I have only spoken for five
minutes. The Prosecutor has been speaking for 45 minutes.
PRESIDING JUDGE JORDA (interpretation): Please do not
distort the truth. You submitted a very important motion
which requested the postponement of the confirmation hearing,
amongst other things. You took more than your allotted time.
You said that this was your only preliminary matter.

[5:33 p.m.]

I think that at this point Ms Melinda Taylor would take the

floor. We may change the timetable or the schedule if need
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be. I thought it was normal for the Prosecutor and the
Registrar to respond to your comments. You asked for some
points to be rectified; we are here to hear you. I do not
wish to hear you make resubmissions. We have heard about the

computer, we have heard about a certain number of things

already.
ME FLAMME (interpretation): Mr President, to make
submissions or observations, I do what I do —-— I do it in my

way. Perhaps it's pleadings. Well, so be it. A lawyer who
doesn't make pleadings, what do you call that?

PRESIDING JUDGE JORDA (interpretation): Me Flamme, please
spare us the theatre. You said yourself that Ms Melinda
Taylor was supposed to take the floor.

ME FLAMME (interpretation): Then you gave me the floor to
respond to the Prosecutor.

PRESIDING JUDGE JORDA (interpretation): I have given you the
right to address the Court. You should use it wisely, and

then Ms Melinda Taylor will speak and then we'll move on to

the closed session. If necessary, the schedule will be
changed.
ME FLAMME (interpretation): Mr President, I have been

speaking for five minutes exactly.
PRESIDING JUDGE JORDA (interpretation): I'm afraid we don't
have the same clock. Please continue, Mr Flamme.

ME FLAMME (interpretation): We do have the same clock.
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PRESIDING JUDGE JORDA (interpretation): Please proceed,

Mr Flamme.

ME FLAMME (interpretation): Now, the Prosecutor has just
told us that the language used in the video is Swahili.

Mr President, the Prosecutor is wrong. We made a mistake and
we led the Chamber into error. This is Kingwana. If this
matter is not settled, I request that the court appoint a
linguistic expert to settle the matter, because none of us is
manifestly expert enough to settle it. Now, regarding the
search and seizure, Ms Taylor will discuss that, but I would
like to say that we are faced with a decision —-- a Jjudgment of
the Kisangani Appeals Court which declares the search and
seizure null. This is independent of the charges to which the
search and seizure pertains. Mr Sebire of the Office of the
Prosecutor was present during the search and seizure, and

Mr Sebire repeated to Mr Tenanzabo that the objects seized
would be returned to him. This included $6,500, so I find it
shocking that the Prosecutor is asking the International
Criminal Court not to take account of a decision of the
Kisangani Appeals Court, because it is res judicata. Lastly,
if I understood correctly, the Registrar said that the
Registry could not guarantee the security of Ms Pandanzyla.
[5:36 p.m.]

I say that the Defence is entitled to the security. What

I meant was that the trip had to be cut short and was
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therefore useless. It was not a criticism. I said that when
I myself travelled, I observed that the Defence does not
receive security support and, as the Prosecutor says, should
use taxis.

[5:37 p.m.]

Finally, regarding the hotels and the field office, the
Registry tells me that you don't use offices and —-- field
offices. I did say very clearly that these people came to
meet me at the hotel; I didn't invite them to the hotel.
Secondly —— I don't think I will be contradicted on this —--
the Registry explicitly asked me in regard to the problem
which I wished to bring up before the Court in closed session,
the Registry asked me to receive the potential witnesses in
the field office. I refused to do that.

[5:37 p.m.]

So you cannot say to me that you don't receive anyone in the
field office. The Registry instructed me to receive these
people in the field office.

[5:38 p.m.]

Now, regarding the destruction of the hard disk. Yes, it was
mentioned in a letter, but it was added. Please remember that
Prosecution material also is recorded on the disk, so I never
heard anything about destroying the hard disk. Thank you.
PRESIDING JUDGE JORDA (interpretation): Thank you, you have

provided important information in support of your request for
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postponement. I shall now turn to the Registry at that point.
Now, this language problem, what language is used on these

videos? Perhaps Mr Dubuisson could enlighten us.

MR CATHALA (interpretation): Mr President, I can't tell you
just off the cuff -- I shall do so later.
PRESIDING JUDGE JORDA (interpretation): Well, you will

confirm that. It is now 1740. You must think of the
interpreters. We have changed the schedule. It was planned
that the Chamber would respond to your preliminary matters.
We shall do so tomorrow. I noted —— I noted that Mr Flamme

had not finished, but your part of the presentation had been

finished.
ME FLAMME (interpretation): Mr President, I have finished my
preliminary matters. I have not actually started —-—- I have

not exercised my rights, the right that was exercised by the
Prosecutor.

PRESIDING JUDGE JORDA (interpretation): Mr Flamme,

Mr Flamme, I'm not saying that we're going to make you lose
your rights. Let's follow the logic.

ME FLAMME (interpretation): If the Chamber wishes to

continue the hearing, then I'll wait.

[5.39 p.m.]

PRESIDING JUDGE JORDA (interpretation): We shall respond to
your request. The Chamber works based on logic. Ms Melinda
Taylor, you may address the court. 1It's a preliminary matter,
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isn't it?

MS TAYLOR: I'll definitely endeavour to keep my address
very short —-— I will be happy to do so, but at the same time I
will make sure not to speak too quickly for the interpreters.
Mr President, your Honours, it is of course an interesting
situation in that we find ourselves responding to the
Prosecutor whose responding to issues that we haven't actually
addressed yet, so we would like to note our objection to the
fact that they have already addressed the issue of Rule 81
appeals before the chance we've had to elaborate our arguments
on these issues.

[5:40 p.m.]

Secondly, on this fact, both the Prosecutor and the victims
have argued that we should have requested suspensive effect.
In this regard I would like to note that we filed our request
for leave to appeal before the date of the confirmation
hearing was set.

[5:40 p.m.].

Mr President, your Honours, I'm addressing the issue of
redactions today, because I believe that they fundamentally
impact upon the ability of the Defence to adequately and
efficiently prepare for the confirmation hearing, and also
because I believe that these issues reinforce certain
exculpatory requests which may be outstanding.

[5:41 p.m.].

Page 171



17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

17:

41

41

41

41

41 :

41:

41

41

41

42 :

42

42 :

42

42

42

42

42

42

42 :

42 :

42

42

42

43:

43:

126

: 31

:36

:39

44

49

:53

:56

:58

04

09

13

17

:23

126

: 31

: 38

: 39

41

46

:50

:56

:59

01

04

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

|CC-01/04-01/06-T-30-EN [09Nov2006 ET WT] 172/195 SZ PT

There are three aspects of the use and, in our view, abuse of
redactions that I would like to address. Firstly, where the
Court has granted redactions to protect the security of
witnesses; secondly, to protect further or ongoing

investigations; and, finally, when an organisation, State or

person has requested that information —-- including exculpatory
information -- be withheld from the Defence.
[5:41 p.m.]

As has been noted, there are currently two outstanding appeals
in relation to decisions issued by the Single Judge, which
granted Prosecution requests for protective measures. In the
decisions granting leave to appeal, the Single Judge concluded
that non-disclosure could affect the ability of the Defence to
fully challenge the evidence of the relevant Prosecution
witnesses and has a right —-- has an impact on the rights of
the Defence pursuant to Articles 61(3) and 6(b) and 67(1) of
the Statute.

[5:42 p.m.].

In granting leave to appeal, the Single Judge also recognised
that the issues involved in the appeals affected the fair and
expeditious conduct of the proceedings, and that an immediate
resolution of the issue by the Appeals Chamber would
materially advance the proceedings.

[5:43 p.m.]

The Defence therefore queries why the proceedings have
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materially advanced without such a resolution. The decision
to proceed nonetheless would frustrate the object and purposes
of these appeals, unless of course there is information
regarding the outcome of the appeals which is not available to
the Defence.

[5:43 p.m.]

In the decision ordering a postponement of the first date of
the confirmation hearing, the Single Judge agreed with the
Prosecution, in that the identities of the said witnesses must
be included in the Prosecution charging document and list of
evidence. This case has travelled a long way away from that
initial aim.

[5:43 p.m.]

It is clear that on two separate occasions the confirmation
hearing was delayed in order to facilitate the implementation
of protective measures, and to decide on requests for
redactions requested by the Prosecution. Thus Thomas Lubanga
Dyilo has remained in pre-trial custody whilst the proceedings
were delayed in order to implement measures which are
fundamentally prejudicial to the rights of the Defence.

[5:44 p.m.].

The Chamber determined in September that despite this initial
statement of principle the Prosecution is entitled to rely on
the unredacted statements of —-- unredacted components of

redacted statements and documents. To the Defence the
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phrase "unredacted component of a redacted document" is double
speak. A redacted document is a redacted document.

[5:44 p.m.]

In this connection the pre-trial judges and their legal staff
have had access to the full unredacted versions of the
Prosecution evidence. They have met with the Prosecution on
numerous occasions to discuss the nature and content of these
redactions.

[5:45 p.m.]

Although these judges are extremely professional and they
consciously aim to achieve fairness, even the fairest
professionals cannot control subconscious processes.

[5:45 p.m.].

If I could give you an example. If one knows the phrase "The
rain in Spain falls mainly on the plain", and you subsequently
see the words "rain", "Spain", "plain", of course you can
guess the phrase if you know the initial phrase. The problem
is the Defence does not know the initial phrase.

[5:45 p.m.]

Whilst one's memory can autocomplete subconsciously something
that one knows, it is therefore difficult to eliminate the
subconscious processes, so the same subconscious process holds
true for materials which have been redacted. TIf the Chamber
has seen and reviewed unredacted components of the

Prosecution's evidence, it is difficult for them to completely
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eliminate subconsciously this knowledge from their memories
when they review the redacted versions.

[5:46 p.m.]

It also means that since the Chamber has accessed and reviewed
the unredacted version, it is not possible for them to
mentally blank out their prior memory of the original version.
[5:46 p.m.]

The Defence therefore submits that since the Chamber is not in
the same shoes as the Defence, it cannot possibly comprehend
the prejudice which flows from such redactions.

[5:47 p.m.]

The Prosecution has calculated that it has disclosed at least
75 documents and statements in redacted format. There are as
well at least a further 34 documents which are subject to
confidentiality agreements which preclude them from being
disclosed in whole or in part to the Defence.

[5:47 p.m.]

In this connection, the Prosecution has repeatedly informed
the Defence that the redactions are not really prejudicial and
that the Defence has access to all necessary information.
[5:48 p.m.]

Sadly, this is simply not the case, as has been demonstrated
by the events of the last week, which clearly demonstrate the
potential prejudice which flows from the redactions requested

by the Prosecutor, and the failure of the Prosecutor to act as
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an impartial Minister of Justice in requesting these
redactions.

[5:48 p.m.]

The history is as follows: the Chamber issued its first

Rule 81 redactions decision in which it held that, given the
severe deterioration of security in the DRC, the only
available protective measures was ——- for certain witnesses was
to allow the Prosecution to rely on summaries during the
confirmation hearing.

[5:48 p.m.]

The Chamber also asked the Prosecution to enquire whether the
witnesses consented to their identities being disclosed to the
Defence, or whether the Prosecution intended to rely on
summary evidence instead. The Prosecution simply elected to
use summary evidence. In a decision dated 4 October 2006, the
Chamber held that disclosure of even the summaries of certain
witnesses would identify the persons in question. In this
connection the Chamber referred, firstly, to the fact that the
Prosecution had not assured the Chamber that the persons
consented to their identities being disclosed to the Defence
and, secondly, the grave risks to their security that,
according to the Prosecution itself, and as the Single Judge
has already found, are inherent to the disclosure of their
identity to the Defence, given the exceptional circumstances

of this case.
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[5:49 p.m.]

The Defence notes that the fact that the Chamber has concluded
that disclosure to the Defence would create a grave risk for
the securities of these persons is an extremely prejudicial
statement -- extremely prejudicial and, for reasons I will go
into, completely untrue.

[5:49 p.m.]

To continue this history, the Chamber also noted that the
statements of these persons contained exculpatory information.
They were therefore ordered to provide this exculpatory
information in a summarised version. As noted by this
Chamber, information which has been summarised, such that it
is not possible to ascertain the source or context of the
assertion, has reduced evidentiary value.

[5:50 p.m.]

The decision of 4 October therefore allowed the Prosecution to
reduce the probative value of information that the Defence may
have wished to rely on at the confirmation hearing.

[5:50 p.m.]

The Defence duly received the summaries. The Defence refers
in particular to witness 2, for which it received

13 sentences, which were drafted in extremely broad terms.
[5:5]1 p.m.]

The summaries were therefore effectively worthless. The

Defence could not rely on them as evidence, nor could they use
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them to conduct further investigations.

[5:51 p.m.]

In mid October the Defence was granted authorisation to travel
to the DRC to meet with potential Defence witnesses. In light
of the Prosecution allegations regarding the structure and
allocation of tasks within the UPC and FPLC, the Defence
considered that it was logical for the lead counsel to
interview persons who would be in the best position to comment
on such matters.

[5:51 p.m.]

To that end, the Defence contacted two persons who both
indicated that they would be willing to speak to the lead
counsel. Given the fact that one of these persons may be
subject to confidentiality, I will concentrate on only one of
these persons, a person called John Tenanzabo.

[5:52 p.m.]

This person met with the Defence counsel on a completely
voluntary basis and has subsequently offered his full
assistance to the Defence team.

[5:52 p.m.]

During the course of his meeting with Mr Tenanzabo, the
counsel received information which clearly contradicted the
allegations of the Prosecution concerning the structure of the
UPC and the authority exercised by Thomas Lubanga Dyilo.

[5:52 p.m.]
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However, at the end of the interview, Mr Tenanzabo informed
the lead counsel that he had previously been interviewed by
the ICC Prosecution, who had informed him that they were not
bringing charges against him. He had also not agreed to be a
Prosecution witness.

[5:52 p.m.]

Since the Defence did not have sufficient time to properly
interview him and determine whether to call him as a witness,
the Defence requested the Prosecution to provide the Defence
with the statement of this person, in line with the
Prosecution's duty to disclose exculpatory information.

[5:53 p.m.]

The reaction of the Prosecution was quite interesting. They
initially stalled, and then refused to address the merits of
the request in front of the Defence, because they claimed it
was subject to ex parte orders from a decision of 4 October
2006.

[5:53 p.m.]

Finally, after the Defence had to resort to filing a motion on
this issue, the Pre-Trial Chamber ordered the Prosecution to
disclose the statement to the Defence. After piecing together
the parts of this redacted puzzle, the Defence has ascertained
that John Tenanzabo is witness 2.

[5:53 p.m.]

In this connection, I will bring you back to the conclusion of
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the Single Judge in the 4 October decision, that the
Prosecution had not assured the Chamber that the witness had
consented to his identity being disclosed to the Defence, and
that it would create a grave risk for this person if the
Defence were to find out that he had given a statement to the
Prosecution.

[5:54 p.m.]

It is now apparent that the reason why the Prosecution was
able to assure ——- was not able to assure that the person in
question had been consulted —-- that the reason why the
Prosecution was able to assure the person in gquestion had not
been consulted about whether he wished to hide his identity
from the Defence, in fact he had not even consented to testify
for the Prosecution. This is not exceptional. The Chamber
has on many occasions granted redactions to persons who have
applied to be victims, even though those persons never
requested that their identity be withheld from the Defence.
[5:54 p.m.]

In its love affair with redactions, the Prosecution had the
temerity to actually request the Chamber to redact information
from the statement of a potential Defence witness,

John Tenanzabo.

[5:55 p.m.]

What is more amazing is that even when the person in question

expressly consented to allowing the Defence to access the
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entire unredacted statement, the Chamber actually granted the
extraordinary measure of allowing the Prosecutor to muzzle a
Defence witness. The statement was disclosed to the Defence
only after the Prosecutor had been permitted to heavily redact
it.

[5:55 p.m.]

If the Defence had the time and opportunity to go to the DRC
again, it would have the legal right to speak to potential
witnesses, and to ask him absolutely anything that he was
willing to volunteer.

[5:55 p.m.]

Therefore, these redactions had no legal purpose, other than
to place one more stumbling block before the Defence at a time
when it desperately needed to concentrate its resources on
preparing for the confirmation hearing.

[5:56 p.m.]

The exceptional measure of withholding information from the
Defence is now the rule, and the rights of the Defence have
consistently been reduced to the bare minimum. Despite the
fact that this case intimately concerns Thomas Lubanga Dyilo,
he and his Defence team oftentimes know no more than the
general public. In fact, these redaction decisions are so
Kafka—-esque that the Defence would not be surprised if the
general public knew more than the Defence, although actually

that is the case, since the Prosecution actually disclosed a
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redacted public newspaper article to the Defence, which, by
the way, was exculpatory.

[5:56 p.m.]

It was only after five months that the redaction was lifted.
[5:57 p.m.]

I'll proceed to addressing the issue of redactions ordered
under Rule 81(2).

PRESIDING JUDGE JORDA (interpretation): I remind you of the

time, Ms Melinda Taylor. How much longer will you have?

MS TAYLOR: Ten minutes. Should I continue, or after the
break?
PRESIDING JUDGE JORDA (interpretation): There's no break.

I think we've come to the end of the day. Do think of the
interpreters. So, if you have 10 further minutes, I'm going
to ask the interpreters will they be all right with staying?
The interpreters say yes. They are getting used to my asking
them that, but you do not speak for more than 10 minutes. If
you have a request for a closed session, I would like us to
start with the closed session, because there's a question of
changing the transcript. Subsequently, we will render our
judgment decisions on your preliminary matters, and based on
those decisions you will take the floor, and then we shall
calculate the time. I think we should remember that the
Prosecutor has 45 minutes to respond to Mr Flamme. So it is

2 minutes to 6. You are expected to conclude at 8 minutes
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past 6. You have the floor, Ms Taylor. Please do not go too

fast.

[5:58 p.m.]

MS TAYLOR: Thank you, Mr President, I'll try to find a happy
medium. The Prosecution has sought and been granted numerous
redactions under Rule 81(2). Rule 81(2) allows the
Prosecution to seek —— the Prosecution is entitled to seek

redactions under Rule 81 (2) only if disclosure to the Defence
would prejudice further or ongoing investigations.

[5:59 p.m.]

The Defence fails to understand why disclosure of information
to this Defence team, under conditions of confidentiality,
would prejudice investigations in relation to other cases.
[5:59 p.m.].

If the redactions relate to investigations against other
persons, then the Defence submits that the appropriate
position of the Chamber would be to conclude that, yes, this
is sensitive materials, but it is also necessary to disclose
it to the Defence. Therefore, the right of this person to a
fair trial must take precedence.

[5:59 p.m.]

To hold otherwise is to simply say that the Defence team
cannot be trusted, and that this completely unfounded mistrust
is more important than the rights of the Defence under the

Statute.
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[5:59 p.m.]

The Defence has always agreed to comply with protective orders
and, to that end, has even submitted a list of all persons who
have access to the documents of the Defence to the Chamber.
In contrast, the Prosecution has submitted it has so many
people who can access the materials that it wasn't feasible
for them to name them and list them all.

[6:00 p.m.]

It therefore beggars belief that the Chamber has misgivings
about granting access to a small Defence team composed of
professional lawyers and whose professional qualifications
were vetted by the Registry, when the Prosecution is content
to allow numerous persons to access the said materials.

[6:00 p.m.]

The Defence also notes that many redactions issued against
Thomas Lubanga Dyilo were ordered on the basis of further
investigations against him; that is, investigations not
related to the charge of alleged responsibility for
conscription and enlistment of child soldiers. It may be
politically expedient for the Prosecution to publicly state
that it intends to investigate Thomas Lubanga Dyilo for
further offences to keep unhappy NGOs at bay, but the Defence
submits that such media puffery should not be used as a basis
to restrict Defence rights.

[6:01 p.m.]
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Under Article 17(1) the OTP can only be seized of an
investigation if the State is unwilling or unable to
investigate the case. In its decision of 10 February 2006
this Pre-Trial Chamber ruled on the following definition

of "case". It held that it was defined as specific incidents
during which one or more crimes within the jurisdiction of the
Court seem to have been committed by one or more identified
suspects.

[6:02 p.m.]

The Chamber further extrapolated from this definition that it
is a conditio sine qua non for a case arising from the
investigation of a situation that to be inadmissible the
national proceedings must encompass both the person and the
conduct which is the subject of the case before the Court.
[6:02 p.m.]

The Chamber further held that, although the DRC may have been
unwilling and unable in March 2004 when it referred the
situation to the ICC, subsequent developments, particularly in
the region of Ituri, indicated that the DRC could no longer be
categorised as unable in the sense of Article 17 (1) (a) to (c)
and (3) of the Statute. The Chamber then held that it was not
possible to conclude that the DRC was unwilling to investigate
and prosecute Thomas Lubanga Dyilo for crimes against humanity
and war crimes, since they had in fact detained him in

relation to such alleged offences. There was, however, no
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indication that the DRC authorities had investigated the
recruitment and enlistment of child soldiers. The Chamber
therefore held that, as such, the specific charges relating to
these incidents were admissible.

[6:03 p.m.]

The Prosecution did not appeal this decision and, therefore,
accepted that the case which was admissible before the Court
was the case relating to child soldiers. They have also not
raised any issues of admissibility today.

[6:03 p.m.]

Accordingly, by requesting redactions to conduct further
investigations against Thomas Lubanga Dyilo, the Prosecution
is seeking to withhold information from the Defence in
violation of Defence rights in order to promote a fictitious
investigation which might not be actually admissible.

[6:03 p.m.]

Finally, Mr President, your Honours, I would like to address
the issue of confidentiality agreements. A further concern of
the Defence is the web of confidentiality agreements spun by
the Prosecution which operate to deny the Defence access to
identities of sources and exculpatory information.

[6:04 p.m.]

The obligation of the Prosecutor is to establish the truth in
Court and, to that end, to investigate all facts and evidence

and incriminating and exculpatory circumstances equally. If
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the mandate of the Prosecutor is to ensure that the truth
comes out in Court, one must really ask why the Prosecutor is
entering into so many agreements to receive information on the
condition that it does not use it in Court.

[6:04 p.m.]

Is its mandate to investigate and bring prosecutions, or to be
a library of key information which will never see the light of
day? Or is it simply the case that the Prosecution never
really asks the information providers to agree to any terms
which might actually assist the Defence?

On 25 October 2006 the Prosecution informed the Chamber that
it had disclosed to the Defence seven documents in redacted
format which were either exculpatory or materially relevant to
the Defence. It had a further four documents in its control
which were exculpatory or of material relevance, which it had
not disclosed in their entirety to the Defence because of such
confidentiality agreements.

[6:05 p.m.]

It has also recently identified a further 29 documents within
its control which were either exculpatory or of material
relevance to the Defence, but which were subject to
confidentiality agreements.

[6:06 p.m.]

The Chamber ordered the Prosecution to contact the information

providers to determine whether they would consent to the
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information being disclosed to the Defence.

[6:06 p.m.]

In a filing dated 6 November 2006 the Prosecution informed the
Chamber that for 33 documents it had either not heard back
from the information provider, or the information provider had
asked for more time to respond.

[6:06 p.m.]

Regarding four documents, the OTP stated that it was about to
complete its internal process, whatever that means, and that
upon completion of this process the OTP will contact or
re-contact the providers.

[6:06 p.m.]

In respect of three further documents, in order not to damage
the OTP's relationship with the provider, the Prosecution had
decided not to re-contact the provider.

[6:07 p.m.]

In light of the Defence's experience so far, having seen the
Prosecution request stringent protection measures against the
Defence for someone who actually wants to assist the Defence,
the Defence cannot help but wonder when the Prosecution states
that it doesn't wish to contact the information provider
because it doesn't wish to damage its relationship with this
provider, is it because the Prosecution thinks it's more
important for it to have friends than fair trial, or is it

really just concerned that the information provider might
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actually say yes?

[6:07 p.m.]

Later during the confirmation hearing the Prosecution will
rely on a witness who is a UN staff member. The UN has stated
that the witness is entitled to refuse to answer any questions
regarding the source or identity of her information. The
prejudice that this causes to the Defence can be demonstrated
by the following examples.

[6:08 p.m.]

If the witness testifies that someone informed her that the
UPC or Thomas Lubanga Dyilo was responsible for a certain act,
it might be possible that the Prosecution —-- that the person
who provided this information to her was involved themselves,
and thus had a clear motive to attribute the act in question
to Thomas Lubanga Dyilo or the UPC.

[6:08 p.m.]

It might also be the case that the person in question was not
in a position to reach the conclusion in question. The
Defence would therefore need to be informed of the source of
the assertion in order to verify whether the person was
actually familiar with the visage or voice of Thomas Lubanga
Dyilo, or the insignia of the FPLC, or would have held a
political or military position which would have allowed them
access to the information in gquestion.

[6:09 p.m.]
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The restrictions also prevent the Defence from being able to
ascertain the level of hearsay, that is, is it twice, or
thrice or more removed? For example, a particular piece of
information may have been transmitted from a person to an NGO,
to MONUC, to someone else, and then to the witness.

PRESIDING JUDGE JORDA (interpretation): I'm sorry, but

I think you are going into cross—-examination of the witness in
question. I think at the moment we're speaking about
preliminary matters, and the questions that you are asking are
perhaps questions that you will have the opportunity to ask to
the witness when we take up the cross-examination. So perhaps
you could shorten things if you would, so that we can finish
on the preliminary matters. Thank you.

MS TAYLOR: Yes, Mr President. I would, however, like to
use this opportunity to express the general position of the
Defence regarding such restrictions, because the Defence is
highly surprised and disappointed by the stance of the

United Nations. The United Nations has undertaken to
cooperate with the ICC in a manner which is consistent with
the principles of the UN Charter. Since when has the United
Nations —-- the UN, which promulgated the rights of the defence
under Article 14 of the international covenant and
characterised them as minimum requirements of fairness --
given up on these principles? Has fairness changed overnight

such that it equals fairness to the Prosecution but not to the
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Defence? The Defence was also surprised to discover that
several NGOs have utilised these confidentiality agreements.
[6:10 p.m.]

We don't know who these NGOs are, but we have observed the
commitment of NGOs in general to human rights and the fact
that at a domestic level they have trumpeted the rights of the
Defence as the cornerstone of liberty and a democratic
society. They have criticised governments for withholding
security information from the Defence and relying on anonymous
hearsay. They have argued that everyone —-—

PRESIDING JUDGE JORDA (interpretation): I'm just saying you
are pleading again, Ms Taylor. I'll give you the opportunity
to say all of this. We are not here —-- here we're now talking
about preliminary matters, so please could you finish. You
are criticising the attitude of the United Nations, as is your
right, but you have to do it at the appropriate time. Please,
have you finished with regards to the preliminary matters?

MS TAYLOR: Mr President, with respect, I do believe that
these issues do go to outstanding requests as well, given the
fact that there are information and documents which haven't
been disclosed to us yet, and given the fact that the
Prosecution has undertaken to contact the information
providers. It is not solely limited to the one Prosecution
witness. And it does go the issue as to whether we have had

sufficient information to prepare for the confirmation
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hearing.

[6:12 p.m.]

If I may continue on this point, these NGOs have argued that
everyone, irrespective of their ethnicity or religion, should
be entitled to justice. They have even argued that if persons
are charged with grave offences such as terrorism or war
crimes, there should be no human rights black holes and there
should be no presumption of guilt. They have criticised the
US military commissions because of the lack of due process
afforded to the defence. This year the Supreme Court issued
its decision in Hamdan v Rumsfeld in which it held that the
desire to protect sensitive information cannot impinge on the
basic right of an accused to be privy to the evidence against
him, no matter how compelling the security interests involved.
NGOs welcomed this judgment with open arms. We therefore do
not understand why these information providers are turning
their back on the same principles at the ICC and refusing to
disclose information which the Defence needs in order to
translate these theoretical principles of Jjustice into a
practical reality.

[6:13 p.m.]

And that brings us to where we are today, your Honours. The
Defence cannot properly cross—examine the Prosecution witness,
since the witness has the right to simply not answer our

questions. We can't even properly examine our own evidence,
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because the Prosecution has asked to hold back certain
portions of his statement. The Chamber has even ordered that
everything on the Prosecution list is admissible, and they
don't even have to introduce it during the hearing.

[6:13 p.m.]

So rather than the Prosecution having to explain to the
general public what these heavily redacted statements mean and
why the documents with no name and no source should be
considered reliable and admissible, the Defence must try and
first make sense of them, and for some documents it's like
trying to break the Da Vinci code, and then try to convince
the Chamber -- which has had access to the full unredacted
version and therefore has an idea where the Prosecution is
coming from -- not to admit them. So we have to ask ourselves
is this hearing an entertaining show, or is it a hearing in
which Thomas Lubanga Dyilo has the right to defend himself?

Because under the current conditions, he may be Jjust as

well —-—
PRESIDING JUDGE JORDA (interpretation): Ms Taylor, I cannot
accept —— I refer to the Professional Code of Conduct --

I cannot accept that you say that your question whether the
confirmation hearing is right or wrong, or wrongly conducted.
I ask you to withdraw that expression.

ME FLAMME (interpretation): Ms Taylor is not talking about

the Court but of the Prosecutor.
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PRESIDING JUDGE JORDA (interpretation): Okay, I thought that
I understood it was the Court. To conclude, the incident is
closed, but under Article 57(3) (c) the Chamber must protect
various interests at stake. That is the right of the
Prosecutor, the right of the victims and the right of the
Defence, and we shall ensure that this is the case.

[6:15 p.m.]

Secondly, you must know, and I recall for your benefit, that
the Chamber will assess the probative value of each

material —-—- the item of evidence, either from the Prosecution
or from the Defence. I recall, for the benefit of the court,
that the Prosecutor has the burden of proof. This probative
value will be determined freely by the Chamber.

Now, regarding hearsay, the decision will be rendered today.
That's it. So I am not going to interrupt you. With the
blessing of the interpreters, do you have one or two points
that you wish to raise, because tomorrow morning we shall
start with the closed session. Do you have one or two points
with which you want to conclude? And while you do so, please
remember to temper your language.

ME FLAMME (interpretation): Mr Roberts has one or two points
that will not take much time, but which are very important.
PRESIDING JUDGE JORDA (interpretation): But I shall
interrupt. I shall remind you that we are starting with the

closed session tomorrow, because there is a problem with
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changing the transcript to fit with closed sessions. I do not
know whether Mr Roberts has the capacity to develop for the
Trial Chamber points that you consider to be important. I do
not want us to -— I don't want to limit you; I don't want to
take advantage of the interpreters, and we will indicate our
decision in due course, and so we're going to have to move
things forward until Monday morning, perhaps. So I would like
to conclude by saying that the session is adjourned to 9.30
tomorrow morning, and we shall begin with the closed session.
The court is adjourned.

[6:17 p.m.]

[At 6.17 p.m. the court adjourned accordingly]
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