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           1   [9.35 a.m.]                       ICC-01-04-01-06-T-29-EN 

           2   OPEN SESSION 

 09:35:00  3   THE USHER:   All rise.  The International Criminal Court is 

 09:35:22  4   now in session. 

 09:35:29  5   PRESIDING JUDGE JORDA (interpretation):   Please be seated. 

 09:35:35  6   Registry, could you please call the case.  I see that this is 

 09:35:39  7   a public session. 

 09:35:45  8   COURT OFFICER (interpretation):   Thank you, Mr President. 

 09:35:53  9   Situation in the Democratic Republic of the Congo, in the case 

 09:35:56 10   of the Prosecutor versus Thomas Lubanga Dyilo, case no. 

 09:36:00 11   ICC-01/04-01/06. 

 09:36:05 12   PRESIDING JUDGE JORDA (interpretation):   Thank you.  I will 

 09:36:09 13   ask the Prosecutor to introduce himself.  We are now dealing 

 09:36:19 14   with a Defence application, so could you introduce yourself, 

 09:36:24 15   Mr Prosecutor? 

 09:36:25 16   MR WITHOPF:   Good morning to our learned friends from the 

 09:36:31 17   Defence, and also good morning to the legal representatives of 

 09:36:34 18   the victims and of the Registry, and I extend my greetings to 

 09:36:38 19   everybody in and around the courtroom.  For the Prosecution 

 09:36:42 20   today, Mr President, your Honours, Ms Fatou Bensouda, the 

 09:36:46 21   Deputy Prosecutor, Prosecutions; Mr Olivia Struyven, she's an 

 09:36:51 22   Associate Trial Lawyer; our Case Manager, Ms Ramu Bittaye, 

 09:36:55 23   Case Manager; and I, Ekkehard Withopf, the Senior Trial 

 09:36:58 24   Attorney. 

 09:37:02 25   PRESIDING JUDGE JORDA (interpretation):  I shall now turn to 
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 09:37:03  1   the Defence of Mr Thomas Lubanga Dyilo, who I notice is not 

 09:37:08  2   there. 

 09:37:12  3   ME FLAMME (interpretation):   Thank you, Mr President.  My 

 09:37:14  4   client preferred to continue working at the Defence Detention 

 09:37:17  5   Centre.  And the Defence is represented today, Jean Flamme. 

 09:37:20  6   I am a lawyer in the Gent Bar.  I shall be assisted by my 

 09:37:25  7   legal assistant or judicial assistant, who is 

 09:37:32  8   Mr Geoff Roberts, whom I'm please to introduce to the Court. 

 09:37:34  9   He's a common law specialist, but he is well versed in our 

 09:37:34 10   Romano-Germanic law. 

 09:37:34 11   PRESIDING JUDGE JORDA (interpretation):   I welcome your 

 09:37:49 12   assistant, Mr Jean Flamme.  We do need specialists in the two 

 09:37:50 13   legal systems.  Thank you, I would like the victims' 

 09:37:56 14   representatives to introduce themselves. 

 09:38:01 15   MS MASSIDDA (interpretation):  Good morning, Mr President. 

 09:38:02 16   I am Paolina Massidda, Principal Counsel of the Office of 

 09:38:04 17   Public Counsel for Victims.  I am representing Mr Walleyn and 

 09:38:13 18   Ms Bapita -- Mr Walleyn for victims 0001, 002 and 003, and 

 09:38:19 19   Counsel Bapita for victim 105. 

 09:38:24 20   I obtained proxy to represent them on 31 October through 

 09:38:31 21   Mr Walleyn, and on 2 November for Counsel Bapita.  The proxies 

 09:38:35 22   were entered into the record of the case.  I'm assisted this 

 09:38:39 23   morning by Ms Sarah Pellet, who is next to me, and Mr Roland 

 09:38:48 24   Adjovi, who are both jurists at the Office of Public Counsel 

 09:38:52 25   for Victims. 
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 09:38:53  1   PRESIDING JUDGE JORDA (interpretation):   I nearly turned to 

 09:38:55  2   our Registrar, Mr Dubuisson -- I'm sorry, and his neighbour -- 

 09:39:03  3   could he please tell us his role here? 

 09:39:05  4   MR DUBUISSON (interpretation):   Thank you, Mr President, your 

 09:39:07  5   Honours.  For the Victims and Witness Unit, there is 

 09:39:12  6   Simo Vaatainen; Janet Keddie, who is the Head of the Unit for 

 09:39:19  7   -- the ICT Unit; Charlotte Dahuron, who's the Coordinator; and 

 09:39:27  8   Ms Bertrand, who is the Jurist; and I am Mr Marc Dubuisson, 

 09:39:31  9   Director of Court Services to represent the Registry. 

 09:39:33 10   PRESIDING JUDGE JORDA (interpretation):   Thank you.  I think 

 09:39:35 11   everything is in place.  So we are first going to discuss the 

 09:39:43 12   calendar in the coming minutes.  I notice that there is the 

 09:39:50 13   public in the public gallery, so the hearing today will be 

 09:39:54 14   focused on the agenda for the confirmation hearing, because we 

 09:40:02 15   are approaching the hearing -- the confirmation hearing which, 

 09:40:08 16   as you know, will be starting on Thursday, 9 November. 

 09:40:11 17   We will also think -- I think, discuss two Defence 

 09:40:19 18   applications, perhaps on a confidential basis, but we will 

 09:40:25 19   see.  But I shall first focus on the agenda of the hearing. 

 09:40:29 20   You know that the Chamber have been working -- I have been 

 09:40:36 21   working closely with my colleagues, Judge Akua Kuenyehia, to 

 09:40:40 22   my right, and Judge Sylvia Steiner, who was Single Judge for a 

 09:40:45 23   long time.  So the Chamber rendered a decision regarding the 

 09:40:50 24   agenda of the hearing, which should be starting on 9 November, 

 09:40:56 25   to end on 28 November. 

 

 

                                         4 

ICC-01/04-01/06-T-29-EN [03Nov2006 ET WT] 4/45 SZ PT



 

 

 

 

 09:40:58  1   So we shall give all parties the opportunity to express 

 09:41:04  2   themselves.  Today, we would like to hear you in regard to 

 09:41:09  3   this calendar, generally speaking, in particular on the 

 09:41:15  4   grouping of evidence -- that is, regarding what should be done 

 09:41:21  5   in public session and what should be done in closed session. 

 09:41:25  6   There will be technological and other issues that we must deal 

 09:41:31  7   with.  It must be understood that the technological system is 

 09:41:34  8   rather cumbersome and we must try to adapt to it.  We should 

 09:41:40  9   also try to examine the issue of pseudonyms for the witnesses. 

 09:41:46 10   In addition, I would like us to take a quick look on the -- at 

 09:41:49 11   the list of evidence filed by the Defence under Rule 78 

 09:41:55 12   yesterday.  Although this is somewhat out of the agenda but it 

 09:42:01 13   is closely linked to it, the question of the access of Mr Jean 

 09:42:05 14   Flamme to the Detention Centre during weekends, I have had the 

 09:42:12 15   opportunity -- this is the opportunity to see -- to consult 

 09:42:16 16   with the Registry, Mr Dubuisson, to see to what extent 

 09:42:20 17   arrangements can be made in this regard. 

 09:42:22 18   We would also like the parties to determine that -- to be sure 

 09:42:31 19   that what they have filed in the record should be available 

 09:42:33 20   electronically by Monday at the latest. 

 09:42:36 21   We shall then address the Defence application of 2 November 

 09:42:43 22   regarding videos, especially those that are not in the working 

 09:42:46 23   languages of the Court.  We shall also address an application 

 09:42:51 24   regarding a testimony -- testimony.  I shall not refer to this 

 09:42:55 25   matter for the time being. 
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 09:42:56  1   I shall now turn first to the Prosecutor and ask him whether 

 09:43:03  2   he has thought about the agenda we have proposed.  I hope he 

 09:43:08  3   will tell us that he is in agreement and the discussion will 

 09:43:11  4   be very brief.  Is that right, Mr Withopf? 

 09:43:15  5   [9.43 a.m.] 

 09:43:15  6   MR WITHOPF:   Mr President, your Honours, you are right; we 

 09:43:19  7   will submit our observations and I can already promise that 

 09:43:22  8   the observations will be short. 

 09:43:23  9   I follow the order of the agenda as it has been submitted to 

 09:43:30 10   the parties.  The first issue on the agenda is the use of 

 09:43:35 11   pseudonyms in public sessions.  Mr President, your Honours, 

 09:43:41 12   the Prosecution is, for very apparent reasons, in favour of 

 09:43:47 13   using pseudonyms for the witnesses which are currently on the 

 09:43:52 14   Prosecution's amended list of evidence, and pseudonyms have 

 09:43:58 15   been assigned in line with decisions of Judge Steiner, the 

 09:44:04 16   then Single Judge, for reasons of victims and witness 

 09:44:10 17   protection.  For that reason, the assignment of pseudonyms 

 09:44:14 18   should continue, and certainly whenever we make reference to 

 09:44:18 19   such witness statements in open court. 

 09:44:21 20   There is, in our view, Mr President, your Honour, the 

 09:44:28 21   necessity -- and, in our view, it's an absolute necessity -- 

 09:44:34 22   to use pseudonyms also for the victims -- for the victim 

 09:44:39 23   witnesses, the six former child soldiers.  The identities of 

 09:44:44 24   these six victim witnesses are known to the Defence, but they 

 09:44:52 25   should not be known to the public.  These six victim witnesses 
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 09:44:56  1   have been included into the Court's victims witness programme. 

 09:45:01  2   They have been admitted into that programme and it would be 

 09:45:05  3   detrimental to that programme and to the purposes of that 

 09:45:09  4   programme if the identities of the six victim witnesses would 

 09:45:13  5   be known to the public. 

 09:45:15  6   There's one other aspect in relation to this agenda item. 

 09:45:24  7   Your Honour have asked whether we have any views on the 

 09:45:26  8   pseudonyms and the numbers, and I understand from your 

 09:45:31  9   Honours' yesterday evening's decision that the Chamber prefers 

 09:45:35 10   the code numbers used in the e-court protocol.  The 

 09:45:41 11   Prosecution is fine.  It allows reference by numbers, which 

 09:45:46 12   makes it easier for all participants to the proceedings to 

 09:45:49 13   understand who the witnesses concerned are. 

 09:45:52 14   If you allow me, Mr President, then I would now address the 

 09:46:00 15   second agenda item -- that's the grouping of evidence in 

 09:46:04 16   public or in closed session. 

 09:46:30 17   PRESIDING JUDGE JORDA (interpretation):  Please give me a 

 09:46:31 18   minute.  Judge Steiner would like to put a question to you. 

 09:46:35 19   [9.46 a.m.] 

 09:46:35 20   JUDGE STEINER:   Thank you, Mr President; it is just for my 

 09:46:42 21   clarification.  In relation to the use of pseudonyms, the 

 09:46:47 22   Prosecution agrees, but it is only in relation to the six 

 09:46:52 23   victims witnesses, or in relation to the other witnesses whose 

 09:46:59 24   names have been revealed to the Defence but are also under 

 09:47:03 25   protection? 
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 09:47:05  1   MR WITHOPF:   Your Honour Judge Steiner, I'm very grateful 

 09:47:11  2   that you asked that question.  There are certainly a number of 

 09:47:15  3   this limited number of witnesses whose names can be revealed 

 09:47:19  4   in public court.  We will revisit this particular issue and 

 09:47:25  5   will come back to you in very due course, meaning today. 

 09:47:30  6   Obviously, in relation to the victims that have been assigned 

 09:47:33  7   pseudonyms and are not known to the Defence by their 

 09:47:37  8   identities, we would extend this request to use pseudonyms in 

 09:47:42  9   open court.  Again, in respect to the other witnesses, we will 

 09:47:46 10   revisit our position and we'll inform you accordingly today. 

 09:47:46 11   Thank you, Mr President. 

 09:48:01 12   I'm now going to address the second agenda item.  That's the 

 09:48:07 13   grouping of evidence in public or closed session. 

 09:48:10 14   The Prosecution very much appreciates the approach of the 

 09:48:14 15   Pre-Trial Chamber of your Honours to make an enhanced effort 

 09:48:19 16   to discuss as much as possible in public session.  This is 

 09:48:23 17   what the law requires, and the Prosecution very much agrees 

 09:48:27 18   with such an approach. 

 09:48:28 19   Against this background, we believe -- and I make reference to 

 09:48:37 20   the proposed schedule of the Pre-Trial Chamber -- I make 

 09:48:43 21   reference to page 2 at the very top, where the various aspects 

 09:48:48 22   to be discussed at the occasion of the confirmation hearing 

 09:48:52 23   are detailed.  We believe that the issues under (i) to (vi) 

 09:49:01 24   can be discussed in its vast majority -- in its vast majority 

 09:49:07 25   in public session.  The Prosecution anticipates that there are 
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 09:49:14  1   limited -- that there are very limited areas which require 

 09:49:18  2   closed session, and we do also anticipate that we can clearly 

 09:49:21  3   distinguish between public and closed session and can provide 

 09:49:26  4   the evidence and can discuss the evidence along these lines. 

 09:49:31  5   This is also the case in relation to the Prosecution's 

 09:49:39  6   witness.  The Prosecution's witness will be examined in chief 

 09:49:45  7   in open court session.  The issue has been discussed with the 

 09:49:51  8   Prosecution witness and other entities concerned in respect to 

 09:49:56  9   this witness's anticipated testimony.  There are no concerns 

 09:50:02 10   that the witness testifies in open court. 

 09:50:05 11   There may be very, very limited areas the Prosecution would 

 09:50:11 12   ask for reasons we will detail.  Once the witness has started 

 09:50:16 13   to testify, the Prosecution may or may not ask for closed 

 09:50:21 14   session but, again, I repeat, the vast majority of the 

 09:50:24 15   examination-in-chief at least will be in open court. 

 09:50:29 16   Problematic, Mr President, your Honours, is the item number 

 09:50:39 17   (vii) on the suggested schedule for the confirmation hearing. 

 09:50:43 18   Item number (vii) is discussion of evidence on individual 

 09:50:47 19   cases. 

 09:50:47 20   [9.50 a.m.] 

 09:50:51 21   This agenda item obviously concerns the statements of the six 

 09:51:05 22   child victim witnesses.  As I mentioned, these six child 

 09:51:08 23   victim witnesses are admitted into the Court's protection 

 09:51:11 24   programme, and in order to present the necessary evidence and 

 09:51:18 25   information to your Honours, the Prosecution will have to go 
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 09:51:22  1   into great detail in presenting this evidence.  And because we 

 09:51:29  2   have to go into great detail, the Prosecution believes that 

 09:51:34  3   this can only be done in closed session.  In our view, this is 

 09:51:41  4   unavoidable, otherwise the information and the detail of 

 09:51:43  5   information provided by the Prosecution would allow the public 

 09:51:48  6   to understand and to get to know, or possibly get to know the 

 09:51:53  7   identities of the six victim witnesses concerned, with all 

 09:51:58  8   possibly bad consequences for the children. 

 09:52:01  9   Your Honour, this is our observation in respect to agenda 

 09:52:06 10   item 2. 

 09:52:06 11   [9.52 a.m.] 

 09:52:15 12   If you allow me to proceed, I would address agenda item 3. 

 09:52:19 13   Agenda item 3 is closely linked to the Defence evidence and to 

 09:52:24 14   the question whether the Prosecution had an opportunity to 

 09:52:29 15   inspection pursuant to Rule 78. 

 09:52:32 16   As your Honours are aware, to date the Prosecution -- and "to 

 09:52:40 17   date" means by yesterday night -- the Prosecution has received 

 09:52:47 18   the Defence list of evidence, and I add has only received the 

 09:52:52 19   Defence list of evidence.  We have not yet received the 

 09:52:58 20   evidence itself, and we are six days ahead of the confirmation 

 09:53:02 21   hearing, and I do not need to go in great detail that this 

 09:53:06 22   poses a challenge to the Prosecution. 

 09:53:08 23   Accordingly, we are not in a position to review whether these 

 09:53:16 24   items, as listed in the yesterday evening's Defence list of 

 09:53:21 25   evidence, do comply with the pre-condition -- with the very 
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 09:53:25  1   clear pre-condition as requested by the Pre-Trial Chamber; 

 09:53:31  2   namely, that the evidence on that list of evidence must be 

 09:53:34  3   limited to matters discussed in the statement of the 

 09:53:38  4   Prosecution's witness.  So far, there are no indications in 

 09:53:43  5   the one or the other way, because the information on that list 

 09:53:46  6   is very scarce.  There are only titles and headings, and based 

 09:53:57  7   on these titles and headings the Prosecution is not in a 

 09:53:59  8   position to review whether these pre-conditions are met. 

 09:54:02  9   The last item on the Defence list of evidence is called 

 09:54:08 10   témoignage sur les faits.  Defence, unfortunately, has not 

 09:54:10 11   revealed the name of the person who is providing testimony or 

 09:54:16 12   has given a statement.  In light of this, we reserve the -- 

 09:54:22 13   the Prosecution reserves the right to challenge the Defence 

 09:54:25 14   evidence and to challenge the Defence's list of evidence along 

 09:54:29 15   these lines. 

 09:54:30 16   Moving on to the question of inspection, there was a Court's 

 09:54:38 17   deadline set to the Defence, and the Court's deadline was 

 09:54:43 18   31 October 2006.  Defence has not provided any materials for 

 09:54:50 19   inspection to the Prosecution. 

 09:54:50 20   [9.54 a.m.] 

 09:54:57 21   Mr President, your Honours, these were our observations in 

 09:55:02 22   respect of agenda item 3.  Obviously, if you allow me, our 

 09:55:07 23   observation on agenda item 4 will be very short.  Agenda 

 09:55:12 24   item 4 deals with the question whether the Defence should have 

 09:55:15 25   access to the Detention Centre over weekends.  Obviously the 
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 09:55:22  1   Prosecution has no particular observation.  We are not 

 09:55:26  2   opposing it.  It appears to be necessary for the Defence and 

 09:55:30  3   appropriate for the Defence to have access, in particular in 

 09:55:34  4   light of the need to prepare for the cross-examination of the 

 09:55:38  5   Prosecution's witness. 

 09:55:39  6   And, finally, our observations in respect to the compliance 

 09:55:48  7   with the e-court protocol.  This will also be very short, 

 09:55:53  8   Mr President, your Honours.  The Prosecution has submitted its 

 09:55:57  9   evidentiary materials by 28 August 2006.  The materials have 

 09:56:02 10   been filed in compliance with the e-court protocol.  We have 

 09:56:08 11   complied with that protocol and, in addition, as we have been 

 09:56:13 12   informed yesterday, we have to provide daily lists to the 

 09:56:18 13   court management -- daily lists, indicating the materials we 

 09:56:22 14   want to use for the next Court day and indicating the order of 

 09:56:26 15   these materials.  The Prosecution will obviously comply with 

 09:56:30 16   this request and will provide these daily lists in the way as 

 09:56:36 17   they have been requested by the court management. 

 09:56:38 18   This covers the agenda items.  There is one final agenda item 

 09:56:49 19   "Other matters".  I'm not sure, Mr President, your Honours, 

 09:56:52 20   whether you want me to address this now or later.  We have a 

 09:56:57 21   number of observations -- and they would be very short.  They 

 09:57:04 22   would be very short in respect to the suggested schedule of 

 09:57:08 23   the confirmation hearing, but I can provide these observations 

 09:57:11 24   later on, as you wish, Mr President. 

 09:57:19 25   PRESIDING JUDGE JORDA (interpretation):  Please go finish your 
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 09:57:21  1   observations before we give the floor to the Defence. 

 09:57:26  2   [9.57 a.m.] 

 09:57:26  3   MR WITHOPF:   Thank you very much, Mr President, and again, it 

 09:57:31  4   will be short.  On principle, the Prosecution is fine with the 

 09:57:35  5   suggested schedule of the confirmation hearing, and the 

 09:57:39  6   Prosecution has also noted that many of its suggestions found 

 09:57:44  7   its way into the suggested schedule for the confirmation 

 09:57:50  8   hearing. 

 09:57:50  9   Against this background, we make only very few suggestions, or 

 09:57:56 10   comments, or remarks.  On the first day we notice that the 

 09:58:05 11   order is suggested to be the following:  first, reading out of 

 09:58:11 12   the document containing the charges and then matters related 

 09:58:15 13   to Rule 122 and Rule 123, and afterwards -- afterwards, the 

 09:58:23 14   introductory remarks and opening statements. 

 09:58:27 15   It doesn't make a big difference for the Prosecution whether 

 09:58:33 16   this will be the order or not.  However, I have noticed the 

 09:58:39 17   time frame that has been indicated for issues related to 

 09:58:45 18   Rule 121(2) [sic] and 121(3) [sic].  Against the background of 

 09:58:52 19   the experience of submissions by the Defence at another 

 09:58:56 20   occasion, the Prosecution has the feeling that this may not be 

 09:59:03 21   sufficient, and the Prosecution believes that it may -- and 

 09:59:11 22   this is a suggestion only -- it may be worth to first have the 

 09:59:16 23   introductory remarks and the opening statements and only 

 09:59:19 24   afterwards the Court discusses matters related to Rule 122 and 

 09:59:25 25   Rule 123, and I'm making this remark against the 
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 09:59:30  1   background that introductory remarks and the opening statement 

 09:59:35  2   are not really regulated in the law, and since they are not 

 09:59:40  3   regulated, also the order in that respect is not necessarily 

 09:59:45  4   regulated. 

 09:59:46  5   More important, Mr President, your Honours, is a clarification 

 09:59:54  6   I would like to seek, and I refer to page 3 of the suggested 

 10:00:02  7   schedule.  That's the schedule for Monday, 27 November 2006, 

 10:00:13  8   in the afternoon, and I refer to the portion in the brackets 

 10:00:17  9   at the end of this paragraph where it says: 

 10:00:20 10   "(The Prosecution shall be prevented from using this time to 

 10:00:26 11   reply to the Defence discussion of the evidence included in 

 10:00:27 12   the Prosecution Amended List of Evidence...)" 

 10:00:31 13   We do have a question only for clarification and the question 

 10:00:36 14   is the following:  Do we understand that we cannot use the 

 10:00:41 15   evidentiary materials in the Prosecution's list of evidence to 

 10:00:45 16   respond to the Defence evidence? 

 10:00:48 17   That's the way how we interpret this portion in the suggested 

 10:00:52 18   schedule, but the language does not necessarily allow for such 

 10:00:58 19   clear interpretation. 

 10:00:59 20   Two other further very quick remarks, and this time I refer to 

 10:01:08 21   the first paragraph at page 2.  There are a number of items 

 10:01:16 22   listed -- a number of areas, Mr President, your Honours, the 

 10:01:23 23   Bench wishes to have addressed by the Prosecution, and I only 

 10:01:28 24   note that there's (i) and (ii), and then it continues with 

 10:01:36 25   (iv).  I have a question whether there is anything left, what 
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 10:01:39  1   could be (iii), and obviously we would like to get to know -- 

 10:01:43  2   in the event (iii) has been left out, we would like to get 

 10:01:50  3   informed what (iii) would be. 

 10:01:53  4   [10.01 a.m.] 

 10:01:53  5   Moving on to the last two matters also related to the 

 10:01:59  6   suggested schedule, the Prosecution, for your information, 

 10:02:04  7   Mr President, your Honours, interprets (i) in that agenda as 

 10:02:11  8   also covering Thomas Lubanga Dyilo's background.  The 

 10:02:18  9   Prosecution wishes to briefly also provide evidence in that 

 10:02:21 10   respect. 

 10:02:22 11   The last question I have is in relation to (vi), which is 

 10:02:28 12   detailed as follows:  the evidence relating to the alleged 

 10:02:32 13   role of Thomas Lubanga Dyilo.  My question at this stage is: 

 10:02:39 14   does (vi) also include matters related to the mode of criminal 

 10:02:43 15   liability?  These were the very few matters, Mr President, 

 10:02:48 16   your Honours, the Prosecution wishes to get some clarification 

 10:02:52 17   in order to adequately prepare for the confirmation hearing 

 10:02:56 18   and, as I mentioned at the beginning, otherwise the 

 10:02:59 19   Prosecution is perfectly fine with the suggested agenda items 

 10:03:03 20   and the schedule.  Thank you. 

 10:03:03 21   [10.03 a.m.] 

 10:03:09 22   PRESIDING JUDGE JORDA (interpretation):   Thank you very much 

 10:03:11 23   for having been very brief -- having been very brief and 

 10:03:15 24   clear.  I don't know if we need further clarifications today. 

 10:03:18 25   We will review the schedule and in the light of your 
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 10:03:23  1   observations, but we don't have any now.  I would like to turn 

 10:03:26  2   to Me Flamme and his help to see what his observations are on 

 10:03:33  3   specific points and on the schedule. 

 10:03:35  4   [10.03 a.m.] 

 10:03:35  5   ME FLAMME (interpretation):   Thank you, Mr President.  I will 

 10:03:48  6   be very brief.  As regards the points in the agenda, except 

 10:03:58  7   for the last point, which will be on the proposed schedule for 

 10:04:10  8   the confirmation hearing, and I have a couple of remarks -- 

 10:04:14  9   substantive remarks on this, so I would like to go through the 

 10:04:17 10   agenda in the right order.  First point, issues related -- 

 10:04:28 11   sorry, I'm being very slow, but the text I have in my hands is 

 10:04:32 12   in English, so in this Court you really have to speak several 

 10:04:35 13   languages. 

 10:04:37 14   PRESIDING JUDGE JORDA (interpretation):   I understand you, 

 10:04:39 15   Me Flamme, and we will talk about languages later again, 

 10:04:43 16   including Swahili. 

 10:04:45 17   ME FLAMME (interpretation):   Thank you.  Yes, thank you for 

 10:04:48 18   suggesting talking about the languages later.  So the issues 

 10:04:51 19   related to protection and, in particular, the necessity of 

 10:04:55 20   using pseudonyms, we have nothing against this practice, which 

 10:05:01 21   is quite widespread, even in the ad hoc tribunals.  You know 

 10:05:10 22   our opinion on not revealing the identity of certain persons, 

 10:05:14 23   but that's not the issue today. 

 10:05:15 24   [10.05 a.m.] 

 10:05:15 25   Secondly, or second point: issues related to the grouping of 
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 10:05:23  1   evidence that has to be presented in public or closed 

 10:05:28  2   sessions.  Well, on this second point I don't have any 

 10:05:34  3   substantive remarks, except that the Defence would like to 

 10:05:40  4   move on as quickly as possible and would not like the hearings 

 10:05:44  5   to be interrupted for too long.  When you have to move into a 

 10:05:51  6   closed session, for instance, this can take a lot of time, so 

 10:05:56  7   it would be wise to have an idea of what can be shown in a 

 10:06:05  8   public hearing and then, at the end, show what can only be 

 10:06:11  9   shown in a closed session without the public.  So I don't have 

 10:06:15 10   any substantive remarks on this. 

 10:06:18 11   [10.06 a.m.] 

 10:06:18 12   Third point -- this point is more for the Defence, as the 

 10:06:26 13   Prosecution already mentioned -- the list which we filed 

 10:06:30 14   yesterday, we filed very urgently, you can imagine, and that's 

 10:06:43 15   why the first list couldn't be filed.  I was in the DRC. 

 10:06:55 16   I was collecting the evidence, carrying out identifications, 

 10:07:01 17   et cetera, so I did not file a list without knowing what I was 

 10:07:09 18   going to put on it.  That would have gone against any code -- 

 10:07:14 19   professional code and, therefore, I contacted Mrs Taylor to 

 10:07:25 20   push back the deadline, and now I see that the Prosecutor has 

 10:07:30 21   asked repeatedly since the end of June for the production of 

 10:07:40 22   certain things which have been granted recently, and the first 

 10:07:48 23   time that we have -- that the Defence asks for a deadline to 

 10:07:53 24   be pushed back, well, you are not allowing it.  Your decision 

 10:08:05 25   has, however, enabled us to fix another deadline -- 
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 10:08:10  1   yesterday's deadline -- for the evidence related to the only 

 10:08:18  2   witness of the Prosecutor, the single witness. 

 10:08:23  3   If I recall correctly, if the Prosecutor has some remarks 

 10:08:35  4   regarding our list of evidence, we'll answer to his remarks 

 10:08:39  5   later, but when the Prosecutor suggested their single witness, 

 10:08:45  6   they stated that it had -- or this presented certain 

 10:08:49  7   advantages. 

 10:08:49  8   [10.08 a.m.] 

 10:08:52  9   They mentioned that it is a witness that could talk about 

 10:08:55 10   everything.  You remember probably what I mentioned at the 

 10:08:59 11   time, but we have here a witness that will talk about 

 10:09:04 12   everything, and the written statement is pretty impressive; it 

 10:09:11 13   is over 50 pages.  So this woman is going to come here and 

 10:09:15 14   talk about everything.  So, the list of evidence that I gave 

 10:09:24 15   you yesterday relates to everything that this witness is going 

 10:09:28 16   to come here to talk about.  So I don't think there should be 

 10:09:36 17   any problem about this, and I'd like to explain the conditions 

 10:09:43 18   under which we work.  We had a discussion with the Registry; 

 10:09:46 19   this discussion lasted several days, and following your 

 10:09:48 20   decision, when I returned from the DRC -- and I had asked 

 10:09:54 21   Professor Balembo to collect some evidence that I had already 

 10:09:58 22   identified there by -- through talking with witnesses -- as 

 10:10:02 23   you know, it is only through talking to witnesses that you 

 10:10:05 24   find out the truth and that you discover the existence -- the 

 10:10:09 25   very existence of evidence.  And I would like to come back to 
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 10:10:14  1   what I was mentioning yesterday, the seizing of all the 

 10:10:19  2   documents of the UPC at the headquarters -- and I still don't 

 10:10:22  3   have the list of this -- and among the documents are documents 

 10:10:28  4   that contain the truth. 

 10:10:33  5   We have another problem, and that is that we only managed to 

 10:10:36  6   go to the DRC at the last minute, and Me Balembo mentioned the 

 10:10:46  7   series of problems we have encountered.  You know about 

 10:10:53  8   Murphy's law; when you have one problem, you tend to have 

 10:10:56  9   several at a time.  The problem is that we need the deadline 

 10:11:04 10   to be 28 October, and for me to respect my first deadline and 

 10:11:11 11   for me to file my evidence at least three days before the 

 10:11:16 12   confirmation hearing.  I told Professor Balembo: when you are 

 10:11:23 13   in Kinshasa, already take care of your visa at that time, 

 10:11:26 14   because the visas only last one month and they have to be 

 10:11:30 15   renewed.  So I already told him to deal with his visa in 

 10:11:36 16   Kinshasa.  He did so, but he didn't receive his visa when he 

 10:11:39 17   left Kinshasa on 28 October -- if I recall correctly, this was 

 10:11:43 18   a Friday -- and, by the way, I would like to talk with you 

 10:11:49 19   about a number of points which I have concerns about later on 

 10:11:53 20   in closed session. 

 10:11:53 21   [10.11 a.m.] 

 10:11:56 22   But I come back to my story.  We left, therefore, without this 

 10:12:00 23   visa, but Mr Balembo received a message from the embassy the 

 10:12:06 24   same day that they wanted proof of his medical insurance -- 

 10:12:15 25   this was on the Friday.  You are talking about the Congo here, 
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 10:12:19  1   and in the Congo medical insurance practically doesn't exist 

 10:12:24  2   for anybody except for a couple of exceptional individuals, or 

 10:12:27  3   in a couple of exceptional cases.  So, we had two previous 

 10:12:35  4   visas, and we were never asked for this, and he was told to 

 10:12:39  5   turn to the Court.  The discussions lasted 10 days, and 

 10:12:44  6   Me Balembo only confirmed yesterday -- and I must say I had a 

 10:12:48  7   number of telephone calls with him for four or five days -- or 

 10:12:53  8   I had a telephone blackout for four or five days, I beg your 

 10:12:57  9   pardon.  You know that the telephone calls with the DRC aren't 

 10:13:00 10   easy.  And on the occasion of our telephone call, he was told 

 10:13:04 11   that he -- he told me that he had received his visa, and he 

 10:13:13 12   told me that his trip from Bunia to Entebbe however hadn't 

 10:13:21 13   been confirmed yet.  This Bunia/Entebbe trip was going to be 

 10:13:25 14   in a MONUC plane, and this is often because the MONUC has to 

 10:13:31 15   give priority to their own staff. 

 10:13:34 16   PRESIDING JUDGE JORDA (interpretation):   I understand why you 

 10:13:36 17   are mentioning all this, Me Flamme, but please relate what you 

 10:13:40 18   are saying to the list of evidence, because we will also have 

 10:13:45 19   to question the Registry on this. 

 10:13:48 20   [10.13 a.m.] 

 10:13:48 21   ME FLAMME (interpretation):   What I'm saying is that the 

 10:13:50 22   Registry, after your decision, decided to scan the documents 

 10:14:00 23   that Me Balembo had -- to scan them from the field office 

 10:14:06 24   computer and send them by email.  You don't know this field 

 10:14:13 25   office.  Well, I spent a couple of days there, so I know it, 
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 10:14:18  1   and the field office has one office with two permanent OTP 

 10:14:24  2   staff.  And I don't know much about computers, but I know that 

 10:14:32  3   when you scan a document on a computer that the hard drive of 

 10:14:39  4   the computer keeps the document stored, even if you erase it 

 10:14:45  5   afterwards.  So this is something that I am not allowed to do, 

 10:14:53  6   but I am talking here about Me Balembo, and I have to mention 

 10:14:59  7   our problems, and I told him that I would only have certain 

 10:15:05  8   documents Monday morning, and I would have on Monday to add 

 10:15:15  9   all the parameters necessary and introduce them in the 

 10:15:19 10   electronic system according to the e-court protocol.  So it's 

 10:15:24 11   not my fault that the Prosecutor only gave us evidence little 

 10:15:29 12   by little and that it took me so long to identify what 

 10:15:32 13   I needed.  These are the problems we have, and this is why the 

 10:15:37 14   first list wasn't filed. 

 10:15:37 15   [10.15 a.m.] 

 10:15:39 16   As regards the fourth point, which is an essential point for 

 10:15:44 17   the Defence -- access to the Detention Centre.  Well, the 

 10:15:52 18   problem doesn't only arise at the weekend.  If you are at the 

 10:16:01 19   Detention Centre at a quarter to 5, the staff comes up to you 

 10:16:05 20   and says that we have to prepare or start leaving, because 

 10:16:10 21   they -- we have to leave at 5 o'clock. 

 10:16:12 22   Well, here, at the Court I don't have a possibility to talk in 

 10:16:19 23   good conditions with the client.  I have to already open my 

 10:16:28 24   bag when I get to the Court, which I find unacceptable, 

 10:16:32 25   because I'm a lawyer and I shouldn't have to show the contents 
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 10:16:34  1   of my bag to a security member.  This bag has gone through the 

 10:16:39  2   security system when I entered the building, but I don't want 

 10:16:42  3   to do this, so I have to go to the Detention Centre.  And if 

 10:16:50  4   the hearings finish at 4 o'clock, by the time you get to the 

 10:16:54  5   Detention Centre, it could be 5.30.  So I have to be able to 

 10:16:58  6   see my clients after 7 o'clock, and I also have to be able to 

 10:17:05  7   access my client at the weekend.  So I would like to ask the 

 10:17:09  8   Registry to accommodate my request. 

 10:17:09  9   [10.17 a.m.] 

 10:17:18 10   As regards the electronic version of the evidence, I already 

 10:17:24 11   talked about this.  We told the court management we would need 

 10:17:30 12   them all of Monday, with the assistance of the IT staff, to 

 10:17:36 13   make it possible for us to file electronic evidence, or file 

 10:17:41 14   evidence electronically. 

 10:17:42 15   [10.17 a.m.] 

 10:17:42 16   Now I'd like to move on to the very important point concerning 

 10:17:50 17   the organisation of the confirmation hearing.  There are a 

 10:18:01 18   number of points in the schedule proposed -- I believe it is a 

 10:18:13 19   proposal submitted to the parties.  Firstly, I have a very big 

 10:18:22 20   problem with the time accorded to us for the pleadings.  I 

 10:18:27 21   believe that the 90 minutes given to the Defence will not be 

 10:18:31 22   sufficient for us to explain to you the ins and outs of this 

 10:18:39 23   record -- case record, which is extremely complicated. 

 10:18:42 24   The parties to proceedings have some obligations.  I think the 

 10:19:02 25   Statute and the Rules are very clear.  They say that the 
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 10:19:11  1   Prosecution and Defence have the opportunity to present 

 10:19:15  2   evidence, and we need to know if there are enough charges 

 10:19:21  3   against my client to start a trial. 

 10:19:24  4   Your Honours, yesterday I talked about the Prosecution's 

 10:19:28  5   record, and I won't talk about it more here; I will talk about 

 10:19:32  6   it during the confirmation hearing.  However, I would like to 

 10:19:34  7   mention that the record is such that the Defence has to tell 

 10:19:40  8   you the truth with a capital "T", and for this I will need at 

 10:19:48  9   least one day.  I am somewhat surprised to see -- and we can 

 10:19:55 10   talk about this at more length later on -- to see that victims 

 10:20:01 11   have the same amount of time as the Defence, but I would like 

 10:20:07 12   to recall that the Prosecution is anonymous, and this is 

 10:20:14 13   important when you decide on the amount of time given to the 

 10:20:19 14   victims. 

 10:20:22 15   The Chamber, in its decision, said that they will not -- we 

 10:20:31 16   will not be able to add any elements of fact or evidence to 

 10:20:37 17   the file, and that is why I believe an hour and a half won't 

 10:20:43 18   be enough.  I need one day to explain what it is all about, to 

 10:20:49 19   explain to you why there is a conflict in Ituri, and to tell 

 10:20:56 20   you the truth.  That's my first remark. 

 10:20:58 21   And then I would like to refer to the very abundant case law 

 10:21:10 22   on the subject.  I don't even have to refer you back to the 

 10:21:13 23   case law, actually, because Article 67 of the Statute and the 

 10:21:24 24   case law on this Article of the Statute are sufficient to 

 10:21:31 25   interpret what a fair trial is and what amount of time is 
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 10:21:35  1   needed for the pleadings, which I believe, in criminal law, 

 10:21:43  2   still remains the most important instrument available to 

 10:21:48  3   convince a Chamber, or to convince a Court of something. 

 10:21:58  4   Now, as regards the schedule, I believe that it gives the 

 10:22:11  5   victims, as well as the Prosecution and the Defence, the right 

 10:22:17  6   to file up until 4 December what I would call -- and please 

 10:22:22  7   correct me if I am wrong -- written submissions on points of 

 10:22:28  8   law or fact.  My first point concerns another principle of 

 10:22:46  9   criminal law, which is that the Defence should have the last 

 10:23:10 10   word.  We know what the philosophical background of this is. 

 10:23:19 11   We are talking about a person in gaol for whom we are 

 10:23:21 12   requesting a gaol sentence and, therefore, the accused should 

 10:23:27 13   not be taken by surprise.  And we know the system, and we know 

 10:23:33 14   how victims should intervene -- there are experts in the 

 10:23:38 15   field -- and we know that at a hearing when a party files 

 10:23:49 16   submissions, the Defence should have the opportunity to 

 10:23:53 17   respond. 

 10:23:54 18   As regards the Prosecution, I believe we need a second 

 10:24:03 19   deadline to allow the deadline to respond to the Prosecution's 

 10:24:08 20   argument in summarising pleadings, or in a sort of summary, 

 10:24:18 21   and in this case the victims are allowed to make submissions. 

 10:24:23 22   And I would like to come back to your decision of 22 December 

 10:24:32 23   -- of September 2006. 

 10:24:33 24   The anonymous participation of victims, at this stage of the 

 10:24:42 25   proceedings should be limited to public access to documents 
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 10:24:49  1   only and their participation should be limited to being 

 10:24:55  2   present at the public hearings only.  But in the decision it 

 10:25:00  3   is said also that the Chamber reserves itself the right to 

 10:25:03  4   make exceptions to this in exceptional circumstances, and the 

 10:25:09  5   word "exception" is written twice.  I don't know under which 

 10:25:17  6   exceptional circumstances the victims would be allowed to do 

 10:25:27  7   more than what is in this part of the decision.  And, 

 10:25:33  8   according to Rule 22, victims also have the right to make 

 10:25:36  9   statements at the beginning and at the end of the hearings to 

 10:25:38 10   which they have been called, and the legal representative of 

 10:25:46 11   victims has the possibility also to request an authorisation 

 10:25:51 12   to intervene during the public sessions of the confirmation 

 10:25:57 13   hearing, and that the Chamber will decide on a case-by-case 

 10:26:03 14   basis on the basis of the principles in this decision.  So, on 

 10:26:07 15   a case-by-case basis, I underline.  So this is a general right 

 10:26:12 16   given to victims. 

 10:26:12 17   [10.26 a.m.] 

 10:26:15 18   But, your Honours, please bear in mind that the Defence 

 10:26:21 19   already has problems in responding to everything the 

 10:26:25 20   Prosecutor is submitting in fact and in law.  The fact that 

 10:26:31 21   there are victims is an additional difficulty and this poses 

 10:26:38 22   an enormous burden -- is an enormous burden for the Defence. 

 10:26:43 23   But the problem isn't really this.  The problem is that the 

 10:26:51 24   Defence has said repeatedly that we do not have to defend 

 10:26:56 25   ourselves against -- ghosts, against anonymous people.  That's 
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 10:27:05  1   a principle of -- that`s a main right.  When somebody starts a 

 10:27:10  2   proceedings, you can't expect that person to remain anonymous. 

 10:27:15  3   How can you control what a person or a party is saying if you 

 10:27:18  4   don't know who they are?  That is a principle that you 

 10:27:21  5   accepted in your decision, and you also said that it would be 

 10:27:28  6   a prejudice to the fundamental principle which forbids 

 10:27:34  7   anonymous interventions, if we allowed victims 1 to 3 to add 

 10:27:39  8   any elements of fact or law to the record. 

 10:27:39  9   [10.27 a.m.] 

 10:27:43 10   So I would like to stick to this decision.  Nobody appealed of 

 10:27:46 11   the decision and everybody seemed happy with it.  It is 

 10:27:52 12   res judicata.  So I think to give the rights proposed would go 

 10:27:58 13   against this decision and therefore I would challenge it.  I 

 10:28:03 14   have a number of other remarks. 

 10:28:07 15   PRESIDING JUDGE JORDA (interpretation):   You are not pleading 

 10:28:08 16   today, please.  Today, please only make general remarks.  We 

 10:28:14 17   haven't taken a decision.  We are listening to your 

 10:28:16 18   observations, which are very important, and if you read 

 10:28:19 19   between the lines you will see the Defence has the last 

 10:28:22 20   word -- that you can, up until 4 December, file other types of 

 10:28:26 21   submissions.  And the victims are not the Prosecution, the 

 10:28:32 22   victims are catered for in the Rome Statute.  We will discuss 

 10:28:38 23   this at more length later on. 

 10:28:40 24   ME FLAMME (interpretation):   Sorry, President, but I don't 

 10:28:43 25   have the last word.  If the victims file their submissions and 
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 10:28:49  1   the Prosecution does so, too, on 4 December, I won't have an 

 10:28:52  2   opportunity to respond. 

 10:28:52  3   [10.28 a.m.] 

 10:28:58  4   PRESIDING JUDGE JORDA (interpretation):   We will think about 

 10:29:00  5   your proposal for a whole day, but I think you forgot to bear 

 10:29:07  6   in mind that it is a confirmation hearing, and I have 

 10:29:10  7   repeatedly said that you seem to think that this is a trial 

 10:29:13  8   because you have mentioned the word "pleadings" on several 

 10:29:17  9   occasions.  So I would just like to ask you, when you have 

 10:29:22 10   your final observations, to bear in mind the 28th, and you 

 10:29:26 11   have the last word.  And I would like to interrupt you here, 

 10:29:29 12   because the public is present and I would not like to give the 

 10:29:32 13   impression that you will have two Prosecutions in front of 

 10:29:38 14   you.  And my colleagues around me know principles of law and 

 10:29:47 15   the Defence doesn't always have the last word, you will -- the 

 10:29:53 16   Defence always has the last word.  You will have time to 

 10:29:57 17   discuss this, but normally you should have the last word. 

 10:30:00 18   ME FLAMME (interpretation):   I would like to come back to 

 10:30:05 19   what you have said -- contradict what you have said, because 

 10:30:08 20   the legal representatives have until Monday, 4 December at 

 10:30:14 21   1600 to file a document.  You know lawyers like I do; it is 

 10:30:20 22   always at the last moment that one files one's conclusions. 

 10:30:24 23   I would like to -- I would have the last word if I am given 

 10:30:29 24   until 8 December. 

 10:30:32 25   PRESIDING JUDGE JORDA (interpretation):   Mr Flamme, we will 
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 10:30:33  1   discuss it; we will make a proposal.  I will put an end to 

 10:30:40  2   these submissions.  You will see that on the last page, 

 10:30:47  3   part b, it said that "In the afternoon session the Defence 

 10:30:52  4   shall make its final oral submissions". 

 10:30:58  5   ME FLAMME (interpretation):   Pleadings. 

 10:31:01  6   PRESIDING JUDGE JORDA (interpretation):   I think we'll stop 

 10:31:02  7   there for now.  Do you have other points?  I would need to 

 10:31:06  8   consult the Registry about access to Mr Thomas Lubanga Dyilo. 

 10:31:11  9   Do you have any other submissions, without -- we hope that 

 10:31:16 10   these are not pleadings. 

 10:31:18 11   ME FLAMME (interpretation):   Mr President, please understand 

 10:31:22 12   me, we are not going to have a discussion whether these are 

 10:31:28 13   observations or pleadings. 

 10:31:32 14   PRESIDING JUDGE JORDA (interpretation):   You have been asked 

 10:31:33 15   to make observations.  We are going to examine what you have 

 10:31:36 16   put so far.  We do so in every case where there are 

 10:31:39 17   observations.  But I am -- everyone here will be aware of what 

 10:31:48 18   submissions you have made.  Do you have any other 

 10:31:52 19   observations, Mr Flamme? 

 10:31:54 20   ME FLAMME (interpretation):   Yes, I have other observations, 

 10:31:57 21   the first of which is you must be aware of my client's 

 10:32:01 22   situation.  He would like to be present at his trial, and 

 10:32:05 23   be -- follow the proceedings as closely as possible. 

 10:32:09 24   Decisions are sent to him by the Registry, but these decisions 

 10:32:14 25   are sent to him in English.  He does not understand them; 
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 10:32:19  1   that's the first point. 

 10:32:20  2   [10.32 a.m.] 

 10:32:20  3   Second point:  he does not have complete mastery, so far, of 

 10:32:33  4   the computer that has been given to him.  This 

 10:32:38  5   computer -- this is positive change on the part of the 

 10:32:40  6   Registry in that the computer is in his cell, but he needs 

 10:32:46  7   training -- further training in order to be able to use this 

 10:32:51  8   computer as best as he can.  So I'm asking that perhaps in the 

 10:33:00  9   course of next week the section should organise 

 10:33:06 10   training -- further training in the use of the computer for my 

 10:33:09 11   client. 

 10:33:09 12   [10.33 a.m.] 

 10:33:11 13   Third point:  for filing my submissions I will obviously need 

 10:33:18 14   a substantial extension of the page limit.  If you wish me to 

 10:33:24 15   file an application in that regard, I will be glad if the 

 10:33:28 16   Chamber would let me know.  I think that I have concluded my 

 10:33:33 17   remarks.  Thank you. 

 10:33:38 18   PRESIDING JUDGE JORDA (interpretation):   Thank you, 

 10:33:39 19   Mr Flamme.  I don't know whether I should give the floor to 

 10:33:44 20   the representatives of the victims.  No, Mr Withopf, I'm not 

 10:33:49 21   going to give you the floor.  I know that I will be asking the 

 10:33:52 22   Registry to make submissions because several questions were 

 10:33:55 23   raised -- important questions: the visa, the computer and 

 10:34:03 24   training, and access to the Detention Centre. 

 10:34:07 25   Mr Dubuisson, would you like to make any remarks on these 

 

 

                                         29 

ICC-01/04-01/06-T-29-EN [03Nov2006 ET WT] 29/45 SZ PT



 

 

 

 

 10:34:10  1   various points and see whether you can reassure Mr Flamme? 

 10:34:14  2   Mr Flamme is busy all day in the courtroom.  Is it not 

 10:34:18  3   possible to find some accommodation with the security 

 10:34:23  4   services?  It is true that it is often difficult -- I don't 

 10:34:27  5   remember how it used to be in the ICTY -- it is difficult to 

 10:34:33  6   have -- grant the lawyer his rights.  I think that this is 

 10:34:37  7   something that goes somewhat against reason, but I would like 

 10:34:41  8   to hear what you have to say on the matter. 

 10:34:43  9   [10.34 a.m.] 

 10:34:43 10   MR DUBUISSON (interpretation):   Thank you, Mr President, your 

 10:34:48 11   Honours.  I will focus on three points.  We will start with 

 10:34:54 12   the most pleasant of them, access to detention -- to the 

 10:34:59 13   detention facility.  It is true that today, and this is 

 10:35:03 14   unavoidable, from 5 o'clock to 6 o'clock p.m. it is not 

 10:35:07 15   possible to visit Mr Lubanga at the detention facility.  That 

 10:35:14 16   is certain. 

 10:35:14 17   What we have developed is the possibility for the Defence to 

 10:35:21 18   go to the Detention Unit from 6 o'clock to 7.45 p.m., so that 

 10:35:28 19   will be granted. 

 10:35:30 20   Now, regarding weekends -- so 6 o'clock in the evening and 

 10:35:40 21   7.45 p.m. -- if the Defence wishes, it may visit Mr Lubanga. 

 10:35:48 22   PRESIDING JUDGE JORDA (interpretation):   Mr Flamme, do you 

 10:35:48 23   agree or not? 

 10:35:49 24   ME FLAMME (interpretation):   I agree. 

 10:35:51 25   MR DUBUISSON (interpretation):   Regarding the weekends, you 

 

 

                                         30 

ICC-01/04-01/06-T-29-EN [03Nov2006 ET WT] 30/45 SZ PT



 

 

 

 

 10:35:55  1   know that in theory such visits are not allowed by the Dutch 

 10:35:58  2   and we are within a Dutch facility.  However, we have allowed 

 10:36:05  3   an exception to the rule to allow visits on Saturday, if 

 10:36:08  4   possible, between 9 o'clock in the morning and 1645. 

 10:36:19  5   PRESIDING JUDGE JORDA (interpretation):   Do you agree with 

 10:36:20  6   that, Mr Flamme? 

 10:36:22  7   ME FLAMME (interpretation):   Yes. 

 10:36:24  8   PRESIDING JUDGE JORDA (interpretation):  Perfect.  Continue. 

 10:36:26  9   MR DUBUISSON (interpretation):   The only point regarding the 

 10:36:28 10   visit from 9 o'clock to 1645 on Saturdays is that we should 

 10:36:32 11   have 48 hours' notice. 

 10:36:37 12   PRESIDING JUDGE JORDA (interpretation):   He said that he 

 10:36:38 13   needs for the three weekends -- I suppose, Mr Flamme, you mean 

 10:36:44 14   that you will need something? 

 10:36:49 15   MR DUBUISSON (interpretation):   I am giving advance notice 

 10:36:52 16   for all the Saturdays. 

 10:36:58 17   PRESIDING JUDGE JORDA (interpretation):   You have advance 

 10:36:59 18   notice, Mr Dubuisson. 

 10:37:01 19   MR DUBUISSON (interpretation):   Now, regarding meeting the 

 10:37:03 20   client here in the Court, this is not something we would wish 

 10:37:08 21   for, but since we will be ending some hearings at 4 o'clock in 

 10:37:13 22   the schedule you have proposed today, we might -- if we finish 

 10:37:17 23   before 4 o'clock, we should have a space of time of between 

 10:37:23 24   30 and 45 minutes that can be granted to the Defence here at 

 10:37:29 25   the Court. 
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 10:37:30  1   PRESIDING JUDGE JORDA (interpretation):   I don't quite see 

 10:37:31  2   the obstacle, if the hearing ends at 4 o'clock p.m.  Mr Thomas 

 10:37:36  3   Lubanga Dyilo is in a well-protected facility, which is here. 

 10:37:40  4   So what is the obstacle?  You say you don't like it.  Why 

 10:37:44  5   don't you? 

 10:37:45  6   MR DUBUISSON (interpretation):   It's a question of 

 10:37:46  7   resources -- internal resources, and it's also a problem of 

 10:37:52  8   making sure that we are available for the Dutch authorities. 

 10:37:56  9   If we provide assistance for 6 o'clock to 7.45 p.m., then he 

 10:38:04 10   will -- the Defence also needs time to go to the detention 

 10:38:08 11   facility.  So it means that Mr Lubanga needs to return to the 

 10:38:13 12   detention facility in order to have his evening meal. 

 10:38:18 13   PRESIDING JUDGE JORDA (interpretation):   All right; I'm sure 

 10:38:20 14   arrangements can be made. 

 10:38:23 15   ME FLAMME (interpretation):   Mr President, if I am given the 

 10:38:27 16   opportunity to see my client here after the hearing for 

 10:38:31 17   45 minutes, say, I think in 45 minutes a lot can be said. 

 10:38:36 18   PRESIDING JUDGE JORDA (interpretation):   It seems to me -- I 

 10:38:38 19   wanted to say this -- I wanted to ask you to save this for the 

 10:38:42 20   final submissions.  Mr Dubuisson, you should come to an 

 10:38:49 21   agreement. 

 10:38:51 22   ME FLAMME (interpretation):   It would be -- this would be 

 10:38:53 23   useful for the detention facility which will not have to see 

 10:38:57 24   me there in the evenings. 

 10:39:00 25   PRESIDING JUDGE JORDA (interpretation):  That's all right. 
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 10:39:01  1   It's been noted.  That's all for the detention facility 

 10:39:05  2   issues? 

 10:39:07  3   MR DUBUISSON (interpretation):   Now, the visa -- it is not 

 10:39:10  4   just limited to the visa.  This is a matter which I shall 

 10:39:12  5   treat on a general basis.  We will talk about the field 

 10:39:18  6   office, and I have heard repeatedly that this office is small. 

 10:39:23  7   It must be known, it should be known, that the field office is 

 10:39:26  8   in Bunia; it is the same for everyone.  It is the same for the 

 10:39:34  9   Office of the Prosecutor, it is the same for the victims, and 

 10:39:37 10   it is the same for the Defence and for the Registry as well. 

 10:39:39 11   So, to criticise it and imply that the Defence has less 

 10:39:42 12   opportunities than other parties, I don't agree with that. 

 10:39:46 13   Now, regarding the presence of members of the Office of the 

 10:39:53 14   Prosecutor, when the Defence explicitly asked us for the 

 10:39:55 15   ability or the possibility of using this office, we took our 

 10:39:59 16   measures.  We contacted the Prosecutor, we -- staff of the OTP 

 10:40:04 17   who were present at the field office did not go to the office 

 10:40:07 18   and did not even stay in the environs of the office, so 

 10:40:14 19   that -- in order to avoid hearing that people of the Office of 

 10:40:16 20   the Prosecutor could monitor people who might be coming to 

 10:40:18 21   visit with the Defence.  This measure was also taken for the 

 10:40:22 22   last two days here, which were normally days that were given 

 10:40:28 23   to the Defence to scan documents if it wished to do so. 

 10:40:32 24   So we would like this to be very clear. 

 10:40:37 25   Now, regarding the matter of the visa, it is through a 
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 10:40:42  1   decision of 5 October that we were made aware that there will 

 10:40:47  2   be a hearing on 9 November.  The visa was requested on 

 10:40:50  3   9 October.  When it was requested on 9 October, we know that 

 10:40:55  4   the Dutch do not grant visas immediately. 

 10:41:04  5   PRESIDING JUDGE JORDA (interpretation):   No, did I understand 

 10:41:05  6   something like the time limit is 15 days? 

 10:41:09  7   MR DUBUISSON (interpretation):   I don't know. 

 10:41:09  8   PRESIDING JUDGE JORDA (interpretation):  Mr Flamme, can you 

 10:41:15  9   say something about this? 

 10:41:15 10   ME FLAMME (interpretation):  No, Mr President, I was with 

 10:41:18 11   Mr Balembo on 20 -- on the plane from Kinshasa to Bunia. 

 10:41:26 12   Mr Balembo filed his application in the Dutch embassy when he 

 10:41:30 13   arrived in Kinshasa.  It was well before that.  If I remember 

 10:41:32 14   correctly I arrived at Kinshasa on the 18th, and Mr Balembo 

 10:41:36 15   had been there for some time. 

 10:41:39 16   PRESIDING JUDGE JORDA (interpretation):   Now, please 

 10:41:40 17   continue. 

 10:41:40 18   [10.41 a.m.] 

 10:41:40 19   MR DUBUISSON (interpretation):   The Registry was informed 

 10:41:45 20   that the Dutch did not wish to issue the visa without getting 

 10:41:51 21   assurances that Mr Balembo had insurance -- medical insurance. 

 10:41:59 22   This was also made known to us by Ms Melinda Taylor on 

 10:42:05 23   Thursday, the 26th.  After the hearing we contacted the Dutch 

 10:42:09 24   authorities directly asking them expressly to expedite the 

 10:42:13 25   matter, and we got a response that very evening which told us 
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 10:42:20  1   to make Mr Flamme know that the visa would be available on 

 10:42:25  2   Friday, the 27th.  So we tried to expedite the matter as much 

 10:42:31  3   as possible in this regard.  Mr Balembo, since he was in 

 10:42:38  4   Bunia, was not able to collect his passport which was -- had 

 10:42:42  5   remained in Kinshasa.  So he could have changed his flight to 

 10:42:47  6   take -- go to Kinshasa and collect his passport.  He 

 10:42:51  7   preferred -- or he wished that the passport be sent to him in 

 10:42:54  8   Bunia, which obviously took more time than he expected. This 

 10:43:01  9   is, of course, Congo we are talking about.  So that's it for 

 10:43:05 10   the visa. 

 10:43:05 11   [10.43 a.m.] 

 10:43:07 12   Now we are told that it's very difficult and the lawyer is not 

 10:43:11 13   being granted priority and that the people in MONUC 

 10:43:18 14   use -- give priority to their own staff, as Mr Flamme says.  I 

 10:43:21 15   must contest that.  We specifically asked MONUC to give 

 10:43:27 16   priority on this particular request, and this request was 

 10:43:33 17   granted immediately and it is actually Mr Balembo who, by 

 10:43:39 18   correspondence, asked us on 31 October -- he had already 

 10:43:45 19   contacted the field office manager in Bunia -- to change his 

 10:43:50 20   trip to 3 November.  So it is not our fault; it is not MONUC's 

 10:43:56 21   fault.  We receive applications and, based on that, we make 

 10:44:00 22   changes, which is why his trip is scheduled for 3 November. 

 10:44:03 23   Now, regarding the story of the scan, if Mr Flamme has 

 10:44:10 24   problems in contacting Mr Balembo, we had no difficulties at 

 10:44:16 25   all in contacting anyone in Bunia.  And so we know that on 
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 10:44:22  1   1 November, at 10 o'clock in the morning, Mr Balembo met the 

 10:44:26  2   field office manager once more, and he was informed that he 

 10:44:32  3   could go to the field office to scan the said documents.  So 

 10:44:37  4   we were able to establish contact. 

 10:44:40  5   Now, regarding the fact that the hard disk or the hard drive 

 10:44:45  6   contains information that remains in the hard drive, we must 

 10:44:50  7   understand that this is a somewhat peculiar matter.  It is 

 10:44:59  8   true that a computer specialist could be able to find on a 

 10:45:03  9   hard disk, even if it had been wiped clean, documents.  He 

 10:45:06 10   could retrieve documents that had been on a hard disk 

 10:45:10 11   previously.  We will grant Mr Flamme that. 

 10:45:14 12   At the request of Mr Flamme, we asked whether we could take -- 

 10:45:22 13   he asked whether he could take the hard disk, but we were 

 10:45:25 14   against that, because the hard disk had been used by the 

 10:45:28 15   Registry and OTP, so the problem that Mr Flamme was mentioning 

 10:45:32 16   could have been the same for the Prosecutor or for victims who 

 10:45:36 17   had used the hard disk. 

 10:45:39 18   So once the document scan had been carried out, we would have 

 10:45:44 19   destroyed the hard disk ourselves in order to be able to meet 

 10:45:49 20   Mr Flamme's demands.  What we know, that this proposal that 

 10:45:54 21   was made on 1 November for the scan, at 10 o'clock in the 

 10:46:00 22   morning, Mr Balembo said that he didn't have the documents as 

 10:46:05 23   yet.  That is the information we have.  That is factual 

 10:46:08 24   information. 

 10:46:11 25   So, one last point -- a third point, I beg your pardon.  The 
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 10:46:17  1   third point is the request that the Court should help the 

 10:46:22  2   Defence on Monday for a new scan in order to prepare the 

 10:46:26  3   electronic list of documents.  It must be known that, for the 

 10:46:34  4   time being, we're working almost exclusively for the Defence. 

 10:46:42  5   So it must not be said that the Defence is experiencing 

 10:46:46  6   delays.  We are working exclusively for the Defence in this 

 10:46:49  7   regard.  Defence also has staff.  I have no problem with 

 10:46:55  8   providing people on Monday, but it is up to the Defence also 

 10:47:00  9   to be able to find a way to work. 

 10:47:00 10   [10.47 a.m.] 

 10:47:04 11   At no point in time should the Registry staff be asked to work 

 10:47:07 12   on these documents.  That is an administrative issue.  I do 

 10:47:12 13   not want people of the Office of the Prosecutor to 

 10:47:15 14   subsequently tell us that we had access to secret information 

 10:47:19 15   from one of the parties.  So, on this matter, we intend to 

 10:47:25 16   maintain our neutrality. 

 10:47:28 17   Finally, regarding decisions in English for Mr Thomas Lubanga, 

 10:47:37 18   we are trying to expedite the matter as much as possible.  It 

 10:47:41 19   so happens that we have a number of documents registered each 

 10:47:46 20   day -- you have worked in the ad hoc courts, and you know 

 10:47:52 21   this, which -- the number of documents would be higher in the 

 10:47:58 22   ICTY with six cases, for instance, so we have difficulties in 

 10:48:01 23   translating documents and decisions on a daily basis. 

 10:48:04 24   I think this is not only a problem raised by the parties, but 

 10:48:10 25   also by people who are keeping abreast of the cases.  Our 
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 10:48:16  1   objective -- our prime objective is to respect the rights of 

 10:48:21  2   the Defence.  We have already provided Mr Lubanga in the 

 10:48:25  3   prison with one person who is able to help him.  As I said 

 10:48:29  4   before, we have three people here who are mainly dedicated to 

 10:48:37  5   Defence work; we cannot do more.  So that's it for that point. 

 10:48:44  6   Thank you. 

 10:48:44  7   [10.48 a.m.] 

 10:48:48  8   PRESIDING JUDGE JORDA (interpretation):   Was there not some 

 10:48:50  9   matter about training for Mr Lubanga? 

 10:48:53 10   MR DUBUISSON (interpretation):   I must tell you that 

 10:48:56 11   Mr Lubanga has received more computer training than I have, 

 10:49:00 12   but, if necessary, I will be -- allow further training to be 

 10:49:05 13   provided. 

 10:49:06 14   PRESIDING JUDGE JORDA (interpretation):   Thank you for your 

 10:49:07 15   remarks.  Now we turn to the victims' bench. 

 10:49:17 16   MS MASSIDDA (interpretation):   We have no observations 

 10:49:18 17   regarding the hearing today.  We have one remark regarding the 

 10:49:23 18   schedule as proposed by the Chamber.  During the last hearing 

 10:49:32 19   the legal representative of the victims had asked for one hour 

 10:49:36 20   per team in order to submit their observations.  So I would 

 10:49:40 21   like to repeat this request on the part of the legal 

 10:49:45 22   representatives of the victims. 

 10:49:46 23   I also have a remark to make in regard to the Defence 

 10:49:53 24   submission regarding the document that the Chamber expects the 

 10:50:01 25   parties to be -- to file until 4 December 2006.  Well, 
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 10:50:11  1   Mr President, I think that it is clear enough what sort of 

 10:50:15  2   documents should be filed by the participants at the 

 10:50:18  3   confirmation hearing. 

 10:50:18  4   [10.50 a.m.] 

 10:50:21  5   I shall read this out in English first:  "Any matters they 

 10:50:31  6   raised at the confirmation hearing."  So it seems perfectly 

 10:50:38  7   clear to me that the content of the document which may be 

 10:50:43  8   filed if the parties so wished, is limited to any 

 10:50:51  9   matters -- to all matters that were raised during the 

 10:50:54 10   confirmation hearing.  I shall return to this point in 

 10:51:00 11   reference to the -- of the Pre-Trial Chamber decision of 

 10:51:06 12   22 September 2006, which was referred to by the Defence 

 10:51:10 13   colleague. 

 10:51:11 14   It is also included in the decision that legal representatives 

 10:51:15 15   of the victims during public sessions of the confirmation 

 10:51:19 16   hearing request for -- request leave to address the Chamber 

 10:51:25 17   which will rule on a case-by-case basis.  So it is in this 

 10:51:31 18   context that there will be the possibility for legal 

 10:51:34 19   representatives of the victims to file a document on any 

 10:51:39 20   matter that the legal representatives of the victims might 

 10:51:45 21   raise during the confirmation hearing. 

 10:51:45 22   [10.51 a.m.] 

 10:51:49 23   I think that this remark is enough for the Chamber to allow 

 10:51:53 24   the representatives of the victims to file written submissions 

 10:51:58 25   within a time limit that the Chamber will determine. 
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 10:52:01  1   Last observation:  I note that in the Chamber's schedule, or 

 10:52:08  2   the schedule proposed by the Chamber, that the word used is 

 10:52:13  3   not "submission", but "document", and this is a legal term and 

 10:52:20  4   in legal circles there is a difference. 

 10:52:25  5   PRESIDING JUDGE JORDA (interpretation):   Mr Vaatainen, do you 

 10:52:27  6   want to say something? 

 10:52:29  7   MR VAATAINEN:   Yes, Mr President, your Honours, thank you for 

 10:52:32  8   the floor.  We have only one observation to make on the item I 

 10:52:38  9   on the  agenda.  The Victims and Witnesses Unit, we are of the 

 10:52:46 10   opinion that it is necessary that all the witnesses or victims 

 10:52:51 11   that are referred to, and who do not appear in person at the 

 10:52:54 12   confirmation charges hearing, should be assigned a pseudonym. 

 10:52:58 13   That will be used in the public part of the hearings. 

 10:53:00 14   In our view, this approach would be justified, and a cautious 

 10:53:04 15   one, as we believe that the Court should -- the Court should 

 10:53:09 16   expose victims and witnesses to the public before the trial 

 10:53:13 17   only when it is absolutely necessary. 

 10:53:15 18   The Office of the Prosecutor indicated that they will revisit 

 10:53:19 19   the list of witnesses and indicate which of the witnesses 

 10:53:25 20   could be mentioned in the public part of the hearing.  In that 

 10:53:29 21   regard, we, the Victims and Witnesses Unit, would be ready to 

 10:53:33 22   be consulted by the Office of the Prosecutor and provide 

 10:53:36 23   advice to that effect.  Thank you very much. 

 10:53:46 24   PRESIDING JUDGE JORDA (interpretation):   I beg your pardon, I 

 10:53:47 25   think we have come to the first -- the end of the first point 
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 10:53:51  1   on the agenda -- that is, the organisation of the confirmation 

 10:53:57  2   hearing.  We shall respond by rendering a decision.  We have 

 10:54:02  3   heard all your observations.  We see that it is five minutes 

 10:54:04  4   to 11 o'clock. 

 10:54:07  5   We had to deal with a confidential request, or application by 

 10:54:12  6   the Defence on 2 November and then an application regarding 

 10:54:15  7   videos, especially those that were transmitted to the parties 

 10:54:19  8   in Swahili.  I don't know whether the interpreters think that 

 10:54:25  9   I'm giving them -- not giving them much of a choice, but I'm 

 10:54:29 10   asking them to make an effort.  We just want to find out about 

 10:54:33 11   what the Defence may wish to say in regard to these matters. 

 10:54:37 12   I am recalling for your benefit that this is a language 

 10:54:40 13   problem.  Some of the videos are in Swahili.  Do you have any 

 10:54:44 14   remarks, Mr Flamme? 

 10:54:45 15   ME FLAMME (interpretation):   Simply, Mr President, I would 

 10:54:48 16   like to say that we have someone in our team who speaks 

 10:54:51 17   Swahili, but the person told us there are several kinds of 

 10:54:57 18   Swahili.  Swahili on the video is difficult to understand.  So 

 10:55:01 19   the Prosecutor is -- has delayed in regard to these 

 10:55:06 20   transcripts.  So, in my view, these videos cannot be used as 

 10:55:11 21   evidence:  it is as simple as that. 

 10:55:14 22   PRESIDING JUDGE JORDA (interpretation):   Thank you. 

 10:55:15 23   Mr Prosecutor, this is a serious problem, isn't it, not only 

 10:55:18 24   for Mr Flamme.  Do you have Swahili specialists in your teams? 

 10:55:25 25   MR WITHOPF:   Actually, the Prosecution's trial team is not in 
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 10:55:29  1   such a favourite position compared to the Defence team, but we 

 10:55:34  2   obviously -- we have language staff within the Office of the 

 10:55:41  3   Prosecutor we can rely upon. 

 10:55:42  4   The issue about the Defence request has not been put on 

 10:55:48  5   today's agenda and we haven't been made aware that this will 

 10:55:51  6   be discussed today.  We are preparing for a written response 

 10:55:58  7   in respect to the video materials.  If your Honour, however, 

 10:56:02  8   so wished, and give us an hour, we would certainly be in a 

 10:56:06  9   position to make our submissions orally. 

 10:56:14 10   PRESIDING JUDGE JORDA (interpretation):   Right.  There was 

 10:56:17 11   also an application from the Defence, but perhaps you are 

 10:56:21 12   going to give us the same answer.  This is the application of 

 10:56:24 13   2 November -- that is yesterday -- for protective measures for 

 10:56:30 14   a witness.  I am not going to say anything about this.  Does 

 10:56:33 15   the Defence intend to use this testimony?  Perhaps you are not 

 10:56:36 16   aware of that.  Mr Jean Flamme, perhaps you might tell me what 

 10:56:41 17   your application is all about, and perhaps we might have a 

 10:56:46 18   response from the Office of the Prosecutor. 

 10:56:48 19   ME FLAMME (interpretation):   I can say very little about this 

 10:56:50 20   in open session, Mr President. 

 10:56:54 21   PRESIDING JUDGE JORDA (interpretation):   All right.  Are you 

 10:56:55 22   aware of this application, Mr Withopf?  Just aware of it? 

 10:57:00 23   MR WITHOPF:   We are aware of this application and, again, if 

 10:57:03 24   you wish us to make oral observations today, we could do so in 

 10:57:08 25   about an hour's time.  Otherwise, we would prefer to make 
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 10:57:11  1   written observations.  We could make the written observations 

 10:57:15  2   certainly by midday on Monday. 

 10:57:20  3   PRESIDING JUDGE JORDA (interpretation):   All right.  I don't 

 10:57:22  4   think there's any point in having a hearing.  You have 

 10:57:26  5   explained everything in your application.  Just -- we are not 

 10:57:32  6   going to have a hearing, since the Prosecutor wishes to 

 10:57:38  7   respond to you in writing.  I will now consult with my 

 10:57:41  8   colleagues. 

 10:57:56  9   JUDGE STEINER:   Thank you, Mr President, it is just to know 

 10:57:59 10   if the Prosecution is in a position to clarify that point in 

 10:58:02 11   relation to the other witnesses -- the use of pseudonyms for 

 10:58:06 12   the other witnesses mentioned in the list of evidence. 

 10:58:12 13   MR WITHOPF:   Thank you, Judge Steiner, for the opportunity. 

 10:58:17 14   We had an opportunity to briefly discuss this matter and we 

 10:58:22 15   concur with the views of the Victims and Witnesses Unit that 

 10:58:25 16   all witnesses should be assigned pseudonyms in public 

 10:58:28 17   sessions. 

 10:58:38 18   PRESIDING JUDGE JORDA (interpretation):   Please go ahead, 

 10:58:40 19   Mr Flamme. 

 10:58:40 20   ME FLAMME (interpretation):   Two further points, 

 10:58:44 21   Mr President.  I'm not going to say much about this because 

 10:58:47 22   this is a confidential request.  We have a pending application 

 10:58:50 23   in regard to a witness.  I suppose you will render your 

 10:58:54 24   decision soon on the subject.  I have a second point which I 

 10:58:59 25   mentioned when the hearing began.  This should be handled in 
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 10:59:06  1   closed session, but I don't think that it needs to be 

 10:59:08  2   addressed today, however. 

 10:59:12  3   PRESIDING JUDGE JORDA (interpretation):   Mr Prosecutor, can 

 10:59:14  4   your witness's name be mentioned publicly? 

 10:59:19  5   MR WITHOPF:   At this juncture, Mr President, despite the fact 

 10:59:26  6   that the witness will testify in public, we would prefer to 

 10:59:29  7   not yet mention the witness's name at this stage.  We have 

 10:59:34  8   discussed this matter with the witness.  The witness is 

 10:59:37  9   feeling very confident to testify in public, as foreseen, on 

 10:59:42 10   15 and 16 November, but the witness would also prefer to not 

 10:59:48 11   yet reveal his identity or her identity to the public. 

 10:59:59 12   PRESIDING JUDGE JORDA (interpretation):   Mr Flamme? 

 11:00:01 13   ME FLAMME (interpretation):   A further word, if you will, 

 11:00:05 14   Mr President, regarding the application that we filed. 

 11:00:09 15   Mr Roberts has just indicated to me that in regard to this 

 11:00:12 16   application regarding the witness, we ask to be able to allow 

 11:00:19 17   to respond to the Prosecutor's remarks.  You know what this is 

 11:00:22 18   all about, I'm sure, your Honour, so we ask to be allowed to 

 11:00:28 19   respond to the Prosecutor's reply, but we are waiting for your 

 11:00:32 20   decision to authorise us to do so or not. 

 11:00:37 21   PRESIDING JUDGE JORDA (interpretation):   All right.  We shall 

 11:00:39 22   decide on all that.  I think we will be ready by Thursday, 

 11:00:46 23   9 November at 9.30.  Our hearing concludes.  First, I thank 

 11:00:52 24   you all for contributing very actively, and, once more, we 

 11:00:57 25   shall try to address all matters that are pending, and we 

 

 

                                         44 

ICC-01/04-01/06-T-29-EN [03Nov2006 ET WT] 44/45 SZ PT



 

 

 

 

 11:01:04  1   shall determine whether we should have a confidential hearing 

 11:01:07  2   before the confirmation hearing itself, then we will do so, of 

 11:01:13  3   course.  This closes the hearing.  We would like to thank the 

 11:01:16  4   stenographers and the interpreters.  We have just exceeded our 

 11:01:20  5   time by one minute, so you see we are making progress.  Thank 

 11:01:23  6   you. 

 11:01:38  7   [At 11.01 a.m. the Court adjourned accordingly] 
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