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[2:03 p.m.]

THE USHER: All rise. The International Criminal Court is
now in session.

JUDGE STEINER: Good afternoon. Could, please, the usher
call the case?

COURT OFFICER: Your Honour, in the situation in the
Democratic Republic of Congo: case, the Prosecutor versus
Thomas Lubanga Dyilo, No. ICC-01/04-01/06.

JUDGE STEINER: Thank you very much. Let me first welcome
Mr Thomas Lubanga Dyilo, who is present at this hearing.
Let me also welcome the Prosecution, the Defence, the
representatives of the Registry. And I would like first
the Prosecution, then the Defence, then the Registry to
introduce themselves and their teams.

MR WITHOPF: Good afternoon, your Honour. Good afternoon to
the learned colleagues from the Defence, and good
afternoon also to the colleagues from the Registry and,
as usual, I extend my greetings to everybody in and
around the courtroom.

For the Prosecution today appear next to me Ms Julieta
Solano, she's an associate trial lawyer; behind her,

Mr Michael Lees, he's the Head of the OTP's Knowledge
Base Unit; behind me, Ms Ramu Bittaye, she's our Case
Manager; and I, Ekkehard Withopf, the senior trial
attorney.
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Defence we have myself. As you know, my name is Counsel
Jean Flamme. I'm the counsel of Mr Thomas Lubanga. And
I'm assisted by Madame Melinda Taylor from the Office of
the Public Counsel for the Defence. She will assist me

on certain general points, which are very important with

regards to the future.

MR DUBUISSON (interpretation): Your Honour, appearing for

the Registry today we have on my side Anne Aurore
Bertrand, who is Associate Legal Officer. We also have
Bibiana Becerra Suarez, who is an Associate Legal

Officer, Detention Section. And we have Sam Shoamanesh,
who is an Associate Legal Officer in the Defence Support
Section, and Uros Mijuskovic, who is a Senior Court
Records Assistant in the Court Management Section, and
myself, Marc Dubuisson, Director of the Division of Court

Services.

JUDGE STEINER: Thank you very much. First of all, I would

remind all participants to this Status Conference that

this hearing is held pursuant to paragraph 8 of the
timetable set in the decision on the postponement of the
confirmation hearing issued on 24 May 2006 and
rescheduled in the decision on the temporary substitution
of the Single Judge on 11 August 2006.

The agenda of the hearing was advanced to the
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participants in the decision on the agenda of the

hearings of 23 and 24 August 2006 issued on 22 August

2006.

I'm aware that there are a number of pending

Prosecution's applications pursuant to Rule 81(2) and (4)

and, due to the ex parte nature of these applications and

the personal circumstances of the witnesses, they will

not be the subject of this hearing.

In yesterday's hearing held ex parte and in camera with
the Prosecution, the Prosecution confirmed that between
today and Monday the Prosecution will file all its
Rule 81 motions concerning evidence included in the
Prosecution charging document and list of evidence, thus
complying with the 28 August 2006 deadline.

The Single Judge intends to deal with these new motions
on an ex parte basis hearing with the Prosecution and
Victims and Witnesses Unit to be held in closed session
on Wednesday, 30 August 2006 at 2 p.m. Is that
acceptable for the Prosecution and the Registry?

Besides, the Single Judge intends to hold a hearing in
closed session on Tuesday, 29 August at 2 o'clock in the
presence of the Prosecution, the Defence, and the Victims
and Witnesses Unit on the following general measures
concerning general recommendations on protection of
Prosecution and Defence witnesses for the purpose of the
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confirmation hearing, and here are the topics the Single
Judge will advance on the topics to be discussed on this
hearing in closed session on Tuesday at 2 o'clock.

First, requiring the Prosecution, the Defence and the
Registry to provide to the Pre-Trial Chamber the names of
all persons working in the teams relating to this case

who have access to non-public information and/or
materials concerning those witnesses on which the
Prosecution or the Defence intend to rely at the
confirmation hearing;

(2) requiring the Prosecution and the Defence to ensure
that any member leaving the Prosecution or Defence teams
returns to such teams all non-public information and/or
materials concerning those witnesses on which the
Prosecution and the Defence intend to rely at the
confirmation hearing;

Third point: requiring the Prosecution and the Defence

to maintain a log indicating the name, address and
position of each person or entity which receives
non-public information and/or materials concerning those
witnesses on which the Prosecution and the Defence intend
to rely at the confirmation hearing, as well as the time

of disclosure of such information or material;

(4) requiring the Prosecution and the Defence to ensure
that the person to whom non-public information and/or
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materials concerning those witnesses on which the
Prosecution and the Defence intend to rely at the
confirmation hearing is revealed does not disclose such
information or materials;

(5) requiring the Prosecution and the Defence to consult
with and/or to be trained by the Victims and Witnesses
Unit on all matters relating to victims and witnesses
protection, in particular, in relation to good practices
guidelines for investigators to minimise exposure to risk
and measures to ensure confidentiality, secure
documentation and secure communication;

(6) requiring that all contact by the Prosecution and the
Defence with witnesses included in the victims and
witnesses protection programme be arranged through the
Victims and Witnesses Unit;

(7) requiring the necessary authorisation of the
Pre-Trial Chamber for the Prosecution and the Defence to
contact witnesses on which the other party intends to
rely at the confirmation hearing;

(8) ordering to actively monitor all non-privileged
communications by Mr Thomas Lubanga Dyilo until a
decision on the confirmation or non-confirmation of the
charges is taken;

(9) requesting the Democratic Republic of the Congo to
cooperate with the Victims and Witnesses Unit in
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establishing a local capability to protect witnesses and,
in protecting witnesses, working with DRC government
structures or accepted into its national witnesses
protection programme;
And, finally, requesting other States Parties as well as
States non-Parties and intergovernmental organisations
which have signed ad hoc cooperation agreements or
arrangements with the court to cooperate with the court
in protecting witnesses working within their structures
or accepted within their national witnesses protection
programs by, for instance, deploying them outside areas
of potential risk.
So these are the topics that will be subject to the
hearing to be held on Tuesday, 29 August. Is that
acceptable to the parties?
The Single Judge intends to issue a decision establishing
a general framework on measures concerning protection of
witnesses on which the Prosecution and Defence intends to
rely at the confirmation hearing as soon as practicable
after this hearing to be held on Tuesday.
Immediately afterwards the Single Judge will also rule on
all Prosecution Rule 81 motions so that before the next
Status Conference the Defence will be able to receive all
witnesses' statements with the redactions authorised by
the Single Judge and, in addition, the Single Judge
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14:15:47 8 views of the parties on the postponement of the next
14:15:50 9 Status Conference from 4 September to 5 September at
14:15:57 10 11 o'clock. The Prosecution, please.

14:16:01 11 MR WITHOPEF: Your Honour, thank you very much for providing
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14:16:18 16 JUDGE STEINER: The Defence, please.
14:16:20 17 ME FLAMME: No objection, your Honour.

14:16:28 18 JUDGE STEINER: So, by agreement of the parties, the next

14:16:31 19 Status Conference is rescheduled to 5 September at
14:16:37 20 11 o'clock in this room.

14:16:42 21 In the view of the Single Judge it will be then, at the
14:16:46 22 Status Conference of 5 September, after the Prosecution
14:16:5023  has filed its charging document and list of evidence and
14:16:58 24 the Defence has obtained access to all incriminating
14:17:02 25 evidence on which the Prosecution intends to rely at the
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confirmation hearing, that it will become clearer whether
the Defence will be in a position to meet the

12 September deadline. For now I stop here, because I'm
sure that we will come back to this issue on item 5 of

the agenda.

As set out in the decision of 22 August 2006, the agenda
for today will be as follows: we will first focus on the
process of disclosure and inspection, on the one hand,
and on the process of communication of evidence on which
the parties intend to rely at the confirmation hearing,
and updating from the last Status Conference. However,
as I realise that on the last Status Conference held on

14 July a number of logistical issues concerning, for the
most part, Mr Lubanga and the Defence team, were
discussed, then as a preliminary matter I would like

that, before entering the discussion on the disclosure
process, we have an update from the Defence and the
Registry on these logistical issues.

Subsequently, I would like to deal with the rest of the
agenda items in the order set out in the decision of

22 August: that is to say, item 2, final submissions of

the parties on the Prosecution practice to disclose to

the Defence redacted versions of documents without having
previously secured the authorisation of the court;

item 3, the draft protocol on presentation of

evidence;
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item 4, the Defence request of 22 August 2006;

item 5, the Prosecution's first request of 18 August

2006; and, finally, other matters.

Unless the parties have any objection, the first three

items of today's agenda will be dealt with in open

session. Subsequently, we will make a break and we will

resume in closed session in relation to items 4 and 5 of

the agenda, insofar as they are relating to the ongoing

situation in the Democratic Republic of the Congo and

protection of witnesses.

Finally, if any matter is raised by the parties under

item 6, they will be dealt with in open or in closed

session, depending on their nature. Is this way of

proceeding agreeable to the parties? Then let's start

with the preliminary question matters, and I would like

to invite, first, Me Flamme for the Defence, and then the

Registry to provide the Single Judge with an update on

the implementation of the logistical measures, among

others, Me Flamme's concerns in relation to the training

in the Ringtail software; Defence resources, in

particular, the appointment of an investigator and

several interns; the travel to DRC to prepare the case,

leaving in this point for later the issues related to

item 4 of the agenda.

So I would like to invite Me Flamme and then the Registry
Page 10
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to update the Chamber on these issues.

ME FLAMME (interpretation): Thank you, your Honour. Where it

concerns the first issue, that is to say, the training in

the Ringtail software, I am afraid to have to say that

this training hasn't been able to continue for the

moment, for the simple reason that we have logically been
informed by the trainers that while there isn't an
agreement or a decision on the draft protocol which
doesn't constitute the elements of Ringtail, what should

be in the Ringtail system, then we can't, firstly, load

the material disclosed by the Prosecutor and, secondly,

in this framework it's not very productive to continue
training in that regard. So, for the moment, this

training is suspended and it is awaiting the final

protocol, if I can call it that.

Where it concerns what I would call the human resources
aspect for the Defence team, the situation is as follows:

we have called upon the services of the Registry to be

able to have interns. For the moment we are working with
one intern, who has been working for over a month with
the Defence team, but we have another intern who will
start on 4 September, and we have another person working
on a voluntary basis who will come this week, through the
intermediary of the Registry, and who will help us as a

judicial assistant -- as an additional assistant on
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voluntary basis. However, I have to point out that,

given the developments of the last week, about which we
will have the opportunity to discuss later, I have
re-expressed to the Registrar -- and this in the form of

an application, but I've expressed my apprehension with
regard to our human resources.

I have made an official request to the Registrar to

enlarge the -- substantially enlarge the Defence team.
This request is currently pending with the Registrar.
Where it concerns the issue of our investigations, I am
afraid to have to say that, firstly, on three occasions

-- three different occasions, that is to say, during --

in the month of June, we already made a request to the
Defence section to be able to -- for Madame Pandanzyla
and myself to be able to go to the DRC and we have
reiterated and made a proposal for a new trip in June
and, finally, we have determined a third period, because
we received a negative opinion concerning the first two
periods, for very concrete reasons which I can mention to
you if you would like me to do so.

And finally we have determined a travel period of

20 August to 30 August, if my memory serves me well, but
following the events which have occurred during the
judicial recess and immediately thereafter, we were

confronted with today's hearing, which I first envisaged

Page 12
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on the 17th before this travel period which was delayed
to today, plus a certain number of -- a considerable

workload, which is very heavy. We have been faced with
the conclusions and the requests necessitated by the
interventions of two different groups of witnesses, for

which we are -- which we are still dealing with. That's
something we will speak about in a moment. And all this
has meant that I haven't been able to go.

There was absolutely no question that I could leave my
post here, because there were always -- I was needed here
and, happily, I was able to work with Madame Melinda
Taylor, who is providing her assistance almost
100 per cent of her time to the Defence team and to carry
out what remained to be done here.

So that, in a nutshell, is the situation where it

concerns the mission which we wanted to undertake. In
this mission we have not been able to undertake anything.
There was no trip as we had requested, and for very
concrete reasons which I can perhaps mention to you in a
moment when we go into closed session.

Where it concerns the problem of our investigator, which
we have been -- a matter which we have been raising since
the start of my appointment -- well, you know the
situation. There is not a list of investigators. There

is no list of investigators. I had proposed myself a
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person. That's something that you know, and this person,
happily, is someone who we were able to meet and, for the
moment, she is coming -- or I hope she is coming to
undertake a certain amount of work -- investigative work,
but I have to say that I had to make major concessions in
order to achieve that, because I was asked to pay this
person on the co-counsel budget -- future co-counsel
budget which is envisaged in principle for the trial

phase.

It is with great reticence that I did so, because, first

of all, I was not in agreement with this means. Finally
pressed forward by the emergency, I said that I would be
in agreement with it, but I said very clearly in the

letter that I sent to the Registry, I asked that

sufficient funds be made available to the Defence in the
Lubanga case in the pre-trial stage, such to be able to

pay with our own funds or funds related specifically to
this phase -- to be able to pay for investigations with
funds specifically related to this phase of the case.

That's the situation. Thank you.

JUDGE STEINER: Thank you very much. Just one further

question, Me Flamme. In relation to the issues

concerning the access by Mr Lubanga to a computer in the
Detention Centre, I would like to be informed on the
stage of this issue.
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what I can say is that I'm going to discuss this with

Mr Lubanga himself, because when I saw that we had very
little time, I didn't manage to go into this aspect, but

what I think I can say at first sight is that this

liaison is functioning relatively well. Obviously,

Mr Lubanga is faced with the problem which we're
confronted with as well when we consult the evidence of
the Prosecutor -- I think that's a matter we're going to
speak about, which is a very specific problem, which is
probably linked to the absence of Ringtail, because we
are faced with the e-court project, which is something
that we welcome, that's clear, but this e-court isn't
working yet. The system has not yet been -- isn't yet
functioning, so quite concretely we are faced with --
we're faced with a whole mass of different evidence which
is not organised.

Just to give you an example, we find certain disclosures
which have been made. There is an icon and we come to
one particular page of a document, which is dozens of
pages, and this is a bit like working in the fog, if you

like. There's no structure to this communication, and we
have been really counting very heavily on the e-court and
Ringtail to be able to have such a structure to be able

to -- for it to start to work, to be able to have a
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general overview with content, but it just doesn't exist
at the moment, so we are working like the blind, if you

like, at the moment.

[2:30 p.m.]
JUDGE STEINER: Thank you very much. I would like to listen

from the Registry its observations on these topics.

14:30:28 7 MR DUBUISSON (interpretation): Thank you, your Honour. The
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picture which has just been painted is rather dark, and

I would like to throw some further light on it. First of

all, point by point, and unlike you I propose to start

with the first question, which is access for Mr Lubanga

to a computer at the Detention Centre. As you know, on
24 May a computer was installed in a cell. Uploading of
documents began around 29 June -- uploading to the
computer. Needless to say, beforehand the computer had
to be configured, and training had to be given.

Today the connection works well, and Mr Lubanga is using
the computer extensively.

The method of operation is the following: the Defence
provides a CD to the technical section, which uploads the
documents to a public area from which Mr Lubanga can have
access to them in a very secure fashion.

On 11 July Mr Lubanga had his first training session and
he began working on the computer the self same day. He
is also benefiting from ongoing training, which is part
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of a programme which has been established for detainees
at the Detention Centre.
The Defence team has also been given Ringtail training --
the first training session began on 2 June -- and I think
that at this stage it's important not to be over
dramatic, and one should not mix protocol issues with
Ringtail issues. Ringtail is working today, except for
certain documents, and we will hear more about this later
when we deal with certain further details.
For certain documents the format has not been completed
and, therefore, access is impeded to certain documents,
so that is what I have to say regarding the computer and
training.
Now, regarding assistance to the Defence, as Me Flamme
underlined, quite rightly, interns have been made
available to the Defence team, and we have also bolstered
the team of the Office of Public Counsel for the Defence
with two interns. A budget has also been allocated to
that office to fund assistants who can work and provide
technical expertise and to facilitate the job of
uploading documents to the system.
As regards travel to the field, here I won't go into too
much detail, because this matter will be dealt with at
another point in time. I think it would be good to state
that the Registry today recognises the lawyers, the
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Defence team, as full fledged members of the court and,
therefore, they benefit from all protective measures and
security measures which are provided for any other member
of the court, be it a Prosecution investigator, a

Prosecutor, or a member of the Registry.

Problems which have been encountered regarding the travel
which has been requested: here, I would remind you of the
discussions which took place in May and June.

Restrictions were imposed; they were imposed and we must
work with them. It is owing to these restrictions

largely that we have not been able to grant or to

facilitate the travel.

Regarding an investigator, there may not be a list of
investigators today, but there are a certain number of
complaints -- a certain number of forms which need to be
filled out regarding the provision of investigators. At

the court an investigator is not recognised as an
investigator as such but, rather, as a resource person.

Such an individual is not paid as an investigator but as

a resource person.

Now, I would like to be absolutely clear on this. This

issue of moneys and payments and sums of money, at the
outset we started off with a basic plan with which we

work. At any point in time we can be flexible in terms

of the utilisation of moneys, and we can make provision
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for extending the size of an investigation team.
However, to make this possible it is important that a
written request be made, as provided for in the texts,
that is to say, the type of request and the

qualifications of the person and the reasons for the
request must be provided in writing.

To date we have not received a request in writing from
the Defence which is specifically on this matter. We are
currently working on the requests, as we have understood
them, and are attempting to respond to them as fully as
possible. Well, I think I have in fact responded to the

three points which were put to me. Thank you.

14:37:1513 [2:37 p.m.]

14:37:15 14 JUDGE STEINER: Thank you very much. Does the Prosecution

14:37:18 15
14:37:22 16

have something to add on this topic? Otherwise, we can

go to the next one.

14:37:2517 MR WITHOPEF: Very briefly, your Honour, and I will be very

14:37:28 18
14:37:34 19
14:37:39 20
14:37:48 21
14:37:54 22
14:37:59 23
14:38:03 24
14:38:06 25

short in making remarks. I appreciate the statement of
the representative of the Registry that one should not

mix up the issue of Ringtail with the e-court protocol.

To our knowledge, the Defence can work in using Ringtail
and can, as such, assess the Prosecution's evidence, as
disclosed on a variety of occasions.

I'm very appreciative for this statement of the
representative of the Registry.
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My learned friend from the Defence has mentioned that he
received a mass of evidence not in an organised and not
in a structured way. Frankly, this is just wrong. It's
structured, and it's very much structured. It's

structured along the lines of the law, detailing what
evidence falls under incriminatory evidence, what
evidence falls under potentially exculpatory information
and evidence, and detailing such information and such
materials which are subject to inspection under Rule 77.
Having said that -- and your Honour does know the lists
of evidence that are provided to my learned colleagues
from the Defence, in that list additional information is
given, and this additional information very much would
enable the Defence, even without the use of Ringtail, to
make meaningful use of the materials that have been
disclosed.

For that reason I very much object to any assertion that
the Prosecution would disclose its evidence in an
unstructured and not useful way.

Otherwise, I understand the issue of the Defence not
being able to properly prepare for the confirmation
hearing will be discussed at a later stage in the context

of today's hearing.

JUDGE STEINER: Thank you very much. So I think we could go

further on the second preliminary topic of this hearing,
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and I would invite the Prosecution to give an overview on
how the process of disclosure has taken place since the
last Status Conference held on 14 July 2006 and how the
Prosecution envisages the process of disclosure until the
next Status Conference. Among others, I would like the
Prosecution to structure its presentation so as to
distinguish between disclosure of statements of witnesses
on whom the Prosecution intends to rely at the
confirmation hearing pursuant to Rule 76; inspection of
other incriminating evidence pursuant to Rule 77 of the
Rules; inspection of materials obtained from or belonging
to Mr Thomas Lubanga Dyilo, or that are otherwise
material for the Defence pursuant to Rule 77; and I would
like the Prosecution, please, to address, in particular,
how much progress has been made on the inspection of
those documents obtained from or belonging to Mr Thomas
Lubanga Dyilo; and, finally, the items on disclosure of
potentially exculpatory materials under Article 67(2).

So the Prosecution, please.

[2:41 p.m.]
MR WITHOPEF: Your Honour, thank you very much. With your

permission, we intend to apply the same procedure as we
have established in the context of recent

Status Conferences. Ms Solano, my colleague, will first
provide your Honour with an update, and the update will
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comprehensively cover all aspects of the status of
disclosure, including the ones you have just detailed.

In doing so my colleague will, in particular, inform

you -- and will inform you in detail -- in respect of the
progress made since the last Status Conference on

14 July. And I wish to already emphasise now that
significant progress has been made -- very significant
from the side of the Defence, obviously having led to the
conclusion that the Prosecution is disclosing a mass of
evidence.

Ms Solano will cover all statistics in relation to all
aspects of disclosure, including the ones you have just
mentioned. That means incriminatory evidence,
information and evidence that may be seen as of a
potentially exculpatory nature, and of course she will
also cover all matters related to Rule 77.

In line with the previous Status Conferences and the
court's order, we will of course also address in detail

as to when such evidence has been filed, in particular

the incriminatory evidence.

We had the last disclosure yesterday late evening.
Iunderstand that your Honour did not yet have a chance
to be notified of that disclosure. For that reason, if

your Honour so wishes, we would have available copies of
the disclosed evidence, and of course also the disclosure
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reports. I could hand them over now.

JUDGE STEINER: Iwould very much appreciate that.

(Documents handed to the court)

[2:43 p.m.]

MR WITHOPEF: Your Honour, we provide four copies -- obviously

one copy for the Registry, and three copies for the
Chamber.

As usual, your Honour, after Ms Solano has completed her
detailed report, I will address a number of issues -- and

I believe they are important issues -- of disclosure

aspects that have arisen in recent times. These aspects
will include inter alia the disclosure of excerpts of

witness statements, and these excerpts, in the view of

the Prosecution, are of a potentially exculpatory nature,
and the Prosecution will, as foreshadowed in the context
of the last Status Conference, provide your Honour with a
very detailed summary of the situation in respect to
Article 54(3)(e), protected documents. Provided that

this procedure is again agreeable to you, your Honour,

I would invite Ms Solano to provide you with the report.

JUDGE STEINER: Ms Solano, please.
[2.45 p.m.]
MS SOLANO: Good afternoon. As announced, I will present the

report on the disclosure activities since the last
Status Conference on 14 July, and will give you the
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current statistics on the number of documents disclosed
since then, as well as the overview of the overall
numbers of the disclosure process.

Since the last report, your Honour, to the Chamber on
14 July the Prosecution has met with the Defence on four
occasions at mutually agreed dates and times. At these
meetings the Prosecution has continued to discharge its
obligation to disclose materials it intends to rely on at
the confirmation hearing and potentially exculpatory
materials, and has permitted the Defence to pre-inspect
materials falling within the scope of Rule 77.

The first of such meetings took place on 21 July. On
this day, pursuant to its Article 61(3)(b) obligations,

the Prosecution disclosed to the Defence 31 documents
comprising 437 pages and provided the Defence with a
printed copy of one handwritten document contained
therein, in addition to the customary electronic copies.
Three out of the 31 documents disclosed on this day as
incriminating evidence contained minor redactions. In
the case of one of these documents the redactions had
been made at the specific request of the provider.

On this day the Prosecution also disclosed five videos
which it intends to rely on at the confirmation hearing.
Pursuant to its Article 67(2) obligations the Prosecution
disclosed four documents comprising 32 pages. It also
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provided the Defence with a printed copy of one of these
documents, which was a handwritten document.

One of the documents disclosed on this day as potentially
exculpatory evidence contained minor redactions.
Additionally, pursuant to its Rule 77 obligations, the
Prosecution provided the Defence with a CD containing six
documents comprising 13 pages.

Your Honour, a total of 41 documents running to

482 pages, plus five videos, were thus disclosed or
provided for inspection on 21 July.

On 28 July the Prosecution disclosed to the Defence three
documents comprising 89 pages which it intends to rely on
at the confirmation hearing. Two of these documents
contained redactions.

The Prosecution also disclosed a further five videos that

it intends to rely on at the confirmation hearing and,

due to technical reasons, on this day it was also

necessary to re-disclose to the Defence five other videos
which had already been disclosed on 21 July.

The Prosecution also disclosed three documents,
comprising 105 pages, as potentially exculpatory evidence
pursuant to its Article 67(2) obligations, all of which
contained redactions.

At the occasion of this disclosure meeting with the
Defence, the Prosecution disclosed the first spreadsheet
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containing excerpts of potentially exculpatory

information contained in witness statements, some of

which included very limited redactions and in which
pseudonyms were used to protect the identity of the
witnesses.

Finally, on 28 July the Prosecution provided the Defence

with a CD containing five documents, comprised of

73 pages, which fall within the scope of Rule 77.

A total of 11 documents, comprised of 267 pages, and five
videos were thus disclosed or provided for pre-inspection
on 28 July.

The next meeting with the Defence, your Honour, took
place on 10 August. On this day the Prosecution
disclosed to the Defence nine documents, comprised of
572 pages, which it intends to rely on at the

confirmation hearing pursuant to its Article 61(3)
obligations. One of these documents, being handwritten,
was disclosed in hard copy. The Prosecution also
disclosed an additional four videos that it intends to

rely on at the confirmation hearing.

Five documents, comprising 109 pages, were disclosed as
potentially exculpatory evidence. The Prosecution
disclosed, at the occasion of this third disclosure

meeting with the Defence, the second spreadsheet
containing excerpts of potentially exculpatory
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information contained in witness statements. Again, in
this spreadsheet pseudonyms were used and very little --
very small redactions were made.

Finally, the Prosecution, on this day, again provided the
Defence with a CD containing three documents, comprised
of nine pages, which fall within the scope of Rule 77.
Your Honour, a total of 17 documents, comprised of

690 pages, and four videos were thus disclosed or
provided for pre-inspection on 10 August.

Finally, yesterday evening, that is, on 23 August, the
Prosecution disclosed to the Defence 32 documents,
comprised of 448 pages, which it intends to rely on at
the confirmation hearing pursuant to Article 61(3)(b).
Fifteen of these documents contained redactions.

The Prosecution also disclosed a further three videos,
which again it intends to rely on at the confirmation
hearing.

One additional video, which had been originally disclosed
on 28 July, and in respect of which there had again been
some technical difficulties, was redisclosed at the
occasion of yesterday's disclosure meeting with the
Defence.

The Prosecution disclosed four documents, comprising
174 pages, as potentially exculpatory evidence pursuant
to its Article 67(2) obligations. One of such documents
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contained redactions.

The Prosecution disclosed yesterday the third spreadsheet
containing excerpts of potentially exculpatory

information contained in witness statements and, again,
this spreadsheet made use of pseudonyms to protect the
identity of the witnesses and contained a very limited
number of redactions.

Finally, your Honour, the Prosecution provided the
Defence with a customary CD containing two documents
running through seven pages which fall within the scope
of Rule 77.

To date, your Honour, the Defence has not requested to
physically inspect any of the documents which have been
provided for pre-inspection pursuant to Rule 77.

A total of 38 documents, comprised of 629 pages, and
three videos were disclosed or provided for
pre-inspection on 23 August.

The holding of a final disclosure meeting prior to the

28 August deadline has been discussed with Me Flamme and
is likely to take place on Monday morning.

I will now go on, your Honour, to give you an overview of
the progress since the last -- since we began the

disclosure process on 31 March this year. The

Prosecution and the Defence have met on 13 opportunities
since 31 March. The average interval of disclosure and
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pre-inspection meetings has thus been roughly 11 days.
In our four latest meetings the number of materials
disclosed to or provided for pre-inspection by the
Defence has increased. While in the 15-week period
between 31 March and 14 July 258 documents, comprising
3,083 pages, and one video have been closed, in the five
and a half week period between 14 July and 23 August, 107
documents, comprising 2,068 pages, and 17 videos have
been disclosed.

The combined result of these 13 disclosures or
inspections that have taken place since 31 March brings
the total number of materials disclosed pursuant to the
Prosecution's Article 61(3)(b) obligations -- that is,
incriminating evidence to be relied on at the
confirmation hearing -- to 244 documents, comprised of
3,559 pages, and 18 videos.

The number of materials disclosed as potentially
exculpatory evidence pursuant to Article 67(2) of the
Statute is now 87 documents, comprised of 1,047 pages.
Finally, the number of materials which have now been
provided for inspection or pre-inspection is

63 documents, comprised of 579 pages.

This brings the overall number of disclosed or inspected
materials to 392 documents, 5,151 pages, and 18 videos.
In addition to the materials that it has disclosed to the
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Defence, the Prosecution would like to bring to your
attention, your Honour, as we did at the last
Status Conference, that a considerable number of
documents have been preliminarily reviewed by the
Prosecution and have either been assessed as not
containing any potentially exculpatory evidence, or they
have not been disclosed, because of the restrictions of
Article 54(3). A total of 616 documents, comprising
9,474 pages, have been reviewed. From these,
344 documents, comprising 4,729 pages, have been deemed
not to be potentially exculpatory evidence, and
98 documents have been deemed to be potentially
exculpatory evidence but are subject to Article 54(3)
restrictions, which the Prosecutor is endeavouring to
lift.
I will finally proceed, your Honour, with an account of
the filings in the record of the case that are related to
the disclosure activities since the last
Status Conference.
I will first address the filing of the originals of all
incriminating materials which the Prosecutor intends to
rely on at the confirmation hearing. The originals of
the documents which were disclosed to the Defence as
incriminating evidence on 21 July were filed with the
Registry on 24 July. The originals of the documents
Page 30
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disclosed to the Defence as incriminating evidence on

28 July were filed with the Registry on 4 August.

The originals of the documents disclosed to the Defence
as incriminating evidence on 10 August were filed with
the Registry on 11 August. Finally, the originals of the
documents disclosed as incriminating evidence at
yesterday's disclosure meeting with the Defence -- that
is, on 23 August -- were filed with the Registry
immediately prior to this hearing, but we understand that
they are still being processed.

Regarding the filings related to the disclosure of
potentially exculpatory evidence, since the

Status Conference on 14 July the Prosecution has filed
four disclosure notes of potentially exculpatory evidence
in the record of the case on 24 July, 31 July, 11 August,
and this morning.

Finally, as for the materials provided for inspection
pursuant to Rule 77, the pre-inspection notes were filed
as follows: the pre-inspection note for the materials
inspected -- pre-inspected on 21 July was filed with the
Registry on 24 July; the note for the materials inspected
on 28 July was filed on 31 July; the pre-inspection note
for the materials pre-inspected on 10 August was filed on
11 August; and, finally, the pre-inspection note for the
materials pre-inspected last night, that is, on
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23 August, were filed this morning.
Your Honour, this is the end of my report. Thank you.

[2:59 p.m.]

JUDGE STEINER: Thank you very much.

MR WITHOPF: Your Honour, as mentioned, I will draw the
attention of your Honour to a number of matters that came
up during the recent disclosure meetings with our learned
friends from the Defence.

The observations that will follow will not include
matters that are the subject of a separately listed
agenda item later on today, namely, the Prosecution's
practice to disclose documents with limited, if not to
say, very limited redactions.

Prior to addressing the specific issues, your Honour,

I wish to emphasise -- and this became, in our view, very
clear from the statistics that have just been provided to
you -- that the Prosecution is making its utmost efforts
to comply with the statutory obligations, and this
applies to all forms of disclosure, to all aspects of
disclosure, be it incriminatory evidence, be it
exculpatory evidence, or be it inspection under Rule 77.
Against this background, your Honour, we believe it is
fair to say that the Prosecution is fulfilling its

statutory obligations, and we also believe that it is

fair to say, your Honour, that the Prosecution, in an
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15:00:46 1 effort to ensure fair proceedings and expedited

15:00:52 proceedings in a number of areas and in a number of

15:00:56 aspects of its disclosure obligations, is actually going

15:01:01 beyond its statutory duties.

2

3

4
15:01:05 5 To give you a number of examples, we provided, as you are

6

7

8

15:01:08 aware of, in respect to handwritten documents -- and your
15:01:13 Honour may be aware of, that there are many handwritten
15:01:17 documents -- in addition to the electronic disclosure
15:01:21 9 always -- always also paper copies in order to allow the
15:01:27 10 Defence to better read such documents. More importantly,
15:01:32 11 however, the Prosecution does -- and does so in

15:01:38 12 particular in very lengthy documents comprised of dozens
15:01:41 13 of pages -- does highlight the portions which, in the
15:01:45 14 view of the Prosecution, are of a potentially exculpatory
15:01:51 15 nature.

15:01:52 16 I'wish to highlight this, in particular, against the

15:01:54 17  background that it has been said earlier on today that
15:01:56 18 the Prosecution would disclose in an unstructured way.
15:02:01 19 The Prosecution does its utmost for the Defence to be
15:02:07 20 able -- and the Defence being enabled to work with the
15:02:12 21 Prosecutor's disclosed materials. And I believe we do
15:02:16 22 far more than we are expected by the law.

15:02:20 23 And, finally, the Prosecution is also providing technical
15:02:23 24 advice in the context of disclosure of video materials.
15:02:31 25 With your permission, your Honour, I will now provide you
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tirst with factual information in respect of the
Prosecution's practice to disclose excerpts of witness
statements that do contain evidence and/or information of
potentially exculpatory nature and, afterwards, I will
discuss the legal parameters for this practice.

The Prosecution, on three occasions -- on 28 July, on

10 August, and yesterday -- has disclosed such excerpts

of witness statements.

In this context -- to give your Honour an idea of the

scope of this exercise, in this context the Prosecution

has reviewed 142 statements, including signed statements,
including unsigned statements, including investigator's
notes and including notes of screening interviews. That
means the Prosecution is applying, in order to discharge
its disclosure duties, the broadest category possible.
Basically, each and every note in respect of the
Prosecutor's investigators or lawyers having met a person
are subject to this review.

The review has revealed that whereas 85 of these

142 statements do not contain evidence and/or information
that could be seen falling under Article 67(2) of the
Statute, 56 of such statements do, which come in addition
to the number of statements the Prosecution will disclose
as incriminatory evidence once the Prosecution has
received the authorisations of your Honour in respect of
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redactions suggested by the Prosecution under Rule 81(2)
and Rule 81(4).
The relevant excerpts of these 56 statements have been
disclosed to the Defence on the dates as I have mentioned
just a minute ago. On top of it, one additional
excerpt -- and your Honour is very well aware which
excerpt I'm referring to, because this became an issue
before the Pre-Trial Chamber -- one additional excerpt
has been disclosed separately on 10 August. At this
stage -- and I wish to emphasise this -- at this stage
only 10 statements remain for review, meaning that the
Prosecution is in a position in future -- in the very
near future -- to conclude this major review of its
witness statements. I'm confident to say that by the end
of next week the Prosecution will have reviewed all its
witness statements in respect of potentially exculpatory
information and evidence, and the Prosecution will have
disclosed the respective Article 67 portions to the
Defence.
This, in our view, your Honour, is a key aspect in
respect to your Honour's order that the Prosecution
should have disclosed most of the potentially exculpatory
evidence and information prior to the confirmation
hearing.
These portions in witness statements come in addition to
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the number of documents, as specified by my colleague,
that have been disclosed containing such materials. This
is the factual side of this disclosure aspect. I am now

coming to the legal aspect.

[3:06 p.m.]

The trial team has done research on this matter,
obviously prior to applying this practice. We have done
legal research, and we have done extensive legal
research. The research has mainly focused on
jurisdiction of the ICTY -- on jurisprudence of the ICTY,
I do apologise, and it has revealed that the disclosure

of excerpts forms part of established ICTY jurisprudence.
As far as the excerpts -- and now I'm quoting portions of
the relevant jurisprudence -- "as efficiently cohesive,
understandable and usable by the Defence" -- and again a
quote -- "not taken out of context".

Here I refer in particular to the following ICTY
decisions: the decision in Blaskic of 29 April 1998; the
decision in Brdjanin of 30 October 2002; and the decision
in Blagojevic of 12 December 2002. In particular, the
decision in Blaskic has clearly stated that a full
disclosure would be -- and I'm quoting again -- would
be "unjustified and excessive".

The Prosecution has made, and the Prosecution will
continue to do so, efforts to comply with these
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pre-conditions of disclosure of excerpts, having

resulting, in our view, your Honour, in the Prosecution
complying -- indeed, complying with these pre-conditions
set by the relevant jurisprudence. In our view, the
disclosed excerpts do indeed allow the Defence to make
effective use and efficient use of the disclosed

materials.

With your permission, your Honour, I'm now going on to
move to the next aspect, which in our view, in the

context of disclosure, is equally important.

[3:08 p.m.]

I'm talking about the situation in respect of the lifting
process concerning materials that previously have been
provided to the Prosecution under the confidentiality
restrictions pursuant to Article 55(3)(e) of the Rome
Statute. As your Honour can see from the various
disclosure reports filed with the court, the Prosecution
has, as the responses to the OTP's requests for lifting

of the restrictions come in, on a regular basis disclosed
materials for which the restrictions have been lifted by
the providers. Obviously, there is one main provider but
also a number of further providers.

These efforts have resulted to date in the Prosecution
having been able to disclose 27 of such documents; 24
without any redactions, two with redactions, and one
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single document with an additional condition. Further
documents for which the confidentiality restrictions have
been lifted are currently about to be processed and will
be disclosed in the very near future.

I am now going to advise you, your Honour, on details in

respect of the currently pending lifting requests.

[3:10 p.m.]

In this context I'm very happy, your Honour, to advise
you that today we received another letter of one of the
main providers in respect of a significant number of
documents concerned granting the Prosecution the use, and
thus the disclosure to the Defence, of previously
protected materials. Taking into account this today's
information, the relevant statistics read as follows:

the Prosecution has sent lifting requests to a variety of
providers in respect of 103 documents. For 98 of these
documents the lifting of the Article 54(3)(e)

restrictions has been granted, and they have been
disclosed in the past, or will be disclosed, as

mentioned, in the near future.

To further break down this information, thus providing
your Honour with the full picture, whereas the providers
provided for full lifting of the restriction in respect

of 62 of these 98 documents, they applied conditions --
and for obvious reasons these conditions are binding for
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the Prosecution -- in respect of 18 of such documents.
Such restrictions include both redactions to the document
and other conditions.

I have to inform your Honour, also, about the fact that

in respect of 18 documents the providers have refused --
they have refused to lift the restrictions, resulting in

the Prosecution not being able to use them, and also not
being able to disclose them. We assure you, your Honour,
that in particular in respect to the potentially

exculpatory information contained in such documents which
we are not able to disclose because the lifting has not
been granted, the Prosecution is making its utmost effort
to figure out whether there is any alternative evidence
coming from a different source containing the very same
exculpatory information or evidence and, if this review

is successful and, once it is successful, the Prosecution
will either use and/or provide such materials to the
Defence.

Obviously, there are more documents that fall under the
Article 54(3)(e) restrictions. The Prosecution is
continuing with the review of its materials. The
Prosecution, whenever it considers such documents falling
under Article 67(2), it will continue to ask the

providers for lifting of the restrictions.

These were my submissions in respect to Article 54(3)(e).
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I do not want to conclude prior to making a number of
further observations, and they will be short.
As always, I also wish to pay attention to the flipside

of the Prosecutor's disclosure activities; namely, to pay
attention on what my learned colleagues from the Defence
are doing in this context, and this can be summarised in
one single word -- they are doing nothing. They are not
providing the Prosecution with any indication, though
asked, what materials the Defence considers falling under
Rule 77 meeting the criteria of -- I'm quoting the law --
material to the Defence. The Defence is not, though
asked, providing any additional keyword to the
Prosecution's keywords list in order to ensure capture of
all potentially exculpatory information and evidence and,
not surprising, to date, as mentioned last time, the
Defence is not disclosing anything to date to the Defence
[sic].

Your Honour, this remark concludes our combined
submission in respect of the status of disclosure. As
always, I will be available to answer any question that
may arise from our combined submission and, of course,
I will also be available to answer to any other question.

Thank you very much.

15:15:46 24 [3:15 p.m.]

15:15:46 25 JUDGE STEINER: Thank you very much for this very
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comprehensive report. I would like the Defence to make
any comment or raise any concerns in relation to the
topics put on the table by the Prosecution in its
updating and its final comments.

ME FLAMME (interpretation): Thank you, your Honour. To
start, I would firstly like to clarify perhaps a
misunderstanding that there might have been. We have
clearly heard that in the section of assistance, which
I will call the IT section, with which we've met on
various occasions, because it is these people who are
loading the discs which are communicated by the
Prosecutor on to the laptops, we have heard from them
that this uploading is provisional at the moment, and

that once the e-protocol is definitive, they will
definitively have to load everything onto the laptop.

I do think that I've understood that well, while my
judicial assistant as well, with regards to these facts.
The first remark that I want to make is that this
electronic system, which for me is one which is still
under construction, often or regularly does not allow us
to consult certain things. For example, we have
communication of film and video, and in these videos,
there are some of them which I still have not been able
to see, and I regret that, but what I have heard from the
section that I'm speaking about, they have indeed
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received, in a previous communication, new copies of the
video, which -- I mean we really have to take into
account that each time we have to go there, every time
you have to restart, so now they have to restart again,
to reload these videos to be able to view them, and

I have only been able to view one or two videos,
unfortunately, at the time. This electronic system,
which isn't really that clear, is presented -- or perhaps
it's me who isn't sufficiently trained in that, but it's
really people from a specialised section who tell us that
they haven't been able to view the video, either. So

that's the first comment that I wanted to make.

[3:18 p.m.]

The second comment that I wanted to make was that when we
speak about redacted parts of certain documents -- I want
to be very brief on this matter, because I don't want to
lose our time on presentations which are written
elsewhere. You have -- you know the Defence's position
on this. We have very strongly, and in a very extensive
way, we have concluded on this subject, and the last
conclusion which I will refer to -- the document that we
tiled, if my -- on 15 August, if I remember well, where

in addition to giving our position on the redactions --

on the fact of redacting documents which should, in
principle, be exonerating, we have gone to the
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jurisprudence which we've cited there, and we can't
accept this state of affairs. It's very clear that it's
impossible to use material, which should be qualified as

disculpatory [as interpreted] if it's redacted. So --

JUDGE STEINER: If you allow me, this will be discussed in

the next topic.

15:20:19 7 ME FLAMME (interpretation): Okay. So, finally, as the

15:20:26 8
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Prosecutor said that we haven't communicated anything, he
forgets that we have communicated three documents, which
he doesn't consider to be a communication, but this is a
discussion -- a sort of vague discussion, but we have
communicated material, together with our conclusions,
with regard to the question of release.

As regards everything else, it's true that we haven't
communicated anything else, but how can I communicate
something, your Honour, if I wasn't even able to carry

out investigations? I mean, before I can communicate
anything at all, I have to have a Defence strategy, and
I'have to be able to decide on this Defence strategy and,
from that basis, I will look for materials, but it's very

clear that if I'm not able even to go to the Democratic
Republic of the Congo, for the reasons which I shall go

into later when there's a closed session, then it's not
possible to decide which documents and possible
witnesses -- possible witnesses, I'm saying -- who I have
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to go and see and interview. So the Prosecutor is
perhaps right to say that apart from the three documents
that I've communicated to him, we haven't communicated
anything else, but where it's impossible, nothing is
possible.

[3:21 p.m.]

15:21:53 7 JUDGE STEINER: Thank you very much. On the topic related to
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communication of the evidence that the Prosecution
intends to rely at the confirmation hearing, I would like
to listen from the representative of court management
system to give the Single Judge its observations about
how the process of filing of originals or electronic
copies of the Prosecution incriminating evidence has
taken place to date.

MR MIJUSKOVIC: Thank you, your Honour. The Registry has
nothing to add to the extensive reports made by the
Prosecution as to the materials that were filed and
disclosed with the Registry. However, we cannot confirm
anything that's related to the filing that was made just
prior to this hearing, which is quite understandable.

The only problem that the Registry faces today is that we
still -- the Registry still has not received the

electronic copies of documents which were submitted prior
to the last Status Conference, and these copies in the
appropriate format in accordance with the draft protocol
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as provided for by the decision made on 27 July.
I believe that the Prosecution can elaborate more on that
and on the reasons why this is the case today, and

furthermore we have no comments. Thank you very much.

[3:23 p.m.]
JUDGE STEINER: Thank you. Just a clarification, if

possible -- according to the decision issued by the

Chamber on 28 July?

15:24:51 9 MR MIJUSKOVIC: Yes, your Honour, the decision issued on
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27 July.

JUDGE STEINER: Yes, it's the 28th, but anyway, until a final

decision is taken on the content of the draft protocol,

the parties shall file the originals and electronic copy

of the evidence on which they intend to rely at the
confirmation hearing containing the particulars required
by the draft protocol included in annex 1 of the

submission.

MR MIJUSKOVIC: Yes, your Honour.
JUDGE STEINER: So are the parties complying with this part

of the decision?

MR MIJUSKOVIC: The parties are complying with these parts of

the decision as far as the submissions of materials after
the decision are concerned. But we also need to receive
the materials that were submitted previously -- we need
to receive them in compliance with that same draft
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protocol, otherwise we will not be able to use and
present evidence during the confirmation hearing, and
that is something we are still expecting to receive from

the Prosecution. Thank you, your Honour.

JUDGE STEINER: Thank you. Could the Prosecution elaborate

on that, please?

MR WITHOPEF: Your Honour, it indeed can elaborate on this

matter, and it's not a very dramatic issue. I have been
informed about this matter in the course of last week;
namely, that the data in respect of the first eight
Prosecution disclosures could not yet be reissued. From
the outset, I wish to highlight that this issue is not
impeding at all on the Defence's ability to make use of
the disclosed materials. There's a reason for it, your
Honour, and the reason is the following: the respective
data are not entirely consistent, and the Prosecution is
of the view that only consistent data guarantee for the
best possible use of this data at the occasion of the
confirmation hearing, and of course for the Registry and
also for the Defence.

The Prosecution is working on a further standardisation
of its data inputting and, if required, the Prosecution
will be in a position to, by way of what we call a bulk
update, reissue the data for all disclosures concerned
within about a week. By the end of next week the
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Prosecution is certainly in a position to reissue this

data and then this issue is solved for now and forever.

[3:27 p.m.]
JUDGE STEINER: Thank you very much. So I think we can

advance on our agenda and go to item 2 of the agenda,
which is related to the Prosecution's practice to

disclose to the Defence redacted versions of documents.
As said before, the Single Judge intends to rule, as soon
as practicable after listening to today's final

submissions of the parties, on this issue.

First, at the hearing held on 14 July the Prosecution
informed the Chamber about its practice in disclosing
materials, incriminating and potentially exculpatory
materials, in a redacted version instead of filing the
originals according to Article 61(3) of the Statute in
relation to the incriminating materials.

In summary, the Prosecution bases such a practice on the
need to protect witnesses, potential witnesses and other
individuals who can be seen by the accused as Prosecution
witnesses. The redactions, according to the Prosecution,
consist in redacted names and any potentially identifying
elements such as telephone numbers, fax number, email
addresses, et cetera. The Prosecution invokes

Articles 68(1) and 54(3)(f) of the Statute as the legal

basis for its practice.
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The Prosecution proposes to continue to file redacted
copies of the materials; if the Defence deems necessary,
shall request to the Prosecution the disclosure of the
materials; if good cause is shown, the Prosecution will
disclose the redacted portions of the document; if the
Prosecution assesses that there is a need to maintain the
redactions, the Chamber will decide on the matter.

This is according to document 214.

The Defence was given the opportunity to present its
views on the matter -- document 332. In summary, the
Defence claims that:

(1) Article 68(1) of the Statute applies only to

witnesses and victims who participate in the proceedings
and not to persons who are neither witnesses nor victims;
(2) Article 54(3)(f), when referring to "any person", has
not the broad meaning given by the Prosecution, and the
measures the Prosecution can take proprio motu are
limited:

(3) the redactions substantially affect the ability of

the Defence to challenge the credibility of the person
who is given the information, and will prevent the
Defence to conduct further investigations and to call the
relevant person to testify in its behalf;

(4) the identities of persons who have given information
could hardly be seen as irrelevant;
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(5) finally, that the system proposed by the Prosecution
makes redactions the norm, not the exception; that it
switches the burden imposed on the Prosecution by
Article 63(3)(b) and 67(2), therefore reversing the
appropriate onus.

Having said that, now I invite the parties to make their
final observations and requests on this issue. Iinvite
the parties to make their observations, if possible, in
no more than 10 minutes each, and I would invite first
the Prosecution and then the Defence to make its final

observations on the issue. The Prosecution, please.

[3:31 p.m.]
MR WITHOPEF: Your Honour, thank you very much, to make some

final observations on this matter. I will certainly not
need 10 minutes to discuss this issue, since in the
viewpoint of the Prosecution we have comprehensively put
forward our viewpoint in the filing mentioned by your
Honour, and that has been absolutely correctly
summarised.
I think what is really necessary to emphasise is the
starting point of what these redactions concern, and your
Honour has said it at the very beginning of your summary.
These are names, these are phone numbers, these are fax
numbers, email addresses and other potentially
identifying features. Nothing is redacted what has to
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do, directly or indirectly, with the content of these
documents.

And I believe it's also very important to emphasise that

at this stage only 41 of the documents that have been
disclosed contain such limited -- and I hasten to add --
very limited redactions. Out of these 41 documents,

27 are of an incriminatory nature.

In line with what I just said, the Prosecution believes

that the point my learned colleagues from the Defence try
to make that the burden is now on the Defence, though to
a certain extent correct -- and I admit that -- changes

or impedes on the ability to make use of the disclosed
materials.

Your Honour, in order to show you what these redactions
actually do entail, we can provide you with one of such
documents, and that will give you a better idea how these
documents look like. We again have a number of documents
for the Chamber, and of course for the Registry. If you

wish so, I can hand it over now.

JUDGE STEINER: Iwould very much appreciate that. Ijust

ask you if this document has been already delivered to

the Defence also.

MR WITHOPE: Yes, I can confirm this.

[Document handed to the court]

15:34:57 25 MR WITHOPEF: There are three copies for the Chamber and one
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15:35:00 1 copy for the Registry, please. Ijust get the

15:35:09 confirmation that this document was disclosed to the

15:35:14 Defence on 28 July. We have a two-page document in this

15:35:22 particular instance, and the redaction, your Honour, you

find at the bottom of page 2, and this is exactly the

15:35:34 manner in which redactions are made. This is how these

15:35:39

2
3
4

15:35:25 5
6
7 documents look like. The Prosecution submits that these
8

15:35:47 limited redactions have no -- have no bearing on the

15:35:51 9 ability of the Defence to make proper use of the

15:35:58 10 document.

15:35:58 11 Nevertheless, the Prosecution has made in its filing a
15:36:04 12 number of, in our view, very practical suggestions, and
15:36:11 13 the Prosecution has done so in order to allow again for
15:36:1714  expedited disclosure and to not overburden the Chamber
15:36:25 15 with additional requests. And, in our view, these
15:36:30 16 requests would not fall under 81(2), nor under 81(4).
15:36:36 17 However, as a practical measure, the Prosecution has
15:36:39 18 suggested, as your Honour knows, that the Defence
15:36:42 19 identifies such documents that are of high importance for
15:36:48 20 the Defence, and the Defence shows good cause that they
15:36:54 21 need to know what has been redacted, the Prosecution
15:36:58 22 would revisit the situation and, if good cause is shown,
15:37:02 23 we would either -- we would disclose it unredacted to the
15:37:06 24 Defence; if not, the matter would be brought by the
15:37:10 25 Defence in order to your Honour or the Pre-Trial Chamber
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to decide on the matter.

I believe this is a very practical way. It has nothing

to do with the legal obligations, but I believe this is

the way to go, and I emphasise again: the Prosecution
has made a very particular effort to get these documents
out to the Defence as quickly as possible, and I continue
to believe that this has a legal basis and that this is a
very practical way to deal with it. Your Honour, these

are our final submissions on this subject matter.

15:37:50 10 [3:37 p.m.]

15:37:50 11 JUDGE STEINER: Thank you very much. I would invite

15:37:56 12
15:37:59 13
15:37:59 14
15:38:07 15
15:38:12 16
15:38:19 17
15:38:28 18
15:38:37 19
15:38:41 20
15:38:46 21
15:38:50 22
15:38:58 23
15:39:03 24
15:39:08 25

Me Flamme now to make his final submissions on the

matter.

ME FLAMME (interpretation): Thank you, your Honour. Of

course this is the never-ending discussion between the
Prosecutor and the Defence. Classically, the Prosecutor
doesn't understand, or claims not to understand, what the
problem is with studying documents, which of course he is
familiar with, which he has read in their entirety and

which he has redacted partially. The Prosecutor says:

Oh, we have removed very little names, telephone numbers,
fax numbers. But, your Honour, how can I know that when
the document has been redacted? What I see is a
document, and we have had the same difficulty at the
ICTR, but at a point in time before the hearing we did
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receive the full document if it concerned a witness, but
when you have a document where passages have been blacked
out, you simply cannot read it, because you constantly
stumble across a part which has been redacted and you
don't know what is -- has been redacted, whether they are
names or other items of information.

Now, we have already addressed this issue in our briefs
-- our submissions, et cetera. The Defence is not the
public. We are, I hope, an integral part of the
proceedings. We, too, have an obligation of
confidentiality bearing upon us. At a seminar it was
said that Defence counsel are experts in confidentiality
and it is our professional obligation, when participating
in proceedings such as this, to understand that certain
matters are sensitive and that they should not be
revealed to the public, because it is the public that is

a danger to certain witnesses, et cetera.

At the ICTR, and I believe also at the ICTY, it was the
practice to give a code name, a pseudonym, to witnesses
-- those witnesses, and that was a good solution, but
here we are confronted with a practice which the
Prosecutor continues to implement, and I'm sorry to see
that the Prosecutor is trying by every means possible to
maintain this practice where, as I read in the decision

of 19 May, and I believe I understand it,  understand
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that redaction is the exception in extraordinary
circumstances. In fact, I could read a section of your
decision: "In particular, in light of the Articles

61(6), 67(1) and (2) of the Statute leaves no room to
authorise redaction of potentially exculpatory excerpts
from the statements of witnesses on whose written or oral
testimony the Prosecution intends to rely at the
confirmation hearing."

I know that that follows from what is said, but I also
believe that the decision can be interpreted as follows:
that the way in which a redaction is made, or a redaction
should be an exception. In the Statute, when protective
measures are referred to, it's always said "subject to

the rights of the Defence"; in other words, the rights of
the Defence have primacy over protection or protective
measures.

One speaks of protecting witnesses, protecting victims,
but there is no talk of protection of the person in

prison. Here, we are meeting in the presence of somebody
who has been in prison for three years. He has not seen
his family for three years. Now, there is a presumption
of innocence, so he is presumed innocent to my eyes
today, unless he is proven to be guilty, and that must be
proven. But there is no talk of protection of this

person; no, there is talk of protection of persons who
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are likely to bring allegations against Mr Lubanga, even
extreme ones. I would say that the Prosecutor does not
benefit from discretion here. No, your decision is

clear.

It should not be that the Defence has to go document by
document to the Prosecutor and write more requests. We
cannot continue to write over and over again. It cannot

be that we must go through these documents document by
document and put forward arguments to argue that the
redaction should be removed. No, that's the world on its
head.

It is up to the Prosecutor to put forward the arguments,

to put forward the conditions which would indicate an
exceptional circumstance which would allow for redaction

of materials and testimony. Thank you.

15:44:40 16 [3.44 p.m.]

15:44:43 17 JUDGE STEINER: Thank you very much. So we should now go

15:44:54 18
15:44:58 19
15:45:06 20
15:45:11 21
15:45:18 22
15:45:22 23
15:45:26 24
15:45:31 25

further on the third item of the agenda, which is the
draft protocol. I would consult with the parties. It's
quite a comprehensive topic of the agenda. We have in
10 minutes -- we will have a break for the
interpretation. I would ask if the parties agree that we
suspend right now, and we come back in 30 minutes in
order to start with the draft protocol. Please,

Me Flamme.
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15:45:35 1 ME FLAMME (interpretation): Your Honour, I would like to ask

15:45:36 you that all that needs to be presented in terms of the

15:45:46 protocol be addressed by Mrs Melinda Taylor, who has been

15:45:50 working on the Defence team, to put forward the views of

2

3

4
15:45:54 5 the Defence on that matter, if that is acceptable.

6

7

8

15:45:58 6 JUDGE STEINER: For the Single Judge, we have no objection on
15:46:00 that. So the Defence agrees in suspending now the

15:46:04 hearing, and we will convene again in 30 minutes with the
15:46:09 9 third topic of the agenda, the discussion on the draft

15:46:12 10 protocol. The hearing is suspended.

15:46:1211 [3:46 p.m.]

15:46:12 12 THE USHER: All rise.

15:46:26 13 [Short adjournment]

16:21:24 14 [4:21 p.m.]

16:21:24 15 THE USHER: All rise. Please be seated.

16:21:40 16 JUDGE STEINER: So resuming our hearing, and we can start

16:22:09 17 discussing the item 3 of this hearing's agenda.

16:22:17 18 Following the request of the Single Judge at the

16:22:19 19 Status Conference held on 14 July 2006, the Registry
16:22:24 20 submitted a new version of the so-called "e-protocol”
16:22:30 21 prepared jointly by the Office of the Prosecution, the
16:22:33 22 Defence and the Registry.

16:22:37 23 As far as the Single Judge understands, the new
16:22:4024  e-protocol has two main components: first, a protocol for
16:22:45 25 the provision of the electronic versions of the evidence
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other than witness statements; and, secondly, a protocol
for the provision of the electronic versions of the
witnesses' statements. Although not exactly the same,
the features of those two protocols are similar.
According to the Registry's submission, the parties had
reached an agreement on the objective elements of the
protocol. However, points of disagreement were recorded
in relation to some proposed subjective elements. These
points of disagreement can be in principle classified as
follows. First, the Prosecution requests, and the
Defence disagrees with, the deletion of the following
fields related to the creation of the relevant document
and the manner in which it came into the possession of
the party which intends to rely on it at the confirmation
hearing: (a) author; (b) author organisation;

(c) recipient; and (d) parties -- understood as parties

to the relevant document such as contractors.

Second, the Prosecution requests, and the Defence
disagrees, the deletion of the following fields related

to the subjective meta data to be provided along with the
electronic version of the relevant document: (a) related
to witness; (b) charge; (c) element of alleged crime;

(d) incident; (e) element of statement of facts;

(f) modes of participation; (g) exculpatory.

3. Additional contentious fields: (a) the Defence
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proposes a new field entitled, "Person or witness from
whom the document emanated" and the Prosecution
disagrees -- this is related to the issues under

section 1 above; (b) the Prosecution requires the
deletion of the field "disclosure date" in the protocol
for the provision of the electronic version on witness
statement; (c) the Prosecution considers that the

fields "elements of the crimes" and "modes of liability"
should not only be mandatory for the Prosecution but
should also be mandatory for the Defence.

In the decision of 28 July 2006 the Single Judge
established that: (1) the parties will have an
opportunity to elaborate on the points of disagreement at
this Status Conference; second, the parties will file in
the meanwhile the electronic version of the evidence with
the particulars that have been agreed upon, that is to
say, the objective elements of the e-protocol; and, (3),
that any further information that the final decision on
the content of the e-protocol might require shall be
filed by the parties subsequently.

I would like first to ask the Registry to inform -- has
already been informed but if he wishes to complete his
information -- if the parties have been complying with
the decision of 28 July 2006, and to briefly make an
introductory remark to define in precise terms each of

Page 58



16:26:35 1
16:26:39
16:26:39
16:26:43

2

3

4
16:26:50 5
16:26:52 6
16:26:59 7
16:27:02 8
16:27:07 9
16:27:11 10
16:27:14 11
16:27:18 12
16:27:2113
16:27:25 14
16:27:35 15
16:27:41 16
16:27:45 17
16:27:49 18
16:27:51 19
16:27:55 20
16:27:58 21
16:27:59 22
16:28:03 23
16:28:10 24
16:28:13 25

ICC-01/04-01/06-T-13-EN [24Aug06 WT] 59/85 SZ PT

the points of disagreement.

The Registry, please.

[4:26 p.m.]
MR MIJUSKOVIC: Thank you, your Honour. As far as the

obligation to comply with the decision of 28 July is
concerned, we have nothing more to add than what was said
earlier during the hearing. As far as the definitions of

each and every point of disagreement, the Registry still
maintains its position that it will not involve itself in

any argument over these points. What we are ready to do
today, what we can do, is to give you definitions as they
were listed in the previous protocol, the old protocol,
which was adopted in the previous decision, number 102,
and present these to the parties today. Yes? Okay.

We will start with the table of evidence and the author.
The author is defined as follows: "Person or persons who
authored the document, to be completed using information
on the face of the document". Then there is some formal
indications as to the formats, how it should be done with

a comma, without, et cetera, so I'm just reading the
definitions now.

The second one is the author organisation: "organisation
from which the document emanated". Then we have the
recipient: "persons or person to whom the document was
addressed". Then we have the parties: "identifies
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parties to an agreement or other legal document if such a
document was submitted".

The following one -- the following point of disagreement
is "charge", which indicates to which concrete charge in
the document containing the charges or other relevant
document the potential evidence or material relates. The
next point is the "element of alleged crime". It

indicates to which Article in the Rome Statute and the
Rules of Procedure and Evidence of the ICC the potential

evidence or material relates.

COURT OFFICER: Please -- please slow down for the

interpreters. Thank you.

MR MIJUSKOVIC: The next point would be the element of

statement of facts. This field should indicate which
element of the statement of facts in the document
containing the charges the evidence or material relates
to. The next one, we have "mode of participation". It's
the field which should indicate to which concrete element
of mode of participation the evidence or material

relates, as set out in Article 25 of the Rome Statute and
Rules of Procedure and Evidence.

And of course the last field in the evidence table,
"exculpatory” indicates whether the potential evidence or
material is exculpatory, "Yes" or "No".

I will now pass to the table of witness information, if
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it's okay. The first point of disagreement being the
disclosure date, which is the date when previous witness
statements have been disclosed followed by charge, which
indicates to which concrete charge in the document
containing the charges or other relevant document the
potential witness and evidence presented relates.
"Element of alleged crime" indicates to which Article in
the Rome Statute and Rules of the Procedure and Evidence
of the ICC the potential evidence or material relates.
"Incident”, it identifies the incident to which the

potential evidence or material relates by reference to

the place of the incident and the date of the incident as
stated in the document containing the charges or other
relevant documents.

"Elements of statement of facts", this field indicates to
which element of the statement of the facts in the
document containing the charges the evidence or the
material relates. "Mode of participation”, this field
should indicate to which concrete element of mode of
participation the evidence or material relates, as set

out in Article 25 of the Rome Statute.

And then the new fields, which are quite
self-explanatory, the one which is defining -- should
define the person or the witness from which the document
emanated -- the document which was presented by the
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witness, and the last field on which you just elaborated,

judge. Thank you.

[4:32 p.m.]
JUDGE STEINER: Thank you very much. I think the best way of

working on this topic is to go one by one, if it is

agreeable to the parties, and so I would like to ask

first the Prosecution and then the Defence to explain
briefly their position in relation to any of such points

of disagreement. So the Prosecution will start and then
the Defence can make its observations before we go to the
next point of disagreement. I think this is a more
practical way of dealing with so complex issues. So the

Prosecution, please.

MR WITHOPEF: Thank you very much, your Honour. The issues

may appear to be complex, and I believe there are good
reasons to go one by one, and of course we are happy to

do so. However, I wish to make some general remarks, and
I believe that the general remarks will make, in some
instances, a further discussion, or going one by one,
possibly unnecessary. If you give me the opportunity to

raise this general viewpoint, I would appreciate it.

JUDGE STEINER: Of course.
MR WITHOPEF: I wish to emphasise at the beginning -- and this

was the understanding of the Prosecution at any given
point during this discussion -- that the Prosecution is
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discussing this e-court protocol in a very narrowed-down
manner, and this was the basis of the meetings with the
Registry. In our view, the discussion -- this instant
discussion concerns an e-court protocol for the purpose
of the case of the Prosecutor versus Thomas Lubanga
Dyilo, and even further narrowed down, it concerns the
e-court protocol for the purpose of the confirmation
hearing in the case against Thomas Lubanga Dyilo.

This statement, I believe, has a certain meaning in

respect of the other issues I'm going to mention in a
second.

Prior to doing so, however, I wish also to emphasise
that, despite the fact that there are very few points of
disagreement, the parties actually, after intensive
discussions, have reached an agreement on many, many
matters, including very complicated matters.

Coming, however, to the points of disagreement, as

I said, we can summarise our position. And why can we do
s0? Your Honour, we can do so because there are two main
principles that cause the disagreement between the
parties.

I believe they can easily be explained. The first one is
pretty straight. Aslong as there is no document
containing the charges, the Prosecution cannot comply
with the elements suggested in the e-court protocol. Of
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course, there will be such a document in the very near
future.

But even when there is such a document, certain aspects
in the e-court protocol cannot be complied with --
certainly not in its entirety, because of the very
specificity, because of the very nature of the charges
against Thomas Lubanga Dyilo.

For example, "incident" in the context of a continuous
crime -- and the Pre-Trial Chamber has said that this is

a continuous crime -- it's a bit difficult for the
Prosecution to relate certain evidence to individual
incidents. I give you another example, your Honour. In
relation to "exculpatory", we have mentioned this
dilemma -- it is not a dilemma; it's just a reality -- at

the very beginning of the discussions on disclosure.
Many materials, witness statements, documents, do contain
both incriminatory evidence and exculpatory evidence, or
they can contain information that the Prosecution will
interpret as incriminatory evidence, and the Defence, for
obvious reasons, will focus on the potentially
exculpatory aspect of it.

So there are overarching reasons and there are very
practical reasons why this is difficult for the

Prosecution to comply with.

The second main observation is related to witness
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protection, and obviously this relates mainly to the

first group of data, meaning "author", "author

non

organisation", "recipient”, and "parties". And it

relates even more to the fourth group, as suggested by
the Defence, "person/witness from whom the document
emanated".

As I mentioned, this is an issue of witness protection.
The Prosecution has grave -- and I do not need to repeat
this all the time -- has grave concerns to provide at

this stage of the proceedings information on both

the "author" of a document or, going even further,

on "the person/witness from whom the document emanated".
In this context, I wish again to emphasise that we are
approaching the confirmation hearing, and I add "only".
What I do see is the following: if the Prosecution is
forced to comply with these points, all the issues that
are being discussed before your Honour the Single Judge
in relation to victim and witness protection, they will
be reflected, and they will be imported in the e-court
protocol. So we would have, to a certain extent, a
duplication of discussions. And we all know how
difficult, because of the seriousness of the subject
matters these discussions are, and the Prosecution
believes that it's not adding to the principle of
expeditious proceedings of this discussion -- is
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continued in a different area, namely, in the context of
the e-court protocol. I believe this would even further
complicate proceedings, instead of what the main purpose
of the e-court protocol actually is -- to simplify
proceedings, it would complicate them.

I have a very last observation, but the last observation

is actually a very important one. Defence gets this
information. Defence will receive most of the
information, in particular, on the charges of the "mode

of liability" -- will get such information by the
Prosecution submitting the list of evidence. We all know
the list of evidence is due on Monday next week.

Your Honour, the Pre-Trial Chamber has ordered us to
present the list of evidence in a certain format, and the
format we are ordered to present the evidence is exactly
mirroring what is suggested for the e-court protocol.

So the Defence is not impeded in their work if this
information is not, in addition, included in the e-court
protocol or the Prosecution complying with the suggested
criteria in the e-court protocol.

The Defence will get additional information later on, in
the viewpoint of the Prosecution, at the correct point in
time in respect of chain of custody, in respect of the
source. The Defence, at this point in time -- and

I again emphasise the point of victims and witness
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protection -- does not need to know for each and every
single document the actual source. The Prosecution is
very happy to provide this information, if and when
required at a certain point in time, but the Prosecution
does not again want to incorporate the problems of
victims' participation in the daily work; namely,
submitting evidence to the court. In practice, it would
mean that every time we are submitting evidence and there
is a victim and witness protection issue, we would again
have to go before your Honour and to raise this issue in

a very technical context. It would not simplify things;

it would even make them more complicated.

These are our observations, and I believe we have
addressed all of the aspects of disagreement. I believe
the information and the data that are being submitted in
compliance with the mass -- with the vast majority of
these requirements of the e-court protocol do allow the
Defence to properly work, to provide for the Registry to
prepare for the confirmation hearing sufficiently, and do
also allow your Honour the Single Judge and the Pre-Trial
Chamber to make proper use of such information. Thank

you.

JUDGE STEINER: Thank you very much. Before I give the floor

to the Defence, I would like to listen from the Registry
on the specific points and concerns raised by the
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Prosecution.

[4:43 p.m.]

MR DUBUISSON (interpretation): Thank you, your Honour. As
was said from the very start, we don't want to intervene
in the debate. We are invited to make comments on what
has been said. However, where it concerns us -- and
I would like to go into a particular point which is
namely that of the witness -- the name of the witness,
the authors, et cetera, there is of course perhaps other

means also of finding a solution to that, by putting,

from now, numbers or pseudonyms or other information
elements which later would facilitate the work of the
Defence. Other than that, I don't have any other
comments to make on this issue.

[4:45 p.m.]

JUDGE STEINER: I thank very much to the Registry for this
clarification. And I would like also to make a
clarification. We are not here for an academic debate;

I need the Registry's help in order to understand the
technical implications of the suggestions made by the
Prosecution and the Defence, and I would very much
appreciate if this technical support could be done for
the Single Judge.

Now I would ask Ms Melinda Taylor for the Defence,
please, to make its observations.
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preface my specific remarks with general observations
which fall into two general categories, the first being
legal reasons why we disagree with the Prosecution
approach and the second being the practical reasons why
the Defence disagrees with the Prosecution approach.

In terms of the legal reasons, the initial format of the
e-court protocol was attached to the decision of the
Pre-Trial Chamber dated 15 May 2006. In the view of the
Defence, several fields contained within the protocol are
related to or reflect legal conclusions set out in the
decision. The Prosecution did not request the leave of
the Chamber to appeal the format of the e-court protocol
or the corresponding legal conclusions.

In the view of the Defence, the issue was therefore

res judicata. The Defence was therefore disturbed to
learn at a subsequent Status Conference that the
Prosecution had not been complying with the e-court
protocol and that there had been working groups to
discuss how e-court protocol could be amended.

In its submissions to the court the Registry has
distinguished between the objective fields and the
subjective fields of the e-court protocol. In terms of

the objective fields, since the Defence doesn't have a
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technical expert, nor does the OPCD, we can't really
comment on that so much. But regarding the subjective
fields, the Defence is of the view that since the
Prosecution did not appeal the initial decision it should
not attempt to revisit the content of these fields by
refusing to comply with the decision.

The Defence notes that this Chamber has previously
adopted a restrictive approach to interlocutory appeals.
The Defence therefore respectfully submits that the
Prosecution should not attempt to appeal, through the
back door, by simply refusing to comply with these

subjective fields.

The second component of my general observations relate to

the practical -- the practicalities of the e-court
protocol, although in our view practicality can often
have a substantial impact upon the fairness of the
proceedings.

The Defence notes that both the Registry and the
Prosecution have attempted to distinguish the e-court
protocol and to define it as a protocol to regulate the
management of evidence for the purposes of the
confirmation hearing, and that it is not intended to
regulate the disclosure obligations of the parties.

This is true. However, in response, the Defence stresses
that the two cannot be completely separated, as a
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substantial component of the Prosecutor's disclosure
obligations are also related or comprised of the
materials on which it intends to rely at the confirmation
hearing.
Therefore, by requiring the Prosecution to provide the
meta data in subjective fields, the e-court protocol
ensures that the Defence has access to this crucial and
substantial evidence in a format which meets the minimum
requirements for fairness and an effective Defence
preparation in the leadup to the confirmation hearing.
The Defence therefore submits that the e-court protocol
can play an important ancillary function of being, in
effect, a guarantee or record that the Defence has access
to these materials in a manner which complies with its
rights under the Statute and Rules.
Me Flamme has addressed you today in terms of his
difficulties in accessing certain files. It's not
something I can comment on, because I attempted to access
the OPCD computer today, and it's been moved to a
different room which I don't have access to and
apparently the password has been changed and no-one in
this building now has access to the password. SoI'm
relying on Me Flamme's submissions in this regard.
In terms of the evidence which will be submitted
henceforth and the charging list which will be filed by
Page 71
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the Prosecution in the near future, the Defence don't
know how this will be filed in terms of whether it will
be filed as a physical document -- simply the
cross-referencing between the documents and this meta
data or between the incidents and the charge, et cetera

-- or whether they intend to actually provide it
electronically in a form which can be imported into
Ringtail, which automatically links it to these
documents.

If it's the former, and they are indeed linking the meta
data to the documents, then the Defence is of the view
that it would be no additional work for them to provide
it in the same format to the Registry. If, however, it

is merely a physical list, or a physical description,

that would mean that the Defence team would effectively
have to input that meta data themselves in relation to
each document. In order to verify -- in addition, if the
Defence wishes to verify whether any meta data is
missing, the Defence would have to go through all the
documents, and in this regard I would think it would be
useful to draw to your attention the difficulties that

the Defence team face with Ringtail cannot necessarily be
divorced from this issue, because the Defence has a
different system of Ringtail. The Prosecution and the
Registry both have access to a system of Ringtail which
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allows collaboration between the parties, or between
themselves, whereas the Defence effectively is given two
stand-alone laptops -- Ringtail on one laptop and
Ringtail on the other laptop. The Defence has to import
all the documents into one laptop and into the second
laptop. If it changes, any meta data imported or any
organisation done on one laptop is not replicated on the
other. They have to physically replicate it on the

second laptop. So it's an incredible amount of work.
Any annotations or comments made by one Defence team
member, the other Defence team member can't see.
Whereas, in contrast, if the material is filed with the
Registry with the subjective meta data, it means that the
Defence can upload from the Registry all this evidence
with all the meta data filled in. So it is extremely

time effective for the Registry -- for the Defence to

have this.

[4:52 p.m.]

So, basically, in effect, if the Prosecution is required

to comply with the subjective fields in the initial

format of the e-court protocol, the Defence can upload it
in this format and, as noted before, the Chamber would
then have a minimum guarantee that the Defence has had
access to this crucial information in a usable format
which contains the necessary information to comply with
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the Defence rights under the Statute.

And in this connection the Defence would like to refer to
paragraph 34 of the annex to the 15 May decision of this
Single Judge in which the Single Judge held that filing
evidence to the Registry in accordance with the e-court
protocol would ensure that no matter what the
shortcomings may have occurred in the disclosure process,
the parties will have access to the evidence to be
presented at the confirmation hearing before it
commences. I would add to this, that it is essential

that the parties have access to the evidence in a useable
and fair form.

That concludes my general observations, and I would just
ask whether you would like me to continue with my
specific remarks regarding each point, or I wasn't sure

if the Prosecution had concluded their observations in

that regard.

[4:54 p.m.]
JUDGE STEINER: I think you should continue. Even if the

Prosecution has any specific point to be discussed, the

Prosecution can take the floor later.

MS TAYLOR: Thank you, your Honour. As noted, the first

point of discussion was the Prosecution proposal to
delete the fields "author", "author organisation”,
"recipient”, and "parties".
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As raised in our previous comments, the Defence strongly
contest this, since such fields would exclude -- would
obscure from where the documents were disclosed and would
then render it very difficult for the Defence to

challenge such issues as chain of custody, or to examine
the authenticity of the documents.

Even if -- I think the previous proposal of the

Prosecution was merely to note DRC authorities. Even if
the documents did in fact come from the DRC authorities,
it's quite a vague title and doesn't allow the Defence to
conduct any meaningful enquiries.

I think this was raised before by the Prosecution, the
issue that perhaps the authors or the organisations from
which it emanated may have been subject to protective
measures. In this regard, the Defence concurs with the
suggestion of the Registry that this problem can easily

be overcome by the use of pseudonyms, and the Defence can
therefore link the pseudonyms to the witness, or if the
Defence has subsequently disclosed the witness identity,
it will know who it is linked to. SoI don't see that as
being any practical impediment.

The second issue was the proposal of the Prosecution to

non

delete the fields related to "witness", "elements of

n"non non

alleged crime", "incident", "elements of statement of

non

facts", "modes of participation", and "exculpatory".
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I note in this regard again that in the paragraph 59 of

the annex to 15 May 2006 decision the Single Judge
emphasised that: "In the view of the Single Judge, in
order better to guarantee Thomas Lubanga Dyilo's right to
a fair trial the Prosecution must not only discharge its
disclosure obligations promptly but also communicate the
documents containing the charges and list of evidence, so
the Defence can learn as soon and as fully as possible
about the Prosecution's case at the confirmation hearing.
This can best be achieved by organising the Prosecution
charging document and list of evidence and the
Prosecution amended charging document and/or list of
evidence so that: (1) each item of evidence is linked to
the factual statement it intends to prove; and, (2), each
factual statement is linked to the specific element of

the crime or mode of liability, or both, with which

Thomas Lubanga Dyilo has been charged."

COURT OFFICER: Please slow down and please wait for the

interpreters to catch up when you read -- very fast.

MS TAYLOR: Iapologise to the Registry and the interpreters.

The Defence completely agrees with the substance of this
statement. However, for the underlying rationale to be
effective in practice, the Defence believes that this

meta data that corresponds to this statement must be put
into the e-court protocol, since, as I mentioned before,
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if the Defence merely gets a physical document, it would
then be incumbent upon the Defence to manually input the
meta data in relation to each document itself into

Ringtail, and since in the courtroom it will be using
Ringtail and e-court, the easiest way to have access to

this meta data is through the evidence being filed to the
Registry with the corresponding meta data, corresponding
to the statement of the Single Judge.

Finally, there were two Defence suggestions, and this was
contingent upon the Single Judge actually reopening the
e-court protocol. The first suggestion was that -- and

we think that this may have been just an omission from
the initial draft -- that in the terms of the fields,

I think it was "author" and "organisation", et cetera,

from which a document emanated, that the current draft
fails to include "persons or witnesses from whom the
document emanated". It only requires the parties to
identify the source if it's an organisation. The other

fields "author", "witness to whom it will be tendered" do
not necessarily address the scenario of a person
providing documents to the OTP which they did not author
and through which -- will not be tendered through them.
So it was merely to suggest that this may have been an
oversight, and arguments in support of this field would
be the same as the arguments in support of the fields of
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m"non

"author", "organisation”, et cetera.
The final Defence comment would be the suggestion of the
deletion of the "crime" and "modes of liability" for the
Defence, and in this regard the Defence submits that this
is linked to the unique position of the Defence and the
legal rights of the Defence as set out in the 15 May 2006
decision, which clearly demarcate the obligations of the
Defence from those of the Prosecution. For instance, in
the annex to the 15 May 2006 decision, at paragraph 118,
it is stated, "In the view of the Single Judge, under

Rules 79 and 80 of the Rules the Defence has the right
not to reveal, before the confirmation hearing, any of

the defence on which it intends to rely at trial." At
paragraph 135, it is stated, "The Single Judge considers
that because Rule 78 of the Rules mirrors the content of
Rule 77 of the Rules, the obligation of the Defence under
Rule 78 of the Rules does not extend to the witness
statements on which the Defence intends to rely at the
confirmation hearing."

Number 3, although the Defence must eventually file the
statements, in terms of the timing the decision only
specifies that the Prosecution must have access to those
statements before the start of the hearing unless the
Defence is authorised to file them ex parte. There is

thus no legal obligation for the Defence to disclose the
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documents within any set time frame, provided that the
Prosecution has access to it before the start of the
hearing. And, fourthly, whilst the decision expressly
requires the Prosecution to link the evidence to the
factual statements it intends to prove and to link the
statement to each specific element of the crime and mode
of liability, the decision imposes no legal requirement
for the Defence to do so.

In light of these pronouncements, the Defence is of the
position that it should not be required to fill in any
fields which would require it to disclose in advance its
strategy or legal position regarding the elements of the
crime and modes of liability.

Although, as has been noted by the Registry in its
comments information inserted in the protocol is not
automatically and immediately provided to the parties,
the Defence considers that it would be a waste of the
Defence's scarce resources to insert superfluous

information. Thank you, your Honour.

[6:01 p.m.]
JUDGE STEINER: Thank you very much. If the Prosecution

wants to make any observations only on specific points of

the disagreement topics of the draft protocol, please.

MR WITHOPEF: Yes, your Honour, we wish to make a number of

observations. We were a bit surprised -- and I will keep
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this short -- that the issue of the e-court protocol is
considered a res judicata by our learned friends from the
Defence. This was a draft protocol, and it was named as
such. That's the first reason why we disagree.

The second reason is that your Honour the Single Judge,
after the issue has been discussed, has obviously
reconsidered her previous decision, and after
reconsideration the discussion on the e-court protocol
was reopened. And, finally, the Defence has extensively
taken part in the meetings with the Registry and as
facilitated by the Registry, and at the latest at this

point in time the Defence has definitely waived any right
to come up with a principle of res judicata.

A second observation: it's a bit surprising that two
hours ago we heard -- and I think it was very much
emphasised by our learned friends from the Defence --
that the e-court does not work, it was said in very
straight-to-the-point language, and then two hours later,
when it's used, the purposes of the Defence, the
beauties, or the alleged beauties of the e-court protocol
are described in wonderful colours, there's a discrepancy
on the Defence side within two hours.

One point was made in respect to the minimum requirements
of fairness. The e-court protocol has nothing to do with
the minimum requirements of fairness. The minimum
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requirements of fairness are spelled out by the law, by

the Rome Statute, and the Rules of Procedure and

Evidence. And disclosure serves the minimum requirements

of fairness and I believe, in this context, one should go
back -- and I very strongly suggest to do so -- one
should go back to the legal basis for the e-court

protocol. And the legal basis is Regulation 26 of the
court's regulations, and it reads as follows: "The court
shall establish a reliable, secure, efficient electronic
system which supports its daily judicial and operational
and management and its proceedings."

That is what the e-court protocol is based upon. There
is nothing in this context in Regulation 26 which talks
about the rights of the Defence, which talks about
minimum requirements of fairness. It talks about
practicability, and of course the Prosecution supports
each form of practical approach that allows the court to
properly work.

The meaning the Defence is trying to give the e-court
protocol, in our view, it is not only a stretch of
Regulation 26(1); it just hasn't any basis in it.

I really wish to make this point.

Pseudonyms: To address one or the other of the more
concrete suggestions made by my learned colleague from
the Defence, of course pseudonyms can be used, and they
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have been used in proceedings before the ad hoc
tribunals, but using pseudonyms in this context is
actually quite dangerous, because pseudonyms can be mixed
up and this would aggravate the risk for the people for
whom pseudonyms are used.

And, again, I wish to draw the attention of your Honour
to the fact where we are in these proceedings. We are at
the stage leading up to a confirmation hearing, and

I wish to again emphasise that, in the Prosecution's

view, the Defence -- and this reflects what has been the
situation at the ad hoc tribunals -- has not a right, and

it cannot be based on fairness, to at this point in time,

and I emphasise "at this point in time", to get to know

in respect of each and every material the Prosecution
wishes to use -- to get to know the source. As a matter

of regularity the Prosecution will be prepared to, at the
confirmation hearing or prior to it, if ordered by the
Pre-Trial Chamber, to disclose the source. Obviously the
source is closely connected to the evidential value of

any evidentiary material that is being submitted to the
court.

But disclosing the source -- and you are certainly not
surprised, your Honour, that many documents have been
provided by witnesses -- would mean that the Prosecution
has to disclose the identity of its witnesses. There are
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the respective applications pending before your Honour.
At this stage the Prosecution cannot disclose the source,
even if it would be inclined to do so, and once your
Honour has decided on these applications and in the event
the applications would be granted, then the Prosecution
could still not provide the source. There are many
practical implications, and I understand of course the
concern of my learned colleagues from the Defence to make
the best use of the evidence and the materials provided
by the Prosecution, but there are overarching principles
which do not provide for such an extensive -- such an
extensive use of the e-court protocol.
And I do believe, and I come back to Regulation 26(1),
that this was never the intention of the legislator, to
combine the statutory rights of the Defence with details
of the e-court protocol. There are the rights and they
are spelt out in the law and there is the e-court
protocol, and these are completely separate matters
legally and factually, and what Defence tries to do is to
enhance its rights by using the e-court protocol, and the
Prosecution opposes such an approach as a matter of
principle. Thank you very much.

[6:09 p.m.]

JUDGE STEINER: So before we finish this topic of the
discussion, I would like to give the floor again to
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Ms Melinda Taylor, or the Defence team, to make final
observations upon the comments made by the Prosecution.

MS TAYLOR: Thank you, your Honour. It would just simply be
a concluding phrase that although the e-court protocol
may just be an instrument, it is nonetheless, in the view
of the Defence, an instrument which facilitates fairness,
and that the Registry does have a very real and effective
role to play in being the guardians of this fairness and
recording that the Defence, at the stage prior to the
confirmation hearing, does have access to this
substantial and crucial evidence in this useful and fair
format. Thank you, your Honour.

[6:10 p.m.]

JUDGE STEINER: Thank you very much. As I said in the

17:10:35 15 beginning of this hearing, the Chamber will rule on this
17:10:39 16 issue as soon as practicable.
17:10:45 17 Now it's time to go to items 4 and 5 of our agenda and,
17:10:51 18 as decided by the Chamber, with the agreement of the
17:10:56 19 parties, this part of the hearing will be in closed
17:11:00 20 session, so I would like to ask the Registry to make the
17:11:08 21 proper arrangements for the closed session.

22 [5:11 p.m]

23

24

25
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1 [5.19 p.m.]
17:11:44 2 CLOSED SESSION
17:19:01 3 4
5

o N

9
10
11 Pages 85 to 120 expunged-Closed session
12
13
14
15
16
17
18
19
20
21
22
18:37:51 23 [6:37 p.m.]
18:37:51 24 THE USHER: All rise.
18:38:04 25 [At 6.37 p.m. the Chamber adjourned accordingly]
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