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WITNESS: DAR-OTP-P-1042

International Criminal Court

Trial Chamber I

Situation: Darfur, Sudan

In the case of The Prosecutor v. Ali Muhammad Ali Abd-Al-Rahman

("Ali Kushayb") - ICC-02/05-01/20

Presiding Judge Joanna Korner, Judge Reine Alapini-Gansou and Judge Althea Violet
Alexis-Windsor

Trial Hearing - Courtroom 3

Friday, 8 April 2022

(The hearing starts in open session at 9.33 a.m.)

THE COURT USHER: [9:33:48] All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE KORNER: [9:34:08] (Microphone not activated)

THE COURT OFFICER: [9:34:23] Good morning, Madam President. The situation
in Darfur, Sudan, in the case of The Prosecutor versus Ali Muhammad Ali
Abd-Al-Rahman ("Ali Kushayb"), case reference ICC-02/05-01/20.

And for the record, we are in open session.

PRESIDING JUDGE KORNER: [9:34:35] Yes, thank you very much.

Appearances, please. Prosecution, first.

MR NICHOLLS: [9:34:43] Good morning, Madam President, your Honours.

I'm Julian Nicholls. The same as yesterday, I'm here with Claire Sabatini, Edward
Jeremy, Rachel Mazzarella and Mohanad Elkholy. Thank you.

PRESIDING JUDGE KORNER: [9:34:58] Thank you.

The Defence.
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1 MRLAUCCIL: [9:35:01](Interpretation) Good morning, your Honour.

2 With Mr Abd-Al-Rahman this morning, the same representation as yesterday. I can

3 repeat the names.

4  PRESIDING JUDGE KORNER: [9:35:12] No.

5 MRLAUCCL [9:35:13](Interpretation) Okay. Thank you.

6  PRESIDING JUDGE KORNER: [9:35:14] And for the Legal Representatives for

7  Victims.

8 MS VON WISTINGHAUSEN: [9:35:17] Yes. Good morning, Madam President,

9  your Honours, dear colleagues. For the victims today, my colleague, Mr Nasser
10 Amin Abdalla, attending remotely; next to me, associate counsel Anand Shah, Idriss
11 Anbari, and myself, Natalie von Wistinghausen.
12 Thank you very much.
13 PRESIDING JUDGE KORNER: [9:35:38] Yes, thank you.
14 Just before -- I'm sorry to keep you waiting, Professor, but just a couple of what's
15  called housekeeping matters.
16  First of all, Mr Laucci, there has to be a break between the two witnesses, for obvious
17 reasons. It would be very help- -- you said you weren't sure whether you'd go into
18  the second session or not. If you come to the conclusion you do need more than the
19  one and a half hours, then what we're going to do is sit through. We hope you
20  would finish, at the latest, by 11.30, have the break then, and then sit till 1 o'clock. So
21 it'd be a two-hour and then a one-hour session, on the basis that Mr Nicholls thinks
22 it's unlikely there'll be any re-examination, and I think any questions from us will be
23 relatively short. That's the first matter.
24 The second matter is this, Mr Nicholls, this really applies to the Prosecution. You

25  very kindly, at my request, supplied us with a list of acronyms some time ago, when

08.04.2022 Page 2



ICC-02/05-01/20-T-029-Red4-ENG CT2 WT 08-04-2022 3/83 T
Pursuant to the Trial Chamber |’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public redacted version of this transcript isfiled in the
case.

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-1042
1 we first was seized of this case, but having looked last night to check some of them, I
2 realised that some of it, it's not a complete list of the acronyms that are going to figure
3 inthis case. For example, the SPLM -- or whatever, does not appear.
4 Professor de Waal and you all and everybody is familiar with this, but we're not.
5 And so, until then, it would help if we could have a list.
6  Equally, it will help if we could have a list of some of the more common terms in, I'm
7  assuming it's Arabic, such as, I noted, "asakir" and "umdah", just a description of -- and
8 ifit's arank, if it's a military rank of some kind and what itis. Until we get really
9 familiar with it, all of that will be very useful.
10 And, finally - and, can I say I'm not asking for this to be done by Monday, but as soon
11 as possible - if we could have a list of the more commonly used words, which are said
12 to be insulting words, in which -- some of which Professor de Waal was asked about.
13 MR NICHOLLS: [9:38:14] Thank you, your Honours. We'll prepare that as soon as
14 possible and circulate it to the parties and perhaps for the interpreters as well.
15 PRESIDING JUDGE KORNER: [9:38:21] I think that would be helpful.
16 MR NICHOLLS: [9:38:25] I see nodding, so yeah, we will try to set that. Thank you.
17 Thank you, your Honour.
18  PRESIDING JUDGE KORNER: [9:38:30] Yes, thank you very much.
19 Yes.
20 MR LAUCCI: [9:38:31] Maybe a suggestion, I welcome your proposition to circulate
21  it, but maybe if it is worth it, we could follow -- in a quick period of time -- the
22 process for the agreed facts on these terms and definitions.
23 PRESIDING JUDGE KORNER: [9:38:47] Yes, well, if we can turn them into agreed
24 facts, that would be extremely helpful.

25  MRLAUCCI: [9:38:53] Yes, let's try it.
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MR NICHOLLS: [9:38:54] Yes. And we'd also welcome any suggestion of terms
from the Defence (Overlapping speakers)

MR LAUCCI: [09:38:58] We'll work on our side, too, yeah.

PRESIDING JUDGE KORNER: [9:38:59] Well, and particularly, if the Defence know
that they are going to be deal- -- some of the terms you've been asking the Professor
about,  hadn't come across before; so anything that you know you're going to be
asking about, would be very helpful.

MR NICHOLLS: [9:39:11] We will do that. Thank you.

PRESIDING JUDGE KORNER: [9:39:13] Thank you very much.

Yes, Professor, I'm sorry to have kept you waiting.

Mr Lauccdi, yes.

MR LAUCCI: [9:39:21] Professor de Waal just mentioned to us just before you came
in the room that he had a clarification, a correction to make to his report; so maybe I
will let him do.

WITNESS: DAR-OTP-P-1042 (On former oath)

(The witness speaks English)

THE WITNESS: [9:39:33] Thank you, your Honours.

Yesterday, when we were examining, it was page 44 of my report, which is
DAR-OTP-0220-1666, there was an arithmetic error. And the source of the error was
that the number of Fur MPs, which was 29 per cent, and "18" as the number. So
would like to correct that on the record.

PRESIDING JUDGE KORNER: [9:40:01](Microphone not activated)

THE WITNESS: [9:40:03] 29 -- it is 18, and the source of the error was that I
inadvertently put the percentage figure, which was 29, not the total figure of 18.

PRESIDING JUDGE KORNER: [9:40:15] Yes, thank you.
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QUESTIONED BY MR LAUCCI: (Continuing)

Q.  [9:40:19] Thank you.

Now that this has been done, I would like to go back where we stopped yesterday
evening, that was paragraph 120 of the -- of the report and that is the page 1671.

We were talking about the rebellion and its compositions, and I will maybe in the
time that -- or is the document already there? Yeah, okay. Perfect.

120, sorry. Yes, thank you.

So I started asking some questions about the composition of the rebellion and
specifically on these village defence militias that you mention in this paragraph.
First question: Did someone mobilise the defence -- village defence militias?

A.  [9:41:37] The leadership of the SLA, the -- Abd-Al-Wahid Al Nur and a number
of other commanders associated with him, mobilised them. They were also
mobilised spontaneously in response to attacks by the Arab Janjaweed.

Q.  [9:42:00] So this spontaneous -- what you are describing as a kind of levée en
masse, that is, the civilians just taking weapons to defend themselves?

A. [9:42:12] That would be correct.

Q. [9:42:13] Thank you. And when you say in response to attacks, was it in
response to attacks or in -- in order to prepare in case of attacks or ...?

A.  [9:42:32] I don't have exact village-by-village data. I would imagine that if one
village were to be attacked, the neighbouring villages would pre-emptively mobilise.
Q.  [9:42:48] Thank you very much.

Do you know if the local Fur community leaders, like umdahs or shartais, played a role
in that mobilisation?

A.  [9:43:05] The -- insofar as village leaders or umdahs were part of their

communities, they might well have played a role. I don't have specific information.
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Q.  [9:43:23] Thank you very much.

A.  [9:43:25] Let me add, the more senior leadership did not. The more senior
tribal leadership --

Q.  [9:43:29] Okay.

A.  [9:43:29] -- did not play a role.

Q.  [9:43:35] What are the -- do you know what are the categories of age of people
who joined the village defence militias?

A.  [9:43:57] I don't have specific information. What I do know is that there were
some former soldiers who had retired from the army, who provided their skills. The
majority were younger people.

Q. [9:44:16] Do you know if that included children under the age of 15?

A.  [9:44:22] 1 don't know.

Q.  [9:44:25] Was it exclusively a male thing or did that also include women joining
the village -- the village defence teams?

A.  [9:44:35] There were a number of women who I know who were very active in
mobilising support. The extent to which they actually took up arms and joined the
defence forces as combatants, I -- I'm not sure.

Q.  [9:44:57] When you say "mobilising support," can you be more specific? What
do you mean? What kind of support are you talking about?

A.  [9:45:05] One of the -- two types: One would be material support, food and so on.
The other would be there is a tradition in Darfur of women singing songs to
encourage the men and to try and hold them to standards of -- of bravery or indeed
also to -- to encourage them towards peace.

Q.  [9:45:39] Thank you very much.

Generally, what was the scenario? Did the village defence militia defend their own
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1 village only or would they be more mobile and join -- be able to join actions away
2 from the village?
3 A, [9:46:00] The rebel forces as a whole, particularly on the northern side, were
4 mobile and did engage in military activities away from their home villages. This
5  was -- they were less mobile on the southern and western side. There were certainly
6  attacks on police stations, on -- and on other targets, not in the immediate vicinity of
7  where the -- the military bases and the villages were.
8 Q. [9:46:46] When you speak about an attack against a police station, that sounds
9 like really an attack because a police station is -- is a place where you can have men
10 with weapons and ability to defend. Would that -- and we are talking now about

11 village defence militias?

12 A. [9:47:14] The attacks of which I'm aware --

13 Q. [9:47:18] Mm-hmm.

14 A, [9:47:18] -- all involved the -- let us call them the regular forces of the rebels.
15 Q. [9:47:25] Okay.

16 A. [9:47:26] There is a blurry line between the village defence militia and the

17  regular forces.

18 Q. [9:47:35] So I understand that these village defence militias may, from time to
19  time, join together with the more regular forces to support a specific attack, which
20  would require some support?

21 A. [9:47:49] That is a reasonable supposition.

22 Q. [9:47:52] Thank you. And what about the presence of persons or groups who
23 donot form part of the usual population of the village? I'm thinking about the

24 nomadic groups that could be in the -- in the vicinity of the village, would

25  they -- would they be considered as an enemy, a threat and be attacked, or would
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they be left apart?

A.  [9:48:37] In the early days of the rebellion, the leadership of the SLM,
particularly Abd-Al-Wahid Al Nur, made particular attempts to - number one, to
reach out to the Arab leaders, including Musa Hilal, to say this is not a war against
the Arabs; to make public statements in that regard; also to advertise the fact that
within their own ranks, both military and political, they had Arabs, and, indeed, I
might mention when it came to the peace talks at Abuja, one of the most senior
delegates of the SLM peace negotiation was an Arab, an Arab Rizeigat; and also to
encourage their local commanders, their local followers, to do the same thing.

The same was not true of the forces under the control of Minni Minawi of SLM/A,
which were active in the Zaghawa areas to the north and east. And the -- as the war
escalated in the middle months of -- of 2003, the relationships between Arab and Fur
communities became much, much more polarised.

Q.  [9:50:25] (Microphone not activated)

Thank you. Isit polarised to such a level that these nomadic Arab tribes could be
targeted?

A.  [9:50:39] There -- there were a number of attacks against the -- the Damra.
Damra, D-A-M-R-A, means a small settlement of -- sometimes a temporary settlement
of anomadic group. There were a number of attacks against those Damras and
against the livestock herds of Arabs, especially in North Darfur. Not -- and I would
add, not all of these were on the record of violations, attacks documented by human
rights organisations at the time.

Q.  [9:51:36] Thank you very much.

Did the members of the village defence militias stay among the population in their

respective families, or you will explain, when they were not in operation, or did they
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distinguish themselves and separate from the civilian population?

A.  [9:51:56] I can't give an authoritative answer to that question.

Q. [9:52:04] Not even a trend?

A, [9:52:06] I think it is fair to say that village defence militias would remain in the
villages, that was their function, and therefore they would be in that locality, in that
specific -- in that specific village.

Q.  [9:52:22] But did you hear about any village where, I don't know, an
encampment of the local village defence militia would have been created?

A.  [9:52:36] The -- the encampments of which I'm aware are the -- the camps that
were for the SLA and JEM fighters themselves.

Q.  [9:52:49] Okay, so I take your answer as a no concerning the village defence
militias?

A.  [9:52:56] That would be a fair -- I'm not saying they did not exist, but I was not
aware of them.

Q.  [9:53:03] Do you have any clue where the weapons of the village defence
militias were stored when they were not used?

A.  [9:53:10] I don't know specifically.

Q.  [9:53:15] Talking about that proportion of 7 to 8,000 men that you -- you
mentioned for the -- that's the addition of SLA, plus JEM, so what -- what is your
assessment of the proportion of these 7 to 8,000 men, using Land Cruisers and
everything, compared to the -- the village defence militias?

A.  [9:53:48] The village defence militia would undoubtedly be a considerably
higher number.

Q.  [9:53:55] So these 7 to 8,000 is only for the formal troops and does not include

the militias?
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A.  [9:54:04] We must use the word "formal" carefully here, because these forces are
irregular forces, yes.

Q.  [9:54:12] I follow you on this one, fully.

What was the nature of the popular support at the beginning of the rebel movements
among the Fur?

A.  [9:54:29] The Fur had, over the previous 15 years or so, become politicised and
become mobilised because of what they saw as -- as unfair treatment by the
government and attacks, and they were very receptive to the appeals and the
leadership of the SLM and SLA. Lessso to JEM. JEM did have some sort with the
Fur, but the greater part of JEM support was with the Zaghawa.

Q. [9:55:18] And did that evolve in time?

A.  [9:55:20] As the war intensified, the support consolidated.

Q.  [9:55:27] And, according to you, what was the -- the knowledge of the
Government of Sudan about the existence of these village defence militias and the
numbers that they included?

A. [9:55:58] As far as the Government of Sudan was concerned, their own
information networks across most parts of Darfur had been enormously reduced by
the split within the ruling party, just a few years previously. So their detailed
knowledge would have been much less than they would have wanted, much less than
would have been the case, even four years -- four, five years prior.

Q. [9:56:40] So without that detailed knowledge, would that be their perception,
that each and every village or mosque with a Fur population component would have
a defence militia joining and supporting the rebellion?

A.  [9:57:02] The -- I'm not sure that they would have made exactly that reasoning.

Their -- the way in which they articulate the reasoning, does not make a distinction
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between a village and a village defence militia. They would say, the communities as
a whole are supporting the rebellion. And they were -- the way they were
describing them in their public statements at the time, and, in my understanding,
even in their directives, did not make a distinction between villages and village
defence militia.

Q.  [9:57:51] Thank you.

Forget the perception of the Government of Sudan, was it concretely the situation that
in almost all villages with the Fur population, village defence militias would have
been mobilised at that time?

A.  [9:58:12] Let me answer that question by saying that over the previous 15 years,
the ownership of firearms, modern firearms in Darfur had become so widespread that
any adult man would either .... no, I -- I was going to say any adult man would have
a firearm. That would be correct for the nomadic groups, because the nomadic
groups had livestock, which were very valuable, which they would want to defend.
So it would be normal to see in any livestock herders, there would be men with

a Kalashnikov on their shoulder. For villagers, many of them, but not all.

Q.  [9:59:07] And I asked about whether there was a militia, you answered by
referring to the possession of weapons. So I do understand that you make a link
between the two, and to have a defence militia, you -- they would have to have
weapons in their possession.

A.  [9:59:28] The -- insofar as any of those adult males had weapons authorised
under the Popular Defence Forces, which was the standard militia prior to -- in the
1990s, let us say, those weapons would have been registered. From -- but many
unregistered weapons and large numbers of unregistered ammunition would also

have been present and available in -- in Darfur. So the term "militia" can refer either
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to something that is formalised and registered, or simply to a -- if you like, a crowd of
adult men who are armed and are mobilising themselves. And in the case of

the -- the Fur, after -- during this period, it would be more the latter than the former.
Q. [10:00:43] Thank you. Iwant to -- to follow up on that weapons issue. You
mentioned a register of -- a registration process for weapons. Does that mean that at
the local level, the authorities had a register of how many weapons there were

in -- registered weapons there were in the area and by whom they were detained?

A.  [10:01:11] They aspired to have such a record, and increasingly, they were
unable to -- to have it.

Q. [10:01:19] Okay. Iunderstand that there was a record, but it became moot --
A. [10:01:25] Yes.

Q.  [10:01:25] -- because of the arrival of new weapons in the -- in the locality. And
talking about these new weapons, where did they come from? Who armed the
village defence militias?

A.  [10:01:38] The -- the village defence militias were armed through -- some of
them were armed back in the 1980s, some of them acquired weapons through the
Popular Defence Forces, either during the 1990s, and -- and then they would have
said, "We are no longer part of this." Or, in -- when the -- the government began to
respond to the rebellion in 2003, by arming -- by bringing in new recruits into the
Popular Defence Forces, who then went over to the rebels, and in addition to which
there were arm supplies coming from SPLA in South Sudan and arms coming across
the border from Chad.

There is -- finally, there is also an open market in weapons. It's possible to buy
weapons.

Q. [10:02:43] What -- what kind of weapons are we talking about?
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1 A, [10:02:48] I've not attended one of these markets myself, and I -- but I

2 understand ammunition and small arms.

3 Q. [10:03:05] Any clue about the price of a Kalashnikov in this market?

4 A. [10:03:14] I believe the information does exist. [ don't have it.

5 Q. [10:03:18] Without talking of a specific price, which I think, by the way, should

6  not exist, was it a -- was it cheap or was it expensive?

7 A.  [10:03:24] I'm not -- I can't tell you about the market price of guns.

8 Q. [10:03:29] Everything is negotiable. Thank you.

9 Can we move, at paragraph 124, it's on page 1672, sorry. There you -- you mention
10 afigure -- you talk about the attack on al-Fashir, the humiliation of the Government of
11 Sudan, and then you talk about a figure of 34 victories of the rebellion over 38
12 encounters, over the period of April to July 2003.

13 What are you counting there? Is it only real heavy military operations launched by
14 the rebellion or all kinds of clashes?

15 A. [10:04:23] The source of that information was a combination of the United

16  Nations and the US government. And the impression that I had from my own

17  discussions was a similar ratio of -- of rebel victories to rebel losses during that period.
18  The specific figure comes from those sources. The -- and so the -- the exact criterion
19  whereby they were identifying a military engagement, I don't know. But the -- from
20  the context in which the information was given, I understood this to be battles

21  between forces. This was not attacks on civilians. This was battles between forces,
22 and primarily in northern Darfur.

23 Q. [10:05:24] Thank you very much. Can I ask you, please, to go at document

24  number 11 in the Defence binder, and that is the document ICC OTP-0153-0686.

25 A.  [10:05:43] Mm-hmm.
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Q. [10:05:45] And the title of the document is, "ACTS OF REBEL AGGRESSION
AGAINST THE TOWNS, VILLAGES AND CAMPS OF DARFUR". This is

a document that we show -- we have shown you on Saturday. You confirm so?

A. [10:06:07] That's correct.

Q.  [10:06:13] Apparently, I have to say again the ERN. Irepeat it, ICC,
OTP-0153-0686.

Yesterday -- on Saturday, we -- we gave you an opportunity to -- to look a little bit
through that document.

PRESIDING JUDGE KORNER: [10:06:43] Can you tell us what it is.

MR LAUCCI: [10:06:46] Certainly. I was about to say it.

Q. [10:06:48] Well, this is a document that we obtained through the disclosure
process from the Office of the Prosecutor, and this is a document - I speak under the
control of my colleagues - that was handed over to the UN Commission of Inquiry by
the Government of Sudan, either the ministry of defence or the ministry of interior,
and which was then passed to the Office of the Prosecutor. And this is a document
that is very long, 38 pages. And when you will browse through, you will

see -- maybe we can scroll down a little bit in the document to see how it looks.

Yes. You see, there is a chart with a series of attacks. It's --

PRESIDING JUDGE KORNER: [10:07:42] It's very difficult to see on this. Can we
zoom in just so we can see.

MR LAUCCI: [10:07:47] Yes.

PRESIDING JUDGE KORNER: [10:07:48] Thanks.

MR LAUCCI: [10:07:49]

Q.  [10:07:50] So it's chronologic, and it's listing various attacks that were -- were

reported over the period, starting in 2002, and if we to the last page, it ends on 3
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1 November 2004. So it's really covering end 2002, end 2004, and you can see in the
2 left column that there is a total of 364 attacks by the rebellion over that period.
3 Does that description ...
4 PRESIDING JUDGE KORNER: [10:08:37] Yes, thank you very much, Mr Laucci.
5 MRLAUCCI: [10:08:40]
6 Q. [10:08:42] According -- so, according to this document, there was an average
7  of -- if we take two years, 364 attacks, that makes an average a little bit below one
8 attack every two days reported in Darfur over that period.
9  Does that figure seem convincing to you?
10 A.  [10:09:09] The overall figure is convincing.
11 If I may make a comment on this document. Ihave, you know, obviously no
12 information about many of these particular attacks. I noticed number 35 is the -- on
13 page 4, is the attack on Al-Fasher.
14 PRESIDING JUDGE KORNER: [10:09:36] I'm sorry. Could we have the
15 document -- could we have the page on the screen. The fourth page of the document,
16 isit?
17 THE WITNESS: [10:09:42] That is OTP-0690.
18  And I would note that the --
19  PRESIDING JUDGE KORNER: [10:09:59](Microphone not activated) Is there
20  a problem with interpretation; is that right?
21 (Pause in proceedings)
22 PRESIDING JUDGE KORNER: [10:10:12] Judge Alexis-Windsor asks whether his
23 volume can't simply go up.
24 (Pause in proceedings)

25 THE COURT OFFICER: [10:10:28] Message for the Arabic booth: If you could
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please -- please speak louder.

(Pause in proceedings)

THE COURT OFFICER: [10:10:52] Message for the Arabic booth: Could you please
run a test.

(Pause in proceedings)

PRESIDING JUDGE KORNER: [10:11:43] I think it's solved for the moment.

MR LAUCCI:

Q.  [10:11:50] Sorry for interruption.

A. [10:11:54] Thank you.

The point I wanted to make was that the beginning of large-scale hostilities can really
be dated to that attack on 25 April. And that attack is number 35 on the list.

So -- and the list begins in January of 2002. So in between January of 2002 and the
end of April 2005, there were 35 rebel attacks. Thereafter, the pace was

of -- was -- was much higher.

Q. [10:12:34] Yes, indeed. Thank you. It means that there was really an
intensification --

A. [10:12:39] Yeah.

Q.  [10:12:39] -- at this moment, which would, actually, take the ratio over the
period from, let's say, April 2003 to December 2004 even higher than one every two
days.

And this number of attacks by the rebellion, is it something that is widely known and
reported, according to you?

I mean, there was a lot of attention on Darfur -- on the Darfur crisis by media
coverage and all sorts of observers. It is something that -- that is widely known and

reported?
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1 A, [10:13:29] Number one, it was the rebel attacks against civilians were
2 underreported. And Irefer to this -- I can't find the paragraph right now, I do refer
3 tothisin one -- at one point.
4 The second answer is, of course, this was a war, and the war was reported.
5 Q. [10:13:58] Thank you very much.
6  Maybe a follow-up question. Any -- any idea why this number of attacks from the
7 rebellion on the civilians was underreported? Any reason for that?
8 A. [10:14:13] I -- the reason that became clear to me when I visited Darfur was that
9  the international aid workers and journalists overwhelmingly visited the towns and
10 the camps for displaced people and the refugees. ~Almost none of them visited the
11 nomadic camps. So the -- the Arab side of the story was not told.
12 MRJEREMY: [10:14:58] Sorry, Madam President --
13 PRESIDING JUDGE KORNER: [10:15:03] (Microphone not activated)
14 MRJEREMY: [10:15:03] -- I just wanted to make one point in relation to Mr Laucci's
15 question. So, as I understood, the professor was talking about rebel attacks, and the
16  question was then recharacterised or presented as rebel attacks on civilians, so ...
17 MRLAUCCI: [10:15:22] I think the answer was already talking specifically about
18  rebel attacks on civilians. This is almost a quote that I was making.
19 MRJEREMY: [10:15:33] Okay. Ijust wanted to allow the Professor to -- to clarify
20  that, if Imay.
21  PRESIDING JUDGE KORNER: [10:15:37] I'm sorry. Is that -- are we talking about
22 the question at line 11 -- page 19, line 11 onwards? Or the answer? Is that what
23 you're referring to - sorry - Mr Jeremy?
24 MR JEREMY: [10:15:59] Yes, that's right, your Honour. And I see, I stand corrected.

25  The Professor did say that. Yeah, thank you.
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1 PRESIDING JUDGE KORNER: [10:16:04] Thank you.

2 MRLAUCCI [10:16:05] You're welcome, colleague.

3 Q. [10:16:09] Talking specifically about localities with a mixed population,

4 Fur-Arab, that's what I'm interested in, would the Fur village defence militia simply

5 defend the village? Or would they protect -- and by doing so, would they as well

6  protect the non-Fur population of the village? I stop here for the moment.

7 A.  [10:16:50] The limited information that I have is that this would very much

8 depend on the -- the location that the SLM/SLA Fur leadership, and I will

9  distinguish -- I think it is important here to distinguish between the forces following
10 Abd-Al Wahid al-Nur and those following Minni Minnawi. Because the behaviour
11 of the two forces was quite different, and the locations in which they were operating
12 were quite different. And Abdul Wahid al-Nur was consistent throughout in saying,
13 "This is not a war against the Arabs," and instructing his forces not to attack Arabs, on
14 the contrary.
15 The case of Minni Minnawi was quite different. And the --I couldn't find the
16  paragraph where I referred to the underreporting of -- of attacks on civilians by the
17 SLA, but the cases that I had in mind were specifically cases of the Zaghawa forces of
18  Minni Minnawi, not the Fur forces of Abdul Wahid al-Nur, which is not to say that
19  the Arab side was -- the attacks on the Arabs were underreported. It's to say that the
20  evidence that I was able to obtain indicated that the -- the Arab tribes were fearful of
21  attacks by the forces of Minni Minnawi, in a way that they were not fearful of attacks
22 by the Fur -- overwhelmingly Fur forces of Abdul Wahid al-Nur, and I think this is an
23 important distinction to make.
24 Q. [10:18:40] Thank you. But when you talk about the forces of Minni Minnawi

25  on the one side and the forces of Abdul Wahid al-Nur on the other side, you are
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referring to the more formal -- I know that you don't like this word, but the more
formal part of the rebellion to one with the ranks and the Land Cruiser, and that sort
of things, not necessarily talking about the village defence militia, or am I wrong?

A.  [10:19:14] The -- as the -- as the rebellion and the war progressed, the distinction
became -- between formal and informal became less -- less important. I'm not in

a position to make specific -- any specific comments on the -- on the relative
behaviours of the Fur defence militia as against the Zaghawa defence militia.

Q.  [10:19:55] Thank you. And, according to you, when the Government of Sudan
called on the other side to the counter-insurgency, did that change the situation
regarding what would do the village defence militia on the Fur -- on the rebellion
side?

A. [10:20:21] I'm sure that it did.

Q.  [10:20:25] Thank you very much. I will stop here with the rebellion side and
move to the counter-insurgency now, if you agree.

If we can go at paragraph 126 of your report. That is a paragraph that is on pages
1672, 1673 of the report.

So in this paragraph, you start by describing the counter-insurgency as mobilising
various components of the Government of Sudan, namely, the Sudanese Armed
Forces, including military intelligence, the air force and the police forces, and I think
that's on the next page, you specifically mentioned the Sudan - up, yes - the Sudan
Police Service, the Popular Police and Central Reserve Police. And you explained
that these were supplemented by irregular forces, mobilised by various proxies, and
you specifically mentioned Musa Hilal and his militia called the Border Intelligence
Brigade and the "Swift and Fearsome Force".

Can I ask you why you did specifically mention Musa Hilal in your report.
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1 A, [10:22:08] The major reason for mentioning Musa Hilal was because he and his
2 forces were, as it were, the vanguard of the -- of the -- the irregular forces, the proxy
3 forces, the militia, the Janjaweed. The -- and it was they who were the first to be
4 mobilised, they who undertook the major attacks in the first days.
5 The second reason was, it was the -- it was he and his forces about which I had the
6  best information, dating back to my time as a guest of his father in the 1980s.
7 Q. [10:23:03] And did Musa Hilal play any pre-eminent role in the organisation of
8  this counter-insurgency?
9 A. [10:23:18] He played a pre-eminent role in the implementation of the
10 counter-insurgency.
11 Q. [10:23:35] Can you develop that a little bit?
12 A.  [10:23:37] I don't believe he was involved in the overall planning of it.
13 Q. [10:23:41] And when you say he played a significant pre-eminent role in the
14 implementation, was it overall Darfur or more specifically located?
15 A, [10:23:56] If you look at the location of Misteriha, it is on the boundary between
16  Northern Darfur and Western Darfur. The major campaigns of the Government of
17 Sudan that combined forces in the period from approximately July to -- July to
18  October 2003, and December 2003 to end of March, beginning of April 2004, were in
19  Northern Darfur and Western Darfur, and he had a prominent role in both of
20  those -- or his forces had a prominent role in both of those.
21 Q. [10:24:40] Thank you. Talking about his forces, the Border Intelligence Brigade
22 and the Swift and Fearsome Force, do you have any information about the tribes that
23 were -- of the members composing these forces?
24 A.  [10:24:58] They were overwhelmingly from the cattle herding, that is, Abbala

25  Rizeigat of Northern Darfur, including clans and tribes that have migrated from Chad
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1 into Darfur over the previous 20 years.

2 Q. [10:25:21] Thank you.

3 I'mstill at paragraph 126. You mentioned other Arab clans which mobilised in

4  brigades, which were known as the Janjaweed. Which Arab tribes are you talking

5  about here?

6 A. [10:25:50] So the additional -- I think it's important to make a distinction

7  between the militia that were organised with -- with tribal leadership and the militia

8  that were organised either against the wishes of that tribal leadership or with the

9  tribal leadership taking an ambivalent position.
10 So the -- for the -- Musa Hilal, as a figure of tribal authority within the Mahamid
11 Rizeigat, organised them and other -- and the same was true for a number of the other
12 northern-Arab Rizeigats.
13 There were some groups in -- in other parts of Darfur, where the tribal leadership also
14 expressed support for the militia, the Terjam in South Darfur, for example.
15 The Salamat did not have an overall tribal leadership, did not have a nazir, much to
16  their discontent, but my understanding is that a number of their umdahs joined.
17  And then when we move to other tribal groups, including, let's say, the Beni Hussein,
18  Beni Halba, Rezeigat and others - and under "others", I would include Ta'aisha, it was
19  individuals rather than the tribal leadership.
20 Q. [10:27:39] Thank you very much. Ijust want to follow up on what you just said,
21 but that will be very short.
22 Paragraph 129 of your report, it's on page 1673, so down the page that we have on our
23 screen, I quote:
24 "Recruitment was done mainly by appealing to chiefs to provide young men from

25  their communities, with the result that new units were forged on a tribal basis."
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So this is what you describe -- you mentioned some umdahs. So that's --

A.  [10:28:13] This would be the majority. Not the entirety, the majority.

Q. [10:28:17] Thank you very much.

And does that mean also that would the people we call the Janjaweed join together
within the same tribe only forming mono-tribal groups?

A.  [10:28:34] I'm -- for the initial Janjaweed of North Darfur, that would be the case.
As the -- the counter-insurgency spread, that would be less the case.

Q. [10:28:53] And how did it become less the case? Is it that various groups of
different tribes aggregated together or ...?

A.  [10:29:06] Insofar as the government was mobilising individuals, for example, it
released criminals from prison, there were unemployed people whom it -- whom it
recruited et cetera, then those would be formed into units that would not have -- have
the tribal identity as such.

Q. [10:29:29] Yeah, the prison replaced the tribes as a community. Okay. Thank
you very much.

And what about the -- if there was, and I believe there must have been one chief for
any such group - or I don't know which name you want to use, group or brigade or
whatever - the chief, would he be chosen among the -- the members of the tribe of the
group or that could be totally -- they could have chosen somebody from a totally
different tribe?

A.  [10:30:05] You will recall earlier that I described how the Fur village militia
enlisted former soldiers, for obvious reasons, to become leaders. The same was true
of the counter-insurgency. As they were forming the irregular militia, they would
enlist wherever possible people who had prior military experience to organise and

lead their forces.
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Q. [10:30:40] Okay, but what would be the tribe of that leader?

A. [10:30:49] As in -- it would not matter.

Q. [10:31:00] Thank you.

I am moving to paragraph 126, still the same page, I believe, but higher.

In this paragraph you also mentioned Ahmad Harun.

A.  [10:31:25] Mm-hmm.

Q. [10:31:26] Can you tell us more who is -- not the position that he held, but the
individual, Ahmad Harun, who is he? Where did he come from? Maybe what is
his tribe, if you know?

A. [10:31:36] Ahmad Harun is not from Darfur. He was a lawyer, a senior
member of the National Congress Party, a very capable organiser who was put in that
position because he was -- he had the particular skills required for coordinating
among the different elements of the -- of the government, and it is a very complex
government military machine, and he was faithful in carrying out orders.

And if  may add - although it is not exactly pertinent to this case - a few years later,
when he was governor of South Kordofan, when I was working with the

African Union panel on Sudan and South Sudan, he took a number of initiatives using
precisely those same skills to try and prevent the outbreak of war in -- in South
Kordofan in 2011, which was, in my view, an honourable and correct thing to do.

Q.  [10:33:02] I thought there was something else coming. Sorry.

Okay. And coming back to that period of 2003, 2004, how would you describe the
relationship between Ahmad Harun and the other leaders like, for instance, Musa
Hilal?

A.  [10:33:28] I'm not in a position to answer exactly how those lines of command

and control in a relationship operated.
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1 Q. [10:33:38] Okay. At paragraph 128, the same page, a little bit down.
2 Thank you. You write that, Musa --
3 "Hilal boasted that he took his orders directly from Khartoum." Who was Khartoum?
4 Was it Ahmad Harun or somebody else?
5 A.  [10:34:01] The -- a group of senior military men who had worked -- military and
6  security men who had worked together for many years, since even before the coup,
7  werein overall command. And regardless of their specific positions, whether in
8 national security, ministry of interior, ministry of defence, office of the president, in
9  senior positions in the party, they -- collectively they would communicate with
10 the -- those who were implementing their instructions in Darfur.
11 Q. [10:34:53] Thank you very much.
12 Iwould like to move to paragraph 91 of your report, that is page 1659.
13 This is where you speak about the former chief of staff of the Sudanese Armed Forces,
14 General Ibrahim Suleiman, and you write that General Suleiman ordered the arrest of
15 Musa Hilal in August 2002 with two other troublemakers.
16  That brings me to ask you a clarification about something you said on Wednesday.
17 And I'm quoting from the transcripts -- provisional transcripts that we have of
18  Wednesday, 6 April, page 96, and I will read from lines 21 to 25.
19  "[...] when he", talking about General Suleiman, "was governor, he considered Musa
20  Hilal and a number of others to be troublemakers and had them arrested, and they
21  were released shortly after the Al Fasher attack. And it is interesting to note -- I
22 think there were 21 of them [...]"
23 Canyou clarify, is it 21 or is it 2?
24  A. [10:36:31] The -- the others were much more junior. They were not senior

25 individuals.
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[10:36:36] So the two you are referring to in your report are the senior ones?
[10:36:39] Yes.

[10:36:40] And there were others --

[10:36:42] There were others, too, yeah.

Qo> O » 0O

[10:36:46] Can we know who were the two other senior troublemakers?

A.  [10:36:51] I cannot recall the names. I could look them up for you, if you need
them.

Q.  [10:37:00] That could be interesting, indeed. And do you know on which
charges they were arrested?

A.  [10:37:07] The national security in Sudan has a very wide latitude and does not
often bring its detainees before a court and charge them.

Q. [10:37:25] You already answered my next question, actually.

And the next one was to ask you whether that was the usual practice in Sudan, I
mean, to arrest and detain people without charges?

A.  [10:37:44] Regrettably so.

MR LAUCCI: [10:37:55] Madam President, I have some questions, which should not
take more than 5 to 10 minutes, which I would like to ask -- to -- yes, to ask in

a private session for reasons of security.

PRESIDING JUDGE KORNER: [10:38:15] (Microphone not activated)

THE INTERPRETER: [10:38:24] Microphone, please, Judge Korner.

PRESIDING JUDGE KORNER: [10:38:26] You can't give any indication of the area?
As you know, Mr Laucci, it's most desirable that evidence is given in public, unless
there is a very good reason.

MR LAUCCI: [10:38:40] I'm going to ask a question about a person of interest for the

Defence, where we want to know more about the role that this person played.
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(Private Session)

PRESIDING JUDGE KORNER: [10:38:51] All right. Yes, well, all right, if you can

keep it as short as possible, Mr Laucci.

MR LAUCCI: [10:38:57] I will.
PRESIDING JUDGE KORNER: [10:38:59] All right. We'll go into private session.
MR LAUCCI: [10:39:02] Thank you.

(Private session at 10.39 a.m.)
THE COURT OFFICER: [10:39:08] We are in private session, Madam President.
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)
(Redacted)

(Redacted)
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1  (Redacted)

2 (Redacted)

3  (Redacted)

4 (Redacted)

5 (Redacted)

6  (Redacted)

7  (Redacted)

8  (Redacted)

9 (Redacted)
10  (Redacted)
11 (Redacted)
12 (Redacted)
13 PRESIDING JUDGE KORNER: [10:42:22] We're going right out of the period now,
14  aren't we? It doesn't seem to me, Mr Laucci, that you are going to get very far with
15  this because the witness hasn't had the opportunity to think about it.
16 MRLAUCCI: [10:42:38] Yes. I--1measure that, Madam President.
17 Q. [10:42:43] The last question maybe I will ask is, whether, according to you, this
18  person is still alive today?
19 A. [10:42:50] I don't know.
20 Q. [10:42:52] Okay. Well, we can stop here. Thank you.
21  PRESIDING JUDGE KORNER: [10:42:56] Yes. Well, we'll go back into public
22 session then, please.
23 (Open session at 10.43 a.m.)
24  THE COURT OFFICER: [10:43:04] We are back in open session, Madam President.

25 MRLAUCCL [10:43:16]
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Q. [10:43:18] Can we go back at paragraph 84 of your report. This is where you
mentioned the loss -- the Government of Sudan's loss of support of the Darfurian
Islamists who joined the rebellion.

You quote the researcher Philip Roessler, who --

"attributed the large-scale ethnically-targeted violence of 2003-04 in part to the fact
that the security services no longer possessed the precise intelligence that would have
enabled them to target individuals," --

and that, thus, had to resort to indiscriminately targeting entire communities.

Was this just a mere consequence of the Government of Sudan's lack of support -- lack
of intelligence you describe?

A. [10:44:31] The -- it's an interesting and complicated question, if I may say,
because if one were to try to systematically study the episodes in which the
Government of Sudan was mounting counter-insurgencies and identify those in
which it had good intelligence and did not resort to widespread targeting, I can think
of one example for Darfur, which was the -- the example of 1991, which I referred to,
where there were burning of villages but not on -- on the scale that happened

in 2003, 2004.

There may be other cases too, for example, in eastern Sudan, but to develop that line
of argument to say that their preferred option for that would be to use the intelligence
services to arrest individuals on a one-by-one basis would require more research.
Their modus operandi when faced with a threat that they could not immediately
contain was to go as -- well, move up the gears and go for very large-scale attacks.
I'm not sure that I have fully answered your question to your satisfaction, but I'm not
sure there is really a full answer to it.

Q. [10:46:25] My satisfaction does not matter here, but what I retain, is that, yes,
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you confirm it's one of the factors but certainly not -- or maybe not the only one?

A.  [10:46:33] Yes.

Q. [10:46:34] Thank you. And that goes to my satisfaction.

Based on your research and the interaction you had, did the Government of Sudan
have the feeling that its side of the story of the war, 2003, 2004, had been adequately
taken into account, especially in the report of the UN Commission of Inquiry?

A. [10:47:10] There are two parts to this answer. The first is that there is nothing
that is said by any independent person that is regarded by the Government of Sudan
as being fair and equal.

Q. [10:47:25] Okay.

A. [10:47:27] The second is that specifically on the -- on the case of Darfur, they did
raise -- they were particularly sensitive to the charge that their -- that their side of the
story had not been heard.

Q. [10:47:46] Can you summarise the nature of their concern?

A.  [10:47:52] They -- they felt that there was a conspiracy that included the United
States, in particular, Western governments, in general, the Western press, the United
Nations, international NGOs and indeed this Court, to paint the Government of
Sudan in the blackest possible colours.

Q. [10:48:19] And what was their case, if I may, to say that they were not as "black"
as they were described?

A.  [10:48:30] There -- specifically in Darfur, they said that the attacks -- the attacks
by the rebels against the government and against the Arab communities in Darfur
had been under-reported, that the rebels were being given a carte blanche.

More widely, they felt that every promise that had been made by the Government of

Sudan to the international community, specifically to the United States, for example,

08.04.2022 Page 29



ICC-02/05-01/20-T-029-Red4-ENG CT2 WT 08-04-2022 30/83 T

Pursuant to the Trial Chamber |’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public redacted version of this transcript isfiled in the

case.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-1042

they expelled Osama Bin Laden, they cooperated with the CIA on counter-terrorism,
they signed the comprehensive peace agreement that brought peace to South Sudan,
they said the South Sudanese should be entitled to self-determination, a referendum
on independence, a lot of concessions they made and they felt that those concessions
were not recognised and not rewarded by the international community.

I'm not going to pass judgment on whether they were right or wrong, I'm merely
presenting --

Q.  [10:49:42] And I'm not asking for a judgment here. Thank you.

On Wednesday, in response to the questions of my colleague from the Office of the
Prosecutor, you discussed - and I think that was -- formed part of your question,
colleague - the term "counter-insurgency on the cheap," which is also one of your
publications. And you said that, basically, I summarise, I do not quote, it's

a summary, basically there was no money and that one of the problems was that the
militias were not on the payroll so that the only incentive they could get was through
looting and impunity.

When you say "on the payroll," do you mean only as a formal way of salary payment,
or could that include a more informalised ad hoc payment?

A.  [10:50:55] I'm referring specifically to them being on the payroll.

Q.  [10:51:00] Are you saying they --

A.  [10:51:02] They -- let me clarify. I mean, if we're being specific about the
Janjaweed, some of them were already formalised as the border intelligence and were
therefore paid. In their view, they were not paid enough. The majority were not
paid at all at that stage. So no formal salaries.

In terms of other inducements, I mean there would be food, you know, there would

be rations, there would be, you know, housing, those would be the other formal
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inducements or forms of compensation that would be for a serving member of the
armed forces.

PRESIDING JUDGE KORNER: [10:51:50] Sorry, Professor, you said "at that stage".
What stage?

THE WITNESS: [10:51:53] At the beginning -- right at the beginning of the -- of

the -- that critical period in the middle of 2003, when they were mobilising,

your Honour.

MR LAUCCI: [10:52:01]

Q. [10:52:03] So with the exception of this more formalised Border Intelligence
Brigade of Musa Hilal, would it be the situation that when a Janjaweed was, let's use
the word, "recruited"”, would that be made clear to them that they would earn no
salary?

A.  [10:52:28] I -- I'm not familiar with exactly what they were told, when they --
Q.  [10:52:35] In terms of appointment.

A.  [10:52:37] In terms of appointment. And the -- what I can say is that the
pattern that had been established over 20 years, was that they would understand that
they would act with impunity, they would reward themselves, and, at some point,
undefined point in the future, they would then be formalised and given a salary and
other benefits.

Q.  [10:53:10] And in the end, did that formalisation happen, and, if so, when?

A.  [10:53:20] The formalisation did happen. The culmination of the
formalisation - took place over a long period - was the 2013 establishment of the
Rapid Support Forces, at which point we can no longer call it counter-insurgency on
the cheap because it was a very expensive proposition.

Q. [10:53:41] Thank you very much.
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I'm about to ask my last questions, Madam President, so I may not go further than 11.
Professor de Waal, during your participation in the Abuja peace talks in 2005-2006,
did you ever hear about a man called Ali Kushayb?

A.  [10:54:15] Before I answer that, let me clarify something that I discussed with
both Prosecution and Defence, which is that, during those peace talks, I had extensive
engagement with the military leadership of the Government of Sudan in Darfur.
And as my role -- in my role as a mediator, I was given extensive information and I
prefer, as a general rule, not to -- to treat that information on the condition that it was
provided with confidentiality because as -- a mediator does not, strictly speaking,
have a confidential relationship with a party. ButI would prefer not to have to
answer questions about information that I obtained from those military officers
during that time period. Would that be acceptable?

Q. [10:55:26] And if my question does not relate specifically to the

information received from the officers -- I mean, when discussed that on Saturday,
we -- we obtained a response from you.

A. [10:55:38] Yeah. The response was that, at that stage, from those officers, the
name Ali Kushayb was not mentioned.

Q. [10:55:44] Thank you very much.

And in your interaction with the Darfurians before 2007, and I insist on that, before
2007, did you ever hear in Darfur about a man called Ali Kushayb?

A.  [10:56:04] The name Ali Kushayb was mentioned in the -- a Human Rights
Watch Report, and that Human Rights Watch Report was -- was discussed. It
became common currency. In that context, his name was -- was mentioned. And I
cannot recall whether the basis of it being mentioned was the Human Rights -- the

information from Human Rights Watch or simply that because his name had been
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mentioned, people were discussing his activities.

Q. [10:56:44] Okay. So I take that at least until that Human Rights Watch Report
mentioning that name, you never heard about it?

A. [10:56:51] I had not heard, no.

Q. [10:56:52] Thank you. And when you speak about the Human Rights Watch
Report, is it the report entitled: "Sudan Entrenching Impunity". And I give the
ERN, DAR-OTP-0148-0002.

A.  [10:57:14] If you just give me the date, I will --

Q. [10:57:17] That's a report that is dated December 2005.

A. [10:57:20] That would be the one.

Q. [10:57:27] Thank you. By any chance, have you any knowledge about the
sources of that report?

A. [10:57:32] I do not.

Q. [10:57:35] Thank you very much.

And I'm happy to say that I'm right on time.

PRESIDING JUDGE KORNER: [10:57:46] Thank you very much, Mr Laucci.

Yes, Mr Jeremy, any re-examination?

MR JEREMY: [10:57:53] No re-examination, Madam President, your Honours.
PRESIDING JUDGE KORNER: [10:57:58] Right. I'll just check with my --I've got
a couple of questions for the Professor, but ... Yes. Judge Alapini-Gansou will start.
JUDGE ALAPINI-GANSOU: [10:58:12](Interpretation) Thank you,

Madam President.

Expert, I just wanted to ask a question, I know that your report covered a lot of
different issues about which you have spoken about, but I'd like to put a question to

you with regards to the issue of detention and prisons because you haven't spoken
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about that at all.

During the period which is covered by the events, did you know about what was
happening in detention centres and in prisons in Darfur at the time?

THE WITNESS: [10:58:52] Thank you, your Honour.

I heard some terrible stories about detention and torture and generally poor
conditions and mistreatment in prisons. It was not something that I systematically
researched.

PRESIDING JUDGE KORNER: [10:59:24] Yes. Judge Alexis-Windsor also has

a question.

JUDGE ALEXIS-WINDSOR: [10:59:38] Yes. Thank you, Madam President.

I have only one question, Professor. Was there a difference or commonality in terms
of religion as between groups identifying as African and groups identifying as Arab?
THE WITNESS: [10:59:55] Thank you, your Honour.

There was no difference at all. No -- no religious difference. They were all Sunni
Muslims. They were all historically Sufis, and especially followers of the Tijaniyya
Sufi order, which is based in -- has its headquarters in -- in West Africa.

JUDGE ALEXIS-WINDSOR: [11:00:20] Thank you.

PRESIDING JUDGE KORNER: [11:00:24] Yes. Professor, I've got, in fact, three
topics I'd like to ask you about.

First, is the topics you were asked about this morning by Mr Laucci, which relates
largely to the nature of the defence in villages and the like.

Can I ask, where did you obtain your information from? Was it during the
discussions with the peace or actually talking to participants, or what, in general
terms?

THE WITNESS: [11:00:55] The -- the principal information was obtained during the
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1  course of the conflict, 2004-2005, that -- the first edition of the book that I wrote with
2 Julie Flint was published in 2005, and the research, obviously, was conducted prior to
3 that. And Julie travelled to Chad; she was on the ground, on the border. I did not.
4 I discussed extensively with my friends from Darfur. She gathered direct
5 information from refugees, SLA commanders and others.
6  PRESIDING JUDGE KORNER: [11:01:42] Yes, as (indiscernible), that's very helpful.
7  Second matter is this, the report that you were shown by the Prosecution, the very
8 lengthy one, and it shows that there were in the -- as it were, contents page, or those
9  whoitinvolved a number of experts, including yourself.
10 Can I ask roughly, because we are going to be asked to admit this report, which
11 sections you had input into and which you did not, if you are able to tell us?
12 THE WITNESS: [11:02:16] Could you --
13 PRESIDING JUDGE KORNER: [11:02:18] It's the report of the African Union
14 High-Level Panel on Darfur, dated 29 October 2009.
15 THE WITNESS: [11:02:27] I'd -- there was a division of labour. Ihad input into all
16  the sections, other than the legal section. So the very substantive sections to do with
17  the applicable law, the extent of prosecution, non-prosecution of crimes, that was
18  outside my bailiwick.
19  PRESIDING JUDGE KORNER: [11:02:51] Right. Thank you. That's also very
20  helpful.
21 And, finally, can you go back to your report that you produced, the table relating to
22 inequalities in education, which is page 11, on the screen, I think it's page 1633. Yes,
23 we have got it up there.
24 The -- whilst Southern Sudan appears to have the lowest level of primary school

25  education, Darfur has a pretty low level, and it drops dramatically, as does southern,
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1 once you reach secondary school enrolment.

2 Areyou able at all to say in your dealings with -- I suppose, those who are not

3 government officials or in positions of responsibility, what effect that level of

4 education has upon their ability to express themselves?

5 If you're not, say so -- if you're not able to give that, say so straightaway.

6  THE WITNESS: [11:04:11] Very variable, I would say. Very variable on the

7 individual.

8 Ihave had the privilege of sitting in court cases in Darfur, under a tree or in a small

9  courthouse, where litigants who were unable to read or write were able to express in
10 great detail, with great recall of fact and astuteness of analysis, what had happened.
11 SoIwould not hold the fact that an individual has no primary school -- has had little
12 orno schooling, and this -- obviously, there was a very serious gender disparity here,
13 but -- which is not in the table, but very many fewer girls went to school than boys.
14 They still -- I witnessed extremely lucid, very vivid factual accounts by
15 people who -- the only thing they could ever write was their name.
16  PRESIDING JUDGE KORNER: [11:05:35] Well, that was the follow-up question.
17 So the bulk of those who had this limited education are unable either to read or write?
18  THE WITNESS: [11:05:42] Let me clarify. Those who were unable, who would, let
19  ussay, fall in the 70 per cent who did not have primary school enrollment,
20  who would be unable to read or write, yeah. Those obviously who went through --
21  PRESIDING JUDGE KORNER: [11:06:01] So if you went through, which, as you
22 know, is not always the case in the UK, but if you went through primary school, you
23 would have -- you would have been taught to read and write.
24  THE WITNESS: [11:06:09] Most definitely so.

25 PRESIDING JUDGE KORNER: [11:06:12] Right. Yes. Well, I'm very grateful,
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1 Professor. Ithink Ispeak on behalf of all us when we say how impressed we have
2 been with the nature of your evidence, and, indeed, it's been a privilege to listen to
3 you. So thank you very much, indeed.
4  THE WITNESS: [11:06:28] Thank you very much, Madam President, your Honours.
5 PRESIDING JUDGE KORNER: [11:06:31] Yes. Well, the timing, perfect.
6  Thank you, Mr Laucci.
7 We'll adjourn now. I think we need the full half-hour because of the live feed. So
8  we'll sit again, please, at -- okay, we'll say 20 to 12, 11:40. Thank you.
9 THE COURT USHER: [11:06:51] All rise.
10 (Recess taken at 11.06 a.m.)
11 (Upon resuming in open session at 11.45 a.m.)
12 THE COURT USHER: [11:45:04] All rise.
13 Please be seated.
14  PRESIDING JUDGE KORNER: [11:45:26] Yes, I see the witness is in court, so
15 perhaps he could take the solemn declaration, which will have to be read to him, as I
16  understand it.
17  THE COURT OFFICER: [11:45:50] Please repeat after me: I solemnly declare --
18 MR NICHOLLS: [11:46:15] Sorry, your Honour, I've just learned that my
19  understanding is that the way interpretation will work, at least for the first half-hour,
20  is Arabic into French into English. So that -- I've just learned that, so I think there
21 will be lags because of that --
22 PRESIDING JUDGE KORNER: [11:46:41] (Microphone not activated)
23 THE INTERPRETER: [11:46:45] Microphone, please, Judge Korner.
24  PRESIDING JUDGE KORNER: [11:46:48] I don't think what I just said requires

25  recording.
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WITNESS: DAR-OTP-P-0029

(The witness speaks Arabic)

THE COURT OFFICER: [11:46:51] (Interpretation) Will you please repeat after me:
I solemnly declare that --

THE WITNESS: [11:47:06](Interpretation) I solemnly declare --

THE COURT OFFICER: [11:47:20] (Interpretation) -- that I will speak the truth --
THE WITNESS: [11:47:24](Interpretation) -- that I will speak the truth --

THE COURT OFFICER: [11:47:36] (Interpretation) -- the whole truth and nothing
but the truth.

THE WITNESS: [11:47:46](Interpretation) -- and nothing but the truth.

MR LAUCCI: [11:47:53] Apparently there is an issue with interpretation for

Mr Abd-Al-Rahman.

PRESIDING JUDGE KORNER: [11:48:00] But he's listening to it in Arabic. How
can there be a problem?

MR LAUCCI: [11:48:07] That is also my understanding. Very sorry.

(Pause in proceedings)

MR LAUCCI: [11:49:06] Thank you very much, Madam President. I'm very sorry
for the interruption.

PRESIDING JUDGE KORNER: [11:49:12] Yes.

Sir, before the Prosecution asks you questions, can I just say one or two things to you.
THE WITNESS: [11:49:25] (No interpretation)

PRESIDING JUDGE KORNER: [11:49:31] First, thank you very much for coming to
court. Second, if at any stage you require a break or you become tired, just say so
straightaway. Don't be shy about asking for a break.

THE WITNESS: [11:50:07] (No interpretation)
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1 PRESIDING JUDGE KORNER: [11:50:16] Yes.
2 Who --is it you, Mr Choudhry? Yes, Mr Choudhry.
3 MR CHOUDHRY: [11:50:19] Yes, it is, your Honour.
4 Your Honour, could I please ask to go into private session so that I could identify the
5 witness.
6  And for the benefit of members in the public gallery, it's approximately five minutes
7 that will be required in private session.
8  PRESIDING JUDGE KORNER: [11:50:36] Yes, certainly.
9  (Private session at 11.50 a.m.)
10 THE COURT OFFICER: [11:50:46] We are in private session, Madam President.
11 (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 (Redacted)
16 (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20  (Redacted)
21 (Redacted)
22 (Redacted)
23 (Redacted)
24  (Redacted)

25  (Redacted)
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1  (Redacted)
2 (Redacted)
3  (Redacted)
4 (Redacted)
5 (Redacted)
6  (Redacted)
7  (Redacted)
8  (Redacted)
9 (Redacted)
10  (Redacted)
11 (Redacted)
12 (Redacted)
13 (Redacted)
14  (Redacted)
15 (Redacted)
16 (Redacted)
17  (Redacted)
18 (Redacted)
19 (Redacted)
20  (Redacted)
21 (Redacted)
22 (Redacted)
23 (Redacted)
24  (Redacted)

25  (Open session at 11.56 a.m.)
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THE COURT OFFICER: [11:56:04] We are back in open session, Madam President.
MR CHOUDHRY: [11:56:15]

Q. [11:56:16] Mr Witness, there are four areas that I want to ask you about.

A.  [11:56:37] (Speaks English) Okay.

Q. [11:56:41] First, I want to ask you about the security situation in Darfur for the
years 2003 to 2004.

A. [11:57:01] Okay.

Q. [11:57:03] Second, I want to ask you about a person called Ali Kushayb.

A. [11:57:16] Okay.

Q.  [11:57:22] Third, I will ask you about an attack that took place at Kodoom and
Bindisi on the 15th and 16th of August 2003.

A.  [11:57:47] Okay.

Q. [11:57:48] And finally, I will want to ask you about the killing of men in the
month of March, in Mukjar, in the year 2004.

A.  [11:58:09] Indeed. Agreed.

Q. [11:58:13] If I can begin by asking you about the security situation, please.
What was the name of the place where you were living at on 15 August 2003?

A.  [11:58:34] I was living in the area of Kodoom Tineh, Kodoom Tineh in the
locality of Wadi Salih.

Q. [11:58:54] Could you please confirm which country Kodoom is in?

A.  [11:59:11] * Yes. Kodoom is to the east of Bindisi. And Merly is to the west of
Kodoom and Tiro, at the east of Kodoom. And then there is Gogoma at
*(inaudible)-- to the north of Kodoom.

Q.  [11:59:50] Mr Witness, you told us earlier that Kodoom was in Darfur. Can I

please ask you is Kodoom in --
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1 A, [12:00:00] Yes -- (Overlapping microphones)

2 MREDWARDS: [12:00:00] My learned friend can lead this --

3 THE WITNESS: [12:00:00] (Interpretation) -- Kodoom is in Darfur.

4 PRESIDING JUDGE KORNER: [12:00:09] Sorry, yes, Mr Edwards. Were you

5 saying we could -- you could stipulate to where this is?

6 MREDWARDS: [12:00:17] (Microphone not activated)

7  PRESIDING JUDGE KORNER: [12:00:18] Yes. Mr Choudhry, I would lead the

8  witness until such time as you appreciate that there's an issue.

9 MR CHOUDHRY: [12:00:25] Thank you, your Honour.
10 Q. [12:00:26] Just to confirm, Mr Witness, Kodoom is in the country of Sudan, is
11 that right?
12 A. [12:00:35] Yes, indeed, Kodoom is in Sudan, in Darfur.
13 Q. [12:00:43] Do you still live in Kodoom today?
14 A, [12:01:01] I no longer live in Kodoom, but I lived in Kodoom from the time I was
15 born until my marriage, *I lived in Kodoom all that time.
16 Q. [12:01:19] What made you stop living in Kodoom?
17 A.  [12:01:36] Kodoom, there is nothing left there. It was burnt down completely.
18  * There are no more people there. Everyone is in camps, or refugees.
19 Q. [12:01:52] Who or what burned down Kodoom, please?
20 A, [12:02:06] Kodoom was burnt in 2003, 15 August 2003, to be precise.
21 Q.[12:02:29] When you say it was burned on 15 August, by whom was it burned on 15 August?
22 A, [12:02:49] The Janjaweed set fire to Kodoom. * They started the area of Tiro fire
23 and then moved to Kodoom, Merli and Sedem, Derengual, Bindisi, North Bindisi and
24 South Bindisi. All of them were completely burned down.

25 Q. [12:03:22] Now, Mr Witness, I will be asking you about what happened at
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1 Kodoom on the 15th a bit later, but if I could just ask you please to focus your mind
2 now on the Janjaweed.
3 A, [12:03:39] The Janjaweed along with Ali Kushayb -- (Overlapping microphones)
4  THE COURT OFFICER: [12:03:58] Mr Choudhry --
5 MR CHOUDHRY: [12:03:58]
6 Q. [12:03:58] Mr Witness --
7 ~ THE COURT OFFICER: [12:03:58] Mr Choudhry, please turn off your microphone
8  when the witness is responding to your question, otherwise his voice might go
9  through your microphone.
10 MR CHOUDHRY: [12:04:03] Okay.
11 THE COURT OFFICER: [12:04:04] Thank you.
12 MR CHOUDHRY: [12:04:07] Thank you.
13 Q. [12:04:07] Mr Witness, you were talking before you were interrupted. Could
14 you just please continue what you were saying.
15 A, [12:04:22](Speaks English) Okay. (Interpretation) The attack happened from Tiro.
16  Fire was set. * We were *at the place of a person called Marko (phon), and, in the
17  morning, there came to us -- it was the morning of a Friday, three vehicles -- three
18  Land Cruiser vehicles came carrying Janjaweed troops commanded by Ali Kushayb.
19  They came from Mukjar and then they were heading to Kodoom, * going through
20  Tiro, Kodoom, Melei and Daguina to take millet for the Zakat.
21  THE INTERPRETER: [12:05:26] Inaudible.
22 THE WITNESS: [12:05:27](Interpretation) -- and they were coming to collect the
23 zakat tax. We were astonished. Why -- why does it take so much Janjaweed -- so many
24 Janjaweed troops * to come collect that to Kodoom and all these villages? But in fact,

25  this was an attack. * Then Marko said that every person should stay in their home,
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because the number of Janjaweed troops was immense.

For less -- in less than half an hour, * we saw smoke over the Tiro village and we
heard *the sound of ammunition and we realised this must be an attack. So people
rose up and headed out.

It took only 30 minutes for the attack to reach Kodoom.

We saw a lot of camels, horses, and vehicles where Ali Kushayb -- in which Ali
Kushayb was riding.

They came to Kodoom and spread out all over Kodoom. Ali Kushayb came on the
vehicles straight to the middle of the town. They had a lot of ammunition, and they
set the place on fire -- they set Kodoom on fire. *I started running.

I am from the centre of Kodoom where (Redacted)

(Redacted). Ali Kushayb and his group

arrived in Kodoom, and we thought we should head to the *Geldareh Valley or wadi.
In the valley, I had plants of millet.

Q.  [12:08:00] Mr Witness, can I just ask you to pause there, please.

A.  [12:08:08] Fine.

Q.  [12:08:10] Mr Witness, I will ask you about the attack on Kodoom a bit later, but
what I would like to focus on now is just the Janjaweed. Okay?

A.  [12:08:24] (Speaks English) Okay.

Q.  [12:08:27] My question to you is, what tribe did the Janjaweed belong to?

A. [12:08:36] Arabs. The Janjaweed were Arabs and their commander was Ali
Kushayb.

Q. [12:08:50] And what tribe did the majority of the people who were attacked by
the Janjaweed belong to?

A.  [12:09:00] The -- they attacked -- the Arabs and the Janjaweed attacked all those
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1 who were in Darfur.
2 Q. [12:09:29] Did people ever report or complain about the Janjaweed attacks?
3 A, [12:09:37] They did. And they told us, "You are slaves." They called us slaves,
4 and they told us, "Your children have rebelled, and we can do whatever we want to
5 you

6 Q. [12:10:07] Who did people report or complain to?

7 A.  [12:10:25] The complaint was -- we made the complaint to the central

8 government. We told them that we live in a state where there is a lack of security.

9  Every now and then, people attack us, take our possessions and kill some of us. We
10 need protection. And, each time something happens, we would report it *to the
11 police station. Yet they never answered those calls for help.
12 Q. [12:11:13] When you say you asked for protection, can you remember
13 specifically what was said to you.
14 MR EDWARDS: [12:11:27] Your Honour?
15 PRESIDING JUDGE KORNER: [12:11:36] Yes, sorry, Mr Edwards.
16 MREDWARDS: [12:11:38] Yes. It sounds like these are very general questions. I
17 wonder if there can be some clarification about whether my learned friend is talking
18  about the specific attack on Kodoom that the witness is talking about or more
19 generally because I'm getting a bit lost.
20  PRESIDING JUDGE KORNER: [12:11:58] Actually, Mr Choudhry, I was about to -- I
21  was making a note at the time. At the moment I'm not clear and it -- and obviously
22 noteverybody may be. What -- when he's describing all of this, what period? Ishe
23 talking about the Janjaweed who came to the village, which is where he started off, or
24 the Janjaweed generally? And when did he make the report and complain?

25  Ithink, if possible, we need to get some sort of time frame into this.
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MR CHOUDHRY: [12:12:31] Your Honour, I can do that. I can do that.

Q.  [12:12:34] Mr Witness, before the attack on Kodoom on 15 August, did people
complain about what the Janjaweed was doing?

A.  [12:12:53] *Yes. They did. We made the complaint to the police in Bindisi, and
we spoke to Marco -- el-Asakir -- *Hagar. We said that we are subject to danger.

And

there are Janjaweed who took our money. And the roads are blocked, we cannot
make our way out and thus need -- we need protection.

The answer was, "We do not have enough force and we are not able to protect you."
Q. [12:13:36] (Overlapping microphones) And give us an idea of just the time.
When - before the attack in Kodoom - did you make those complaints?

A.  [12:13:58] Yes, before the attack on Kodoom, we made complaints to the
government and we received no response from the government.

Q. [12:14:10] Could you please give us an idea of when before. Was it one month
before? Two months before? Could you please estimate when before the attack
you made those complaints.

A. [12:14:27] Two months ahead and a month ahead of the attack.

Q.  [12:14:49] You mentioned the name of "Marco". Who is Marco, please?

A.  [12:15:01] Marco was a * police officer in the Central Reserve (Force) in Bindisi.
Q.  [12:15:22] Mr Witness, I -- I also believe you said the word "askari". What is an
askari?

A.  [12:15:36] Yes. An askari is someone who wears this -- the government's official
uniform in the colour of khaki, could be a police officer or a military troop. In Arabic,
we call such person an "askari". That's when we talk about a group. So all of them,

collectively, they're called askari.
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But then you have different types, you have the police, it can be the civilian police and
so forth. But altogether they're called, collectively, "askari".

With regards to Marco, he was an "askari" in the sense * he was a police officer of the
central Reserve Force.

Q. [12:16:25] You also told us that you made complaints after the attack at Kodoom
on the 15th. Who was the most senior government official that you made

a complaint to?

A.  [12:16:46] Fine. After the attack on Kodoom, when people got dispersed and
ended up in Mukjar, the official from the West Darfur state came to Mukjar on

a helicopter and we complained to him. We told him, "The Janjaweed, there they are.
They took our money, and they took all our belongings back in our villages and you
should tell the Janjaweed to give us back our possessions, belongings, that were in
our homes."

His response was, "No. Your children have rebelled and have taken the money of
the government. You, the Fur, you are a bounty * (ghanima) for the Janjaweed from
Anjukuti to Artala. Altogether, you are a bounty for the Janjaweed."

And so the Janjaweed applauded that, clapped their hands, and that's how it was.

We cried and went back home. And the Janjaweed, even further -- took further
action by plundering even more homes.

Q. [12:18:35] What was the name of this official that said that?

A. [12:18:47] His name is Ahmad Harun.

Q.  [12:18:54] Mr Witness, I heard you mention the word "ghanima" in Arabic. Can
you please clarify what the term "ghanima" means?

A, [12:19:11] "Ghanima", I will explain it in its Arabic sense. It is difficult to lay out.

What it means is that you are of no value in the eyes of the government. If you are

08.04.2022 Page 47



ICC-02/05-01/20-T-029-Red4-ENG CT2 WT 08-04-2022 48/83 T
Pursuant to the Trial Chamber |’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public redacted version of this transcript isfiled in the
case.

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-0029

1 killed, plundered -- anything that happens to you means nothing to the government.

2 They can do whatever they wish with you.

3 Q. [12:19:54] And just to give us a time frame of when this happened, when, after

4 the attack at Kodoom, this is -- did this happen? Was it, again, one month? Two

5 months? Three months? Or any particular month?

6 A. [12:20:14] This complaint? You mean the complaint or the statement that

7 Mr Ahmad Harun delivered to us?

8 Q. [12:20:31] Well, when was the statement that Ahmad Harun delivered to you?

9 A, [12:20:38] Sure. Ahmad Harun told us this prior to the attack on Kodoom.
10 And immediately afterwards, Ali Kushayb, when he said, "From Anjukuti to Artala,
11 you are bounties -- or ghanima to the Janjaweed," immediately after, * the force became
12 active -- they got active, and the attack started from that point onwards, starting from
13 Tiro, where a merchant and a umdah, Abakar Adam Zedine was killed. Also, they
14 killed Rashid, Achraf, and two other people whose names I do not remember. So
15 many Janjaweed troops, over 2,000 *horses and three vehicles, they attacked Kodoom,
16  the entirety of Kodoom. They set the place on fire. They pillaged the place. And
17 from Kodoom, they went to Derliwa, to Central Kodoom, then to Tineh, to Kodoom
18  Tineh, where they killed Isa Ahmad Bakhit next to a mosque, and then they also
19 killed Fakih Umar Ya'qub and killed Bakhit Ibrahim. And then they went all the
20  way to Kodoom Jureh, in the furthest western part of Kodoom.
21 Q. [12:22:42] If I could please just ask you to pause there. I think you're talking
22 about an attack at Kodoom. AsIsaid at the beginning, we will get there, but if I
23 could just focus your mind please, in relation to the security situation in Darfur first.
24 Can I take you back to the occasion when Ahmad Harun made this speech. Who

25  else was there when he said that?
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1 A, [12:23:29] Sure. They were -- the ones who were present are* Umdah Ostani,
2 Umdah Suleiman and Professor Abdullah Sewa (phon). They were standing in front
3 of him *and behind him were all citizens, including, myself and my brother included,
4  we were standing behind them.
5 And he delivered that statement in front of this crowd, including the Janjaweed * who
6  were standing in front of Ahmad Harun.
7 Q. [12:24:29] What did people of the Janjaweed do after Harun said this?
8 A. [12:24:44] Yes. When Ahmad Harun said this, the Janjaweed, altogether, they
9  went to Mukjar -- all over Mukjar, where they pillaged the cattle, the livestock, the
10 camels, the horses and so forth. And then left. They took all belongings away.
11 THE INTERPRETER: [12:25:19] The last word was inaudible.
12 MR CHOUDHRY: [12:25:24]
13 Q. [12:25:25] Mr Witness, I'd now like you to focus on the word "rebel". You
14 mentioned - when you were talking - that people had suggested that there was rebels
15 and children of the rebels.
16 ~ What actions did the rebels take?
17 MR EDWARDS: [12:25:47] Not an objection. Ijust note on the transcript that there
18  was part of the end of the witness's last answer that is inaudible to the interpreters.
19 I'mjust flagging it up in case my learned friend wants to deal with it.
20  PRESIDING JUDGE KORNER: [12:26:06] I honestly think -- I think the real problem
21  is going on at the moment, but it's better that the witness is not asked to repeat an
22 answer. Let'sjust carry on and you can always go back over it, Mr Edwards.
23 MR CHOUDHRY: [12:26:28]
24 Q. [12:26:28] Would you like me to repeat the question, Mr Witness?

25 A, [12:26:34] Yes, please.
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1 Q. [12:26:38] You've mentioned and talked of "rebels". In 2003, what actions did
2 therebels do?
3 A, [12:26:52] The rebels attacked a police station in Mukjar and took away vehicles,
4 but I don't know how many.
5 Q. [12:27:22] Was Mukjar the only place that rebels went to?
6 A. [12:27:36] The rebels attacked Mukjar and Bindisi. In Bindisi, they took away
7  three vehicles.
8 Q. [12:27:48]If I could ask you to focus on Bindisi first. Can you remember the
9  exact date that the rebels attacked Bindisi? And if you can't remember, please say so.
10 A. [12:28:06] I do not remember the date, but it was in July of 2003. I do not
11  remember the exact date. Idon't have that in any of my notes or ...
12 The rebels attacked the police station, took away three vehicles, and they went
13 through a road west of Kodoom, where there is also Gogoma, and made
14 all their -- made their way to Sindu, where they attacked.
15 Q. [12:28:59] And how did you learn about the attack that happened at Bindisi in
16  July of 2003?
17 A, [12:29:06] Could you please repeat the question, I wasn't paying much attention.
18 Q. [12:29:29] How did you learn about the attack, the rebel attack at Bindisi that
19  happened in July 2003?
20 A.  [12:29:52] Yeah, the Usman Khalil, a police officer, along with Muhammad
21 Ya'qub, came to us and told us the rebels attacked the police in Bindisi and took three
22 vehicles away and headed to Sindu, and went to Kodoom, Bourgnol, Gogoma all the
23 way to Sindu -- two police officers, Usman Khalil and Muhammad Ya'qub.
24 Q. [12:30:31] Where is Bindisi in relation to Kodoom?

25 A, [12:30:38] Bindisi is the headquarters of the administration and it's in the locality
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1  of Bindisi. That's where you have the biggest market, the biggest police station as
2 well as the town hall.  All of that is there.
3 Q. [12:31:16] How far away is Bindisi from Kodoom? How long would it take you
4 to walk there?
5 A, [12:31:28] From Bindisi to Kodoom, you need an hour -- an hour and a half by
6 foot.
7 Q. [12:31:49] You also mentioned an attack at Mukjar. Can you remember the
8 date of the rebel attack at Mukjar? And, again, if you can't remember that,
9  please -- please say so.
10 A, [12:32:04] The attack on Mukjar? Well, I don't remember exactly when it was,
11 butIdo remember the attack. Inoted it in a diary, but I no longer remember.
12 PRESIDING JUDGE KORNER: [12:32:41] Mr Choudhry, I'm sorry to interrupt you,
13 and I'm sure it's just me, but at the moment, you asked him about rebels, saying he
14  mentioned them. It is not clear to me when he talks about these attacks who the
15  rebelsare. I think that may be important, so could you get him to define who he
16  says the rebels are.
17 MR CHOUDHRY: [12:33:06] Yes. Thank you, your Honour.
18 Q. [12:33:09] Mr Witness, who are the rebels?
19  A.[12:33:18] The rebels are rebels, * in English and in Arabic it is “moutamarridoun”.
20 Q. [12:33:39] What tribe did the rebels belong to?
21 A.  [12:33:45] Oh, now I understand. The rebels are from the Fur tribe, but not only
22 from the Fur tribe. *They are the tribes who live in the villages. They're the rebels.
23 Q. [12:34:24] Do you know what the name of the rebel group was called?
24 A, [12:34:34] No.

25 Q. [12:34:49] We were talking about a rebel attack at Mukjar. Can you remember
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whether that was before the attack at Kodoom or after?

*A.  [12:35:09] The rebels attacked Mukjar twice, once before Kodoom and once
after Kodoom.

Q.  [12:35:37] If I could ask you to focus on the attack that was before the Kodoom
attack, please. Where were you when the rebels attacked Mukjar?

A, [12:35:59] The first attack took place in July, but I don't remember the exact date.
However, the last attack -- well, * it happened two months later approximately. I don't
remember. It was between November and December, but I don't remember the
exact date. * That was the last attack by the rebels on Mukjar.. I was in Mukjar in my
brother's house. * The rebels attacked Mukjar and its surroundings, and then they left.
Q. [12:37:33] Mr Witness, before the attack at Kodoom, did you ever see any
Janjaweed in Mukjar?

A. [12:37:48] There was a person called *Al-Dayf Samih in Mukjar, but he was living
in Kabu (phon). * Al-Dayf Samih was the Janjaweed leader in Mukjar.

Q.  [12:38:28] You have mentioned the name (Overlapping speakers)

A.  [12:38:31] A Janjaweed leader in Mukjar.

Q. [12:38:34] You have mentioned the name "Ali Kushayb" today. Did you ever
see Ali Kushayb -- did you ever see Ali Kushayb before the attack at Kodoom?

A, [12:38:52] Yes. *Isaw Ali Kushayb in Garsila. He was a pharmacist, he was
selling medicine after his retirement. He had a pharmacy and we used to buy
medication from Ali Kushayb. Medication for animals.

Q. [12:39:17] Now I would like you to just focus your mind on the person that you
know as Ali Kushayb. Did you ever see Ali Kushayb in Mukjar before the attack at
Kodoom?

A, [12:39:39] Yes, I saw him in Mukjar. There was Ahmad Harun in Mukjar, and
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he said that the Fur and their money was war booty for the Janjaweed, and all the *
way from Anjuguti to Artala, that's all booty for war. And Ali Kushayb was present.
Ali Kushayb was present as well as * Al-Dayf Samih.

Q.  [12:40:27] Can you remember the exact date that you saw Ali Kushayb before
the attack at Mukjar?

A.  [12:40:49] Before the attack on Mukjar, have I understood?

Q.  [12:40:54] Yes, sorry, forgive me. Can you remember the exact date that you
saw Ali Kushayb before the attack at Kodoom in Mukjar?

A.  [12:41:08] Yes, I saw him in Mukjar. * They were distributing weapons to the
Janjaweed in a police station in Mukjar.

Q. [12:41:33] Mr Witness, I'm after the specific date. Can you remember how soon
before the attack at Kodoom that you saw Ali Kushayb in Mukjar?

A.[12:41:48] I don't remember. I don't have the notes available to me, * but I do not
remember the road that they took. But they were in Mukjar, in a police station
*(Redacted) for a police officer and I was waiting for my money, and, at that time, I
saw Ali Kushayb * distributing weapons, Kalashnikovs and ammunitions.

Q. [12:42:39] Mr Witness, if I could just ask you --

A.  [12:42:41] -- and he had weapons, Kalashnikovs.

Q. [12:42:47] If I could just ask you to pause.

Do you remember providing a statement to the Prosecution in 2006?

A. [12:43:06] I don't remember the exact date, but I do remember the incident.

Q.  [12:43:28] Mr Witness, when you spoke to the Prosecution about events in
Darfur, you made a statement in 2006. Were you telling the truth when you made
that statement?

Would it --
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A.  [12:43:48] Yes, I was telling the truth.

Q. [12:43:56] And was your memory of events in 2006 better than it is today, and
would it help you to be reminded of what you said about the date in your statement
when you made it in 2006?

PRESIDING JUDGE KORNER: [12:44:20] Just pause, Mr Choudhry. We'll wait for
the answer.

THE WITNESS: [12:44:28](Interpretation) Could you repeat, please.

MR CHOUDHRY: [12:44:52]

Q. [12:44:53] Would it help you, Mr Witness, to be reminded of what you said
about the date of when you saw Ali Kushayb in your statement, would that help you
to be reminded of that?

A. [12:45:13] Yes. Yes, possibly. I don't remember everything, but everything was written down in my
notebook, but I don't remember now * and I don’t have any of my notes to remind me.

PRESIDING JUDGE KORNER: [12:45:32] Mr Edwards, as you well know, and
everybody does, giving evidence is not supposed to be a test of memory. The
statement was made much closer to the events. Is there any objection?

MR EDWARDS: [12:45:52] Not on this point about a specific date. Of course that
may be a difficult thing to remember many years after the event. I do make this
point, however, that I'm not opening the door to the statement being used as part of
a general memory-refreshing exercise.

PRESIDING JUDGE KORNER: [12:46:03] No, I don't -- that's not what Mr Choudhry
is asking at the moment.

Yes. All right, Mr Choudhry, as I understand, you will have to put the date to him
from the statement.

MR CHOUDHRY: [12:46:14] Your Honour, before I do, just to make it clear to
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1 Mr Edwards and your Honours, what I propose to do is to read out the first sentence
2 of paragraph 52 and that's at page 13, DAR-OTP-0094-0119, and that's at 0131.
3 PRESIDING JUDGE KORNER: [12:46:47] As far as the Court is concerned, you can
4 do that, and Mr Edwards doesn't object.
5 MR CHOUDHRY: [12:46:54]
6 Q. [12:46:55] Mr Witness, in your statement, you said this: "On August 12th, a lot
7  of Janjaweed on horses and camels wearing bergait uniforms came from Garsila and
8 joined the others [at] Mukjar."
9 A. [12:47:27] Yes, that is correct.
10 Q. [12:47:34] Does that refresh your memory of when you saw Ali Kushayb in
11 Mukjar?
12 A.[12:47:42] Yes, that is the date from Garsila to Mukjar. We saw a lot of people * on more
13 than two thousand horses going from Garsila and Mukjar. They arrived at Garsila, and the
14 attack started in Garsila and then they went to Mukjar. And they attacked villages to the west
15 of Mukjar -- Tiro, Kodoom, Merly, Seder, *Drangle and Bindisi.
16 MR CHOUDHRY: [12:48:47] Your Honours, with that, I will be moving on to the
17 second subject, which is in relation to his knowledge of Ali Kushayb. I wonder
18  whether at this juncture it would be more prudent to take a break now and to come
19  back early so that he can go through that piece of evidence in one go.
20  PRESIDING JUDGE KORNER: [12:49:14] (Microphone not activated)
21 MR CHOUDHRY: [12:49:15] Your Honour, I could try, but I suspect that I might not
22 get everything that I want from him and he may go off on to a tangent.
23 PRESIDING JUDGE KORNER: [12:49:28] All right (Microphone not activated)
24  THE INTERPRETER: [12:49:33] Microphone, please.

25 PRESIDING JUDGE KORNER: [12:49:37] (Microphone not activated)
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Mr Choudhry, it's quite difficult, but at the moment I am not sure that -- and I think I
speak for my fellow judges as well, that we're following any -- what exactly is going
on. Itis quite difficult to sort out because you have used the word "rebels," as
opposed to -- which I understand him to now mean the Fur attacks, but which seem
to be the same as what I understand are the Janjaweed attacks, and it is very difficult
at the moment to sort out what he's talking about.

So if you -- if you can think about that over the adjournment. Thank you.

MR CHOUDHRY: Thank you.

PRESIDING JUDGE KORNER: [12:50:27] Yes, 20 past two, please.

Sir, can I just say to you, I saw you put your hand up, you mustn't discuss -- you
won't be able to discuss the evidence you are giving with the Prosecution at the
moment, but if you want to say something now, then please go ahead.

THE WITNESS: [12:50:59](Interpretation) The Janjaweed support the government
and attack citizens. They attacked the citizens. And the rebels -- the rebels are
against the government. They attacked the government.

PRESIDING JUDGE KORNER: [12:51:33] Thank you very much, sir. That's very
helpful of you. Thank you, sir. Yes, you will be -- the witness service will take you
for lunch now, but we'll sit again at 20 past two.

Mr Nicholls.

MR NICHOLLS: [12:51:53] Yeah, sorry, I didn't want to stop, but there's some
problems with the transcript with names. I mean things are really not coming in
right, and I don't want to stand up every two minutes, but, you know, I mean I'm
following it and things are not making it into the transcript, although the witness is
speaking quite clearly.

PRESIDING JUDGE KORNER: [12:52:14] Well, I can see -- I can see myself that there
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are gaps, and that's part of the -- I think that is part of the problem.

MR NICHOLLS: [12:52:20] And I won't speak directly to the witness, but just to
make clear, it's no criticism in any way at all of the way the witness is speaking, that is
not what I'm talking about. But just maybe this is the triple -- it's something we may
need to address. Ijust wanted to raise it.

PRESIDING JUDGE KORNER: [12:52:39] What I propose, Mr Nicholls, is that at the
end of the afternoon, we have a discussion. I think this being the first witness we've
heard of this nature, it does need a discussion about how things ought to proceed.
Yes, very well, 20 past two, please. Well, I suppose I better say 25 past -- 25, 2.25, yes.
Thank you.

THE COURT USHER: [12:53:08] All rise.

(Recess taken at 12.53 p.m.)

(Upon resuming in open session at 2.36 p.m.)

THE COURT USHER: [14:36:24] All rise.

Please be seated.

PRESIDING JUDGE KORNER: [14:36:43] Mr Choudhry and Mr Edwards, I'm
assuming you know about the witness's request. AsIsay, I want to have a complete
discussion at the end of today. If you could stop, Mr Choudhry, at quarter to four
with the witness. And I want to discuss exactly what is not happening at the
moment. And I authorise, if it's required, that over the weekend, the relevant unit
arrange for someone to read his statement to him in full, in Arabic, even though he is
in the middle of giving evidence.

MR EDWARDS: [14:37:42] Your Honour had the advantage over me. Iwasn't
aware of that request, but --

PRESIDING JUDGE KORNER: [14:37:46] I thought you had been told. Oh, all
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1 right. The witness -- then I'll -- the witness, not surprisingly, as I gather, made
2 arequest that he have his witness statement read to him so that he can refresh his
3  memory. Heis, however, as I understand it, prepared to continue this afternoon but
4 has made a request that that happens over the weekend.
5  Unless there is an objection from counsel, I am going to authorise that that happens.
6 It will not be done by the Prosecution, but a member of the witness service.
7  MREDWARDS: [14:38:33] I don't think that's going to be a problem. Iwould have
8 assumed it was done a couple of days ago --
9  PRESIDING JUDGE KORNER: [14:38:41] Can I say that is one of the topics I
10 propose to start discussing at a quarter to four.
11 Yes, Mr Choudhry.
12 MR CHOUDHRY: [14:38:47] Thank you very much, your Honour.
13 Q. [14:38:51] Mr Witness, before the break, we were talking about a person called
14 Ali Kushayb and I'll just remind you what you said.
15 You said that you saw him in Garsila, that he was a chemist selling medicine and that
16  you had bought medicine from him.
17 Can you please tell us a bit more about that. How did you know Ali Kushayb?
18 A. [14:39:25] I met him in Garsila. He was a pharmacist, he had medicines for
19  veterinary purposes, and, that several times, I went to him to buy medicines from him.
20  Maybe I bought the medicines from him four or five times.
21 Q. [14:40:07] When did you first meet Ali Kushayb?
22 A, [14:40:14] The first time I met him was in Garsila, at the pharmacy. So I met
23 him at a pharmacy in Garsila.
24 Q. [14:40:35] Could you please describe Ali Kushayb, what he physically looked

25  like when you met him?
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1 A.[14:40:49] Yes. I met him. He still looks the same now as when I met him before, but

2 now he has maybe some -- some grey hairs. * I was young at the time. And when I met

3 him, he was young. * When I met him, I was young, maybe I was 20 or 21 years old.

4 Q. [14:41:39] Did you ever see Ali Kushayb's hands?

5 A.  [14:41:45] When I bought medicines from him, I would look at his face, give him

6  the money, so I know him well from dealing with him at the pharmacy.

7  (Counsel confers.)

8 MR CHOUDHRY:

9 Q. [14:42:28] Mr Witness, there is just a question I want to clarify with you. You
10 mentioned the age 20 or 21. Did you mean that you were 20 or 21 of age when you
11 met Ali Kushayb?

12 A, [14:42:46] Yes,  was in my 20s when I met him, 20 or 21 years of age.

13 THE INTERPRETER: [14:42:57] And a question from the interpreter, please: When
14 he was describing Ali Kushayb before, he said a term, he was a shab, a shaer. I'm not
15 really familiar with that term, so maybe if he can clarify it, that would be great.

16 MR CHOUDHRY: [14:43:15]

17 Q. [14:43:15] Mr Witness, you used a word called “shab" when you were talking

18  about Ali Kushayb. Can you tell us what that word means? Can you explain that
19  word, please.

20 A. [14:43:30] Yes. Ali Kushayb, when I met him for the first time, I was 20 or 21
21  yearsold. And he was in the Janjaweed militias, so I met him after that in Mukjar.
22 I'met him three times in Mukjar when he was the leader of the Janjaweed. AndI

23 recognise him as Ali Kushayb.

24  PRESIDING JUDGE KORNER: [14:44:12] I'm sorry, can I ask a question,

25 Mr Choudhry.
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1 Sir, when you met him in Garsila, was that before the attacks that you are talking
2 about, before the conflict started?
3 THE WITNESS: [14:44:30](Interpretation) Yes.
4 MR CHOUDHRY: [14:44:35]
5 Q. [14:44:38] Mr Witness, I'd now like to talk to you --
6 MREDWARDS: [14:44:46] My apologies, I'm not too sure we got an answer to the
7  clarification requested from the interpreter. I've just been advised what "shab" means,
8 and the witness hasn't answered the question but ...
9  PRESIDING JUDGE KORNER: [14:45:03] Right.
10 MR CHOUDHRY: [14:45:06] Perhaps my learned friend could just state what he
11 understands as being the meaning of "shab" and I can confirm that with the witness.
12 MR EDWARDS: [14:45:17] It's something to do with hair, relating to hair.
13 MR CHOUDHRY: [14:45:22]
14 Q. [14:45:23] Mr Witness, you used the word "shab" when referring to Ali Kushayb,
15 and we understand that to be something related to Ali Kushayb's hair. Can you
16  explain what you mean by "shab" and how that relates to Ali Kushayb, please?
17 A. [14:45:48] The word of shab ... Ah, shab, so it means that I was a young man, I
18 wasayoung man. So "shab", it means I was a young man when I met Ali Kushayb,
19  like a teenager, I was 20, 21 years old. But as to the age of Ali Kushayb, I do not
20  know what age he was at the time that I met him.
21 Q. [14:46:16] That's clear. Thank you very much.
22 Mr Witness, I'd now like to move to the attack at Kodoom on 15 August. But
23 Dbefore -- before I get into that, you've mentioned names of places in relation to
24  Kodoom. So you've mentioned Jureh, Derliwa, and Tineh. Can you explain what

25  those places are in relation to Kodoom, please?
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1 A, [14:46:53] Okay. This is a good question. I am going to repeat the attack of Ali

2 Kushayb. * The attacked started from the Tiro village, which is to the east of Kodoom,

3 it's about an hour east of Kodoom. And the attack was in Tiro, and that we could see

4 that there was smoke coming from Tiro, we could see that while we were in Kodoom.

5 And allow me to explain this. At the start, Marco came to us, he was in Bindisi - *a

6  Central Reserve Force (CRF) - and, on Friday morning*, 15 August, Marco arrived

7  and he said that a number of Janjaweed are coming to Bindisi, but they are going to

8  go to Kodoom and to Bindisi in order * to get millet for their horses.

9  Marco entered Kodoom and went to Seder and Bindisi and told everyone about that.
10 He said that Ali Kushayb and a number of Janjaweed are going to Mukjar and Bindisi
11 in order to * get millet from the Zakat Office.

12 So after about 20 minutes, we could see smoke coming out of Tiro, and we could also
13 hear the sound of heavy ammunitions, and we were sure * that it was an attack. We
14 ran to our houses, everyone collected their children and their cattle and went to their
15 houses.

16  After that, we went to our homes, and, in about 10 minutes, * the attacked arrived to Kodoom.
17  And there was a huge number of camels and horses and some vehicles, and they entered with
18  the vehicles in the centre of *the village. And the Janjaweed, they -- they surrounded the

19 “entire village, they burnt down the houses, they started firing ammunition in the town and
20  people started running away *to the fields and valleys.

21 They went into the valleys. They entered Kodoom Derliwa and then Kodoom Wosta
22 and then after that, their vehicles, they -- they got stuck in the -- in the valleys. And
23 then when this happened, they created some sort of a bridge in order to get the cars
24 unstuck. And then they went into Tineh, and the first thing they did was killing

25 acolleague of mine called *Issa Ahmad Bakhit, and then they killed Fakih Umar
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Ya'qub, and then they killed Bakhit Ibrahim.

And then they moved to Kodoom Jureh, towards the west, and then there was a little
* creek (khor) where they stopped and Ali Kushayb whistled. And, I could see him
with my own eyes, I witnessed this. When we were in the forest, all the soldiers
stopped and they were close to the corpse of Bakhit and there was somebody who
was under the tree wounded.

Then, Ali Kushayb collected his Janjaweed, and then they crossed the brook and went
into Merly. When they entered Merly, we heard the sound of heavy ammunition.
They killed Yahya and Fakih Ahmad, and Fakih Ishaq and others, I do not remember
their names.

Then it started to rain, and from there they went to Seder.

*And then there, in Seder, there was heavy firing again, and then they brought a truck
that was -- there was a truck that was on the way from Nyala which they burned
down. And they moved from Seder to *Drangle, and they killed someone called
Sulayman Khamis.

Then they went to Bindisi. They -- they looted, they burned things down. And then they
went into Daigina and then they attacked *Daigina. That was on the 16th. Then they
continued to Bindisi that was completely looted and burned down. The looked lall the
belongings. And then Ali Kushayb had vehicles and he started to move * crossed the river
and went towards Garsila * and the rest of the Janjaweed spread in the areas of Gausir,
Gartaga and Kalambasina and they looted the properties of everyone there. That attack
was from the 15th to the 16th, 2003. And I have a comment. Ali Kushayb, when he left
Mukjar, one of his relatives said, "I'm going to go to the *Zakat office in order to get things
from there because it was not manned anymore. And -- but Ali Kushayb said to him, "No,

you do not go there to that relative. Do not move until we arrive in Bindisi."And that
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1  relative, he saw everything with his own eyes and we also saw everything with our own
2 eyes. This is my statement.
3 MRNICHOLLS: [14:55:07] Sorry, your Honour. A couple of times the witness has
4 said zakat, I've heard it in Arabic. That's getting translated as "alms house", which is
5 incorrect. And]Idon't think there's a dispute, it means "tax office". So that's what
6  zakat means.
7  PRESIDING JUDGE KORNER: [14:55:31] Yes, all right. As I said, I think we need
8  to discuss this whole issue later.
9 THE INTERPRETER: [14:55:38] A note from the interpreter: The tax is different
10 from zakat. Zakat is a religious duty, and it is alms, it is charity that is given to the
11 poor.
12 Taxes, that is something different that is given to the government. He called that not
13 taxes -- he said zakat and not darayib.
14 PRESIDING JUDGE KORNER: [14:55:59] Yes, I'm sure everybody heard the
15  interpreter's correction of the correction.
16 Madam interpreter, thank you.
17 Ithink we need to discuss this whole question at the end of the day, and that's what
18  we'ldo.
19 MR CHOUDHRY: [14:56:14]
20 Q. [14:56:15] Mr Witness, you've given us quite a lot of information now. WhatI
21 would like to do is go back over that information, but take it step by step. Is that
22 clear?
23 A, [14:56:29] Yes, that is possible.
24 Q. [14:56:30] You've mentioned that a person called Marco came to Kodoom on the

25  15th. Is that the same Marco that you were referring to before, earlier today?
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A. [14:56:44] Yes, he is.

Q. [14:56:47] And when Marco came to Kodoom, what time of day was it that day,
please?

A.  [14:56:57] When Marco arrived in Kodoom on the 15th, it was at eight in the
morning.

Q. [14:57:13] And did you yourself see that with your own eyes?

A.  [14:57:20] Yes.

Q.  [14:57:24] And when Marco told you the story about where the Janjaweed were
going, did he use the word zakat?

A.  [14:57:38] Yes, Marco said the Janjaweed are coming from Mukjar to Bindisi in
order to * get the Zakat for the horses.

THE INTERPRETER: [14:57:53] Now, it is the alms for the horses. Zakat for -- zakat
el-hisan.  So I'm not sure exactly what he means with this, whether it is food for the
horses or if he means something else.

MR CHOUDHRY: [14:58:12]

Q.  [14:58:12] You've also told us that you saw smoke from the direction of Tiro and
you heard the sound of heavy ammunitions. What time of day did you hear that,
please?

A.  [14:58:29] When we heard the sound of the ammunition and when we saw the
smoke, the whole village of Kodoom started moving into the valleys and the brooks *
in order to protect themselves for -- from the enemy.

Q.  [14:58:55] You told us that Marco came at eight in the morning. How long did
he stay in Kodoom?

A.  [14:59:10] When he arrived at eight in the morning, after 20 minutes of Marco's

arrival, we could see the smoke in Tiro and we could hear the heavy
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ammunition -- from 20 minutes to about 30, 35 minutes. The horses appeared and
the vehicles, and there were so many horses and they were heading towards Kodoom.
Q.  [14:59:54] When you say the "horses appeared", did you see any Janjaweed
when the horses appeared?

A. [15:00:12] Yes, the Janjaweed were riding the horses and the camels and they
were coming towards Kodoom.

Q. [15:00:30] And you've also told us that you ran home. Can you tell us what
area within Kodoom did you run to?

*A.  [15:00:43] In Kodoom Wosta, so I went straight towards Kodoom Tineh and
(Redacted), and I stayed in Tineh - and then I saw that the attack had started and so I
went towards Kira (phon), but when the attack took place in Jureh, I decided to take my
children and to go to the khor because the attack had started in Tineh. And the horses
are fast. * They arrived in Tineh quickly, and I had opened the door, *and I didn’t see
my children, so my wife, Halima, and I we went *to the brook (khor) and -- we met in the
forest, we met my uncle Yahya Abdallah al-Nour and his wife Miriam and a large
number of children, and we entered into the forest and they shot at us, *but we weren’t
hit. And we heard firing, gunfire. They entered into Kodoom Jureh, as I already stated,
and they killed several people. Omar Ya’'coub, Issa Ahmad Bakhit, Bakhit Ibrahim, Sadiq
Yahya, also Isa Ahmad. And behind Kodoom Jureh, Ali Kushayb arrived with his vehicle,
and, with regards to the Janjaweed, they came * with their camels and horses and they
arrived in the west of Jureh and started collecting the cattle * goats and the money as war
booty. And they took the beds from the houses, dragged them with the camels and left.
Q. [15:02:59] If I could just clarify, am I right in my understanding that you were at
a location called Kodoom Wosta and that you then ran to Kodoom Tineh, is that

correct?
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A. [15:03:15] Yes, that's correct.

Q.  [15:03:22] And just dealing with Kodoom Wosta, does Kodoom Wosta have any
other names?

A. [15:03:44] Kodoom Wosta?

Q. [15:03:45] Yes, is Kodoom Wosta --

A.  [15:03:47] Yes, it's also known *as Kodoom "Rongatass” in the language of the
Fur, and it's Wosta in Arabic.

Q.  [15:03:59] What location were you at when you first saw Ali Kushayb?

A.  [15:04:08] *Can you repeat?

Q.  [15:04:26] Well, let me clarify. Is it right that you saw Ali Kushayb when you
were in Kodoom Tineh for the first time? Was that the first time you saw him?

A.  [15:04:39] When the attack started, it started in Kodoom. But as I already said,
I saw him in Garsila. Imet him in Garsila. Now, the attack started (Overlapping
speakers) -- *I saw him in Kodoom.

Q. [15:05:11] Sorry, Mr Witness, if I could just ask you to pause. That's my fault,
all right, for not being specific enough.

I'm interested in the day of the attack. Am I right in understanding that you first
saw Ali Kushayb on the day of the attack when you were in Kodoom Tineh, is that
right?

A. [15:05:33] That's correct. * He was in a khaki uniform, and there was a red
insignia on his shoulder, and he was on a vehicle in the front seat and they shot at us.
Q.  [15:05:54] What did they use to shoot at you?

A.  [15:05:59] They were all armed with Kalashnikovs. And what we call "Gim".
Q.  [15:06:19] And can you remember the type of vehicle that you saw Ali Kushayb

in when you first saw him at Kodoom on the day of the attack?
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A. [15:06:34] Yes, he had a Toyota Land Cruiser pickup.

Q. [15:06:46] Can you describe that vehicle, please, the Land Cruiser? What did it
look like?

A.  [15:06:53] It's a Land Cruiser vehicle. *What do you mean -- what do you mean
by that? Do you mean the colour, is that what you're asking me?

Q.  [15:07:20] Was there anything that was mounted on the vehicle that you saw?
A. [15:07:28] Yes, *he and his soldiers were in the vehicle. There were three
vehicles to be precise. The soldiers were *on the vehicle and he -- the soldiers were
in the back and he was in the * front seat.

Q. [15:07:58] Did Ali Kushayb stay in the vehicle when you saw him?

A. [15:08:04] Yes, he was in the vehicle *when [ saw him. At the end of Kodoom
Jureh, he got out of the vehicle *and went on horseback and he whistled, a loud
whistling, which was repetitive, and that's how it went on.

Q.  [15:08:35] When Ali Kushayb got out of the vehicle, did he use any other mode
of transport?

A.  [15:08:57] I haven't understood your question.

MR CHOUDHRY: [15:09:05] Your Honour, with that, what I propose to do, unless
there's any objection, is to -- to perhaps read from paragraph 61 of -- and refresh the
witness's memory in relation to paragraph [51] of his statement. That's at page 15,
0094-0133.

MR EDWARDS: [15:09:29] Perhaps this should not be interpreted to the witness.
PRESIDING JUDGE KORNER: [15:09:34] Yes. Allright. Can we just simply --
Sir, there's going to be a discussion involving law, so we're going to turn off your
translation for the moment.

MR EDWARDS: [15:09:47] Yeah.
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PRESIDING JUDGE KORNER: [15:10:05] I'm told that the witness does understand
English.

MR EDWARDS: [15:10:09] Yes. Ican --1Ican --1think I can do this without there
being any --

PRESIDING JUDGE KORNER: [15:10:16] Yes. All right.

MR EDWARDS: [15:10:17] We know what the test is for refreshing memory and my
learned friend hasn't met that test. The test -- well, we haven't had the --
PRESIDING JUDGE KORNER: [15:10:24] Well --

MR EDWARDS: [15:10:24] --forgive me. The witness has answered the
questions. They may not be the questions -- the answers may not have been what
my learned friend wanted or expected, but he hasn't said he doesn't remember.
PRESIDING JUDGE KORNER: [15:10:42] I don't know how "mode of transport" was
translated into Arabic, but I think there's a simpler way of saying ...

MR EDWARDS: [15:10:47] The point is, your Honour, the witness has not indicated
that he is experiencing difficulties in terms of remembering what it is that he's being
asked about.

PRESIDING JUDGE KORNER: [15:10:59] No, but if we have to go through that
every time, about "Would it assist you to have your statement read back to you", I
was hoping we could cut that out.

MR EDWARDS: [15:11:09] We, at least, need the triggering response from the
witness, saying, "I can't remember." We don't have that.

PRESIDING JUDGE KORNER: [15:11:17] Yes. Allright. Try another expression
for "mode of transport" and see if that translates any easier, Mr Choudhry.

MR NICHOLLS: [15:11:26] Excuse me, your Honour. Sorry. Ijust want to let you

know, I don't think you saw the witness put his hand up to signal you, and --
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PRESIDING JUDGE KORNER: [15:11:28] Ididn't.

MR NICHOLLS: [15:11:28] -- you missed that, I think. So I just wanted to let you
know --

PRESIDING JUDGE KORNER: [15:11:36] Thank you very much.

Yes?

MR NICHOLLS: [15:11:37] -- I don't know -- I just wanted to let you know.
PRESIDING JUDGE KORNER: [15:11:41] Yes? Yes, sir, say whatever you'd like to.
Sorry I missed your hand.

THE WITNESS: [15:11:45](Speaks English) I asked him for that, this is -- a colour, he
asked for the colour of the car, it's colour, or the wording, I don't know, that he said
what kind of colour.

PRESIDING JUDGE KORNER: [15:11:59] (Microphone not activated) Thank you
very much, sir.

Okay. Try -- try something else, I guess. He did ask you whether you meant colour
and you didn't, but see if you get around it.

MR CHOUDHRY: [15:12:10] Your Honour, what I propose to do, is, I will try
another way, but if that doesn't work, I would request that I be permitted to just
respond to my learned friend.

Q. [15:12:22] Mr Witness, after Ali Kushayb left the vehicle, what was he using to
move around?

A.  [15:12:49] Are you speaking about the vehicle?

Q.  [15:12:53] Well, if you could just answer. You've mentioned that there were
horses there, Mr Witness. Did you see Ali Kushayb use a horse that day?

A. [15:13:06] No. When he arrived in the west of Kodoom Jureh, * he whistled

and the Janjaweed gathered around, he was no longer on the vehicle. He had got
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out of the vehicle and he was on a horse. And he mobilised his forces, he called
them together, and, afterwards, he got back into the vehicle and *he directed them
towards Merly afterwards.

Q. [15:13:54] Thank you. You say that Ali Kushayb used a whistle and mobilised
his forces. Could you hear what he was saying?

A. [15:14:18] No. I only heard the whistling. I was far away, so *I couldn't hear whether he
talked or not. But I was able to hear the whistling. But I could see where they were going to.
Q. [15:14:47] And where did the forces of Ali Kushayb go to after he whistled?

MR EDWARDS: [15:15:01] Your Honour, there's been no evidence -- excuse me.
There hasn't been any evidence where the whistling came from. I'm looking at the
transcript and it's --  may have missed it, but it's in the passive: There was a
whistling, and my learned friend is now asking -- is assuming that the whistling came
from Ali Kushayb. Idon't think that's been adduced.

PRESIDING JUDGE KORNER: [15:15:29] He said it earlier, didn't he, Mr Edwards?
That Ali Kushayb used a whistle, back at -- oh, no. You're right. I'msorry. He did
say at line 23: When there was whistling, so he didn't say directly.

All right. Can we just establish -- sorry. If the objection is taken, Mr Choudhry, just
establish what -- he said there was whistling. Did he see from whom the whistling
came.

In fact, I've asked it now -- Mr Witness, if you heard it, where did the whistling come
from?

THE WITNESS: [15:16:24](Interpretation) It was a whistle, whistle in English. In
Arabic, safira, and in English, whistle.

PRESIDING JUDGE KORNER: [15:16:48] Sir, who had the whistle?

THE WITNESS: [15:16:54](Interpretation) Ali Kushayb.
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MR CHOUDHRY: [15:17:20]

Q. [15:17:21] Mr Witness, you told us that Ali Kushayb had a red - if I can use the
word - "insignia" on his -- that he was wearing a red insignia, is that right?

A.  [15:17:38] Yes, there was red insignia on his shoulder. *And this insignia was
also on his vehicle.

Q. [15:18:04] What about the other Janjaweed were there, did they have any insignia?
A.  [15:18:13] No. * The members of the Janjaweed wore a khaki uniform and
others wore regular clothing, not the khaki.

Q. [15:18:41] Do you know what the red insignia means?

A.  [15:18:51] The red insignia on his shoulders indicated that he was an authority.
*Nobody else had a red insignia on his shoulder. A person who wears red insignia
has a certain authority, which is why he wore this.

Q. [15:19:27] Mr Witness, if you could just remind us, the other Janjaweed that
were with Ali Kushayb, what were they -- were they carrying anything?

A.  [15:20:09] The members of the Janjaweed were wearing khaki uniform and
others were wearing civilian clothing, as I have already said. I've not entirely
understood what the members of the Janjaweed with the -- the camels, with the
horses, which members of the Janjaweed are you referring to? * I don’t understand
what you're referring to. Are you talking about weapons or vehicles?

Q. [15:21:01] Mr Witness, I think I can -- that's again, probably my mistake there. Earlier you
mentioned that you saw Janjaweed firing ammunition. What were they using to fire ammunition?
A. [15:21:21] With a Kalashnikov and with Gim.

Q. [15:21:33] Who were they firing ammunition at?

A. [15:21:43] The members of the Janjaweed were firing *their firearms at the citizens.

Q.  [15:22:07] You also mentioned that Kodoom was burned. Can you tell us how
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it came to be burned, please.

A. [15:22:25] They set fire to the houses in Kodoom Derliwa, Kodoom Wosta, Kodoom
Tineh, and Kodoom Jureh. They set fire to some houses, but not all. * They only burned
some houses -- not all of the houses. I can't give you an exact figure for the houses
because a lot of houses were burnt in different areas *on that day and the first attack.

Q.  [15:23:33] You told us that you went to a brook. When you were in the brook,
did you see any Janjaweed?

A.  [15:23:45] Which Janjaweed are you talking about? The Arab Janjaweed?

Q.  [15:24:13] That day during the attack, you have told us that you went to
Kodoom Tineh, and then after Kodoom Tineh, you went to a brook.

My question is, when you went to the brook, did you see any Janjaweed?

A. [15:24:32] Yes, I saw members of the Janjaweed. They collected the animals, the -- and
the money, and they fired at us, and we hid in the forest. * We were not hit. The
Janjaweed took the animals, the livestock, and they went in the direction of Merly.

Q.  [15:25:20] Other than Ali Kushayb, did you recognise any other Janjaweed
leaders there that day?

A.  [15:25:32] There is one whose name was * Al-Dayf Al-Semah, another called Issa
Mardoup, and a third called Adam Merice.

THE INTERPRETER: [15:26:13] And the Arab interpreter says he wasn't sure about
the names. He said them phonetically.

MR CHOUDHRY:

Q.  [15:26:23] Just to clarify, do you mean Adef Semah?

A.  [15:26:29] Yes.

Q.  [15:26:35] And that's spelt A-D-E-F, and the surname S-E-M-A-H.

Mr Witness, you told us that the Janjaweed then went to Merly, is that right?
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*A.  [15:27:02] Yes, that’s right.

Q. [15:27:03] And when they went to Merly, did you -- (Overlapping speakers)
*A.  [15:27:06] Merly, yes.

Q. [15:27:14] When they went to Merly, did you return to Kodoom?

* A. [15:27:22] They went to Merly, Seder, Drangal, Derlewa and reached Bindisi and I
went back into Kodoom.

Q. [15:27:36] And just to be clear, you returned to Kodoom on the same day of the
attack, is that right?

A.  [15:27:45] Yes. *Ireturned to Kodoom on the same day in the evening.

Q.  [15:27:58] Please describe what you saw when you went back to Kodoom after
the attack that day.

A. [15:28:13] When I went into Kodoom *after the attack, we saw some brothers,
and they said that my friend * Issa Ahmad Bakhit had been killed and Al Fakih Umar
Ya'qub also, and that all the houses has been burned.

In the night, we were in Kodoom. We went to see the houses that had not been
burnt, and, on the morning of the 16th, and in the afternoon, * my uncle Yahya and I
went to -- towards Merly, and we found the bodies of Yahya Afandi and Ishaq, and
Fakih Ahmad. We buried these bodies, and we went to Seder. *We found...

THE INTERPRETER: [15:30:17] And the witness appears to have stopped speaking.
MR CHOUDHRY: [15:30:20] I think --

PRESIDING JUDGE KORNER: [15:30:31] Sir, we'll give you a break, if you like, or
we conclude this afternoon. But if you could go on for a further 15 minutes, that
would be very helpful.

MR CHOUDHRY: [15:31:01] Your Honour, might I propose a break only because

my knowledge of the witness is such that he did require one previously.
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PRESIDING JUDGE KORNER: [15:31:08] Yes. I'mjust--yes, all right. If --

THE WITNESS: [15:31:15](Speaks English) Okay.

PRESIDING JUDGE KORNER: [15:31:16] Okay. All right.

THE WITNESS: [15:31:20](Interpretation) We found Al-Fakih Abou Abakar, he was
killed *and burned in his house. That was in Seder. That was on the 16th.

And, secondly, we went to Drangal, and we found that Sulayman was killed and
people took him to the graves to bury him. Then we went to Bindisi. We found
Ibrahim Gibna and Hawa. Their corpses were at the outskirts of the market in
Bindisi, so we buried them.

And there was a man called Sheriff Yahya. We had lost him on the 15th, and we looked
for him on the 15th and on the 16th, and we couldn't find him. And even after we
buried Ibrahim Gibna and Hawa, we could not find him. And then we were going to
Seder, and we met someone who said to us that the *Sheriff was found in Kodoom. And 1
saw several women who were running and saying that, "The Janjaweed shot at us *and
we went to the forest." So we went to the brook of Jurijarang, and we went to the forest,
and we stayed there a while. Then we went back to Kodoom in order to see if Sheriff was
there or not. We went with Am Yahya (phon) to look for Sheriff.

Q. [15:34:41] You've mentioned some names of people or shall I say that you --

A. [15:34:51] Yes. There are some Muslim names. Like Am Yahya (phon) is

a Muslim. Muhammad Ahmad and Muhammad Ibrahim.

Q. [15:35:07] Can I ask you about the names of people you say were killed during
the Kodoom attack on the 15th. You've mentioned one name by the name of Isa
Ahmad.

Did you see Isa Ahmad's body?

A. [15:35:35] Yes, I saw the corpse of Isa Ahmad. On 15 August, I saw him in
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Kodoom in the evening, and he was a friend of mine * (Redacted).

THE INTERPRETER: [15:36:13] And I'm not sure if he said that (Redacted)
(Redacted) -- a note from the interpreter.

MR CHOUDHRY: [15:36:15]

Q. [15:36:16] Could you see what killed Isa Ahmad? Was there anything on his
body that you could see?

A. [15:36:26] Yes, Isa was hit in the head and in the chest. And I had said to him
*before the attack, "Do not go there *to Kodoom Tineh. Come to the valley.

Do not --" when we heard of the attack on Kodoom and Tineh, and Isa said, "I'm
going to talk to my uncle, Hamza, in order to leave the house and go to the forest."
After about eight or 10 minutes, I heard the sound of ammunition and it sounded like
the ammunition was behind us, so I was running without stopping because the sound
of ammunition was very loud. And Isa was killed then.

We went to the forest, and we stayed there all day.

And in the evening, we saw the corpse of * Issa Bakhit to the east of the mosque, and
we buried him the same night on the 15th of August in 2003.

Q. [15:38:09] When you say Isa had been hit in the chest and head, do you mean
that he was shot?

A. [15:38:19] Yes, shot -- hit by bullets, he was shot in the -- in the head and the chest.
Q. [15:38:31] And you have mentioned Fakih Umar Ya'qub, you saw his corpse too, is that
right?

A.  [15:38:42] Yes.

Q. [15:38:44] Did you see what killed him?

A.  [15:38:54] The -- he was -- he was killed by the Janjaweed who went into

Kodoom, and they started killing and burning.
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MR CHOUDHRY: [15:39:12] Your Honour, with that, I will be going on to the attack
in Bindisi, which is the next day.
PRESIDING JUDGE KORNER: [15:39:22] Yes, all right, I think you missed
interpreter querying something that was said and -- but it hasn't come out what she
queried.

MR NICHOLLS: [15:39:33] Your Honour, just to resolve that, could we go into
private session, please --
PRESIDING JUDGE KORNER: [15:39:36] Yes.
MR NICHOLLS: [15:39:36] -- that particular question was one that should be in
private session to clarify, I believe.

PRESIDING JUDGE KORNER: [15:39:43] Right.
All right, can we go into private session, please.
(Private session at 3.39 p.m.)

THE COURT OFFICER: [15:39:52] We are in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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1  (Redacted)

2 (Redacted)

3  (Redacted)

4 (Redacted)

5 (Redacted)

6  (Open session at 3.41 p.m.)

7 ~ THE COURT OFFICER: [15:41:23] We are back in open session, Madam President.

8  PRESIDING JUDGE KORNER: [15:41:31] Thank you.

9  Sir, we're going to break off today, if you could come back tomorrow -- I'm sorry, no,
10 you won't come back tomorrow, come back please on Monday -- if you do come back
11 tomorrow, you'll be the only person here.

12 If you can come back on Monday, someone is going to read you your statement over
13 the weekend in full. That will be, as I understand it, somebody from the language
14 services not connected with the case. And I hope that that helps you. So thank you
15 very much for attending and you're --

16 THE WITNESS: [15:42:27](Interpretation) Thank you.

17 PRESIDING JUDGE KORNER: [15:42:30] Yes, you will be back here on Monday.
18  So thank you very much. That concludes your evidence for today. Please don't

19  discuss your evidence with the person who reads the statement, they're just going to
20  read it to you.

21  THE WITNESS: [15:42:46](Speaks English) Thank you.

22 (Witness exits the courtroom)

23 PRESIDING JUDGE KORNER: [15:43:19] Yes, can we start then please, with what
24  appears to be a problem over interpretation. Mr Nicholls, as I understand

25 it - although what's appearing on the transcript is sometimes lacking or
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misspelt - your case manager is apparently helpfully sending corrections.

MR NICHOLLS: [15:43:53] (Microphone not activated)

PRESIDING JUDGE KORNER: [15:43:58] Microphone.

MR NICHOLLS: [15:43:59] (Microphone not activated)... apologise. What we're
hearing from Mr Elkholy and some people who are following remotely are
identifying issues with the transcript as they see it coming out, if that was your
question, I'm sorry --

PRESIDING JUDGE KORNER: [15:44:16] But are you saying that it is actually being
mistranslated according to your -- whoever is listening who speaks Arabic? Imean,
the interpreter, as you heard, didn't agree with a correction and what I really -- what
we can't have is everybody who speaks Arabic, you know, saying what they think it
means. We have to be able to rely on the court interpretation. If there appears to be
a mistake, then the only way to deal with it really, is to raise it and see if the
interpreter accepts as soon as possible near the time and see if the interpreter accepts
a correction. It appears that Arabic is a language that has - like many other
languages, where it's -- one word may mean a number of different things.

MR NICHOLLS: [15:45:20] I understand, your Honour, and -- that we can't keep
jumping up and down. It's just the beginning and so I think we will -- and I don't
mean any criticism of the interpreters in the courtroom, that's not my intention. We
will take a look at the transcript. There are certain words that are important,

that -- to get the meaning precise. And so I think I understand completely, we will
not be sort of having an argument over Arabic running throughout the proceedings.
That's not -- that's not our plan. I think we'll take a look at this transcript, and if
we've made a mistake then -- or it is something, you know, which can be viewed in

different ways, then that's understandable and we will not try to interrupt
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unnecessarily.

But it does seem just to me - and I'm not sure which phase we're in now that - and I
honestly, again, I'm not trying to be critical, but don't understand why we can't have
Arabic-English, because that has to build in, besides delay, a greater chance of
misinterpretation if -- as we were today for at least part, we're going Arabic, French,
French to English. That -- that cannot be as accurate. Idon't know. Allright --
PRESIDING JUDGE KORNER: [15:46:46] I would like -- I am quite interested to
know why we had to have the double form of translation today.

MR NICHOLLS: [15:46:52] Yeah, I mean, the Fur is one thing that we understand
has been discussed, but Arabic-English does not seem to me to be an extraordinary
task.

PRESIDING JUDGE KORNER: [15:47:04] I don't know. Maybe the problem is that
the interpreters we have today, they speak -- there isn't anybody who is in the booth,
I'm assuming, who speaks English-Arabic - or whatever way round it is - but I agree.
Having discussed the timings yesterday that we gave you, I am very anxious that
things can go as smoothly and directly interpreted as possible because it just is going
to add time to this case. There is no question about that.

All right, well, let -- as I say, let's see how this goes. This is the first day. Iagree
with you Mr Nicholls that it would be better if we can have Arabic-English, because
counsel is going be speaking English on both sides.

Next, there is the question of him and his statement. We gave leave to -- for there to
be contact, obviously mainly between the Prosecution, their witnesses and the
Defence if they wanted to interview them, subject to the witness's agreement.

But one of the things I would have hoped would happen is that not too long before he

gives evidence, I know there was a delay because he could have started yesterday

08.04.2022 Page 79



ICC-02/05-01/20-T-029-Red4-ENG CT2 WT 08-04-2022 80/83 T
Pursuant to the Trial Chamber |’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public redacted version of this transcript isfiled in the
case.

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-0029
1 afternoon, he would have had his statement read to him. I am going to ask that we
2 get some kind of log, which I gather we can from the witness support service as to
3 when they get court familiarisation, when they are seeing counsel. But I know that
4 the protocol says that it shouldn't be -- it should be as far removed as possible from
5  the appearance in court, but that simply can't be right because if the statement is read
6  to the witness, you know, a week or even, you know, a few days before, he's likely to
7  have forgotten it, I mean, you know, all the detail and the dates of events that
8 occurred in 2003. Iwould hope that the witness's statement being read to him is
9  something that would happen pretty close to when he testifies.
10 MR CHOUDHRY: [15:49:47] Your Honour, in response to that, what I can say is that
11 the statement was read twice on Monday and Tuesday of this week. I think the
12 challenge may be evident today is twofold; one is the time lag between the taking of
13 that statement and any contact with the Court or the Prosecution in terms of that
14  evidence. That's an issue.
15 The other is perhaps the level of detail and emotion and anxiety that a witness may
16 have. Soiflcould put it this way, when reading the statement, although it's read to
17 him twice, things may get lost, and we aren't dealing with a witness who can read his
18  own statement.
19  PRESIDING JUDGE KORNER: [15:50:39](Microphone not activated) Yes, well, I
20  mean (inaudible) Monday or Tuesday of this week is obviously fairly close to --
21 MR CHOUDHRY: [15:51:04] And -- yes, just to sort of -- in terms of the process what
22 was -- what took place during that meeting was to read out in English -- the Arabic
23 translator had an Arabic version of his transcript and then would read that verbatim.
24  PRESIDING JUDGE KORNER: [15:51:07] Well, I mean, as you say, the nature of

25 these events being what they are, it's not the easiest thing to recall.
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The last -- sorry, yes, the last thing is this, Mr Choudhry, I know you are an
exceedingly experienced advocate and this is not meant as a criticism, but I think
seeing what happened, the normal process of asking short questions intending that
the answers will be short isn't likely to work with witnesses of this nature, and it's
better I think to do - may I say - what you did this afternoon, which is to let him give
the answer as he wants to and then go back over it.

I think that is - with witnesses of this nature - the better way of doing it and the
interruptions I think, you know, just put witnesses off and make it less clear what it is
they are trying to say.

MR CHOUDHRY: [15:52:18] Your Honour, that was a lesson learnt this morning.
PRESIDING JUDGE KORNER: [15:52:22] Yes, it's one that [ had to learn as well
many years ago.

Yes, is there anything else? Yes.

MR NICHOLLS: [15:52:33] No, I was just going to say, your Honour, we, again, it's
the first witness, but we will try to set it up so that we can have them review their
statement as soon as possible, as close as possible to their testimony while still
respecting the 24-hour window, which is, I believe, built into the protocol. We
cannot have contact with the witness 24 hours beforehand, but within that -- and we
discussed it with the team actually yesterday, that we will try to make it as close to as
possible so that that chance they have to get it back in their mind does not disappear.
Thank you.

PRESIDING JUDGE KORNER: [15:53:14] Yes, thank you very much, Mr Nicholls.
Yes, Mr Laucci, Mr Edwards, is there anything?

Oh, I'm sorry, there is one last thing, I may as well say, memory refreshing,

Mr Edwards and Mr Nicholls and Mr Choudhry, the formula that -- Mr Edwards, you

08.04.2022 Page 81



ICC-02/05-01/20-T-029-Red4-ENG CT2 WT 08-04-2022 82/83 T

Pursuant to the Trial Chamber |’s Conduct of proceedings, |CC-02/05-01/20-478, dated 4 October 2021, the public redacted version of this transcript isfiled in the

case.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Trial Hearing (Open Session) ICC-02/05-01/20
WITNESS: DAR-OTP-P-0029

say, well at least he should say he doesn't remember. When you're faced with

a witness who made a statement in, I think, 2006, talking about events three years
before that, I really do not think it is necessary to go through the formula for
refreshing. No judge is going to -- I would say, is going to refuse the witness an
opportunity to have his witness -- to have his memory refreshed, even if he doesn't
specifically say I can't remember.

So just -- so that again, in the interests of not having too much time wasted -- precious
time in going through these types of formula, which would otherwise in different
circumstances be necessary. So it's really up to you, but again, Mr Choudhry, and
the rest of the Prosecution team, this is something I feel that is likely to happen over
and over again, and so unless there's a good reason for the Defence to object, I would
suggest it just goes through.

MR EDWARDS: [15:54:56] Of course. Your Honours, in the course of this trial, we
are going to try to be sensible, I can assure you of that. I'm not going to take bad
points. What I'm very much alive to, however, is situations -- I'm not necessarily
saying that this was the situation today, but I don't want the Prosecution to feel that
they have some sort of a licence in the event they're not getting the evidence that they
want from the client -- from the witness, to sort of throw their hands up and say,
"Right, have a look at your witness statement", in code, "This is what we want from
you." That's not a question of memory refreshing.

I don't want the Prosecution to feel that they can essentially lead a witness

through their testimony by handing them their witness statement on, as it were,

a silver platter. That's the concern

PRESIDING JUDGE KORNER: [15:56:04] Yes, I understand that, and I'm quite sure

that whichever counsel from the Office of the Prosecutor is leading the witness, they
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will bear in mind that of course in any event it reduces the impact of the evidence if
actually what has happened is that he's simply being handed his witness statement.

I mean, it's preferable that the witness uses his own words and doesn't have to refresh
his memory from his statement.

The other thing is, I think it's pretty clear from what -- he's been quite good about
saying what he actually saw himself and what he was told, but when we get to the
long bit that he started off with, I think, there, it seemed to me, having read the
statement, he was mixing up incidents which he'd been told about and that which
he'd seen himself. Iknow other judges don't like the formula, Did you actually see it
yourself? But I think it's quite important when you get the long answers that we sort
out -- that way.

Yes, anything else, Mr Edwards?

MR EDWARDS: [15:57:32] No, thank you.

PRESIDING JUDGE KORNER: [15:57:36] Yes, well, thank you all very much. Have
a good weekend. The first week of trial is completed and it will be -- we are sitting
on Monday, aren't we, yes. Monday at 9.30, please.

THE COURT USHER: [15:57:55] All rise.

(The hearing ends in open session at 3.57 p.m.)
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