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International Criminal Court

Article 85 Chamber

Situation: Central African Republic |1

In the case of The Prosecutor v. Maxime Jeoffroy Eli Mokom Gawaka -
ICC-01/14-01/22

Presiding Judge Miatta Maria Samba, Judge Keebong Paek and

Judge Beti Hohler

Article 85 Hearing - Courtroom 1

Monday, 9 September 2024

(The hearing starts in open session at 10.00 a.m.)

THE COURT USHER: [10:00:40] All rise.

The International Criminal Court is now in session.

Please be seated.

PRESIDING JUDGE SAMBA: [10:01:07] Good morning, everyone.

Mr Court Officer, can you please mention the case.

THE COURT OFFICER: [10:01:13] Good morning, Madam President. Good
morning, your Honours.

This is the second situation in the Central African Republic, in the case of The
Prosecutor versus Maxime Jeoffroy Eli Mokom Gawaka, case reference
ICC-01/14-01/22.

And, for the record, we are in open session.

PRESIDING JUDGE SAMBA: [10:01:33] Thank you very much.

I'd like to welcome everyone in the courtroom, and welcome also to those following
the -- in the public gallery and online.

Could counsel please introduce themselves. We will commence with counsel for
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Mr Mokom.

MR LAROCHELLE: [10:01:59] Good morning, your Honour. Good morning, dear
colleagues from the Registry and from the Prosecution. Appearing on behalf of

Mr Mokom, there is, on my left, Ms Kate Gibson. On my right, Ms Camille Divet.
Behind me on the right, Ms Camille Lecolle -- Cécile Lecolle, | stand corrected. In
the middle there is Bonnie Johnston. There is also Haneen Ghali on the left side.
On the screen, you have Mr Mokom, who is accompanied by Julien Maton, another
member of our team. Thank you, your Honour.

PRESIDING JUDGE SAMBA: [10:02:40] Thank you very much, counsel.

Now, for the members of the public, let me introduce the Chamber. But, maybe
before | do that, let the Prosecution introduce themselves, thank you, please.

MS BRADY: [10:02:54] Of course, your Honour. Your Honour, on behalf of

the Office of the Prosecutor, my name is Helen Brady, and I'm the senior appeals
counsel for the office. And with me today | have Ms Barbara Goy, senior legal
coordinator; Mr Matteo Costi, appeals counsel. And in the second row, our case
manager, Ms Carmen Garcia Ramos. Thank you very much.

PRESIDING JUDGE SAMBA: [10:03:17] Thank you very much, counsel.

For the Registry, please.

* MR DUBUISSON: [10:03:23](Interpretation) Madam President, your Honours, for
the Registry, next to me there is Vera Wang, who is the coordinator of external
relations; Marie Mathiaud, who is a Legal Officer in the Legal Office; and Natalie
Wagner, Legal Officer in the office of the Director, Division of Judicial Services; and
myself, Marc Dubuisson, the Director, Division of Judicial Services, for the Registrar,
Osvaldo Zavala Giler.

PRESIDING JUDGE SAMBA: [10:03:58] Thank you very much, Mr Dubuisson.

09.09.2024 Page 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/14-01/22-T-009-Red2-ENG CT WT 09-09-2024 3/68

Article 85 Hearing (Open Session) 1CC-01/14-01/22

As | was saying for the members of the public, let me now introduce the Chamber.
My name is Miatta Maria Samba and I'm the Presiding Judge in this case. To my
right is Judge Keebong Paek, and to my left is Judge Beti Hohler.

As you are aware, we are here today for Mr Mokom's claim for compensation under
Avrticle 85 of the Rome Statute.

I will open with a few remarks, preliminary. We then intend to hear submissions by
counsel for Mr Mokom, as well as from Mr Mokom himself. This will be followed
by submissions from the Prosecution and the Registry.

I'll start first with a short background to this case.

On 10 December 2018, Pre-Trial Chamber Il issued a warrant of arrest against

Mr Mokom. He was surrendered to the Court on 14 March 2022 and made his first
appearance on 22 March 2022.

The Pre-Trial Chamber held a hearing on the confirmation of charges from 22 to 24 of
August 2023.

On 16 October 2023, before the rendering of a decision on the confirmation of charges,
the Prosecution notified the Pre-Trial Chamber that it was withdrawing all charges
against Mr Mokom pursuant to Article 64(1) of the Statute.

The next day, the Pre-Trial Chamber issued an order on the withdrawal, terminating
the proceedings against Mr Mokom with immediate effect.

On 17 April 2024, Mr Mokom, through his counsel, filed a request for compensation
pursuant to Article 85 of the Statute before the Presidency. This claim is now before
this Chamber.

In his claim, Mr Mokom alleges prosecutorial, judicial and administrative negligence.
With respect to the Prosecution, Mr Mokom alleges that he was the target of

a wrongful prosecution resulting primarily from the Prosecution's failure to identify
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or acknowledge exculpatory evidence in the case record.

Regarding the judiciary, Mr Mokom alleges that the failure of the Pre-Trial Chamber
and the Appeals Chamber to provide timely decisions in two instances caused him
irreparable harm.

Finally, with respect to administrative negligence claim, Mr Mokom alleges that he
was subject to unlawful detention on two occasions.

First, between the day of his application for interim release on 14 November 22 and
his release on 17 October 2023, during which time he asserts that he was entitled to
provisional release which was not granted solely because no International Court State
Party was willing to facilitate his provisional release.

Second, when he was confined to a hotel for 43 days after the proceedings against him
were terminated and while arrangements were being made for a state to receive him,
in total, Mr Mokom requests 2,850,000 euros to be awarded to himself and 500,000
euros to be awarded to his wife and children for the harm they have suffered as a
result of the alleged conduct.

Now, we now turn to the submissions. We will start with submissions by counsel
for Mr Mokom, who has been allotted 60 minutes. We also understand that

Mr Mokom himself may use a portion of this time to address the Court directly.

We will then hear submissions by the Prosecution, who have been allotted 30 minutes.
Finally, we will hear the submissions of the Registry, who have also been allotted

30 minutes.

Now, for the completeness of the record, on 30 August this Chamber requested

the Registry to address specific issues in their submissions.

These issues are:

First, the legal obligation of the Court in respect of suspects or accused persons who
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are released by the Court without conviction, specifically whether such persons can
legally leave the premises of the Court and the Court's obligations to the Host State
and the person concerned.

Second, the general practice or procedure of the Registry and Host State when an
individual has been released without conviction and cannot immediately be returned
to a state obliged or willing to receive him or her.

Finally, the Chamber asked the Registry to clarify when the relaxations of

the restrictions agreed to by the Dutch authorities on 23 and 26 October 2023 and

14 November 2023 were conveyed to Mr Mokom by the Registry, and if they were not
immediately conveyed, why not.

So before we begin with the submissions, | would like to remind everyone present to
please speak slowly to facilitate the work of the interpreters and court reporters.
Counsel for Mr Mokom, you may now start your submissions.

MR LAROCHELLE: [10:10:47] With your leave, Madam President, before we start
with our submissions, can we have a one minute and a half closed session just to
address procedural matters.

PRESIDING JUDGE SAMBA: [10:10:59] Certainly.

Mr Court Officer, can we go into private session briefly, please.

(Private session at 10.11 a.m.)

THE COURT OFFICER: [10:11:28] Your Honours, we are in private session.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 10.12 a.m.)

THE COURT OFFICER: [10:12:57] We're back in open session, Madam President.
PRESIDING JUDGE SAMBA: [10:13:00] Thank you very much.

Continue, counsel. Make your submissions, please.

MR LAROCHELLE: [10:13:04] Yes, we will start with Mr Mokom's submissions.
Mr Mokom will address the Court first.

PRESIDING JUDGE SAMBA: [10:13:10] Mr Mokom, please go ahead with your

submission.

MR MOKOM: [10:13:17](Interpretation) Your Honour, your Honours, please allow

me, first of all, to thank you for having given me the opportunity to address you
today.

On 8 February 2024, the Court took an ending towards me and | found myself by
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myself. 1 was thrown into the road by the International Criminal Court while my
fundamental rights demanded that the Court keep me under its jurisdiction until

a state accepted to receive me on its territory. The Court was also informed that |
could not return to the Central African Republic due to the persecution suffered by
any dissident figure in power.

| was constrained and forced to start an asylum procedure in Europe.

During the entirety of the asylum procedure | had to stay within the borders of

the country in which | made my asylum application. My freedom of movement has
therefore been restrained, which explains the absence | have from the Court today.

| suffer morally and physically. The Court has separated me from my family, from
my home, from my culture without any reason and it therefore -- thereafter got rid of
me without any assistance. If such treatment happened to one of you, how would
you react? What difference is there between you and me, such that such inhuman
treatment can be meted out to me?

Your Honour, your Honours, | am so-called "free" since over a year. But, since then,
| have not been able to see my spouse, my children and my parents. Family visits
financed by the Court was envisaged for the end of October 2023, but it was cancelled
following my release. The organisation of the visit happened completely during my
detention, while the family visit was cancelled. | was confined to a hotel in

The Hague, subject to as many restrictions on liberties as in detention, even more so.
The last time that | saw my wife and two of my children was during a family visit in
December 2022.

My life in general and my future have been harmed by the Court. The hardships
created by my detention have been worsened by the illegal situation of being

assigned to residence, which is something | have had to suffer for 43 days which
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followed my release. The cancellation of the family visit following my release has
also led to moral trauma for my family and for myself.

Madam President, your Honours, the Court has also destroyed my reputation in
the whole world, having arrested me with great fanfare and being falsely suspected
for two years.

Before the hearings on the confirmation of charges on August 2023, the Registry of
the Court had put up publicity notice everywhere in the Central African Republic
indicating that, in a way, to lead to confusion that the charges against me were going
to be confirmed on 22 August 2023 and that, despite the intervention of my counsel,
the Registry left these signs unchanged.

The media operation carried out by the Court and on social networks following my
arrest has also contributed to developing the reputation which has been stuck to me,
stuck to my skin, namely that | am said to be a Central African great criminal and,
despite the abandoning and the dropping of the charges against me, my reputation
will never leave me.

Madam President, your Honours, | would like to make the remainder of my
intervention in private session.

PRESIDING JUDGE SAMBA: [10:19:11] Mr Court Officer, can we go into private
session, briefly, please.

(Private session at 10.19 a.m.)

THE COURT OFFICER: [10:19:23] We are in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)
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Yes, counsel, please start your submission.

MR LAROCHELLE: [10:25:46] Thank you, Madam President.

| thought it was important that you heard from Mr Mokom himself the extent of

the destruction, prejudice and damage his passage in this Court has created.

He could speak for a long time. He certainly spoke to me for much longer than that.
I'm still hearing about the problems he's encountering on a daily basis following his
release by the Court.

Today you have the power, to some extent, to remediate to that. You will never,
nobody will ever be able to erase the stain that was created by the fact that he was
labelled as a suspect of the crimes falling under the jurisdiction of this Court. That --
and he explained to you when he tried to rent a place how this happened and how, by
looking on the internet, this deprived him of the possibility of finding a house.

And this power that you have is found in an article of the Rome Statute. So

the creators of this Court had at least some thoughts about the fact that this could
happen, that there could be situations where someone was harmed, badly harmed, by
the work and the functions of this Court.

In Article 85 -- our ground, our claim for compensation is grounded in two distinct
paragraphs of Article 85, paragraph 85(1) and paragraph 85(3). And I will address
them in turn, your Honours.

Paragraph 85(1): "Anyone who has been the victim of unlawful arrest or detention
shall have an enforceable right to compensation.” "Shall".

Compare the language of 85(1) with 85(3), there's no discretion. If you found -- if
you find unlawful detention in this case, you must compensate it.

Under 85(3), to which I will turn later, we need exceptional circumstances, we need

a grave and manifest miscarriage of justice. And even when these thresholds are
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met, you still retain discretion to award, or not, compensation.

So the first question you have to answer, based on the incomplete record that is before
you, | will submit, and I will explain why, is whether at any point Mokom was
unlawfully detained and if actually he was lawfully arrested.

Why was Mokom arrested? Why?

You find that answer in paragraph 20 of the warrant of arrest. Mokom was arrested
to secure his appearance for a trial, "for a trial". To assess whether there is actually
evidence against him to be prosecuted. That trial, as you are well aware, never took
place. It was substituted instead by a débacle, which I will describe in details in my
submissions, which led to the situation Mr Mokom currently finds himself in.

| therefore invite you to seriously consider the possibility that the whole 19 months of
detention, 19 months and 20 days of Mokom's detention before his release have never
been legal.

Why? Because he never had a trial.

You may also consider that he was unlawfully detained from 8 March 2023. Why

8 March 2023? Because the Pre-Trial Chamber on this date ordered that he be
provisionally released.

| invite you to read our submissions for more details on this sad episode.

And what happened? Not a single State Party, 125 or 124 Member States of this
Court, stepped forward to allow for the implementation of Mr Mokom's provisional
release. And that provisional release was also based on the fact that he had been
detained for too long because it took too long to address the issue of his legal
representation. Not a single state, not even, your Honours, the Host State.

The territory where this Court is located will not allow for the execution of this

Court's orders, will not allow for the execution of this Court's core functions.
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Provisional release is a normal thing in all normal jurisdictions. It is the rule.
Detention is an exception. Here it's non-existing, it's not possible.

Is this a handicapped court that cannot perform normal functions of a criminal court?
So you may start from the arrest, you may start from the date where provisional
release was ordered.

Or mayhbe it is the case that Mokom was unlawfully detained sometime before
October 17, but we don't have the information, unfortunately, to make that
assessment. You know why? Because the Prosecutor has offered absolutely no
explanation whatsoever in terms of what he meant by "evidence is unavailable”.

Is it just semantic to echo the fact that the evidence actually is more exculpatory than
incriminatory and therefore no longer supports a conviction or a -- or a realistic --

| don't know what the policy says, a realistic potential of conviction.

But if the Prosecution realised some time before it alerted the Court and Mokom that
they had no realistic prospect of Prosecution, then all of these days are also unlawful
detention.

And we need to know. Mokom is entitled to an answer. Was he also unlawfully
detained on account of the Prosecution negligence to relay the fact that they no longer
had a realistic prospect of conviction? | will also come back to that in further details
later in my submissions.

And then, Mokom thinks he is released. Not quite. After the Prosecution mistakes,
the Registrar is not able to implement the Pre-Trial Chamber's order, release him with
no obstacles whatsoever. He is afree man. Ittook 43 days before the Registry was
able to do that. And that falls on the Registry. Those 43 days are also, | submit to
you, unlawful detention. A deprivation, an arbitrary deprivation of Mr Mokom's

liberty.
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Pick the date. You are at liberty to pick the date. You have read our submissions,
you have read the Registrar's submissions, you have read the Prosecution
submissions. Will it be the date of his arrest, 27 February 2022? The date of the
unimplemented decision on provisional release on 8 March 2023? An unknown date
where the Prosecution knew they had no realistic prospect of conviction but failed to
relay that to Mr Mokom and the Court? Will it be the 43 days of detention at the
hotel? You decide.

Once you have made that decision, once you have made that determination, you have
to decide the next step is how much? How much per day?

In our initial request to the Presidency for a claim, we have included at Annex Il a list
of tariffs, | will call it like that, of European states who will provide compensation for
days of pretrial detention without trial.

The tariffs are, in Austria -- and, from what | understand, you don't need to go before
ajudge to get that money. The prosecution, who is responsible for putting you in
prison and not giving you a trial is responsible for making sure that you obtain that
compensation. | should not even be here arguing that.

In Austria, you'll get 20 to 50 euros. In Belgium, 25 to a hundred euros. In
Germany, 75 euros. In the Netherlands, here in this country, if you suffer something
like Mokom has suffered, 80 euros per day. No questions asked. You are detained
for no valid reasons, we failed to give you a trial, you get 80 euros per day. In Italy,
230 euros per day.

Why you think these countries have an automatic compensation for people who are
detained without trial? Because that detention is unlawful. If you don't submit
someone you put in pretrial detention to a trial, he is unlawfully detained.

This is annex -- this is Annex A to filing 32 -- 329. Sorry, I'm trying to give you
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the reference of where you find the annex where we have listed the amounts that
European countries automatically grant to people who suffer pretrial detention
without trial.

And in terms of selecting my -- | will have brief submissions, how much should you
decide to award for the date -- from the date where you will find to -- for Mr Mokom
to be unlawfully detained. | think being detained by the ICC is worse than being
detained in Italy. Mr Mokom is detained on account of the worst crimes, he is
suspected of having the worst crimes that can be committed on the face of this planet:
genocide, war crimes, crimes against humanity.

As | said earlier, you create an irreparable stain on his reputation. So | would

invite -- my submissions are, you should start at 300 euros per day of unlawful
detention. That's the tariff I'm asking for.

| turn now to Article 85(3) of the Statute. A bit of an Olympic sport, there are so
many hurdles we have to jump over before reaching the finish line. And even when
you get there, the referee - or you in these circumstances - can disqualify us. So even
if we meet all the hurdles, you can still decide in your discretion - and | readily admit
that, this is how the Statute is drafted and worded - not to grant anything.

Here's why you should grant something in the case of Mr Mokom. The first hurdle
we have to cross is that of exceptional circumstances. | have counted six distinct
exceptional circumstances that | will address each after the other, in turn, militating
for the granting of a compensation in Mr Mokom's claim. | think that the six
exceptional circumstances -- and they are:

One, the OTP did not respect its professional and ethical obligations with regard to
exculpatory evidence in this case.

Two, there was judicial negligence in resolving the matter of Mr Mokom's
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representation.

Three, he was deprived of provisional release for lack of State cooperation.

Four, he was released because the evidence became unavailable.

Five, the Registry was not able to implement his release, his provisional release.

And six, Mr Mokom was violently, arbitrarily ejected from the Court's jurisdiction
leading to his current predicament.

And then | will explain why | consider that these six distinct exceptional
circumstances amount to a grave and manifest miscarriage of justice. And for that
you will have to consider them collectively. As the French would say, you have to
have a look at I'ensemble de I'ceuvre, the whole of the work of this Court's organs in
doing that.

| ask the question again: Why was Mokom arrested? There are other reasons
mentioned in the warrant of arrest. Mokom was an opponent to the president of
the Central African Republic, Mr Touadéra. | will just say this. A few months in
this case have revealed how the investigation of the OTP is highly unreliable and
highly corrupted by the proximity of this court with the current authorities of

the Central African Republic.

The OTP is working hand in hand with one of the most corrupt regimes of this planet.
A regime that works itself hand in hand with the Wagner group, or however this
militia is called today. The OTP is instrumentalised by the CAR authorities to arrest
opponents such as Ngaissona or Mokom. The result of that proximity with

the president of the Central African Republic, le soleil, as he is called there, the sun,
the Prosecutor is blinded, blinded by its proximity to the sun. He is no longer able to
discern exculpatory from incriminatory evidence.

This is the first exceptional circumstance | was referring to.
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I will use familiar terms under the Rome Statute. The OTP -- was the OTP unable or
unwilling, I don't know, you can decide, to identify the exculpatory evidence in this
case?

This is nothing short of crazy. | have done this work for more than 20 years, | have
never seen such massive prosecutorial failure. The OTP is marking evidence
obtained in 2017 and 2018 as exculpatory in 2023, five years later. What have they
been doing? And worse than that, your Honours, they continue in their submissions
to you to claim that they have no obligations to identify exculpatory evidence. Can
you please disabuse them from that notion. This is unacceptable and this directly
led to the situation where we find ourselves in today.

The credibility of this Court hinges on this arrest warrant. They go after Putin, they
are trying to go after Netanyahu. | hope these warrants are more solid than what
they used to get Mokom. Because otherwise they are going to be in far more serious
trouble than they are today.

To some extent, your Honours, this accounting exercise that we entered into with

the Prosecution regarding how many pieces of evidence were exculpatory at the time
of the warrant of arrest or at the time of the arrest, or ... this is futile. You know from
our submissions, they acknowledged the exculpatory character of that evidence in
2023, so they refused, they refused, they did not -- they were not aware or they did
not want to know or they were unwilling or they were unable to realise that

the evidence they submitted to the Chamber that issued the warrant of arrest
contained large swathes of exculpatory evidence.

That is certain. You know that. And you know what? This is how a wrongful
prosecution begins. Right there in this warrant of arrest which is riddled with

exculpatory evidence that was not marked as such for the benefit of the Pre-Trial --
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the Trial Chamber that issued that warrant of arrest or that was simply not
communicated. That, we don't know. That's a major failure of the Prosecution
right there, from that date.

And then, the OTP identifies PEXO evidence two months, two months, your Honour,
before the confirmation hearing. A year and a half after they arrest Mr Mokom.
They have plenty of time while they were trying to resolve the issue of the conflict of
interest of his counsel back then to sort out their evidence and find out what is
exculpatory and whether they still had reasonable prospects of conviction or not.
And this conduct, this failure to identify exculpatory evidence and convey it, not only
to the accused but to the Court, to the Judges, is contrary, A, to their Code of Conduct,
and B, to specific orders of the Pre-Trial Chamber in Mokom's case.

| start with the Code of Conduct.

Do | need to provide the reference or we can find it easily on the website. There is

a code of conduct for the Prosecution.

Article 21 to 24 refers to the independence of the Office of the Prosecutor. The Office
of the Prosecutor has to work independently and that includes the States where they
signed cooperation agreements with the authorities of those States. That should also
stay in the head of this organ of the Court.

Section -- Chapter 2, Section 6, "Impartiality”. Those articles 29 to 31 of the codes of
conduct.

This is -- | invite you to read those provisions.

"Impartiality is one of the core principles governing the work of the Office. Impartial
conduct encompasses the fair-minded and objective treatment of persons and issues,
free from any bias or influence."

Article 30: "Impartial conduct includes inter alia” | go to subparagraph (c) "full
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conformity with the applicable rules on disclosure of evidence."

Failure here. The failure to identify that exculpatory evidence for years is in direct
contradiction with the Prosecutor's Code of Conduct, | submit to you.

Chapter 3, it's called "Specific duties". Section 1: "Objective truth-seeking". Failure.
There's no objectivity in this case. "Conduct investigations with the goal of
establishing the truth ..." Did you really find out -- did it really take five years to
realise that there was no case against Mr Mokom, there was no available evidence to
achieve a reasonable prospect of conviction?

"Consider all relevant circumstances when assessing evidence, irrespective of whether
they are to the advantage or the disadvantage of the Prosecution®.

"(c) ensure that all necessary and reasonable enquiries are made and the results
disclosed in accordance with the requirements of a fair trial, whether they point to the
guilt or the innocence of the suspect.”

Section 2: "Effective investigation and prosecution”.

"Act with competence and diligence, make impartial judgments based on

the evidence and consider foremost the interests of justice in determining whether or
not to proceed.” I'm sorry, but | see nothing of this happening in this case.

Nothing.

And this is the Code of Conduct. This, from day one, this -- these are the standards
to which they -- by which they are bound and | submit to you that -- | invite you to
read -- you may find many more provisions of this Code of Conduct that they directly
contradicted by their conduct in this case.

But, as if that was not enough, your Honours, | invite you to read the correspondence
we had with the Prosecution regarding disclosure. This is annex A to our claim to

filing -- annex A to filing 201, if that facilitates having access to it.
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What you find in there is incredible. There is a direct reference to

the Pre-Trial Chamber order of November 2022 which directed the Prosecution, as if
their Code of Conduct was not enough for that, to identify, for the benefit of

the Defence, but also for the benefit of the Court, all the exculpatory evidence. Not
by giving statements of 300 pages and saying they are exculpatory. By pointing to
the exact passage of these documents indicating where is the exculpatory evidence to
be found.

And you -- please read this correspondence. You have witnesses saying Mokom did
not lead, Mokom gave instructions to spare the civilians and you will see the answers
of the Prosecution always -- never -- | don't know how much blinded the Prosecution
was, but the obvious nature -- exculpatory nature of that evidence and the response of
the Prosecution when confronted with that shows how blinded they were, how they
were working in a tunnel vision and they could not accept -- anything that was
contradicting their theory of Mokom's guilt was ruled out as or explained in ways
that really baffled us, which explains why we had to litigate that.

And | will draw your attention to the fact that we are telling this to the Prosecution in
April 2022. Two months, we needed two months to realise that the Prosecutor was
working under a complete misconception of what this case was about and refused to
acknowledge it. Completely refused to acknowledge it for weeks. We had to go
before the Pre-Trial Chamber, seek a ruling, which we obtained in June, early June, 5
June, and then the Court ordered them, identify, finally. Will you do it, identify

the exculpatory evidence. And they had until 21 June, if I'm not wrong, to do it.
And we were receiving dozens of newly found exculpatory evidence and then, on 23
June, it stopped. Nothing. Silence. | don't believe that for a minute that past that

date there were no longer bits of exculpatory evidence in the case. This is not even
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conceivable.

Is this a wrongful prosecution? That's an interesting question.

Or is it just an exceptional circumstance? The reality is that the Prosecution plane
was grounded, it never took off. It remained on the tarmac and there was no
prosecution.

Normally, when you read the Bemba or the Ngudjolo precedence, they have access to
the dynamics of the prosecution, the evidence that was available, presented, not
available, not investigated. They have all of that. We have nothing of that. We
have detention with no trial.

If there is wrongful prosecution based on the actions of the Prosecution, it is certainly
grounded in their inability, incapacity, unwillingness, call it as you wish, attitude
towards the exculpatory evidence.

That was the first exceptional circumstance. A major failure. Violation

of the Prosecutor's Code of Conduct. A violation by the Prosecution of direct court
orders that were reminded, you will find, they were ordered on 7 November, they
were ordered again on 30 November and they never abided by those court orders.
The second exceptional circumstance, it's that of the conflict of interest. It took one
year to this Court. And I -- I know, | realise this places you in a delicate situation
because we are commenting on the work of your colleagues, but that's the reality of
this procedure.

It took one year to resolve an issue of conflict of interest. One year. Is this guy --
can this guy represent Maxim Mokom or not? This is -- this is -- this is a -- | will put
it as judicial negligence, but it is an exceptional circumstance that explains why
Mokom was long -- detained for so long and unlawfully detained. One year to

resolve a conflict of interest. And I -- we made submissions regarding that in our
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written submissions.

The third exceptional circumstance, the denied provisional release. Because of

the second exceptional circumstance of the length of time to resolve the issue of his
conflict of interest, that lead to the third exceptional circumstance, which is
provisional release.

It took so long, you need to be out. You meet all the conditions, we need a state.

We need a state where you can be provisionally released.

Can you believe, your Honours, that in 2024, 30 -- 23 years after the creation of this
Court, it still cannot implement provisional release. This is unacceptable. There is
still no framework for provisional release. Are you taken by surprise that people are
sometimes provisionally released? As | said earlier, it's the rule and we have no
framework.

Maybe I -- allow me suggestions. It seems to be so touchy, so difficult, so dangerous
to cooperate with this Court. Perfect. | will call it the cooperation Russian roulette.
Every month -- like you have duty counsels in case a suspect appears, a duty counsel
is ready, standby, can appear on his behalf any time.

Cooperation Russian roulette. Standby State Party. Every month a different State
Party in turn will be responsible for taking provisionally released suspects, so -- or
even taking, as we have seen also in this case, released persons. It will happen once
in 20 years or 10 years for a State Party that this can happen. Very limited risks.
Certainty in terms of what will happen when provisional release is granted and when
a release occurs.

You need that, you need that framework. It's not possible that Mokom is the victim
of that court's failure after 23 years to still being able to provisionally release its

suspect. This is nothing short of unacceptable.
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The fourth exceptional circumstance, it's how the Prosecutor's evidence shifts over
time. First, it becomes exculpatory. We filed massive annexes of evidence that
suddenly turned into exculpatory material in the context of this case. But then it
becomes non-available.

We were fighting confirmation. The Prosecution’s latest submissions were on
September 14, 2023. One month later, on 16 October 2023, the evidence is no longer
available. "Sorry, you will not have a trial, we don't have evidence good enough for
you."
That begs questions, your Honour. What evidence? Is it one witness? Two
witnesses? Thirty-eight witnesses? And many of these witnesses I'm sure have
testified under oath in other cases of this court, so their evidence is certainly available.
This case goes from being fit for confirmation to being non-fit for prosecution. With
absolutely -- and this is important, there was not an iota of disclosure between the last
submissions of the Prosecution where they were fighting for confirmation and

16 October 2023 when all of a sudden the evidence is not available.

| am sure this happened in steps. Maybe one witness became unavailable or they
lost a luggage full of statements, | don't know. But there were steps normally and
you can see it coming, right, that a witness suddenly maybe recanted or maybe
disappeared or died or you -- but, your Honours, not an iota of disclosure. Nothing.
It's -- this case from the beginning was grounded in sorcery. It started in Gobere,
where people were drinking potions that made them invulnerable to AK-47 bullets
and would allow them to disappear overnight and reappear as butterflies or giraffes
somewhere else in the Central African Republic.

This was at the core of the court -- Prosecution theory.

What? What? Is it -- maybe it's sorcery, | don't know. Like, do they have many
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witnesses who disappeared or who simply went off the face of this planet and are no
longer available? |don't --

PRESIDING JUDGE SAMBA: [11:01:25] Counsel --

MR LAROCHELLE: [11:01:26] Yes.

PRESIDING JUDGE SAMBA: [11:01:27] Just be guided, counsel, that you have

15 minutes more to your time.

MR LAROCHELLE: [11:01:31] Thank you.

PRESIDING JUDGE SAMBA: [11:01:32] Thank you.

MR LAROCHELLE: [11:01:39] Thank you.

So what evidence, and when. As | said earlier, this does not happen overnight that
you make a finding that you no longer have realistic prospect of conviction in a case.
This is a gradual exercise.

When? When? And this is why at the end, | will tell you why, we need an audit.
We need to know. You cannot render a decision without answers to these questions.
When? When did you realise this happened? And why this was not disclosed to
the Defence. Nothing. Boom. Transformation.

And why, why is the evidence not available? Did your witnesses recant? Did your
witnesses recant? And what you mean by "the evidence is not available” is that it
became exculpatory. It no longer supports conviction.

This evidence we have, we have finally read it and we realise that when a witness
says Mokom was creating a military police to stop the abuses of the Anti-Balaka, well,
yeah, that is exculpatory. That means he is -- there's a chance he's not guilty of these
crimes for which we brought him before this Court.

So we are left to speculate on that. We only know, we only know that at some point

in time, which normally should be between 14 September and 16 October 2023, at
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some point in time the Prosecutor realised that there was no longer a prospect of
conviction. And he did not prepare anybody for that. Certainly notus. Certainly
not the Court, which was left to improvise a lot, as we will see, after that finding.

So that's an exceptional circumstance, that evidence vanishes, disappears.

The next, the fifth exceptional circumstance, detention at the hotel. You think you're
released. You're not.

Sorry, but the Host State doesn't like you. Doesn't like us, doesn't like provisional
release, doesn't like release at all and won't deal with you.

Won't honour, the Host State won't honour its commitments to the Court. When
you have on one side the OTP bending to the CAR authorities, on the other one, when
you're released, you have the Registrar bending to the Host State. They prefer not to
upset the Host State in any manner whatsoever than implement

the Pre-Trial Chamber's order.

The Registry has effectively prioritised good relations with the Host State at the
expense of enforcing Court orders. This is what happened. Everything is in our
submissions. And you are asking the right questions about this and we are looking
forward to hear what the Registry has to say about this.

Maybe we would add one question, if they don't mind, that they could answer. In
their submissions at paragraph 10 and paragraph 75, they seem -- they are talking
about the fact that we did not litigate anything with the Host State. And I'm very --
I'm reading this. We are fighting to be funded to help Mokom litigate what is
happening. And as you see from the record of this case, a lot is happening in
Mokom's case.

Now we are -- I'm scratching my head. Am | supposed, on top of that, to be

litigating with Holland to secure -- to secure Mokom's release or Mokom's provisional
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release?

What is that? | would like to know, and | would like to be told, and I'm sure future
Defence counsels would like to know that they need to prepare to litigate with
Holland should their client be provisionally released or definitively released.

| think that's an important factor and it should be part of their legal aid policy as well.
If we need to hire expert lawyers litigating against Holland to secure the
implementation of the Court's order, that's a game changer.

So what exactly -- maybe the Registry can answer that question, what exactly, if
anything, the Defence of Mr Mokom was supposed to litigate with the host country?
And what | don't understand is why the Registry is not litigating himself those issues,
because the Headquarters Agreement at Article 55 has a specific provision allowing
the Registry to ask for the nomination of an arbitrator when there are issues of
contention between the Court and the Host State.

| cannot do that. | don't have the power to do that. | certainly have not signed

the Headquarters Agreement with the Dutch authorities. The Registry has. It's
their responsibility.

There is no framework. They refuse to implement the Court orders, appoint an
arbiter, appoint someone and resolve the issue because the Court cannot exercise its
core functions as things are currently standing.

It's called Article 55 of the Headquarters Agreement: "Settlement of differences on
the interpretation or application of this Agreement or supplementary arrangements or
agreements.” And there's a whole procedure where they can maybe ease things out
for the next one.

The sixth, and not least, exceptional circumstance is the handling of the jurisdiction

issue. Mokom is in the middle and the Registry, you will decide whether you want
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to blame them or not for what happened. But certainly, credit to them, they assisted
us, they assisted us a lot in trying to find a place where Mr Mokom could be relocated.
They helped us. They conveyed our letters, they relayed and they were making
suggestions in terms of what states and so we were trying our best to find a relocation
state for Mr Mokom with the assistance of the Registry.

And then, boom, 18 January 2024, the Pre-Trial Chamber under Rule 185 committed
suicide, seppuku, hara-kiri: "We have no jurisdiction after 7 February. Deal with it.
It's not our problem. You are kicked out.”

What is that? This is the same PTC who witnessed our fruitless efforts to secure

a state for provisional release. The same Pre-Trial Chamber.

We, of course, immediately appealed. Not on 7 February, as the Registry is claiming.
On 24 January, we immediately appealed that decision and requested suspensive
effect to have the serenity to deal with such an abrupt and violent ending to

the Court's jurisdiction. Because Rule 185, when you read it, there is no time
limitation, there is no provision for suicide. And there you cannot decide - it's not
written in there - you cannot decide that you will suddenly, abruptly, completely stop
having jurisdiction over someone you have brought here and detained for two years
and took a year to resolve his conflict of interest, then you give yourself three weeks
to resolve his relocation with a bunch of State Parties that refuse to cooperate. What
isthat? This is again unacceptable. Again an exceptional circumstance.

And like if it was not enough, we had required suspensive effect from the get-go.
They granted it, the Appeals Chamber this time, granted it after the expiration of

the jurisdiction on the 8th. They took more than two weeks to decide that this
decision -- decision, they needed to suspend -- needed to be suspended after it took

effect.
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What do you think -- how do you think we went? It's not only Mokom. We have
no certainty of what's going to happen to him. No idea where he's going to go.
Living under -- 5 February comes, 6 February comes. What's going to happen? Are
they going to suspend that crazy decision? Nothing. He's kicked out of the hotel at
noon on the 7th. Nowhere, no place to go. We're looking for cops coming to
apprehend him and take him in a Dutch prison. Nothing. What choices did he
have? What assistance did the Court provide?

Why hasn't he got a lawyer in {ICR: (Redacted)} paid to help him -- I'm sorry. Why
hasn't he get -- why doesn't he get the assistance of a lawyer to get be assisted in

the country where he currently resides through his ordeal and through his problems?
| don't understand.

I'm sorry. 1 gotcarried away. We can do the necessary to repair that.

PRESIDING JUDGE SAMBA: [11:11:55] Yeah, that part will be -- it will be redacted.
MR LAROCHELLE: [11:11:58] Thank you.

And that should be -- but | insist that his reparation should include that. He's an
ex-suspect from the ICC. That's not very easy. | don't know if you're familiar with
the convention on refugees, but they have exclusion clause, and if there are reasons to
think that you participated in international crimes, then usually you are excluded.

So | would invite you to say something about that in your judgment too. There is
nothing, after the evidence became exculpatory and unavailable, there is nothing
today, as we speak, to think that Mokom has committed any crimes as far as this
Court is concerned.

What do you have, your Honours? What are you -- what are we seeing here?
Multiple organs failing. Multiple. Not one, not two, three.

The OTP refuses to acknowledge exculpatory evidence and then sees its evidence
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disappear. The Registry has no framework, cannot implement court orders for
provisional release or release. And the Court took one year to decide conflict of
interest and three weeks to shut itself down and kick Mokom out of its jurisdiction.

If that is not an egregious case of grave miscarriage of justice, | don't know what it is.
| have never seen circumstances like that in no cases before this Court. Mokom'’s life
is broken forever. We don't know when he's going to be able to see his family. We
don't know when he's going to have a legal status somewhere. And that's all thanks
to this Court. All of it.

So please, | beg you to exercise your discretion and to find that this egregious
miscarriage of justice dictates that you exercise your discretion in granting him some
compensation, for which of course you have full discretion. You may decide

the amount. We are making our suggestions because we find that what we have
identified as these exceptional circumstances militate that a strong signal be sent,

a strong message be sent to the different organs of this Court that a situation like that
cannot be tolerated.

And to finish, as | said, there are still unanswered questions, so please ask for an audit.
This is not normal. We cannot answer all these issues in a few hours of court. You
need someone to look at why is the Prosecutor not able to identify exculpatory
evidence? Why is the Registry not able to implement court orders? You need an
audit. And based on the finding of that audit, reserve a right. It might be even
worse than what we are able to see on the surface.

| thank you for your attention, your Honour, | hope you have serene deliberations
and | remain available should you have any further questions on the issues arising in
this case. Thank you.

PRESIDING JUDGE SAMBA: [11:15:47] Thank you very much, Mr Larochelle.
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I'll ask colleagues if they have any questions for you.

Not at the moment. Okay.

Can | invite the Prosecution then to start your submission within the limited time we
have. Thank you.

MS BRADY: [11:16:21] Thank you, your Honours.

Your Honours, this morning I'll be addressing Mr Mokom's request in relation to his
allegations against the Prosecution. As you know from our written briefs, we have
taken no position on his claims that he's made against the Registry and Chambers.
So I won't be touching on those matters today.

In short, your Honours, the compensation request is unfounded and should be
rejected. Mr Mokom has not been the victim of a wrongful prosecution. Much less
subjected to prosecutorial misconduct that violated his fundamental rights and
caused a grave and manifest miscarriage of justice and which lead to the termination
of the proceedings. All these are matters that your Honours would first need to
conclusively find before even considering whether to exercise your discretion to grant
him compensation.

As the applicant, Mr Mokom must meet the high threshold of Article 85(3). And
obviously this entails more than simply the withdrawal of charges. He has to bring
evidence that would lead this Chamber to find conclusive facts that there has been

a violation of his rights so serious and exceptional that the proper administration of
justice has been compromised. And in our respectful submission, his request falls
far short of this.

Now, in terms of his allegations against the Prosecution, the claim of wrongful
prosecution, it rests predominantly on these 400 or so disclosed items which

contained Article 67(2) information. From which, the applicant has tried to conjure
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up a narrative of a prosecution that was reckless or negligent in seeking an arrest
warrant and moving to confirmation of charges, misled the Pre-Trial Chamber, and
then withdrew the case, withdrew the charges in some kind of belated
acknowledgment that it never had a case against him in the first place.

Your Honours, we firmly reject this speculative theory. It's a theory which has not
been properly substantiated and, instead, relies on layers of flawed reasoning and
selective references to only parts of the record. And you can see this very clearly in
his written submissions, the request and the reply.

In my submissions today, | will be making three main points which show why

Mr Mokom has not met the high threshold in Article 85(3). Or indeed he has not met,
he has not made out his claim under Article 85(1). And that collapse this inflated
narrative of being a victim of a wrongful prosecution. The points that I'll be
developing, obviously will be brief, because | only have 30 minutes, but they will be:
First, that he was arrested and detained upon an arrest warrant that was lawfully
issued by the Pre-Trial Chamber. Second, his fundamental rights were not violated
by the delayed identification by the Prosecution of this Article 67(2) information.
And third, the Prosecutor's withdrawal in October, October of 2023, does not show
that there was never a case against him.

So I'll turn directly to my first point. And that is a point that addresses
simultaneously his claim under Article 85(3) and 85(1).

Mr Mokom was arrested and detained on an arrest warrant which

the Pre-Trial Chamber had lawfully issued after concluding that the evidence met
the "reasonable grounds to believe" standard in Article 58.

Now, the request claims that the Prosecution somehow misled the Chamber into

issuing this warrant by itself having previously recklessly or negligently assessed and
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presented the evidence. And for the large part, he premises that very broad
assertion on the fact that the Prosecutor -- the Prosecution indicated in June 2023
Article 67(2) in disclosed documents.

But, your Honours, neither in his written submissions, nor again today, he never in
fact shows concretely how did this material, how would this material have impacted
the Chamber's decision to issue an arrest warrant. In other words, how does it show
that the reasonable standards -- the reasonable grounds standard was never capable
of being met?

Your Honours, we've seen his arguments, both in written form and today, in terms of
his claims against the Prosecution being very generalised. But they're not
substantiated and they ignore several fundamental aspects of criminal proceedings.
Firstly, they ignore that the mere existence of Article 67(2) information in a case does
not in itself undermine the lawfulness of an arrest warrant. As your Honours will
know, the Prosecution's disclosure obligation is very broad under that provision. It
must disclose to the Defence information that it believes may show, or tend to show,
the innocence of the accused or mitigate guilt, or which may affect the credibility of
Prosecution evidence.

And the flip side of this low standard is that it covers a very broad spectrum of
material, which have -- which may have varying degrees of potential impact for a case
or a sentence, or indeed none at all. And counsel tries to create the impression -- he
refers to large swathes of exculpatory evidence. He tries to create the impression
that all these documents were exculpatory in the sense of conclusive proof of his
client's innocence. But that's not the case.

Information can be considered potentially exculpatory for many reasons, without

ultimately affecting an allegation, or even that witness's evidence. So, for example,
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a witness, because of his position or his location or his role simply may not be aware
of certain details or events. Or, in fact, the Article 67(2) portion of the witness's
evidence may in fact be consistent with the Prosecution’s case, when read in context
and in its entirety. Or, the witness may, having been involved in the events, they
may lack candour on some points. But the reliability of their evidence and their
credibility will be tested at trial under cross-examination. The mere existence of
such information does not establish that the Prosecution has or had no case.

It is precisely because of this very broad spectrum that the provision covers that

Mr Mokom, the applicant, must substantiate how this information, this what he calls
the PEXO or exculpatory information, how, when read in context of the whole of

a witness's evidence, as well as other in evidence a case, how does it disturb

the reasonable grounds finding for the arrest warrant? He doesn't do it.

Secondly, Mr Mokom ignores that evidence from Prosecution insider witnesses who
may have played a role in the charged crimes will almost inevitably have some
potential Article 67(2) information within what is otherwise, overall, a statement
marked as incriminating. So an interview with a witness may run several days.
The transcript may contain hundreds of pages. And, overall, the interview is
marked or is incriminating. And yet, it may also contain some Article 67(2)
information, potential inconsistencies, seemingly contradictory evidence. Or, and
we recognise, even times where a witness may appear reticent or even evasive in
what they say. But these are normal matters that a chamber will assess when
weighing the evidence of each witness and evaluating a case based on the entire
record.

And, indeed, they're matters on which the Prosecution and Defence very often take

opposing views in terms of what is their impact on the case, what is their impact on
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the credibility of a witness and the case as a whole.

Third, your Honours, Mr Mokom ignores the roles of the Prosecution and

the Chamber, the Pre-Trial Chamber in the arrest warrant process under

the Rome Statute. It's the Prosecution's role to assess all the evidence in its
possession for a particular case. So what it does, it evaluates the incriminating, as
well as any potentially exonerating evidence. And after deciding that the evidence
in its totality meets the Article 58 standard, the Prosecution may then, as it did in this
case, file an arrest warrant application with sufficient evidence to establish reasonable
grounds to believe that the person committed the alleged crimes. And as | said,
that's what it did here, supporting its application with over 800 items of evidence.
And then you have a Pre-Trial Chamber, who independently reviews and assesses
the evidence before it in its entirety before issuing an arrest warrant.

Now, this doesn't require the Prosecution to have provided or highlighted for

the Chamber every piece of Article 67(2) information. This is an obligation that has
never been imposed at this Court. And it's clear anyway in this case that the
Pre-Trial Chamber did execute its role properly. Indeed, we could call it thoroughly,
at times relying on additional or different evidence than the Prosecution had cited for
core allegations, such as Mr Mokom's role.

So, these three crucial aspects, indeed we could call them "realities”, of criminal
proceedings show why, as an applicant claiming a wrongful prosecution, he must do
more than merely point to the existence, the presence of Article 67(2) evidence or
make generalised assertions about it. He must explain concretely what specific
information in these disclosed materials would disturb the Pre-Trial Chamber's
reasonable grounds finding so as to show conclusively that the Prosecution did not

properly assess the evidence and thereby misled the Chamber to issue the warrant.
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And he simply hasn't done that. And, instead, throughout the written submissions,
today even more general, he's made general submissions. He -- he -- in his written
submissions we hear about numbers and dates of items disclosed. He refers to

the tables annexed to his request or that were filed in the confirmation. He talks
about an extreme amount. He's spoken about certain materials -- some of

the Article 67(2) material having been available to the Prosecution at the time and yet
not in the application, or that there is Article 67(2) information within the lengthy
interviews of key insider witnesses relied on in the arrest warrant, without more.
And in this respect, your Honours, we do note that around half of these materials
which were identified in June of '23 consist of that, just that. They're references to
Article 67(2) information within a witness's statement that was otherwise
overwhelmingly incriminating.

So these sorts of arguments, your Honours, are clearly insufficient to meet his burden.
And on the two occasions in the written submissions where he did make a cursory
attempt to be more specific - and we looked at those in particular because they were
the only times where he did make specific -- more specific submissions - and they are
in paragraphs 28 and 29 of his reply and paragraph 19 of his request and we see that
those arguments turn out to be just as unfounded.

Your Honour, your --

PRESIDING JUDGE SAMBA: [11:31:28] Mic ison, yes. | want to say, we'll have to
leave it there for now. We come back in 30 minutes and you can use the remainder
of your 15 minutes to conclude your submissions.

MS BRADY: [11:31:42] Thank you, your Honour.

PRESIDING JUDGE SAMBA: [11:31:43] Thank you.

| rise the Court for 30 minutes, please. Thank you.
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THE COURT USHER: [11:31:47] All rise.

(Recess taken at 11.31 a.m.)

(Upon resuming in open session at 2.01 p.m.)

THE COURT USHER: [14:01:19] All rise.

Please be seated.

PRESIDING JUDGE SAMBA: [14:01:52] Good afternoon, everyone.

Madam Prosecutor, you will continue with your submission please.

MS BRADY: [14:02:02] Thank you, your Honours.

Before the break, | was speaking about the couple of occasions in their submissions
where we noticed that there had been some cursory attempts to substantiate the
argument about the Article 67(2) information and its impact on the case. | can be
very brief in dealing with this point.

Your Honours, the main point is that this bench will need to be very circumspect
about the approach that Mr Mokom has taken to found his serious claim that there's
been a wrongful prosecution. And whether you look in paragraphs 28 and 29 of his
reply or paragraph 19 of his request, because that's the highest it gets in terms of
substantiation, what he's doing is, the technique is, to essentially point to individual
portions or pieces or lines of what could be classified as Article 67(2) information
within otherwise lengthy witness interviews, statements or transcripts of testimony.
And then he disconnects it from the rest of the evidence. He deconstructs it from the
entirety of the witness's evidence and the case. And this cannot be a serious way to
conduct an evidentiary assessment, and it most certainly falls short of meeting his
burden for compensation, which is a heavy one, under Article 85(3) or 85(1) for that
matter.

Most critically, he never explains how the information would undermine the

09.09.2024 Page 36



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/14-01/22-T-009-Red2-ENG CT WT 09-09-2024 37/68

Article 85 Hearing (Open Session) 1CC-01/14-01/22

Prosecution’s case in such a way as to show that the evidence was incapable of
meeting the arrest warrant, and indeed even the confirmation standards, let alone
move to the next step and show that it establishes conclusively that the Pre-Trial
Chamber was misled into issuing the arrest warrant, or that the Prosecution had acted
wilfully or recklessly or negligently when assessing, initiating and proceeding with
the case.

For your Honours to make such a serious finding that there has been, or had been, a
wrongful Prosecution, your Honours would essentially have to do the exercise that
the applicant has not done. Look at what he's saying about this material in light of
the totality of the evidence available at the different stages and assess whether its
impact is indeed so harmful to the case that it shows that there was never a case at the
Article 58 or, indeed, 61 stages. And, your Honours, it's clear -- your Honours, the
answer is clear. The Defence has not properly substantiated the case and given you
the necessary details, because the information marked Article 67(2) is not such that
would disturb the lawfully issued arrest warrant.

Now, with that I'll move directly to the second point of my submissions.

Mr Mokom has not shown how the Prosecution’s indication of Article 67(2)
information in the disclosed material in June of 2023 breached his fundamental rights
so egregiously as to have caused a grave and manifest miscarriage of justice. They're
the terms in the provision.

Now, again, your Honours, just to put this in context, most of the identified

Article 67(2) information consisted of metadata updates of documents which had
been already disclosed before by the disclosure deadline in February of 2023. And,
indeed, in less than a quarter of the documents - around 97 on our calculation - had

not previously been disclosed or made available to the Defence in any -- either
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through the disclosure or the migration exercise, and only 14 had not ever been
disclosed before.

Now, your Honours, we acknowledge that the Prosecution's disclosure in

February 2023 was not perfect. And we acknowledge that the Pre-Trial Chamber did
reproach the Prosecution for not properly following its prior orders in 2023 to identify
potentially exonerating information in all disclosed material. And it reordered the
Prosecution to do it again, which it did, by June, late June 2023, two months before the
start of the confirmation hearing.

But how does this amount to a violation of his fundamental rights so serious and
exceptional to sustain his claim under Article 85?

Now, firstly, a breach of a Chamber's disclosure order does not automatically -- does
not per se show that his fundamental rights were violated in this manner. If
identification of Article 67(2) information in all disclosed items was indeed such a
fundamental right, one would expect to see this set out clearly in the ICC Statute or
Rules, but neither of them oblige the Prosecution to do this specific identification of
Article 67(2) information in disclosed items. And the practice in this Court is varied.
Some Chambers, like the Pre-Trial Chamber in this case, they have ordered it. But
equally, many have not, and including the Chamber in the related -- or the two
Chambers, Pre-Trial Chamber and the Trial Chamber, in the related Yekatom and
Ngaissona case.

So the only point we want to make of this, your Honours, is that a breach of the order
per se, on its own, would not be enough to amount to a violation of his fundamental
rights. Something more has to be shown.

Now, we take no issue, we agree that the Defence must have adequate time and

facilities to prepare their defence.
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But how was the Defence prejudiced here in preparing for the confirmation? And in
this regard, the Defence has to be expected to conduct their own analytical
assessments of disclosed material, and especially to take a close look at documents
that the Prosecution has labelled or marked, or classified as incriminatory.

And it clearly did in this case. Mr Larochelle has mentioned the exchanges between
the Prosecution and the Defence. You can look at them yourselves, but what they
show is that this counsel or this Defence team was more than capable of digesting and
analysing the disclosed material in preparation to defend Mr Mokom at the
confirmation.

And if your Honours look at the transcript of the confirmation hearing and the
written submissions filed, they confirm that Mr Mokom benefited from a robust and
prepared defence. And had they needed more time to prepare, they could have
sought a postponement, but they didn't.

Most significantly, and this comes back to what | said in relation to the point | made
on the arrest warrant, or the lawful arrest warrant, Mr Mokom has not pointed to any
Article 67(2) evidence that was disclosed, that when read properly in context, and in
light of all the evidence, would disturb the reasonable grounds' standard for the arrest
warrant, let alone show that the Prosecution was then further reckless or negligent in
proceeding with the case to confirmation.

Your Honours, the Prosecution sought to have the charges confirmed because it
considered that the evidence met that standard of substantial grounds in Article 61,
and this was notwithstanding the material -- the Article 67(2) material in the record.
And don't forget that they had just done this exact exercise of looking at the material
before disclosing it or redisclosing it with the metadata updates to the Defence.

And your Honours, in our respectful submission, can be satisfied of the
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reasonableness of the Prosecution’s view to proceed to confirmation by reviewing the
document containing the charges and its annexes and then the written -- the oral and
written submissions at the confirmation hearing.

So, in summary, your Honours, Mr Mokom has not demonstrated that the
Prosecution's disclosure in this case violated his fundamental rights so seriously and
exceptionally as to have led to a miscarriage of justice.

Now, my third and last point, I will move to the withdrawal of the charges.

Your Honours, the matter is more straightforward than the counsel's -- the applicant's
complicated chain of reasoning that we've seen in the written submissions, his
speculations today. The Prosecutor withdrew the charges in the exercise of his
discretion having decided that there were no longer reasonable prospects of
conviction beyond reasonable doubt against Mr Mokom. And this was a decision
made upon consideration of the totality of the evidence in light of the prevailing
circumstances, including the unavailability of several critical witnesses and the view
that further investigative efforts to find comparable probative evidence had been
exhausted.

But this does not show that Mr Mokom was wrongfully prosecuted in the first place,
or amount to any concession as such by the Prosecution. Your Honours, the
Prosecutor's decision as to whether or not a case has reasonable prospects of
conviction at trial is a forward-looking prospective assessment, based on all
information available at the relevant time, at the time, about the reasonable likelihood
or prospect of securing a conviction beyond reasonable doubt at trial. And this
differs from assessing whether the evidence before the Chamber is legally sufficient to
meet the reasonable grounds and substantial grounds' standards for an arrest warrant

and confirmation of charges.
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A reasonable prosecutor can perfectly well bring forward sufficient evidence to
initiate a prosecution and to confirm charges all in good faith. This notwithstanding,
he can later assess - based on a consideration of the totality of the evidence and, in
particular, evolving or changed circumstances regarding witness availability and the
concrete prospects of obtaining additional or alternative evidence through further
investigations - that the case will likely not succeed at trial. This shows nothing
nefarious or unconscionable; and, indeed, quite the opposite. It shows a
conscientious and professional concern to present strong cases before the Court.

And this is what happened, and this is what led to the termination of the case against
Mr Mokom.

So to conclude, your Honours, Mr Mokom was not the victim of a grave and manifest
miscarriage of justice resulting from the Prosecution's conduct of this case. His case
proceeded following the procedure and the standards set out in the Statute. He was
investigated and the evidence was found sufficient by the Prosecution to seek an
arrest warrant based on the standard in Article 58.

A Pre-Trial Chamber independently examined that application and issued an arrest
warrant. The Prosecution then moved on to seek to have the charges confirmed
because it reasonably considered that the evidence met the substantial grounds’
standard in Article 61.

Ultimately, the Prosecutor exercised his discretion to discontinue the case because of
the view, his view, that he considered that there was no longer a reasonable prospect
of conviction at trial.

In summary, Mr Mokom has not shown that the administration of justice was
compromised in this case, and it was not, and we respectfully ask this Chamber to

reject his request. Thank you.
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PRESIDING JUDGE SAMBA.: [14:16:38] Thank you very much, Madam Prosecutor.

We now turn to the Registry. You have 30 minutes to make your submission. Thank you.
* MR DUBUISSON: [14:16:53](Interpretation) Thank you Madam President, your Honours.
Of course, the Registry wishes to provide a clear answer to the three questions from the
Chamber. But by way of a preliminary remark, we did notice a few points this morning. The
Defence itself has recognised that the Court, through the Registry, made all necessary efforts
to contact the States which he expressed a desire to be transferred to. And it is indeed the
duty of the Registry, which the Defence itself has recognized as having been met. The
Registry would also remind the Court of our submissions regarding admissibility of the
request for compensation. Filing 338 RED, paragraph 62.

First of all, the foundation is not entirely clear, and the Defence seems to be vacillating
between paragraphs -- paragraphs (1) and (3) of Article 85. This morning, the actions of the
Registry, or its lack of action, for which we are being criticized, apparently come under
paragraph (3) “in exceptional circumstances”, which would allow this Chamber to take the
view that there has been a miscarriage of justice.

However, the Chamber will have to determine the admissibility of such a challenge before
ruling on the substance.

To what extent have the actions of the Registry, which has a -- an administrative role, can in
of themselves constitute a miscarriage of justice under Article 85 of the Statute?

This is an issue that inevitably refers the Chamber to the very definition of what is a
miscarriage of justice. This having been said, to answer the Chamber's questions, the
fundamental matter is determining whether or not the time that was necessary to take all the
necessary measures to transfer Mr Mokom to another country, whether that time constituted
an illegal detention.

The first issue —
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THE INTERPRETER: [14:19:26] Correction --

MR DUBUISSON: [14:19:27](Interpretation) The first question of the Chamber has three
sub-questions to it concerning the Court’s obligations in the case of a transfer to another State
of a person who was initially detained by the Court and then released.

Now, can such a person legally leave the seat of the Court; and in the case of release, what
are the Court's obligations to the host country -- that is to say, the Netherlands -- and, finally,
what are the obligations of the Court to the person who has been released?

According to the Registry, the applicable law is as follows. First of all, the Court's
obligations stem directly and solely from Rule 185 of the Rules of Procedure and Evidence.
Rule 185 is also reproduced in the Headquarters Agreement between the Court and the host
country, the Netherlands, which we will refer to as “the Agreement”; namely, Article 48 of
that agreement.

The Court does not have a territory but has its seat in the Netherlands where it exercises its
jurisdictions.

To answer the first sub-question - can a person who has been released leave the premises of
the Court legally? -- there are two situations that can be considered. First of all, when a
destination country has been identified or if we have identified possible obstacles when a
release occurs. Secondly, when a State has not been identified when a judicial order for
release has occurred, and that is the most common scenario in practical terms and this is what
we will deal with hereafter. No matter what the situation may be, from the Court's point of
view - and this is not defined in the core texts - the answer all the same, be it the Pre-Trial
Chamber or the Registry implementing the decisions of the Pre-Trial Chamber, the answer is
in the affirmative. A person who has been released must leave the Court legally, no matter
what the destination location may be. And we have an obligation to ensure that the person

does not remain in the detention centre.
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From the viewpoint of the Host State the answer is more complex, because if a State of return
has not been designated by the Court, the Host State is of the view that it cannot have the
obligation, or the imposition rather, of a person who has not entered the territory of the
country legally and thus calls upon the States Parties for general cooperation. The host
country has no more obligation than any other of the 123 Member States.

Given that no visa has been issued for the entrance of the suspect and transfer to the Court
detention centre, the only travel document that the person has is an identification document
issued by the Court. As far as the Court is concerned, once release has been ordered, the
Court's obligation is only to begin implementing Rule 185.

This means taking the necessary measures as quickly as possible to identify a State which the
person can be transferred to.

Now, there are three -- this requires time, time for judicial cooperation with three categories
of states. Three Categories: contact the State of nationality to inform that State of the release
of the person and of the person’s transfer to that State. If no other State in the meaning of Rule
185 is identified, one must contact a State that would accept the person, and verify a State that
may have requested extradition.

Through the Registry, the Court also asks the person who has been released for his opinion --
where would he like to go. This is a best efforts exercise, not an obligation to achieve a result.
The person’s opinion must be taken into account, but not necessarily followed.

The Court also must contact the host country regarding transportation of the person so that
the person can travel to an identified destination. And there are two kinds of transport in
guestion.

This leads us to the second sub-question. If a person is released, what are the obligations of
the Court to the Host State?

First of all, the Court and the Host State act within the framework of Rule 185 for the Court,

09.09.2024 Page 44



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/14-01/22-T-009-Red2-ENG CT WT 09-09-2024 45/68

Article 85 Hearing (Open Session) 1CC-01/14-01/22

and Article 48 of the Headquarters Agreement for the State Party. Article 48 of the
Headquarters Agreement reproduces Rule 185 and adds a referral to Article 44 of the said
agreement which has to do with the Host State's obligations to transport a person who has
been detained. And this applies mutatis mutandis to people who have been released.

The Court is obliged to make an application to the Host State to facilitate transportation of the
person who has been released so that the person can go to the airport or to a land border
point. Article 44(2) of the Agreement. Any other kind of transportation within the
Netherlands, the Court and the Host State must conduct consultations. This is under Article
44(3) and (7) of the agreement.

If there are problems carrying out the request of the Court, Article 44(5) also provides for
consultations and gives a number of examples if there are difficulties for the Host State; for
example, if there is a threat to public order. Consultations are carried out within the
parameters or limits of the Statute, and the Registry has provided regular reports to the
Pre-Trial Chamber concerning these consultations.

The difficulty that we had was the extraordinary number of confidential documents or ex
parte documents to be reviewed. And during my presentation | will be obliged to request
private session, if the Chamber so desires.

Now, if there is a divergence of approach between the Court and the Host State, the Registry
does not favour one approach over another, but takes all the appropriate and necessary
measures and informs the Chambers and the host country of their respective positions.

Rule 185 and Articles 44 and 48 of the agreement can apply to a situation in which the
receiving State has already been identified, and in that case applying the provisions is
extremely simple.

These provisions also provide for a more difficult situation; namely, when it is difficult to find

and identify a State that can take the person. And that is why the provisions set out that all
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measures must be taken as soon as possible so that a country of destination is identified.
Certainly when the position of the Host State is to oppose the person’s release on its territory.
Moving on to the third sub-question; namely, the obligations of the Court to the person who
has been released.

Now these obligations, once again, stem from Rule 185 and the decisions of the Pre-Trial
Chamber. These obligations are both legal in nature and practical. The legal obligations
are, fundamentally, consultation of the person released to gather his opinion about the
identification of a State and then, second, taking the necessary measures to contact the states.
In the case of Mr Mokom, all efforts made and measures taken by the Court through the
Registry to identify a destination country, while taking into account Mr Mokom's opinion,
took time. The time taken by the states to revert to the Court --- when they wished to revert to
the Court --- is also a consideration. And this cooperation is not mandatory.

This is not a new situation for the Court, because in actual fact it takes time to identify a
destination country, time for judicial cooperation and time to consult the host country.

Of course, there were contacts with the Central African Republic which is the State bound to
receive Mr Mokom. Also, it was necessary to find a State that would agree to receive Mr
Mokom. This could be a State identified by the Defence where the person released may have
family members, he might have the nationality of that country, or a residency permit.

And it would be unreasonable to oblige the Court to contact all the states.

The Defence hesitated to contact a number of states. That was taken into consideration and
also the desire to go to a country that was interest of the person who was released, no matter
what the connection might be.

And now | would like to request that we go into private session.

PRESIDING JUDGE SAMBA: [14:30:15] Yes, okay.
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Mr Court Officer, can we go into private session, please.
(Private session at 2.30 p.m.)

THE COURT OFFICER: [14:30:28] We are in private session, Madam President.
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(Redacted)

(Open session at 2.33 p.m.)

THE COURT OFFICER: [14:33:11] We are back in open session, Madam President.

* MR DUBUISSON: [14:33:17](Interpretation) Thank you very much.

Once again, Rule 185 corresponds to a best efforts exercise for the Court; namely, the Court
must do all it can to bring about the transfer. This is not an obligation to achieve a result,
ensuring that the transfer actually takes place. One must consider the number of countries
that had been designated by Mr Mokom that had no link to him at all.

The Registry understands, but it's up to the Chamber to rule. But the Registry understands
that it was also in that spirit that the Pre-Trial Chamber decided that there would be a
deadline of 7 February 2024. The Registry did all it could to find a State to which Mr Mokom
could return, the Central African Republic clearly being an option, the default option under
Rule 185, unless risks could be demonstrated in the case of return. And that was the case, and
Mr Mokom was completely opposed to that.

By way of a reminder, the Chamber wished at first to obtain additional information regarding
a court cited that had been issued by the Central African authorities, but unfortunately the
information was not received before the deadline.

Now, once the obligations of the Court come to an end under these specific conditions, this
becomes an immigration problem, not a transfer problem.

Of course, if we have and if we know the intentions of the person to return to his country, and
we have seen this several times here in the Registry, people will actually sign a commitment
saying that they will not seek asylum. Even if this does not have a great deal of value, in
actual fact, since it is a right, we did receive. This was not the case in this instance. In this
particular case one cannot ask the Registry to endlessly contact states. The obligations of the

Court to a person who has been released must ultimately come to an end, and under these
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conditions, after a reasonable length of time decided upon by the Chamber, not by the Registry, Mr
Mokom's status became a problem that came under the jurisdiction of the host country and another
country. Not under the jurisdiction of the Court.

From a practical point of view, since the Chamber specified that it had a residual jurisdiction --- and
here we find ourselves at the core of the difficulties that we are dealing with in this case --- a residual
jurisdiction only for the measures to be taken under Rule 185, the Registry was of the view that these
were practical obligations. One must not forget that the Netherlands was of the view that the Court
had full and complete jurisdiction during Mr Mokom'’s stay on the premises of the Court. — Insofar as
Mr Mokom needed time -- well, time was needed to find a receiving country. He could not have -- he
could not have legal status in the Netherlands, he would be running the risk of being deemed an illegal
resident of this country. That being the case, the Registry... in fact, the Court, through the Registry,
had to find a pragmatic solution. A stay in a hotel was arranged for him, under a number of conditions
that were discussed with the host state. See the answer to question 2. And this was a limited thing.
Usually this is only for 10 days and this is only put in place if the person in question agrees voluntarily.
So the restrictive conditions at the beginning were voluntarily accepted by Mr Mokom. And | can
provide detailed explanations if needed, but | don't want us to have to go back and forth between
private session and open session, so | will return to this point when | answer question 3.

Now, to continue, | will turn to the second question put by the Chamber; namely, the status of the
person who has been released while awaiting a possible destination country. The Registry is of the
view that this time should be shortened to 10 days. It should be shortened as much as possible,
generally 10 days. That was the case here, but also for many other people released from the Court. So
this was the case here. The Court also makes all efforts to enter into agreements. The Defence has been
saying "Oh, the Court did nothing", but, no, the Court has been working to enter into agreements. We
have not had a great deal of success, but that is another kettle of fish, and this does not fall within the

jurisdiction of the Registry or the Court --- with states to avoid situations where even the default option,
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which would be the country of nationality, so which could not be a viable option. Now the Registry
assists the Chamber and the person who has been released throughout the entire preparation of the
procedures for transfer. However, the states -- the decision of the State of return can only be a judicial
decision which the Registry merely carries out. As | shall explain, even if there is no State of return is
quickly identified, Rule 185 and Article 48 of the agreement still apply.

One preliminary remark regarding non-application of Article 29 of the headquarters agreement. As for
Mr Mokom's status, well, while waiting for identification of a State of return, the Defence argues that
during this time, Mr Mokom should be deemed to be a person whose legal status is governed by
Article 29 ---

PRESIDING JUDGE SAMBA: [14:39:57] I'm sorry, Mr Dubuisson. Can | ask that you refrain from
calling, or referring to the other side as the Defence. We'll appreciate if you refer to them as the
applicant.

* MR DUBUISSON: [14:40:19](Interpretation) Very well. The applicant should be deemed to be a
person whose legal status is regulated by Article 29 of the Headquarters Agreement. This is entitled,
"Other persons required to be present at the seat of the Court."

The Registry argues that this provision does not apply to people who have been released, and who
come solely under Rule 185.  Article 29(1) sets out that:

"Other persons required to be present at the seat of the Court shall, to the extent necessary for their
presence at the seat of the Court, be accorded the privileges, immunities and facilities provided for in
article 27 of this Agreement, subject to production of the document referred to in paragraph 2 of this
article.”

Clearly, reference is made to Article 27 of the Headquarters Agreement, which governs the arrival of
persons having victim status who come to the host state to be heard by the Court. In this framework,
these victims or other dual-status individuals may avail themselves of the privileges and immunities

usually granted to witnesses coming to give testimony before a Chamber. Neither the letter nor the

09.09.2024 Page 50



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/14-01/22-T-009-Red2-ENG CT WT 09-09-2024 51/68

Article 85 Hearing (Open Session) 1CC-01/14-01/22

spirit of this provision indicate that it would apply to a person who has been released and should be
transferred out of The Netherlands.

As for the applicable and practical law relating to the jurisdictional bubble as wished by the Host State,
also referred to as additional premises of the Court, while a destination State is being identified, the
Registry argues that the legal framework does not change; namely, Rule 185, and the corresponding
articles of the Headquarters Agreement. Lacking other provisions in effect to regulate the transfer of a
person who has been released, these articles shall apply even if no destination State has been
designated by the Court.

These articles must be interpreted in a fashion to satisfy the implementation of a judicial order for a
release and the necessary time to identify a destination State as soon as possible. This is where the
discussion arises regarding the territory on which the person released remains. Basing itself on its
sovereignty, and insofar as the person came to the Netherlands for the purposes of the Court, the Host
State understands that the Court retains full jurisdiction and oversight of the situation of the person
who has been released.

This is the position of the representatives of the Host State. This is not necessarily the position taken
by a Dutch court that may or may not be in agreement if it were seized of the matter. Furthermore, the
host country communicates its conditions for this oversight by the Court to avoid any situation in
which the person who has been released finds himself illegally on Dutch territory. To avoid such a
situation for the person who has been released, the Court had to create a legal fiction called the
"bubble”, the "ICC bubble". This is a form of protection that prevents a situation that would be
prejudicial to the person who has been released, on the basis of analogy with Articles 6 and 7 of the
Headquarters Agreement. These articles set out the respective roles of the Court and the host country
to specify the applicable law in the premises of the Court, as well as the inviolability and protection of
the premises and people on these premises.

As you know, the Dutch police cannot intervene on the premises of the Court unless the Registrar signs
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a waiver, and it is somewhat the same thing here with these hotel rooms being deemed premises of the
Court.

In the Mokom case, the Pre-Trial Chamber clearly set out a different position, different to that of the
host country in the decision of 18 January 2029 - filing 309, redacted, paragraphs 19 and 20; filing 343,
redacted, paragraph 5, footnote 8 to 10 - indicating that Mr Mokom as soon as he arrived from Chad
where he was arrested, as soon as he arrived in the Netherlands, even though he was detained by the
Court and in particular, once he left the detention centre, he came under the -- the Chamber specified
that he came under Dutch jurisdiction (Speaks English) "by virtue of the objective fact that he is present
on its territory".

(Interpretation) That is the Chamber’s position. By way of decision 309-Red, the Pre-Trial Chamber
specified that the Chamber would retain limited and unique competence for the purposes of Rule 185.
And the Chamber used the term "residual jurisdiction”. This is the first time that this term has been
used here --- and | remind you that | have been at the Court since its beginning --- this is the first time
that a Chamber has used this term in this context.

This is the meaning in which the Registry understood the term “residual jurisdiction of the Court”. So
the Pre-Trial Chamber decided that the ICC bubble as understood by the host country would
necessarily have to come to an end and would end on 7 February 2024. Obviously, the Registry did
not intervene in those discussions.

Now, in fact, the ICC bubble did not lead to the illegal detention of Mr Mokom. In light of the various
experiences that the Court has had in the past and the various approaches, the Registry tried to do its
best to ensure that the person in question not find himself in an irregular situation in The Netherlands.
In practice, the 10 days involving the restrictions of movement, the time for the host state to verify
whether Mr Mokom’s presence could pose a threat to public order or a threat to himself. So that was
the spirit of article 44(5)c of the Headquarters Agreement. Mr Mokom was entirely in agreement with

these restrictions because they were necessarily temporary, limited in time.

09.09.2024 Page 52



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ICC-01/14-01/22-T-009-Red2-ENG CT WT 09-09-2024 53/68

Article 85 Hearing (Private Session) ICC-01/14-01/22

Allow me to move to the third question: When were the relaxations of the
restrictions agreed to by the Dutch authorities on 23 and 26 October 2023 and on 14
November 2023 conveyed to Mr Mokom by the Registry? If they were not
immediately conveyed, please explain why?

The Defence was informed of the practical steps taken on 23 and 26 October 2023 as
well as after 21 November 2023 by way of notification of redacted versions of Registry
reports. Similarly, the Defence was informed of practical steps taken on 14
November, 24 November, once again through a Registry report, and once again | may
need to request a private session so that | can provide a more fulsome explanation.
PRESIDING JUDGE SAMBA: [14:49:07] Mr Court Officer, can we go into private
session please. We note the time, but we're very much interested in these pieces of
information. Mr Court Officer, let's go into private session, please.

(Private session at 2.49 p.m.)

THE COURT OFFICER: [14:49:28] We are in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Open session at 2.55 p.m.)

THE COURT OFFICER: [14:55:27] We're back in open session, Madam President.

* MR DUBUISSON: [14:55:32](Interpretation) Thank you, Madam President. So the
practical modalities agreed to by the representatives of the State country — the host
country on 23 and 26 October required Mr Mokom to sign an undertaking. And this is
very important. On 26 October and on 27 October, the Registry particularly informed
the Pre-Trial Chamber of the requirements of the host country that Mr Mokom should
have that undertaking on him at all times, subject to the review of the Court.

On 30 October 2023, mindful of the Registry’'s reports of October 2023 which | have
just referred to, the Chamber underscored, among other things - several of them,
because they were not public, will not be mentioned here — but one report was, which
is that the fact remains that the Registry must refrain from presenting Mr Mokom
with any undertaking.

Given that the Chamber instructed the Registry to refrain from presenting to Mr
Mokom any undertaking whatsoever, and given that the representatives of the Host
State had also required a signed commitment for the implementation of the practical

measures of 23 and 26 October, well, all these measures therefore did not apply.
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Given that the reports from the Registry and the communication with the Chamber
which I have just mentioned were only ex parte with Registry, Defence was informed
accordingly of the practical measures taken on 23 and 26 October, after 21 November
through a notification of the redacted versions of the Registry's report. On 24
November, once again by was of a report from the Registry, the Defence was also
informed of the various particular measures taken on 14 November.

So in order to be clear, and to revert to what | said during the private session, we
must not confuse the measures taken on 14 November with the order relating to the
provisions made by the Pre-Trial Chamber on 21 November in which Defence was
requesting information on the position of the host country.

So, indeed, when the Chamber decided, and | referred to it a short while ago, Mr
Mokom said that it was his desire to obtain the agreement of the host country
regarding the Chamber's decision.

That having been said, on 31 October, after the Registry had disclosed this to Mr
Mokom that the host country did not authorise him to travel to the Netherlands to
visit a member of his family and I'll leave it at that; | will simply mention that he
intended to visit a member of his family - the Defence requested the Registry to
inform the host country that there was no legal basis had been provided to dismiss
the request. It asked for clarification on the legal basis of this issue so that it may be
able to make submissions before a court, tribunals or this Court. And the Defence did
not say that it was for the Registry to bring any -- any action before the Dutch courts.
In other words, this means that at the end of October 2023, the position of the Defence
was that there were no grounds for practical arrangements.

Not having been disclosed, the relaxation of the practical measures did not prevent

the Defence from instituting proceedings, as they claim in their response.
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So, for purposes of completeness, even if the host country had refused to allow Mr
Mokom to travel to the host country in October, and I'll leave it at that, | also
mentioned that the Pre-Trial Chamber also authorised Mr Mokom in December to
travel to the north, and I'll leave it at that as well. But I also want to point out that it
is the host country which complained immediately to the Registry at a meeting and
through a note verbale for not having been consulted on this issue by the Chamber
because they had not agreed to have Mr Mokom on their territory.

So there was a true balancing act going on there, and we, as Registry, did everything
in our power to ensure that Mr Mokom's stay would unfold properly and with due
respect to his fundamental rights.

| see from the transcript that reference is made to another State where Mr Mokom
wanted to conduct a family visit, but no, we're referring to a visit within The
Netherlands, within The Netherlands. Thank you.

| conclude, therefore, by saying that there is no reason for compensation to be granted
not only based on reasons of admissibility, but also based on the very practical issues
which we had to deal with. Thank you.

PRESIDING JUDGE SAMBA: [15:01:10] Thank you very much, Mr Dubuisson.
Now, I'm going to adjourn for a little bit -- | mean, stand the Court down for some

10 minutes, and we'll come right back and continue. Thank you.

THE COURT USHER: [15:01:25] All rise.

(Recess taken at 3.01 p.m.)

(Upon resuming in session at 3.22 p.m.)

THE COURT USHER: [15:22:45] All rise.

Please be seated.

PRESIDING JUDGE SAMBA: [15:23:20] Good afternoon again, everyone.
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We have a few questions. And I'll start with the Prosecution, please.

We understand your submission to be that the decision to withdraw charges was
based on the unavailability of several critical witnesses, and your assessment that
investigative efforts to supplement this evidence has been exhausted.

Could you provide further information on which witnesses became unavailable, and
at what time?

Now, we do appreciate if you're not in a position to do that now, but we will
appreciate if you can address us on that.

MS BRADY: [15:24:17] Yes, your Honour, there will be limits to how | can answer
this question, with respect.

Your Honours, on -- on the question of why the Prosecutor exercised his discretion to
withdraw charges, the best answer | can give is in the withdrawal notice itself. That,
as your Honour has said, that based on the totality of the evidence, just looking at all
of the evidence in light of changed circumstances, the Prosecutor had formed the
view that there were no longer reasonable prospects of conviction beyond reasonable
doubt at trial and that was even if the charges had been confirmed.

In brief, that it had become clear that despite having taken all reasonable steps to
secure cooperation and availability, several critical witnesses, including insider
witnesses, would be unavailable to testify, and that ongoing investigative efforts had
not and were unlikely to result in the new -- in new evidence of comparable value.
And the Pre-Trial Chamber accepted those reasons and terminated the proceedings,
noting that that was a matter of prosecutorial discretion.

Now, your Honours, this was a multifaceted decision, but to go beyond the reasons
provided in the notice would venture into disclosing and, in our submission without

cause, given the prerogative of the Prosecutor, highly sensitive information with
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regard to the Prosecutor's investigation, including protected contacts with witnesses
and cooperation partners, as well as matters of internal OTP trial strategy and
analysis that are, in our submission, rightfully protected under the legal framework of
the Court.

So, your Honours, | will leave it there. But | would respectfully make the further
submission that, your Honours, further details on this question are not required
because not only is the point that the Prosecutor has the discretion to withdraw
charges and the process was -- was an entirely reasonable one, but it's also -- further
details are immaterial to the key questions in this compensation hearing, whether
there was no evidence to sustain Mr Mokom's arrest warrant and the continuing
proceedings to Article 61 and whether his fundamental rights were violated by the
Prosecutor's disclosure of Article 67(2) information. And certainly any speculations
by counsel about the matter show no abuse of discretion by -- on the Prosecutor's part.
Firstly, the potential of unavailability of a certain witness may indeed affect the
prospect of conviction beyond reasonable doubt but not necessarily the prospect of
confirmation based on the lower substantial grounds standard.

And your Honours, it's important to note that at that time the Prosecution was also
pursuing investigative opportunities to collect evidence of equivalent probative value,
and that was mentioned in the notice itself, that none of those efforts to interview
additional witnesses were successful.

So we noted that the Defence had argued, well, none of the investigation updates
filed before the Pre-Trial Chamber contained any information. Well, the Prosecution
did signal that it was focusing on further investigations in preparation of a potential
trial. And those are set out, for example, in ICC-01/14-01/22-252, redacted, 1

August 2024. Now the details of the Prosecution's planned investigative activities
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are still classified confidential ex parte, but your Honours will have access to them.
And, as | said, apart from that answer, | am unable to go into more details. | would
have to consult further in the office, and in particular with the members of the
Prosecution team, with the most detailed knowledge of the case and how that can be
best presented.

Thank you, your Honours.

PRESIDING JUDGE SAMBA: [15:28:56] Thank you very much. Do you have any
further information when you so talk to your colleagues, could you put that in
writing for the Chamber's attention. That is if you have any further information in
respect of the question asked you.

MS BRADY: [15:29:16] Certainly, your Honour.

PRESIDING JUDGE SAMBA: [15:29:18] Thank you.

Now, Mr Court Officer, can we go into private session, please.

(Private session at 3.29 p.m.)

THE COURT OFFICER: [15:29:36] We are in private session, Madam President.
(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)

(Redacted)
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PRESIDING JUDGE SAMBA: [15:41:02] Counsel, please go on.

MR LAROCHELLE: [15:41:05] And I would start, Madam President, your Honours,
by asking permission to also make ex parte submissions on why Mr Mokom refused
to go to that country, which | won't name, because there were very specific reasons
which dictated why he would not accept to be relocated in that country. So if we
could supplement -- and we can do it within the same delay as next Friday. | think it
deserves an explanation that his choice not to be relocated there was not arbitrary but
rested on very valid reasons. So if we could be allowed -- it's not going to be very
long -- lengthy submissions, your Honour, but I think it should be part of the record
as well.

PRESIDING JUDGE SAMBA: [15:41:45] Okay. But the date is not next Friday
thought. It's coming Friday, the 13th.

MR LAROCHELLE: [15:41:51] That's fine. That's long enough.

PRESIDING JUDGE SAMBA: [15:41:54] And so granted. Carry on.

MR LAROCHELLE: [15:41:56] Thank you.

So | listened carefully to the Prosecution. 1 listened carefully to the Registry, your
Honour. | think -- | feel like | need to apologise. | think everything that happened
to Mr Mokom is his responsibility, his fault. The Registry acted in a perfect manner.
The Registry did not commit any fault. The fact that there was -- that we did not
litigate despite the fact that we were not provided with any of that information, your
Honour. You see, the sequence, we don't know. As far as what are the reasons
why Mr Mokom cannot circulate or why there are conditions, there are discussions
between the Pre-Trial Chamber and between the Registry to which we are not party.
You see, in the sequence we were told late in November about the content of these

exchanges between the Registry and the -- the Pre-Trial Chamber and the reasons
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why we were not allowed to leave. There was the -- the -- the Pre-Trial Chamber
refused on our behalf, if | can say so, that we undertake an undertaking to be allowed
to leave. We would have liked to have been consulted on that because you're just
out of 19 months and 20 days of detention. If having the liberty go breath some fresh
air in The Hague's beautiful park means that you sign an undertaking that you will
stay in the Hague and come back to sleep at the same hotel that night, then it would
have worth consulted Mr Mokom and seek his advice and his Defence team in terms
of trying to find arrangements.

So we were never in a position to litigate anything because we were never provided
with the full reasoning. And to this day, your Honours, as we hear the Registry's
submissions there are still things that we don't have. There are still parts of the
record that -- some consultations with the Host State that are not part of the record,
that we don't have and that we ignore.

So I'm fall back on my position that this is a Court with no legal solid framework for
provisional release of the accused and for definite release of the accused.

And | stand by what | said. | thank the Registry. The States where we thought
offered secure relocation for Mr Mokom, our requests were conveyed. It took some
while before we got some refusals when we got some, but the request for that part of
the work, the work of the Registry was exemplary. But as far as being allowed to
circulate was concerned, we were maintained in the dark, and | maintain that.

Now, | want to turn to the Prosecution, your Honour.

The Prosecution claims that we did not link the hundreds of pieces of evidence that
were not marked as exculpatory to specific aspects of the warrant of arrest which
could have been undermined. | beg to differ. And I beg to again differ on what is

the role of the Prosecution with regards to exculpatory evidence and so, ultimately,
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the credibility of its case.

Your Honour, after five years of Prosecution investigation and when we received
disclosure, we received 33,547 documents -- 200,000 pages of literature about the case
of Mr Mokom. Does it have to fall to chance? Yes, we offer the robber's defence of
Mr Mokom. Does it have to fall to chance in terms of how to find and where the
exculpatory evidence is located? You have not been offered a single piece of
explanation, the beginning of an answer as to why it took the Prosecution five years
to start marking exculpatory evidence in this case file. Five years.

And | will refer you to our submissions. At paragraph 44 -- 24 of our compensation
claim, footnote 25, you have all the exculpatory evidence that was communicated
two weeks before the confirmation hearing. And, your Honours, they are organised
by subject. Absence of a common purpose to commit the charged crimes; lack of
contribution by Maxime Mokom. And you have the different sections to which
these hundreds of pieces of exculpatory evidence attaches to, 200 of which were part
of the request to seek a warrant of arrest.

And they are claiming today that this is not wrongful Prosecution. They are
claiming today that they did not mislead the Pre-Trial Chamber that issued that
warrant of arrest. If the specific areas of exculpatory evidence undermining -- I'm
saying it because | don't need to point to a precise aspect of the warrant of arrest.

The whole of it is undermined by the exculpatory evidence which is listed in our
submissions, all of it.  It's misleading when you have a case that is undermined to
that extent. To go before a Pre-Trial Chamber and not reveal that is misleading. It's
contrary at this point to your code of conduct, and becomes contradicting orders of
the Chamber at a later stage when Mr Mokom is detained here.

So it is an egregious miscarriage of justice, not that the Prosecutor seized the Court to
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obtain the arrest of a person in that state of affairs. There is notorious jurisprudence
at the ICTR, the International Criminal Tribunal for Rwanda, which is, a Prosecutor
that goes to trial or goes to a Pre-Trial Chamber to obtain an arrest is supposed to
know their case in and out. And this is not the case here. And the record of this --
or the claim before you is that they were forced.

Your Honour, they were not aware when they sought the warrant of arrest that the
exculpatory evidence existed, because when we discussed it with the counsel in
Mokom's case, every attempt on our end to point him in the direction of these bits
and pieces of exculpatory evidence were met by disdain and refusal, and he
continued to claim that the Prosecutor had met their burden and obligation as far as
identifying exculpatory evidence was concerned.

This was a lie. We were misled, just like the Pre-Trial Chamber that issued the
warrant of arrest against Mokom. And he deserves compensation for that because
this Court to the values of its organs, has again, | repeat, ruined this man's life.

| thank you for your attention, your Honours.

PRESIDING JUDGE SAMBA: [15:50:13] Thank you very much, counsel.

Thank you to the Registry. Thanks, Prosecution.

And thanks to the court management, court officers, the interpreters, security. |
thank everyone. | thank you in the audience and for those of you who would be
listening to us or watching us online.

This matter stands adjourned, please. Thank you.

THE COURT USHER: [15:50:36] All rise.

(The hearing ends in open session at 3.50 p.m.)
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